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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAY, Circuit Justice. 

Hou. LE BARON B. OOLT, Circuit Judge. 

Hon. WILLIAM L. PUTNAM, Circuit Judge. 

Hon. NATHAN WEBB, District Judge, Maine. 

Hon. EDGAR ALDRIOH, District Judge, New Hampshlre, 

Hon. THOMAS L. NELSON, District Judge, Massacliusetts. 

Hon. GEORGE M. CARPENTER, District Judge, Rhode Island.ï 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island.» 

SECOND CIRCUIT. 

Hon. RUFUS W. PECKHAM. Circuit Justice. 

Hon. WILLIAM J. WALLACE, Circuit Judge. 

Hon. E. HENRY LACOMBB, Circuit Judge. 

Hon. NATHANIEL SHIPMAN, Circuit Judge. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut 

Hon. ALFRED C. COXB, District Judge, N. D. New York. 

Hon. ADDISON BROWN, District Judge, S. D. New York. 

Hon. CHARLES L. BENEDICT, District Judge, E. D. New York. 

Hon. HOYT H. WHEELER, District Judge, Vermont. 

THIRD CIRCUIT. 

Hoc. GEORGE SHIRAS, Jr., Circuit Justice. 

Hon. MAROUS W. ACHESON, Circuit Judge. 

Hon. GEORGE M. DALLAS, Circuit Judge. 

Hon. LEONARD B. WALES, District Judge, Delaware. 

Hon. EDWARD T. GREEN, District Judge, New Jersey.» 

Hon. ANDREW KlIiKPATRICK, District Judge, New Jersey.* 

Hon. WILLIAM BUTLER, District Judge, E. D. Pennsylvania. 

Hon. JOSEPH BUPFINGTON, District Judge, W. D. Pennsylvanla. 

•Deceased. «Deceased October 10, 1896. 

«Conflrmed December 15, 1896. * Conflrmed December 15, 18(Mk 
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FOURTH CIRCUIT. 

Hon. MELVIIiLE W. FULI/BE, Circuit Justice. 

Hon. NATHAN GOFF, Circuit Judge. 

Hon. CHARLES H. SIMONTON, Circuit Judge. 

Hon. THOMAS J. MOKRIS, District Judge, Maryland. 

Hon.::'AtrQUSTUS S. SEYMOUE, District Judge, E. D. North Carolina. 

Hon. ROBERT P. DICK, District Judge, W. D. Nortli Carolina. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Carolina. 

Hon. ROBERT W. HUGHES, District Judge, E. D. Virginia. 

Hon. JOHN PAUL, District Judge, W. D. Virginia. 

Hon. JOHN J, JACKSON, District Judge, West Virginia. 



FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice. 

Hon. DON A. PARDEE, Circuit Judge. 

Hon. A. P. McCORMICK, Circuit Judge. 

Hon. JOHN'BRtJCB, District Judge, M. and N. D. Alabama. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florida. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia. 

Hon. EMORY SPEER, District Judge, S. D. Georgia. 

Hon. CHARLES PARLANGE, District Judge, E. D. Loulsiana. 

Hon. ALECK BOARMAN, District Judge, W. D. Loulsiana. 

Hon. HENRY C, NILES, District Judge, N. and S. D. Mississippi 

Hon. DAVID È. BRYANT, District Judge, E. D. Texas. 

Hon. JOHN B. RECTOR, District Judge, W. D. Texas. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas. 



SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice. 

Hon. WILLIAM H. TAFT, Circuit Judge. 

Hon. HORACE H. LURTON, Circuit Judge. 

Hon. JOHN WATSON BARR, District Judge, Kentucky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michigan. 

Hon. HENRY F. SEVERENS, District Judge, W. D. Michigan, 

Hon. AUGUStÙs J. RICKS, District Judge, N. D. Ohlo. 

Hon. GEORGE R. SAGE, District Judge, S. D. Ohlo. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee. 

Hon. ELI S. HAMMOND, District Judge, W. D. Tennessee. 
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SEVENTH CIRCUIT. 

Hon. HENRT B. BROWN, Circuit Justice. 

Hon. WILLIAM A. WOODS, Circuit Judge. 

Hon. JAMES G. JENKINS, Circuit Judge. 

Hon. JOHN W. SHOWALTER, Circuit Judge. 

Hon. PETER S. GROSSCUP, District Judge, N. D. lUlnoîS. 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois. 

Hon. JOHN H. BAKER, District Judge, Indiana. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wiseonsia 

Hon, ROMANZO BUNN, District Judge, W. D. Wlsconsin. 



EIGHTH CIRCUIT. 

Hon. DAVID J. BREWER, Circuit Justice. 

Hon. HENRY C. CALDWELL, Circuit Judge. 

Hon. WALTER H. SANBORN, Circuit Judge. 

Hon. AMOS M. ÏHAYER, Circuit Judge. 

Hon. JOHN A. WILLIAMS, District Judge, E. D. ArkansaS. 

Hon. ISAAU C. PARKER, District Judge, W. D. Arkansas.i 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas.» 

Hon. MOSES HALLETT, District Judge, Colorado. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa. 

Hon. JOHN S. WOOLSON, District Judge, S. D. lowa. 

Hon. CASSIUS G. FOSTER, District Judge, Kansas. 

Hon. RENSSELAER R. NELSON, District Judge, Minnesota.» 

Hon. WM. LOCHREN, District Judge, Minnesota.* 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri. 

Hon. ELMER S. DUNDÏ, District Judge, Nebraska-O 

Hon. WILUAM D. McHUGH, District Judge, Nebraska.» 

Hon. ALFRED D. THOMAS, District Judge, North Dakota.T 

Hon. CHARLES F, AMIDON, District Judge, North Dakota.» 

Hon. ALONZO J. EDGERTON, District Judge, South Dakota.» 

Hon. JOHN E. CARLAND, District Judge, South Dakota.i« 

Hon. JOHN A. MARSHALL, Judge, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming. 



'Deceased November 17, 1896. •Commissioned November 20, 1896, 

•Commissioned December 15, 1896. ' Deceased August S, 1896. 

•ResignedMay 16, 1896. «Commissioned August 31, 1896. Confirmed 
* Commissioned May 18, 1896. Con- February 18, 1897. 

firmed same date. «Deceased August 9, 1896. 

♦Deceased October 28, 1896. w Commissioned December 15, 1893. 
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NINTH CIRCUIT. 

Hon. STEPHBN J. FIELD, Circuit Justice. 

Hon. JOSEPH McKENNA, Circuit Judge. 

Hon. WILLIAM B. GILBERT, Circuit Judge. 

Hon. ERSKINE M. ROSS, Circuit Judge. 

Hon. WM. W. MORROW, District Judge, N. D. Californla. 

Hon. OLIN WELLBORN, District Judge, S. D. California. 

Hon. HIRAM KNOWLES, District Judge, Montana. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington. 

Hon. THOMAS P. HAWLBY, District Judge, Nevada. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon. 

Hon. JAMES H. BEATTY, District Judge, Idaho. 

Hon. ARTHUR K. DBLANEY, District Judge, Alaska. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



GREER, iHLLS & CO. v. STOLLER et al. 
(Circuit Court, W. p. Missouri, W. D. November 6, 1896.) 

1, FEDERAL Courts — Jorisdiction — Nonhbsidbnts op District— Monopolies. 
A bill by members of a business exchange to enjoin the board of directors 
from enforcing against them certain by-laws of the association on the 
ground that the same are illégal, as being in restralnt of trade and com- 
merce, cannot be based upon the "Anti-Trust Law" of July 2, 1890 (26 Stat. 
209); for the rlght given by section 4 thereof to bring suits for injimetion 
Is limited to suits instituted on behalf of the government. Therefore the 
authority given by section 5, to brlng in nonresidents of the district, can- 
not be availed of in private suits, and the court can acqulre no jurisdietion 
over them. 

S. Parties to Actions — Directors dp UNiNCORroiiATBD Associations. 

AU the directors of an unincorporated association are necessary parties 
to a suit against it arising out of contractual relations, even though a less 
number are authorized by the association to transact business. 

S. VOLDNTARY ASSOCIATIONS— SUSI'ENSION OP MEMBBES. 

Where a member of a yoluntary association has been suspended by the 
directors for nonpayment of a fine for violation of the by-laws, bis action 
to be restored to the privilèges of membership is founded upon the oontract 
between himself and the association, which he must either accept In its 
entirety or repudiate. He does not occupy the position of a stranger injured 
by the acts of co-trespassers. 

This is a bill in equity seeliing to enjoin the défendants from 
doing certain speciûed acts. The complainant is a nonresident of 
the state. The respondents constitute the board of directors of 
the Kansas City Live-Stock Exchange, a voluntary business asso- 
ciation of this district. 

The gênerai objects of this association, as declared in its articles of association, 
are "for the purpose of organizing and maintaining a business exchange, not for 
pecuniary profit or gain, nor for the transaction of business, but to promote and 
protect ail interests connected with the buying and selling of live stock at the 
Kansas City Stoclî Yards, and to promulgate and enforce amongst the members 
correct and high moral principles in the transaction of business." By siilscribing 
thereto, the members agreed with each other to faithfuly observe and be bound 
by the rules and by-laws of the association. The complainant became a member 
thereof, and participated ta the proceedings and business of the association for sl 
v.77F.no.l — 1 
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long tlme prior to the Institution of this suit. For an alleged violation of tbe by- 
laws of the association It was, In accordance with the provisions of such by-laws, 
tried by the goveming board of the association, and, belng by them found guilty, 
was sentenced to pay a fine of $1,000, and suspended until the said fine should be 
paid. Refusing to comply therewlth, the board of directors, as authorized by the 
by-laws of the association, sought, by givihg public notice thereof on the bill- 
boards of the association and otherwise, to Induce the members of the associa- 
tion to cease to do business with the complainant as a member of the associa- 
tion, and to obstruct Its bustoess opération as a member of the association, by 
denying it the privilège of members In selling stocli on commission through the 
exchange. Thereupon it brought this bill to equity, setting out in détail its griev- 
ances, alleging that the by-laws thus sought to be enforced against it are illégal, 
belng In restralnt of trade and commerce, and tending to create a monopoly by 
the said boaid to the Uve-stock business at sald stocls yards, and chargmg the 
défendants .with attemptlng to enforce against It what is termed a "boycott." 
The bUl allèges that the complainant gave notice to the board of the wlthdrawal 
of its assent hltherto glven to the by-laws complained of; and It aslîs to hâve the 
respondents enjoined from further attemptlng to enforce sald by-laws and sald 
penalty and order of suspension against It, and from further înterfering with its 
business as a member of the said association or otherwise, and from publishlng 
such notices or otherwise of the fact of sald suspension, and from requlring other 
members of the association to cease to do business as such with the complainant, 
and for gênerai relief. The bUl discloses that the association Is composed of 
a^wut 300 members, the priée of membershlp at this time being $1,000; and that 
the défendants constltute the board of directors of the association; ail of which 
board are résident citizens of this district, except the respondent Hanna, who 
Is a citizen of the state of Kansas. Hanna has flled a motion to be discharged 
herefrom for want of jurlsdlctlon over hlm, whlle the other défendants move to 
dissolve the temporary Injunctlon granted heretofore hereln, for the reason, Inter 
alla, that because of the want of jurisdlctlon over sald Hanna ail the necessary 
parties are not before the court to authorize It to proceed to final decree. Other 
essentlal facts appear to the foUowlng opinion. 

Mills, Smith & Hobbs, Lathrop, Morrow, Fox & Moore, and Al- 
bert H. Horton, for complainant. 

Hutchings & Keplinger, McGrew, Watson & Watson, and Karnes, 
Holmes & Krauthoff, for défendants. 

PHILIPS, District Judge (after stating the facts). The défend- 
ant Hanna being a nonresident of the state, this court can acquire 
no jurisdiction over him against his consent, unless it can be main- 
tained that this action is predicable of the act of congress of July 
2, 1890, entitled "An act to protect trade and commerce against 
unlawful restraints and monopolies." 26 Stat. 209. By the flfth 
section of this act, the court, whenever the ends of justice require 
it, may bring before it other parties by summons, "whether they 
réside in the district in which the court is held or not." Can a 
private citizen, for a redress of a private grievance, maintain a 
bill in equity for an injunction under this act? The things for- 
bidden by the act are declared to be criminal offenses against the 
government of the United States. By the fourth section, the ju- 
risdiction is conferred upon the circuit courts of the United States 
to prevent and restrain the violations of this act, "and it shall be 
the duty of the several district attorneys of the United States in 
their respective districts, under the direction of the attorney gên- 
erai, to institute proceedings in equity to prevent and restrain such 
violations; such proceedings may be by way of pétition setting 
forth the case and praying that such violations shall be enjoined 
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or otherwise prohibited." Section 7 gives to the private person 
"injured in his business or property by any other person or cor- 
poration by reason of anything forbidden, or declared to be unlaw- 
ful by tbis act," a right to sue in a circuit court of tbe United 
States in tlie district in wliich the défendant résides or is found 
for threefold damages by Mm sustained. Tlie statute, being liigh- 
ly pénal in its character, must be strictly construed; and, having 
created a new offense, and imposed new liabilities, and having pro- 
vided the modes of redress to the public and the private citizen, by 
established rules of construction, thèse remédies are exclusive of 
ail others. Suth. St Const. §§ 392-394, 399; Biddick v. Governor, 
1 Mo. 147; Staff ord v. Ingersol, 3 Hill, 38; Chandler v. Hanna, 73 
Ala. 390. While there bas been some contrariety of opinion among 
judges as to whether or not the right of injunction to a private 
citizen is accorded by thîs statute, my conclusion is that the right 
is limited by the fourth section to injunction at the relation of the 
district attorney, and that the seventh section gives to the private 
citizen his only remedy. Blindell v. Hagan, 54 Fed. 40, 41; Id., 
6 C. C. A. 86, 56 Fed. 696; Pidcock v. Harrington, 64 Fed. 821. 
Therefore Hanna has a right to insist that he cannot be sued in 
this jurisdiction. In re Keasbey & Mattison Co., 16 Sup. Ct. 273- 
275. The motion to dismiss on behalf of the défendant Hanna is 
therefore sustained on the ground of his nonresidence. 

The question, then, occurs, can this suit proceed without his 
présence as a party? In other words, is he a necessary party? 
The Kansas City Live-Stock Exchange is an unincorporated volun- 
tary association composed of about 300 members. Such associa- 
tions of individuals, in respect of their rights and liabilities, are 
generally regarded as mère partnerships. Dicey, in his work on 
Parties, says: 

"An unincorporated company is fundamentally a large partnership, from whicli 
it dlffers mainly in tlie followSng particulars, vlz.: that it is not bound by ttie 
acts of the indlvidual partners, but only by those of its directors or managers; that 
shares In it are transférable; and that it is not dissolved by the retlrement, death, 
bankruptcy, etc., of its indlvidual members," Page 149. 

As said in Phipps v. Jones, 59 Am. Dec. 711 : 

"Suits by and against such associations cannot at common law be brought and 
maintalned in the name of the association, or in the name of its agents or trustées. 
Curd v. Wallace, 32 Am. Dec. 85; Schuetzen Bund v. Agitations Verein, 44 
Mlch. 313, 6 N. W. 675. But actions must be brought and maintalned in the 
names of ail the members. • * * On the ground that they hâve a common 
interest, members of a voluntary unincorporated association are entitled to join in 
a suit in regard to mattera pertaining to or affectlag such interest. Mears v. 
Moulton, 30 Md. 142." 

The indlvidual members of such associations retain ail their 
original autonomy, except in so far as they may, by consent to 
the articles of association, hâve surrendered such right. In the 
absence of such assent, not even a majority of the associâtes could 
bind the iudividual member. His judgment would remain inde 
pendent. A proceeding, therefore, to control the action of and 
bind the associâtes, must be directed against the whole member- 
ship. But where, as in this instance, the executive administra- 
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tion of the business affairs of the association is by articles of agree- 
ment committed to a designated board of less number than the 
whole, it may be conceded that a judicial proceeding against the 
association may be maintained by summons against such board. 

Bule 1 of the association, referred to in the bill of complaint, 
vests the government of the exchange in a board of 11 directors, 
composed of the président and vice président of the association, 7 
members of which shall constitute a quorum for the transaction of 
business. Dnquestionably, but for the provision clothing the num- 
ber 7 with the functions of government, it would require the prés- 
ence and co-operation of the whole 11 to transact any business. 
But this 7 must not only be présent, assembled as a board, to per- 
form any officiai act (Hay-Press Co. v. Devol, 72 Fed. loc. cit. 721, 
722), but they are clothed with the functions of acting for and rep- 
resenting the board only for the transaction of business of the as 
sociation, and not for any other purpose. It does not authorize 
affirmative action against the association by notice to seven of the 
directors. As to third persons moving against the association to 
bind the constituent members, notice must be given to ail. As 
said in People v. Batchelor, 22 N. Y. 134: 

"It Is not only a plain dietate of reasou, but à gênerai rule of Law, that no power 
or functlon intrusted to a body consisting of a number of persons can be légal 
witbout notice to ail the members composilig suoh body." 

See, also, 1 Mor. Priv. Corp. (2d Ed.) §§ 479-532. 

In McGrreary v. Chandler, 58 Me. 538, which was an action served 
on a portion of the directors of a voluntary association, the court 
said: 

"The Machias Mining Company Is a voluntary association of individuals, and 
not a corporation under the laws of the state. The défendants are members, 
and assume td act as Its directors, and as such to bind the association. If they 
hâve bound the association, as they purport to bave done, ail its members are 
bound by and Uable upon their contra cts. A suit in such case would be against 
ail the members. In the présent case it is against three of the associâtes only." 

The question under considération was passed upon in Wall v. 
Thomas, 41 Fed. 620. The suit was by a member of an unincor- 
porated association, whose management was intrusted to nine trus- 
tées. The bill charged the trustées with mismanagement of the 
aflfairs of the association, and asked for an injunction. Only four 
of the trustées were summoned, presumably because the others 
were nonresidents of the district. It is true, the défendants sum- 
moned were less than a majority of the trustées, but the logic of 
the ruling was that ail of the trustées were necessary parties, and 
therefore the bill could not be entertained. The court said: 

"If the défendants are enjoined, their co-trustees will to that extent be crippled, 
and may be whoUy prevented from doing what they propose. What is proposed 
to be done may be lawful and authorized, and, indeed, essential to the protec- 
tion of the great interests with the management of which the trustées are charged. 
[t is not enough that, according to the averments of the bill, thèse things are 
onauthorized, and a breach of trust, because the absent trustées hâve the right 
to be heard before thèse averments are talien as true against them. And they 
cannot be assumed to be true as the basis for a decree untll ail those who hâve 
a right to challenge them bave been given an opportunity to do so. A contrary 
rule would put It in the power of a minorlty of unfalthful trustées, by collusion 
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with a beneficiary whose Interests might not lie wlth those of other beneficiaries, 
to defeat the performance of legitimate and exigent officiai dutîes by falthful 
trustées." 

The logic of the opinion clearly shows that it is just as incom- 
pétent to undertake to bind the body of trustées by a proceeding 
against six as it would be against three, for the learned judge says: 

"Succinctly stated, the court is called upon to adjudge not only that the de- 
fendants hâve abused their trust, but aLso that the absent trustées hâve done so, 
and to decree that wlaat the absent trustées propose to do is unauthorized and un- 
lawful. While the absent trustées would not be bound by such a décidée, it 
could not be made wlthout embarrassing, and perhaps defeating, thelr contem- 
plated action, because it would deprive them of the co-operation of their co-tnistees." 

The court then proceeds to argue that, if the injunction would 
prevént the absent trustées from taking any action, it should not 
be granted without giving such absent party an opportunity to 
be heard; and that such a suit would be an attempt by indirection 
"to control the management of a trust fund without giving some 
of those who are charged with the duty of managing it a l'ight to 
be heard." 

This is a wholesome rule. As applied to business corporations 
whose management by charter is committed to a board of directors, 
the courts, with unyielding décision, hâve required that ail acts 
of such trustées afEecting the property of the corporation, and ail 
acts of an administrative character should be periormed by them 
when assembled as a board, so that their action should be a unit, 
and the resuit of délibération with that mutual interdependence of 
judgment which cornes from consultation one with another. Cam- 
meyer v. Lutheran Churches, 2 Sandf. Ch. 208-229; State v. Ancker, 
2 Eich. Law, 245; Hay-Press Co. v. Devol, 72 Fed. 717; Hill v. Min- 
ing Co., 119 Mo. 9-24, 24 S. W. 223. If a suitor may proceed against 
less than the whole number of trustées to bind the association, 
against how many and which of the number? Shall he sélect 
them? He might omit those from the summons whose wise coun- 
sel and staid Judgment would be most valuable and reliant to the 
body in defending in court. While section 739, Eev. St. U. S., 
déclares that, where there are several défendants in any suit at 
law or in equity, and any number of them are not inhabitants of 
nor found in the district where suit is brought, and do not vol- 
untarily appear, the court may proceed to adjudication, yet it is 
the recognized construction of this statute that it has référence 
only to instances of mère formai parties, or where the cause may 
be determined, and justice satisâed, "without essentially afEect- 
ing the interests of absent parties"; as where the interests of the 
parties absent are separable from those before the court. But 
where persons hâve not only an interest in the controversy, but 
such an interest that a final decree would affect it, or leave the 
controversy to be fought over in subdivisions, in order to conclude 
the rights and measure out the equities of ail, they are indispen- 
sable parties to the exercise of jurisdiction. Shields v. Barrow, 17 
How. 130; Wall v. Thomas, supra. The défendant Hanna, both 
as trustée and member of the association, has a direct personal 
interest in and important oflQcial relation to the management and 
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property of thîs association. There is not only committed to his 
keeping, by the rules of the association, the responsible duty of 
assisting and managing its affairs, but in tlie custody and man- 
agement of the |12,000 of assets which the bill allèges to be now 
in the treasury of the association, as also in the management and 
disposition of the |1,000 fine assessed against the complajnant, the 
collection or enforcement of which the bill seeks to enjoin. And as 
a member of the board of business managers he is entitled to a 
voice in deciding whether or not the board shall resist or accède 
to complainant's demand. To enable the complainant, therefore, 
to proceed to judgment against the segment of the managing board 
of trustées before the court, it must be held that the suit, in its 
légal efiEect, présents the instance of an action ex delicto by a party 
wrongfully injured in his property rights by the tortious acts of 
several persons, in which case the injured party may proceed joint- 
ly or severally against the tort feasors for satisfaction. Boyd v. 
Gill, 19 Fed. loc. cit. 145. 

This brings us to a considération of the character of the case 
presented on the face of the bill, around which is centered the real 
battle between the contending parties. What is the real grava- 
men of the bill? Do the facts alleged constitutive of the cause 
of action dépend upon a contractual relation between the complain- 
ant and the association, or does it occupy the attitude of a stranger 
injured by the act of co-trespassers? If the cause of action is dé- 
pendent upon a contract between the parties sustaining inter sese 
the relation of co-partners, the rule of équitable procédure seems 
to be well established that ail the partners, or at least ail the board 
of trustées, representing the association, must be made parties. 
The bill allèges the existence of a voluntary business association, 
and sets ont or refers to in appropriate form the articles of as- 
sociation and its by-laws. It appears that the complainant be- 
came voluntarily a member thereof, and subscribed to the articles 
of agreement, and thereby became entitled to share in and enjoy 
the privilèges, rights, and beneûts of the business organization. 
Keduced to its actual essence, the complaint is that, although the 
complainant, in becoming a member of the association, agreed that 
its board of managers, for any infraction of the established rules 
of business ethics, might, in its discrétion, visit upon the oflend- 
ing member a flne, to be enforced, if not paid, by suspension and 
expulsion, with a further disability of being refused by other mem- 
bers of the association récognition in their dealings as live-stock 
commission nien, so that, so far as they are concemed, he would 
be proscribed in the dealings of the association, — ^it then complains 
that, by reason of the Visitation upon it of the penalty of thèse régu- 
lations, it is barred the privilèges and beneûts accruing to a mem- 
ber of the association. It complains that it is practically pre- 
vented from collecting its commissions on live stock sold at the 
stock yards, which are secured to it by the articles of association. 
And among the grievances complained of it is alleged that a iine 
was imposed upon it by the board of directors for a violation of the 
rules and régulations of the association, and that an order of sus- 
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pension was made and published; and that amang its régulations 
is one providing that no hogs can be sold on the excliange unless 
the same hare been "docked," — ^that is, an estimate made by tbe 
inspectors of the association designated therefor as to the aver- 
age weight of the hogs, — and that by reason of the refusai of the 
managing board to hâve hogs consigned to it for sale "docked" 
it is unable to make sales thereof on the exchange; whereby, in 
connection with other efforts of the board to visit upon it the 
penalty of disbannent, a practical "boycott" is put in force against 
it The bill then allèges that so much of the by-laws as author- 
izes the board to impose such fine, to suspend and expel the com- 
plainant, Is contrary to sound public policy, and is in restraint of 
trade, and tends to give the other members of the association a 
monopoly of such business at the stock yards in question, and 
that this complainant, having notlfled the board of its withdrawal 
and its assent to such rules and régulations when it became a 
member, it Is now entitled to hâve the same nuUifled, and its rights 
as a member recognized by the board. It thus is quite apparent 
that the whole predicate of the action has its root in the contract 
by which complainant became, and yet daims to be, entitled to the 
rights of a member of this association. In substantive effect it 
eeeks to be restored to ail the rights, privilèges, and benefits of 
a membership in the live-stock exchange, the deprivation of which 
is the sole gravamen of the complaint. The right, for instance, to 
hâve the hogs consigned to it for sale on commission "docked," 
whereby it may be able to sell them on the exchange, is wholly 
dépendent upon its contractnal relation to the association. There 
is no claim in the bill that the "docking" régulation is vicions, as 
conflicting with any public policy of this state or at common law. 
Neither does the complainant complain that the gênerai articles of 
the joint association to which it subscribed are contrary to law, 
OT that the limitations in the articles of agreement and by-laws 
fixing a minimum commission at which any member shall sell live 
stock shipped to this market, and prohibiting its members from 
couducting hère such business "on the outside," are in restraint of 
trade, or tend to create a monopoly. So that the complainant oc- 
cupies in this controversy the anomalous attitude of claiming the 
privilèges and benefits attaching to and ensuing from the asso- 
ciation, while denouncing as illégal and inoperative that portion 
of the articles designed to make the combination effective and 
obligatory on the associâtes. It may be conceded that in respect 
of a certain character of contracts they may be good in part .and 
bad in part, so that the court may enforce that wîtiich is valid and 
rejeet that which is vicious; but that is not this case. The rights 
of the complainant being bottomed on its having become a mem- 
ber of the association by subscribing to its articles and its body 
of by-laws, can it, under such a compact, ask a court of equity to 
restore it to fellowship, while rejecting a part of the creed of the 
order? As said by Chief Justice Coleridge in Steamship Co. ▼. 
McGregor, 21 Q. B. Div. 544: "It is a bargain which persons in 
the position of the défendants hère hâve a right to make, and those 
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who are parties to the bargain must take it or leave it as a whole." 
So, waiving any question of whether or not certain provisions of 
the articles of agreement and by-laws are contrary to public pol- 
icy, the fa<jt remains that, had the complainant declined, when it 
applied for admission înto the association, to subscribe to and ac- 
cept the articles and by-laws as a whole, it would not hâve been 
admitted to membersMp. In such contingency, it would hardly 
need the citation of authorities to command the assent of the 
learned counsel representing this complainant to the proposition 
that no court would issue a mandatory injunction compelling the 
admission of such an applicant to membership, for the palpable 
reason that It is entirely a matter of contract, and it takes two 
parties to make a contract; and courts ought never to undertake 
to make a contract between two free, responsible persons. It does 
seem to me that this complaina.nt must ehoose to be either in or out 
of this association. It cannot be half in and half ont. If a member, 
and the contract of membership bewhat is sometimes inaptly tenned 
"illégal," but is simply one in contrayention of a sound public pol- 
icy, as said by Lord Justice Bowen in Steamship Co. v. McGregor, 

23 Q. B. Div. 598, 619, it is one which the courts do "not prohibit the 
making of," but which they will simply "not enforce." And the 
converse of the proposition must hold good, — that, if he be out- 
side of such an association, he cannot appeal to a court of equity 
to reinstate him after expulsion; nor can he base any right of ac- 
tion on the alleged illégal character of part of the articles of as- 
sociation of the exchange or its by-laws (American Live-Stock Com- 
mission Oo. T. Chicago Live-Stock Exchange, 143 111. 210, 32 N.. 
E. 274), so long as he insists upon the rights of a member. A 
member is entitled to the privilèges and rights inhering in a mem- 
bership so long only as he keeps his part of the contract, expressed 
in his subscribing to the articles and by-laws of the association. 
1 Beach, Priv. Corp. §§ 19, 83, 84, 309; Boone, Corp. § 333; Su- 
prême Lodge T. Wilson, 14 0. C. A. 264, 66 Fed. 788; Hammer- 
stein V. Parsons, 38 Mo. App. 336, 337; Warren v. Exchange, 52 
Mo. App. 157-167. 

It is a gênerai rule of law, applicable to such voluntary asso- 
ciations, that a member must either submit to its rules or surren- 
der his membership. White v. Brownell, 2 Daly, 329, 337, 342, 
850; Id., 3 Abb. Prac. (N. S.) 318; Hyde v. Woods, 2 Sawy. 655- 
659, Fed. Cas. No. 6,975; Lafond v. Deems, 81 N. Y. 307-514; Wes- 
ton v. Ives, 97 N. Y. 222-228; Lewis v. Wilson, 121 N. Y. 284-287, 

24 N. E. 474; Belton v. Hatch, 109 N. Y. 593, 17 N. E. 225; 24 
Am. Law Rev. 538. The member has his option to retain his mem- 
bership by complying with the by-laws, or cease to be a member 
bv refusing a compliance. Manufacturing Co. v. Hollis (Minn.) 
55 N. W. 1119-1121; Rorke v. Board (Cal.) 33 Pac. 881-883. 

But, without undertaking to enter upon any discussion as to the 
legality of this association, and its right to continue its organiza- 
tion and prosecute its business, and accepting the averments of the 
bill that the relation of the complainant to the association rests 
upon a mutual contract between the associâtes, my conclusion is 



HARTSHOEN V. ATCHISON, T. & 8. F. B. CO. 9 

that this court cannot proceed to judgment in this action for the 
want of jurisdiction over ail the necessary parties to a full and 
final détermination. Therefore the motion to dissolve the injunc- 
tion must be sustained. Decree accordingly. 



HARTSHOEN v. ATCHISON, T. & S. F. E. 00. et aL 

(Circuit Court, W. D. Missouri, W. D. November 27, 1S96.) 

Rbmoval op Causes — Sbpabablb Cohtroveksibb. 

An employé of a nonresident railroad company brought action in a state court 
against the company and a résident contractor to recover damages for personal 
injury, caused by being strucis by a water spout projecting from a tank, whUe 
engagea In his work as a brakeman. The tank had bèen constructed by the 
contractor for his own eonyenience in dolng certain work for the company. The 
company havlng removed the cause into a fédéral court, plalntifC moved to re- 
mand on the ground that the cause of action was not severable. Held, that the 
misfeasance of the contractor gave an action In tort, while the company's lia- 
bility arising from nonfeasance was dépendent upon tne implied contract of the 
master to provide the servant a reasonably saf e place in which to perform his 
■work; hence the causes of action were severable. HukiU v. Ballroad Co., 72 
Fed. 745, applled. 

This was an action by W. H. Hartshorn against the Atchison, To- 
peka & Santa Pé Railroad Company and E. H. Bradbury to recover 
damages for personal injuries. The case was heard on a motion to 
remand to the state court from which it had been removed, 

Warner, Dean, Gibson & McLeod, for plaintiff. 
Gardner Lathrop and T. W. Moore, for défendants. 

PHILIPS, District Judge. This suit was instituted in the circuit 
court of Jackson county, Mo., and on pétition of the défendant the 
Atchison, Topeka & Santa Fé Railroad Company the cause was re- 
moved into this court. The plaintifE has flled a motion to remand, 
for the reason that, whûe the défendant railroad company is a non- 
resident corporation, the other défendant, Bradbury, is a résident 
citizen of this state and district, and that the cause of action is not 
separable. The substance of the pétition is that the défendant 
railroad company owned and operated its line of railroad extending 
from Argentine, in the state of Kansas, through the states of Mis- 
souri, lowa, and Illinois, to the city of Chicago. It then avers that 
the défendant Bradbury, on or about the dates thereinafter men- 
tioned, was engaged for and at the instance and request of the de- 
fendant railroad company in grading and filling in with dirt a part 
of the trestle approach to the bridge near Sibley in Jackson county, 
Mo., and that in the performance of said work said Bradbury used 
a steam shovel operated by him upon the roadbed and rails of the 
railroad company; that, for the supplying of water to the said steam 
shovel, he constructed upon the right of way of the said railroad com- 
pany a water tank, from which projected a water spout so near to the 
railroad track as to render it dangerous to anyone having occasion to 
pasa on top of a freight car from the outside thereof ; and about the 
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7th day oî March, 1896, the plaintiff, an employé of défendant, with- 
out knowledge of the proximity of said spout, in climbing up on the 
outside of the car to the top thereof in order to reach the brakes 
thereon, was struck by the said water spout, and injured. To iucul- 
pate the défendant railroad company, the pétition allèges that said in- 
jury was the resuit of the négligence and carelessness of the défend- 
ants, and each of them, in constructing said water tank and spout, 
and in permitting the same to be constructed, upon the right of way 
of said défendant company so near to the main track, and in not 
warning and instructing the plaintiff of the location thereof, and 
the danger therefrom to the plaintiff; "ail of which acts, doings, and 
omissions, and the danger to plaintiff arising therefrom, said défend- 
ants, and each of them, knew, or by the exercise of reasonable care 
might hâve known." The pétition is not distinct as to the exact rela- 
tion of the défendant Bradbury to the railroad company in doing 
said work. It does not afQrmatively appear that he was an inde 
pendent contractor undertaking said work under a spécial contract. 
If his relation to the railroad company was that of an independent 
contractor, the company would not be liable for injury resulting f rom 
his willful or négligent acts in the manner of performing the work. 
The liability of the railroad company for injury resulting from the 
misfeasance of Bradbury can only arise ont of the relation of mas- 
ter and servant. In view of the phraseology of the averment of 
the pétition, which is that Bradbury was engaged for and at the 
instance and request of the défendant in performing certain work up- 
on its railroad Une, it is perhaps the better légal conclusion that 
he was doing it as an employé of the défendant company; in other 
words, as its servant. Prima facie, a person found doing a service 
for another is in the other's employ. Wood, Mast. & Serv. 584; 
Perry v. Ford, 17 Mo. App. 212. 

In this view of the case, what is the liability of the défendant rail- 
road for the misconduct of the défendant Bradbury in constructing 
the water tank and spout dangerously near to the railroad track? 
From the averments of the pétition it does not appear that the com- 
pany did more than to engage Bradbury to do the grading and âlling 
in of the trestle approach to the bridge. The manner in which he 
should perform the work, the machinery and instruments to be em- 
ployed in its construction, do not appear to hâve been directed by 
the company. On the contrary, the reasonable inference is that the 
construction of the water tank and spout were upon motion of Brad- 
bury and for his convenience. The construction of the water tank 
and the spout not appearing to hâve been done by the direction of 
the railway company, and there being no necessity for its construc- 
tion at a point so near the railroad track, it cannot be said that the 
thing done by the servant was necessarily implied by reason of his 
agency, or as essential or inçidental to the nature and character of 
his employment. His act, therefore, in so constructing and main- 
taining the tank and water spout, was a positive action, and in the 
nature of a misfeasance ; and the only liability of the railroad com- 
pany would be that of nonaction or noninterference after notice to 
it of the danger ou s proximity of the water spout to the railroad track. 
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Under snch. state of facts the liability of the défendant railroad Com- 
pany to tlie plaintiffl springs solely from the relation of master and 
servant, and is dépendent upon the doctrine of respondeat superior. 
The form of action, therefore, on the part of plaintiff against the de- 
fendant railroad company, would at common law be an action on 
the case; while the liability of Bradbury to the plaintiff would spring 
from his willful act in constructing the dangerous obstacle so near 
to the railroad track as to endanger the lives and limbs of employés 
on the railroad performing a duty similar to that ascribed to plain- 
tiff, and the form of action against him would be trespass Ti et armis. 
In such contingency, according to the rule laid down in Warax v. 
Eailway Co., 72 Fed. 637, the action by the plaintiff against two such 
wrongdoers would not be joint, but several. On the other hand, giv- 
ing to the averments of the pétition their most favorable construc- 
tion to the pleader, the liability of the défendant Bradbury for the 
injury in question rests upon his positive wrongful act in erecting a 
dangerous obstacle near to the railroad track, and the liability of 
the railroad company to the plaintiff as an employé in its service 
would spring from the obligation imposed upon the master to pro- 
vide the servant with a reasonably safe place in which to perfonn 
his work. In this respect, the facts of the case disclosed by the 
pétition are not distinguishable in principle from those of Hukill 
V. Eailroad Co., 72 Fed. 745. The pétition in that case was lodged 
against the Maysville & Big Sandy Railroad Company, the Chesa- 
peake & Ohio Eailway Company, and flve other persons who were 
in the employ of the Chesapeake, etc., Eailway Company. The rail- 
road belonged to the Maysville, etc., Eailroad Company, which it 
had leased to the Chesapeake, etc., Eailway Company, and the plain- 
tiff's intestate was in the employ of the Chesapeake Eailway Com- 
pany as one of the crew connected with the switching of locomotives. 
While at work about a train of freight cars, Hukill was struck by 
a board projecting from the roof of another train of freight cars 
of said company, and was killed. The pétition alleged that the pro- 
jecting board was on the roof of said car, and for a long time ît con- 
stituted a defect endangering the bodies and lives of the employés 
of said railroad company, and that said car with said projection 
was placed by the défendants (meaning the said railroad company 
and the other défendants) where the said Hukill was struck by said 
board, and that the said défendants, with wanton négligence, per- 
mitted said defective car to remain where the same was, and wau- 
tonly and negligently failed to remedy said defect; that the other 
défendants, employés of the Chesapeake Eailway Company, as car 
inspectors and repairers, inspected said car from which said board 
projected long before the décèdent was knocked down thereby, and 
had knowledge of this defect long prior to the injury, and had "ample 
time in which to remedy the same. The cause was removed from 
the state court into the fédéral court of Kentucky on the pétition 
of the Chesapeake Eailway Company. It was agafn held, following 
the Case of Warax, that the cause of action was separable, and 
therefore removable upon the pétition of the Chesapeake Eailway 
Company. The court, composed of Judges Taft and Lurton, said: 
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"The master's liabllity hère arlses from his implled contractual obligation to 
hls servant to furnish a reasonably safe place in whlch, and reasonably safe 
appllances wlth wbich, to ûo his work. The Uability of the servants charged 
as défendants in this case was to arise from their personal and affirmative acts 
directly causing the injury, as for trespasa. No concert of action is alleged 
between the master and his servants in this case. On the contrary, the péti- 
tion is fuU of allégations that, if the servants had done their duty to their 
master properly, no injury would hâve resulted to the plaintlff. It is true, the 
pétition charges that ail of the défendants were guilty of joint négligence, and 
that ail of them placed the car where it was in its détective condition; but, in 
the absence of a spécifie allégation that the défendant railroad company was 
présent by some représentative or supeilntending ofQcer, we must assume that the 
Company was only constractively présent in the présence of its agents, the car 
inspectora and brakemen, who are made codefendants, and that its liabUity is not 
based on anythhig akin to the personal interférence of a natural master." 

So, in the case at bar, in the physical causation there was no actual 
concurrence or concert of action among thèse défendants. By 
reason of the act of Bradbury in placing the water spout where 
he did, the injury came to plaintiflf, unaided, and in no degree pro- 
moted, by any moTement or encouragement of the railway company. 
Therefore, there were no two forces put in motion, one by one de- 
fendant and the other by the other défendant, which coacted in pro- 
ducing the given resuit. The misfeasance of Bradbury was the vis 
major which singly and aloûe Wroug'ht the mischief to the plaintiff, 
and gave him an action in tort against Bradbury, indépendant of 
any contractual relation; while the railway company's liabllity is 
wholly constructive, dépendent on a contract obligation which the 
law implies from the relation of master and servant. It seems to 
me, therefore, îllogical to say that this cause of action is not sev- 
erable because of the concurriûg torts of two défendants, when the 
act of one was positive, a misfeasance, and the other was négative, 
a nonfeasance, and the liabllity of one arises ex delicto and the other 
ex contractu; that is, it must dépend upon a contractual relation 
between master and servant. And the right of severance ought 
the more especially to exist in a case like this, where the misfea- 
sance of Bradbury was wholly indépendant of , and, as between him 
and the railway company, was not promoted by, the Company, and 
where the injury resulting from Bradbury's tort was complète with- 
out any act of the company other than of omission in failing to do 
something independent of Bradbury. It is to be conceded to the 
contention of the learned counsel for plaintiff that there is on this 
question of procédure a division of opinion among respectable courts ; 
but, in my humble judgment, the conclusion reached by Judges Taft 
and Lurton rests upon the better reason, and, in the absence of a 
ruling more obligatory upon this court of trial, their judgment will 
be followed. It results that the motion to remand is denied. 



EVERETT v. HAULENBEEK et al. 

(Circuit Court, S. D. New York. September 24, 1896.) 

CosTB — Who Liablb for. 

Where a défendant by contesting the complainant's claim makes a mas- 
ter's services necessaiy, and such défendant is defeated, he must pay the 
fées of the master. 
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This was a motion by William W. Everett, complainant, to compel 
the payment of master's fées by John W. Haulenbeek, défendant. Tbe 
accounting in this case was contested only by the défendant Haulen- 
beek. The master found in favor of the complainant. At the time 
of the rendition of the master's report, there was due Mm for fées 
$325, wMch he apportioned, |175 to complainant, and |150 to défend- 
ant Complainant refused to pay the balance due, on the ground 
that the charges should be paid by the defeated party. Défendant 
stated no reason for his failure to pay the same, except lack of funds. 

Thomas Cîooper Byrnes, John Hunter, Jr., and Walter D. Edmouds, 
for the motion. 
Samuel G. Adams, opposed. 

LACOMBE, Circuit Judge. The master's fées are hereby tàxed at 
$500. Since he has been paid $175, it only remains for the court to 
indicate who shall pay the balance of Ms compensation, |325. The 
défendant H., by contesting complainant's claim, made it necessary 
to call upon the master to render thèse services; and, since he is the 
defeated party, he should pay them. An order directing such pay- 
ment will be made. Any question as to defendant's pecuniary condi- 
tion may be considered upon any future motion to enforce such order. 
They are not properly raised upon this motion. 



WESTERN UNION TEL. CO. v. NOEMAN, Auditor. 
(Circuit Court, D. Kentucliy. June 8, 1896.) 

1. CnicuiT Court — Jukisdictionaij Amodnt. 

The circuit court has jurisdietion, where the citlzenship is diverse, of a 
bill by a telegraph eompany to enjoin a state auditor from coUecting an 
alleged illégal tax claJmed to be due to the state, and from certifyiag to 
the county derlïs the proportion of local taxes to be coUected in each 
county, when it appears on the face of the bill that the amount claimed to 
be due to the state, and also the aggregate amount of such local taxes, 
exclusive of interest and costs, exeeeds $2,000. 

2. Same — Equity Jurisdiction. 

The equity jïirlsdiction of the fédéral courts, In the case of a bill by a 
telegraph eompany to enjoin a state auditor from certifying to the varions 
county clerks the proportions of an alleged illégal tax to be coUected in 
thelr several counties, is sustaiuable on the ground of preventing a mul- 
tiplicity of suits, and because of irréparable injury, where such local taxes, 
taken separately, would be less than $2,000. Telegraph Co. v. Poe, 61 Ped. 
469, and Sanford v. Pjé, 16 C. G. A. 305, 69 Fed. 546, foUowed. 
8. State Taxation — Interstate Commerce. 

A state cannot tax Interstate or foreign commerce as such, nor can it 
tax its agencies or instrumentalities in such a manner as to interfère with 
the régulation of this commerce, which belongs exclusively to congress. 
But a state may tax property within.lts limite, though it be employed in 
whole or in part in foreign or intei-state commerce. 

4. Bamb— Kbntuckt Statute. 

The provision in the Kentucky Statutes of 1894 (section 4077), that cer- 
tain classes of corporations and companles shall, in addition to the other 
taxes hnposed by law, "pay a tax on its franchise," etc., when construed in 
connection with the subséquent sections, providing the method of ascer- 
taining the vaJue of such "franchise," means a tax, not on the corporate 
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franchise, In the technlcal meaning of that term, but upon ail the Intangi- 
ble property of the corporation, or, In the case of foreign corporations en- 
gagea in interstate commerce, upon such proportion thereof as the length 
of theii- lines in the state bears to the total length of the linee operated by 
them. Therefore the statute is not in violation either of the interstate 
commerce clause of the fédéral constitution, or the fourteenth amendment. 
W. U. Tel. Co. V. Attomey General of Massachusetts, 8 Sup. Ct. 961, 125 
U. S, 530; Eailway Co. v. Backus, 14 Sup. Ct 1122, 154 U. S. 439: Sanford 
V. Poe, 16 0. C. A. 305, 69 Fed. 546, applied. 

5. SaME — DiSCKIMINATION — INTANGIBLE PeOPERTT. 

A tax upon intangible property of a corporation, whlch is of such a 
nature that it could not be owned by an individual, is not a violation of 
section 174 of the Kentucky constitution, which provides that "ail prop- 
erty, whether owned by natural persons or corporations, shall be taxed 
in proportion to Its value, and ail corporate property shall pay the same 
rate of taxation paid by individual property." 

6. Taxation— Discrimination 

Section 4077, St. Ky. 1894, provides that certain specified classes of cor- 
porations and companies, "and also every other like Company, corporation, 
or association, and every other corporation, company, or association hav- 
Ing or exerclsing any spécial or exclusive privilège or franchise, or per- 
formlng any public service, shall, in addition to the other taxes imposed 
on it by law, annually pay a tax on Its franchise," etc. Held, that this 
Includes ail corporations, of whatever kind, and is not conflned to such as are 
of like character to those specifically named, and, consequently, that there 
is no discrimination In such taxation. 

7. Same. 

The provisions bt section 4020, St. Ky. 1894, when taken In connection 
with the schedule which each taxpayer is requlred by section 4058 to re- 
turn, show no intention to exempt from taxation the Intangible property 
of any indlviduals or corporations; and hence the tax imposed by sec- 
tions 4077, 4078, on the intangible property of corporations, including their 
franchises, Is not In violation of the state constitution, on the ground of 
discrimination or Inequality. 

This was a bill in equity by the Western Union Telegraph Com- 
pany against L. 0. Norman, auditor of public accomits of the state 
of Kentucky, seeking to enjoin him from attempting to coUect a cer- 
tain tax assessed against the complainant for the state, and from cer- 
tifying to the county clerks the assessment to be collected in each 
county. 

The bill demurred to is as foUows: 

"[Tltle of Ctourt and Cause.] Bill In Equity. 

To the Judges of the Circuit Court of the United States for the District of 
Kentucky: 

"The Western Union Company, a corporation duly organlzed and existing un- 
der the laws of the state of New York and a citizen of said state, brlngs this 
its bill against h. G. Norman, a citizen and résident of the state of Kentucky, 
and auditor of public accounts of said commonwealth, and thereupon your ora- 
tor complalns and says: 

"That your orator is, and for many yeais last past has been, engaged in the 
business of transmitting intelligence by means of eleetricity between points in 
America and Europe, and between towns and clties and villages in the United 
States, Including the state of Kentucky, and owns and uses in said business 
telegraph lines extending ail over the United States, including the state of 
Kentucky, and lines of cable across the Atlantic Océan, and employs tbousands 
of persons eonstantly in the conduct of said business. On .lune 5th, 1867, your 
orator duly accepted the provisions of the aet of eongress, passed July 24th, 
1866, entitled 'An act to aid in the construction of telegraph lines and to secure 
to the government the use of the same for postal, military and other purposes,' 
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and ail of Its telegraph Unes in the state of Kentucky, which it owns, opérâtes, 
or eontrols, are constructed upon post roads of the United States. On November 
11, 1892, the gênerai assembly of the comnQonwealth of Kentucliy enacted a law 
now linown and hereafter referred to as 'Chapter 108,' being sections 4019 et 
seq. of the Kentucliy Statutes of 1894. Said aet provides (articles 1 and 2) for 
the taxation of your orator, in common with persons and companies generally, 
upon ail of its property, real and Personal, of every kind and nature, including 
its telegraph lines and moneys and crédits held or owned by it within the com- 
monwealth of Kentucky, for state, county, municipal, and other purposes, 
according to the fair cash value of said property. AU of said taxes hâve been 
duly assessed and paid by your orator, and it makes no complalnt thereof. But 
articles 3 and 4 of said act provide (section 4077) that every telegraph company, 
and also certain other companies named In said section, 'shaU in addition to 
the taxes imposed on it by law pay annuaUy a tax on its franchise to the state 
and a local tax thereon to the county, incorporated eity, town or taxing district 
where its franchises may be exercised.' The place or places where such local 
taxes are to be paid, and how apportioned, are determlned by the auditor, 
treasurer, and secretary of state, vrho are constituted by the act a board of 
valuation and assessment for that purpose. In the case of a telegraph company, 
such as your orator, whose Unes extend beyond the limits of the state, said 
state Iward is directed (section 4081) to flx the value of your orator's capital 
stock, and it Is thereupon declared, in said section, that that proportion of the 
value of the capital stock which the length of the lines operated, owned, leased, 
or controUed in this state bears to the lines owned, leased, or eontroUed in thls 
state and elsewhere, shaU be the value of the corporate franchise of such cor- 
poration liable for taxation in this state; and such corporate franchise shall be 
liable for taxation in each county, incorporated city, town, or district through 
or into which such lines pass or is operated, in the same proportion that the 
length of the Une in such county, city, town, or district bears to the whole length 
of the Une in the state, less the value of any tangible property assessed or liable 
to assessment in any such county, city, town, or taxing district. So that under 
said act your orator is taxed for state, county, municipal, and other purposes, 
not only upon ail of its property within the state, to which it does not object, but 
is also declared to be taxable upon that proportion of the value of its capital 
stock which the length of its Unes in Kentucky bears to the length of its lines 
throughout the world, upon the claim or prêteuse that the company enjoys or 
exercises some franchise in the state of Kentucky which is subject to taxation 
by that state. In order to enable said board to détermine the value of said 
pretended franchise, your orator was required to, and did, make and dellver 
to the défendant, between September 15th and Oetober Ist, 1893, a verifled state- 
ment, in the form prescribed by thé auditor, showing, so far as it could, the 
facts required by sections 4078 and 4079 concerning its business, shares, prop- 
erty, income, and Unes, including the number and amount of its shares; the 
highest price at which they had sold at a bona flde sale within twelve months 
preceding September 15th; the amount and kind of its tangible property In the 
state, where situated, assessed, or liable to assessment in the state, and the fair 
cash value thereof, to wit, $191,976.91; the length of the entlre Unes operated, 
owned, leased, or controUed In the state, to wit, 8,647 miles, and in each eountj', 
incorporated city, town, or taxing district; and the entlre Une operated, con- 
troUed, leased, or owned elsewhere, to wit, 189,576 miles. Your orator accom- 
panied said statement and report with an express notification to the défendant 
that the report was made and delivered under protest, upon the ground that the 
statute requiring the same was invalid, because In contravention of the constitu- 
tion of the United States. Said board thereupon flxed the valuation of your 
orator's alleged franchise, in accordance with the provisions of said aet, at the 
sum of $1,042,020, and has notlfied the company that such sum would be as- 
sessed against it as a franchise tax. The amount of taxes payable to the state 
upon said assessment Is 42% cents on every $100 thereof, and the total tax, 
Including the varions local taxes assessable thereon, wiU amount to about $10,000. 
AU of your orator's property, including Its telegraph Unes, moneys, and crédits 
within the state of Kentucky, hâve been duly returned and assessed for taxa- 
tion for state, county, municipal, and other purposes by the taxing pfficers of 
the various loealities through which said telegraph lines pass, or in which said 
property is situated, at the fair cash value thereof, which does not exceed the 
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Btnn of $192,976.91, and the taxes thereon hâve been duly paid. Your orator 
has, and on the 15th day of September had, no other property In the state of 
Kentucky subject to the taxlng jurlsdlctlon of that state. The principal busi- 
ness done by your orator In the state of Kentucky is interstate commerce, to 
wlt, the transmission of télégraphie messages tetween points in that state and 
points in other states, and across said state between points in other states, al- 
though a portion, comparatlvely small, of its business in Kentucljy, does consist 
of transmitting messages from one point to another in tliat state. 

"ïour orator holds no franchise from the state of Kentuclsy, being incor- 
porated alone under the laws of the state of New York. Your orator, there- 
fore, insisté that said statute of the commonwealth of Kentucky Is in con- 
travention of the interstate commerce clause of the constitution of the United 
States, because It attempts to enforee against your orator the payment of a 
tax for the privilège of carrying on its business in said state, whlch is prin- 
cipally interstate commerce, and also as an agency of the United States in the 
transmission of messages for the government, and that said statute is there- 
fore a tax upon and a régulation of interstate commerce and of said business 
done for the government of the United States. Said tax is not, and does not 
purport to be, a tax against your orator in respect of its property in the state 
of Kentucky, and subject to the taxing jurisdiction of that state, but is, 
and is declared to be, a franchise tax, in addition to the tax assessed against 
It upon ail of its property within the state. If, however, the act can be con- 
strued as one for the taxation of your orator's property in the state of Ken- 
tucky, your orator insists that the act is, nevertheless, in contravention of the 
constitution of the state of Kentucky, and particularly of section 174 and of 
section 172, which provides that 'ail property whether owned by natural per- 
sons or corporations shall be taxed In proportion to its value, unless exempt 
by the constitution and that ail corporate property shall pay the same rate 
nf taxation as is paid by Individual property,' and is also in contravention of 
tlie interstate commerce clause and of the fourteenth amendment of the con- 
stitution of the United States, for the reason that it attempts to tax property 
that is not within the taxing jurisdiction of the state, and to value and as- 
sess property within the state, for purposes of taxation, unequally and other- 
wise than upon the basis of its value as property. Your orator owns personal 
property in the state of Kentucky, including its telegraph Unes, office furni- 
ture, appurtenances, and money and crédits, of the value of $192,976.91. It 
did own the same on September 19, 1893, and It then owned no other prop- 
erty in said State; and ail of its property has been duly retumed and assessed 
for taxation, and the taxes thereon hâve been paid. The entire length of the 
Unes of telegraph leased or cohtrolled by your orator In Kentucky on Sep- 
tember 15th was 8,647 miles. The entire length of its Unes in other states 
and countries, including the Atlantic cables, was 189,576 miles. Your orator 
submits that a f air valuation of Its property In the state of Kentucky, which 
consists entirely of said telegraph Unes and appurtenances, cannot be ascer- 
talned, even approximately, by applying the proportion which such mileage 

in Kentucky ( miles) bears to its entire mileage throughout the world, 

ùpon the valuation of ail the shares of the company, whether such valuation 
be a stock exchange value or the actual value of such shares, because such 
valuation includes éléments of value not existing in the state of Kentucky, 
and not taxable by it, and because your orator's telegraph Unes are not of 
uniform value per mile. Thousands of roiles of its telegraph Unes lie in 
cables under the high seas, which cost from three thousand to four thousand 
dollars per mile. In the more densely-settled portions of the country, like 
Massachusetts, New York, Pennsylvania, and New Jersey, where, also, your 
orator's trunk Unes are very large, the cost per mile of pôles is mueh gi'eater 
than in the state of Kentucky, where the lines are light, and bullt through a 
sparsely-populated région. A considérable mileage of your orator's lines lie» 
In underground conduits, where the cost per mile greatly exceeds that in Ken- 
tucky. In the Far Wést 6Ï the United States the necessity of transporting 
pôles and wires from the East adds largely to the cost per mile of Une, and 
many thousands of miles of Une bave been built in advance of the railroada, 
and kt a great cost of transportation, by wagons, across the plains and moun- 
tains. The fédéral and (oreign franchises, eontracts, and patent rights held 
and enjoyed by your orator, none of which exist in the state of Kentucky;^ 
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or enter into the value o£ the property tLere sltuated, are of very great value, 
and your orator has large investments in bonds and stocks of other corpora- 
tions, prinelpally téléphone companies and local telegraph companles, none 
of which are situated in Kentucky, or taxable in said state; ail of said 
bonds and stocks being held in your orator's treasury, in the state of New 
ïork. Said bonds and stocks are of the value, in the aggregate, of $7,633,- 
230.12. ïour orator also has large investments in real estate in New York 
City and Chicago, and other states and towns In the United States and Canada, 
of the value of more than $5,013,326.64, none of which is sltuated in the 
state of Kentucky, or taxable by that state. Any apportionment to Ken- 
tucky of the capital stock of the Company on the mileage basls will, there- 
fore, necessarily include the value of such shares, bonds, real estate, fédéral 
and foreign franchises, contracts, and patent rights, ail of which are without 
the taxing jurisdiction of the state of Kentucky. Your orator's income is 
derived, not merely from the use of Personal and real estate in the conduct 
of its business, but it employs in said business the Personal services of thou- 
sands of persons skilled in the business of telegraphy, and your orator's net 
tneome, and therefore the market and actual value of its shares, dépend in 
a great measure upon the fidellty and sklll with which their duties are per- 
formed; and a tax based upon such market value, or upon the income of 
your orator, must therefore rest largely upon the services rendered and in- 
come derived outside of the state of Kentucky, and not subject to the taxing 
Jurisdiction of said state. Moreover, the market or exchange price of your 
orator's shares is spéculative and variable, depending upon flnaneial and other 
conditions not at ail connected with your orator, its business, or its prop- 
erty, and does not, therefore, afford any proper, reaeonable, or just criterion 
for estimating the value of your orator's property. Your orator's gross earn- 
ings throughout its entire System, for the year ending September 1.5th, 1893, 
were $24,095,625.83, and its income for the same period was .$6,464,583.83. Its 
gross recelpts in Kentucky, including its receipts from Interstate business as 
wel] as local business, were $351,183.90. Its gross receipts during the same 
period upon business done whoUy wlthln the state of Kentucky were $72,- 
410.75. Your orator is not able to state the total expense of said business 
so done in Kentucky, but it is estlmated by your orator at from $250,000 to 
$300,000. So that the proposed tax upon said alleged franchises would re- 
quire your orator to pay, in the state of Kentucky, more than 90 per cent, 
of its net income in the state from ail of its business, including Interstate 
commerce,— a rate of taxation which will be substantially destructive of your 
orator's business. The amount of business done per mile in many parts of 
the country greatly exceeds the amount per mile done in Kentucky, and the 
profit gained by your orator upon its business per mile in Kentucky is much 
less than its profits upon its business per mile in many other states and coun- 
trles, and is considerably less than its average profit per mile. 

"Said act (section 4091) provides as foUows: 'Ail taxes assessed against 
any corporation, company or association under this article, exeept banks and 
trust companies, shall be due and payable thirty days after notice of same 
has been given to said corporation, company or association failing to pay its 
taxes, after receivlng thirty days notice shall be deemed delinquent, and a 
penalty of ten per cent, on the amount of the tax shall attach, and thereafter 
such tax shall bear interest at the rate of ten per cent, per annum; any such 
corporation, company or association failing to pay its taxes, penalty and in- 
terest, after becoming delinquent, shall be guilty of a misdemeanor, and on 
conviction, shall be fined flfty dollars for each day the same remains unpaid, 
to be recovered by indictment, or civil action, of which the Franklin circuit 
court shall hâve jurisdiction.' The défendant clalms that your orator is 
delinquent, and that by virtue of the provisions of said act it is liable to the 
onerous penalties deelared by the act, and is threatening to proceed to eur 
force and coUect said tax and said penalties, and, unless restrained by the 
order of this court, the défendant will apportion and certify to the county 
clerks of more than sixty-eight counties of the state the proportionate amount 
of said assessment. In accordance with said act; and the county clerks will 
certify to each county, city, town, or taxing district in which your orator 
does business the portion thereof taxable in each of said cities, towns, or 
taxing districts in each of said counties for collection; and your orator wiU 
v.77F.no.l— 2 
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siiffer Irréparable injury, and wUl be subjected to a multipUclty of vexa*lous 
sults and prosecutlons, and to an illégal lien upon its property wKhin the 
State. To the end, therefore, that your orator may net be subjected to the 
multipllcity of suits which would othenvise be necessary, and that it may 
be spared Irréparable injury, and that Its property in the state may not be 
subjected to an illégal cloud and lien, youi orator prays for a writ of sub- 
pœna agalnst L. 0. Norman to appear and maie fuU and true answer to 
this blll (but not under oath, answer under oath being hereby waived), and 
that an înjunction pendente lite be granted commandlng him to refrain from 
certifylng said valuatlon or assessment, or any part thereof, to any county 
clerk of sald state, and to refrain from coUectiag or attemptlng to coUect 
any of said taxes alleged to be due to the state of Kentùcliy under sald 
assessment, until the final order and détermination of this court, and that 
upon such final hearlng a decree may be made perpetually enjoining said 
défendant from making said certification, and from collecting any of said 
taxes or penaltles, and for ail other proper relief to whlch your orator may be 
entitled." 

The Kentucky law applicable to the questions raised is this: 

Chapter 108, § 4019: "An annual tax of forty-two and one-half cents upon 
each one hundred dollais of value of ail property dlrected to be assessed for taxa- 
tion, as hereinafter provided, shall be pald by the owner, person or corpora- 
tion assessed." 

Section 4020: "Ail real and Personal estate witbin this state and ail Per- 
sonal estate of persons residing in this state, and of ail corporations organized 
under the laws of this state, whether the property be in or out of this state, 
including Intangible property, which shall be considered and estlmated in 
fixing the value of the corporate franchises as hereinafter provided, shall be 
subject to taxation unless the same be exempt from taxation by the consti- 
tution, and shall be assessed at its fair cash value, estlmated at the priée it 
would bring at a fair volimtary sale." 

Section 4077: "Every railway company or corporation, and every hicorpo- 
rated banË, trust company, guarantee or security company, gas company, 
water company, ferry company, bridge company, Street railway company, 
express company, electrlc light company, electric power company, telegraph 
company, press dispatch company, téléphone company, tumpike company, 
palace car company, dîning car company, sleeping car company, chair car 
company, and every other Ûie company, corporation or association, also every 
other corporation, company or association having or exereislng any spécial or 
exclusive privilège or franchise not allowed by law to natural persons, or per- 
forming any public service, shall, in addition to the other taxes imposed on 
it by law, annually pay a tax on its franchise to the state and a local tax 
thereon to the county, incorporated clty, town and taxlng district where ita 
franchise may be exercised. The auditor, treasurer and secretary of state 
are hereby eonstituted a board of valuatlon and assessment for fixing the 
value of said franchise • » • the place or places where such local taxes 
are to be paid • • * by corporations on their franchise, and how appor- 
tioned where more than one jurisdiction is entitled to a share of such tax, 
shall be determined by the board of valuatlon and assessment and for the 
discharge of such other duties as may be imposed upon them by this act. 
The auditor shall be chalrman of said board, and shall cpnvene the same from 
time to time, as the business of the board may require." 

Section 4078: "In order to détermine the value of the franchises mentioned 
in the next preceding section, the corporations, companies and associations 
mentioned in the next preceding section, except banks and trust companies, 
whose statements shall be filed as hereinafter required by section four thou- 
sand and ninety-two of this article, shall, annually between the 15th day of 
September and the Ist day of October, make and deUver to the auditor of 
public accounts of this state a statement, verified by its président, cashler, 
secretary, treasurer, manager, or other chlef officer or agent, in such form 
as the auditor may prescribe, showing the foUowing facts, namely: The name 
and principal place of business of the corporation, company or association; 
the kind of business engaged in; the amount of the capital stock, preferred 
and common; the number of shares of each; the amoûnt of stock paid up; 
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the par and real value thereof; the hlghest prlce at which such stock was 
sold at a bona flde sale within twelre months next before the 15th day of 
September of the year in whlch the statement is required to be made; the 
amount- of surplus funds and undivided profits, and the value of ail other as- 
sets; the total amount of indebtedness as principal; the amount of gross or 
net earnings or income, Includlng interest on investments, and incomes from 
ail other sources for twelve months next preceding the 15th day of Septem- 
ber of the year in whlch the statement Is required; the amount and kind of 
tangible property in the state; and where situated, assessed or liable to as- 
sessment in this state, and the fair cash value thereof, estimated at the priée 
it would bring at a fait voluntary sale, and such other facts as the auditor 
may require." 

Section 4079: "Where the Une or Unes of any such corporation, company or 
association extend beyond the limits of the state or county the statement shall 
in addition to the other facts hereinbefore required, show the length of the 
entire Unes operated, owned, leased or controUed in this state, and In each 
county, Ineorporated city, town or taxing district, and the entire Une operated, 
controlled, leased or owned elsewhere. If the corporation, company or asso- 
ciation be organized under the laws of any other state or govemment, or organ- 
ized or ineorporated in this state, but operating and conducting its business 
in other states as weU as in this state, the statement shall show the foUowing 
facts, in addition to the facts hereinbefore required: The gross and net income 
or earnings received in this state and out of this state, on business done in 
this state, and the entire gross receipts of the corporation, company or associa- 
tion in this state and elsewhere during the twelve months next before the 
15th day of September of the year in wbich the assessment is required to be 
made. In cases where any of the facts above required are Impossible to be 
answered correctly, or will not afford any valuable information in determining 
the value of the franchises to be taxed, the said board may excuse the officer 
from answering such questions; provided that said board from said state- 
ment, and from such other évidence as it may hâve. If such corporation, com- 
pany or association, be organized under the laws of this state shall fis the 
value of the capital stock of the corporation, company or association as pro- 
vided in the next succeeding section, and from the amount thus flxed shall 
deduet the assessed value of ail tangible property assessed In this state, or in 
the countles where situated. The remainder thus found shall be the value of 
the corporate franchise subjeet to taxation as aforesaid." 

Section 4080: "If the corporation, company or association be organized un- 
der the laws of any other state or govemment, except as provided in the next 
section, the board shall flx the value of the capital stock as hereinbefore pro- 
vided, and wiU détermine from the amount of the gross receipts of such cor- 
poration, company or association in this state and elsewhere, the proportion 
whieh the gross receipts tn this state, within twelve months next before the 
15th day of September of the year In which the assessment was made, bears 
to the entire gross receipts of the' company, the same proportion of the value 
of the entire capital stock, less the assessed value of the tangible property assessed 
or llable to assessment in this state, shall be the correct value of . the corpo- 
rate franchise of such corporation, company or association for taxation in this 
state." 

Section 4081: "If the corporation organized under the laws of this state 
or of some other state or govemment be a rallroad, telegraph, téléphone, ex- 
press, sleeping, dining, palace or chair car company, the Unes of which ex- 
tend beyond the limits of this state, the said board will flx the value of the 
capital stock, as hereinbefore provided, and that proportion of the value of 
the capital stock, which the length of the Unes operated, owned, leased or con- 
trolled in this state bears to the total length of the Unes owned, leased or con- 
trolled In this state and elsewhere shall be considered In flxing the value of 
the corporate franchise of such corporation llable for taxation in this state: 
and such corporate franchise shall be liable to taxation in each county, in- 
eorporated city, town or district through or into whlch such Unes pass or are 
operated In the same proportion that the length of the Une in such county, 
city, town, or district bears to the whole length of the Unes in the state, less 
the value of any tangible property assessed or liable to assessment in such 
county, city, town or taxing district." 
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Section 171 of the constitutton provides that taxes shall be levled and col- 
lected for public purposes only. They shall be uniform upon ail property sub- 
ject to taxation witMn the territorial limita of the authority levying the tax, 
and ail taxes shall be levied and coUected by gênerai laws." 

Section 174: "Ail property whether owned by natural persons or corpora- 
tions shall be taxed in proportion to its value unless exempted by this consti- 
tution, and ail corporate property shall pay the same rate of taxation paid 
by indlvidual property. Nothing in this constitution shall be construed to 
prevent the gênerai assembly from providing for taxation based upon incomes, 
llcenses or franchises." 

Section 181: "The gênerai assembly may, by gênerai laws only, provide 
for the payment of license fées on franchises, stock used for breeding purposes, 
the various trades, occupations and professions, or a spécial or excise tax; 
and may, by gênerai laws, delegate the power to counties, towns, cities, and 
other municipal corporations, to impose and collect license fées on stock used 
for breeding purposes, on franchises, trades, occupations and professions." 

Stone & Sudduth and Eamsey & Maxwell, for complainant. 
W. J. Hendricks, for défendant. 

BARE, District Judge. The demurrer to the bill raises: (1) The 
question of the jurisdiction of this court. (2) Whether or not the 
tax, as alleged in the bUl, is upon Interstate commerce, and within 
the inhibition of the fédéral constitution. (3) Is this tax, as pro- 
vided by the Kentucky législature, a violation of the constitution of 
Kentucky? 

The jurisdiction of the court is claimed because of the diverse citi- 
zenship of the parties, and because the tax is alleged to be in viola- 
tion of the fédéral constitution. The diverse citizenship is aptly 
alleged, and the amount of the tax in controversy which is sought 
to be enjoined, so far as it may hâve béeû for the beneflt of the state, 
is more than |2,000, exclusive of interest and costs, and that appears 
upon the face of the bill. The bill, in addition to seeking to enjoin 
the collection of the taxes levied for the beneflt of the state of Ken- 
tucky, seeks to enjoin the auditor, Norman, from certifying to the 
différent county clerks, 68 in number, their respective proportions of 
the taxes assessed by the board of valuation and assessment, and 
allèges that thèse local taxes, with the tax for the beneflt of the 
state of Kentucky, will amount to about |10,000. The aggregate 
ot thèse local taxes is thus shown to be over $2,000, exclusive of in- 
terest and costs. The case, we think, is not within the principle of 
Fishback v. Telegraph Co. (decided by the suprême court March 2, 
1896) 16 Sup. et. 506, and the préviens case of Walter v. Eailroad Co., 
147 U. S. 370, 13 Sup. (Jt. 348. In both of thèse cases it was sought 
to enjoin the collection of local taxes which had been assessed and 
levied by the respective counties and municipalities. Hence the 
local taxes had been distinctly separated, so that a separate action 
could bave been maintained against the counties and municipalities, 
if the taxes had been paid under protest. Hère it is sought to 
prevent the auditor from completing the appraisement and levy of 
taxés, which, if completed without légal authority, would be a 
wrongful act, and one probably subjecting him to an action by the 
party injured thereby. However this may be, the amount of tax in 
controversy between the plaintiff and the défendant, for the beneflt 
of the state of Kentucky, is over $2,000, exclusive of interest and 
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costs. The jurisdiction of the circuit court seems, therefore, to be 
clear, from the face of tHe bill. 

The bUI allèges, as ground for the équitable jurisdiction and the 
granting of an injunction, the complainant's liability to a multiplicity 
of suits if the assessment and levy is completed, and an irréparable in- 
jury which will be caused by the enforcement of the penalties of the 
law for the nonpayment of thèse illégal taxes. It is the uniform 
practice in this state to allow an injunction to restrain either the 
assessment or collection of illégal taxes, and the equity jurisdiction 
m such cases has been frequently sustained by the court of appeals. 
See Louisville & N. E. Go. v. Warren County Ct., 5 Bush, 245; Gates 
V. Barrett, 79 Ky. 295; Water Co. y. Clark, 94 Ky. 47, 21 S. W. 246. 
But, independently of this uniform practice in this state, which sus- 
tains the exercise of équitable jurisdiction of injunction in such 
cases, the allégations of this bill, as to the multiplicity of suits, and 
the irréparable injury which the assessment and collection of thèse 
taxes will cause the complainant, are, we think, suiScient to sustain 
the équitable jurisdiction upon gênerai principles. Telegraph Co. v. 
Poe, 61 Fed. 469; Sanford v. Poe, 16 C. C. A. 305, 69 Fed. 546. Thèse 
cases are distinctly in point, as there the équitable jurisdiction was 
sustained because of the multiplicity of suits which would foUow 
from the Completion of an assessment, and the levy of the local taxes, 
which local taxes, separated, would hâve been less than the |2,000 
limit. 

The complainant is not seeking relief because the valuation and 
assessments of the board are excessive, but that the entire valuation 
and assessment is illégal and void. It may be assumed as settled 
that the state of Kentucky has authority to levy and collect a tax 
on ail of the property of the complainant, tangible as well as intangi- 
ble, if within the taxing power of the state. This right, however, is 
subject to certain constitutional limitations. Hence, the state can- 
not tax foreign or interstate commerce as such, nor can it tax its 
agencies or instrumentalities in such a manner as to interfère with 
the régulation of this commerce, which belongs exclusively to con- 
gress. The state may tax property within the state, though it be 
employed in whole or in part in foreign or domestic commerce, as 
that use does not, of itself, exempt it from liability to taxation as is 
ail other property within the jurisdiction of the state. Delaware 
Eailroad Tax Cases, 18 Wall. 232; W. TJ. Tel. Co. v. Attorney Gen- 
eral of Massachusetts, 125 U. S. 530, 8 Sup. Ct. 961; Leioup v. Port 
of Mobile, 127 U. S. 640, 8 Sup. Ct. 1380; Pullman's Palace-Car Co., 
V. Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 876; Cable Co. v. Adams, 
155 U. S. 688, 15 Sup. Ct. 268, 360. The présent inquiry is, there- 
fore, as to the kind of tax which is sought to be imposed, and the 
location of the property sought to be taxed. 

There is much difflculty in construing the various provisions of the 
Kentucky Statutes heretofore quoted. It will be seen that the lan- 
guage of section 4077 is that certain corporations and companies 
"shall, in addition to the other taxes imposed by law, annually paj 
a tax on its franchise to the state and a local tax thereon to the 
county, incorporated city, town, and taxing district where its fran- 
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chise may be exercised." A "franchise," in its légal sensé, is defined 
by Chief Justice Taney, in Bank v, Earle, 13 Pet. 595, thus: 

"Franchises are spécial privilèges conferred by govemment upon individuals, 
and do not bejçng to the cltlzens of the country generally, of common right. It 
is essentlal tp the character of a franchise that it shoutd be a grant from the 
soverelgn authorliy, and In thls country no franchise can be held which is not 
derived from a law of the state." 

If this were the only meaning of the word "franchise" in this sec- 
tion, many other provisions of the law would be meaningless. Thus, 
other provisions of this lav^^ distinctly apply, not only to corpora- 
tions, but to companies and associations who hâve no corporate ex- 
istence, and who hâve no franchise. They apply to domestic com- 
panies and associations, as well as to foreign companies and asso- 
ciations. And so the capital stock, the value of which is to be ascer- 
tained by this board of valuation and assessment, applies, by the 
express provisions of the other sections, to associations and compa- 
nies, as well as to corporations. As we construe the law, the légis- 
lature intended that the corporutions, companies, and associations 
named in the various sections should be treated as an entirety, and 
taxed as such; and in using the words "capital stock" it intended to 
include ail of the property of thèse corporations, companies, and as- 
sociations, and to hâve ail of the property valued as an entirety. 

The information which is required of the corporations, companies, 
and associations, both foreign and domestic, by sections 4078 and 
4079, is for the purpose of enabling the board of valuation and assess- 
ment to value and assess the capital stock of the corporations, com- 
panies, and associations. The capital stock to be valued by the 
board includes the entire property, tangible and intangible, wher- 
ever situated, and from this value is to be taken ail of its tangible 
property, wherever situated, assessed for taxation in this state or 
elsewhere. The value of this tangible property is to be taken from 
the valuation of the entire capital stock, and what remains is the 
value of the property which is to be taxed under the provisions of 
this act. Section 4079. Thus, the tax mentioned in section 4077 
is not an additional tax upon the same property, but a tax upon the 
intangible property of the corporation, company, or association, that 
has not been taxed as tangible property. And it is provided in an- 
other section that, if the corporation, either foreign or domestic, "be 
a rallroad, telegraph, téléphone, express, sleeping, dining, palace, or 
chair car company, the Unes of which extend beyond the limits of 
this state, that the proportion of the value of the capital stock which 
the length of the lines operated, leased, owned or controlled, in 
this state bears to the total length of the lines owned, leased, or con- 
trolled in this state and elsewhere shall be considered in flxing the 
value of the corporate franchise of such corporation liable for taxa- 
tion in this state." The same rule is applied to local taxation author- 
ized by counties, cities, etc., and, in addition, ail tangible property 
locally taxed is to be deducted. Section 4081. Thus, the taxation 
of thèse corporations', companies', and associations' intangible prop- 
erty is taxed upon the basis of the mileage of the lines inside and 
outside the state. This taxation assumes that there is used in the 
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common business of the companies, corporations, and associations 
iuside the state an average proportion of its intangible property. 

Notwithstanding the use of the words "franchise" and "corporate 
franchise" in the several sections of this statute, we are of the opinion 
that the property to be taxed under its provisions as intangible prop- 
erty is not conâned to franchises or corporate franchises, but it is in- 
tended to include ail intangible property, by the mode indicated, 
whether or not such property be legally "franchises" or "corporate 
franchises." It is not a tax upon an occupation or franchise granted 
by other states or by the Uuited States, but a tax upon the property 
owned and enjoyed by thèse several associations, companies, and cor- 
porations, which is claimed to be within the taxing power of the 
state. The power of taxation by a state over telegraph companies 
is clearly stated by Ohief Justice FuUer in a récent case. He says: 

"It is settled that where, by way of duties laid on the transportation of the 
subjects of interstate commerce, or on the receipts derived therefrom, or on the 
occupation or business of carrj'ing it on, a tax is levied by a state on interstate 
commerce, such taxation amounts to a régulation of such commerce, and cannot 
be sustained. But the property in a state belonging to a corporation, whether 
foreign or domestlc, engagea in foreign or interstate commerce, may be taxed, or 
a tax may be imposed on the corporation on account of its property -within a 
state, and. may take the form of a tax for the privilège of exercising its franchises 
within the state, if the ascertainment of the amount Is made dépendent in fact 
on the value of its property situated within the state (the exaction, therefore, not 
being susceptible of exceeding the sum which mlght be levlable dlrectly there- 
on), and if payment be not made a condition précèdent to the right to carry on 
the business, but its enforcement left to the ordinary means devlsed for the 
collecrion of taxes. The corporation is thus made to bear its proper proportion 
of the burdens of the govemment under whose protection it conducts its opéra- 
tions, while interstate commerce is not in itself subjected to restraint or impedi- 
ment." 

And, again, he says: 

"Doubtless, no state could add to the taxation of property, according to the 
raie of ordinary property taxation, the burden of a Ucense or other tax on the 
privilège of using, constructing, or operating an instrumentallty of interstate or 
international commerce, or for the carrying on of such commerce; but the value 
of property results from the use to which it is put, and varies with the profitable- 
nesa of that use, and by whatever name the exaction may be called, if it amounts 
to no more thaii the ordinary tax upon property, or a just équivalent therefor, 
ascertained by référence thereto, it is not open to attack as inconsistent with the 
constitution. Eailway C!o. v. Backus, 154 U. S. 439-445, 14 Sup. Ot. 1122, 1124." 
Cable Co. v. Adams, 155 U. S. 685-697, 15 Sup. Ct 269, 270. 

See, also, Pullman's Palace-Car Co. v. Pennsylvania, 141 D. S. 18, 
11 Sup. Ct. 876. ■ 

In that case (Cable Co. v. Adams) the court sustained a tax upon 
the telegraph company which was distinctly a tax for the privi- 
lège of doing business in the state, upon the ground that it was no 
more than the property itself ordinarily would be burdened by 
an ad valorem tax; and in discussing the character of the tax as 
being a privilège tax, the court say : 

"In niarking the distinction tietween the power over commerce and municipal 
power, literal adhérence to particular nomenclatin* should not be allowed to con- 
trol constnietion in arriving at thé true intention and effect of stai:e législation." 
Page 700, 155 U. S., and page 271, 15 Sup. Ct. 
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The case of W. U. Tel. Ooi v. Attorney General of Massachusetts, 
125 U. S. 530, 8 Sup. Ct. 961, is, we think, distinctly in point, not 
only in regard to disregarding the nomenclature of the state stat- 
ute, but also as to the constitutionality of a tax like the one now 
being considered. In that case the state of Massachusetts enacted 
a tax law which is substantially in terms that of the Kentucky 
statute as to ascertaining the cash value of the capital stock of the 
corporations and associations either organized under its laws or 
foreign corporations doing business in the state, except that, in 
the as'sessment and tax complained of there, no déduction was 
made .for real estate situated outside of the state of Massachusetts, 
and which was vaJued at over |3,000,000, and presumably taxed 
elsewhere, when the facts showed that there was no real estate of 
the Company within the territorial limits of that state. That law 
required that a tax should be paid upon its "corporate franchise" 
at a valuation equal to the aggregate value of the shares of its 
capital stock, as determined in the mode prescribed therein, and 
this was made applicable to corporations or associations chartered 
or organized elsewhere than in the state. Justice Miller, in the 
course of the opinion (page 547, 125 U. S., and page 963, 8 Sup. Ct.) 
said : 

"ïhe argument is veiy much pressed that It Is a tax upon the franchise of the 
Company, whicii franchise, being derlved from the United States by vlrtue of 
the statute above recited, cannot be taxed by a state; and counsel for appellant 
occasionally spealcs of a tax authorized by the law of Massachusetts, upon thla 
as weri as other corporations doing business within its territory, wliether organ- 
ized under its laws or not, as a tax upon their franchises. But, by whatevet 
name it may be called, as described in the laws of Massachusetts, it is essen- 
tially an excise upon the capital of the corporation. The laws of that common- 
wealth attempt to ascertain the just amount which any corporation ensaged in 
business within its limits shall pay as a contribution for the support of the gov- 
ernment, upon the amoimt and value of the capital so engaged by it therein." 

This case has been frequently cited, and has beén approved in 
the cases of Massachusetts v. W. U. Tel. Co., 141 U. S. 41, 11 Sup. 
Ct. 890, and Cable Co. v. Adams, 155 U. S. 699, 15 Sup. Ct. 270. 
In the case of Massachusetts v. W. U. Tel. Co., 141 U. S. 45, 11 
Sup. Ct. 891, Justice Cray again says, in speaking of this Mass- 
achusetts tax, that: 

"By whatever name the tax may be called, as described in the laws of Mass- 
achusetts, it is essentially an excise upon the capital of the corporation, and thèse 
laws attempt to ascertain the just amount which any corporation engaged in busi- 
ness within its limits shall pay, as a contribution for the ûupport of its govem- 
ment, upon the amount and value of the capital so empioyed by it therein." 

This mode of ascertaining and assessing the value of the prop- 
erty has been sustained by the suprême court in the case of Eail- 
way Co. V. Backus, 154 U. S. 439, 14 Sup. Ct. 1122; and also the 
circuit court of appeals, in Sanford v. Poe, hâve held a law of Ohio, 
not unlike this one, as not within the inhibitions of the fédéral 
constitution. See 16 C. C. A. 305, 69 Fed. 547. 

This bill States with some détail the complainant's diiïerent kinds 
of property in this state on the 15th of September, 1893, and its 
value as claimed by it, and the valuation and assessment of its 
property on that day as made by the board of valuation and as- 
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eessment, and insista that there is property included tlierein which 
is not legally taxable in this state; but it nowhere allèges that 
the val nation and assessment by this board is not in compliance 
with the provisions of the Kentucky statute, nor does it seek to 
hâve the board's valuation and assessment corrected, either as to 
the kînd of property included in the assessment or the valuation 
placed upon it. On the contrary, it is alleged that the coniplain- 
ant refused to recognize this board, or its valuations or assess- 
ments, as valid or légal in any respect whatever. As the statute 
does not indicate or describe the property which is to make up the 
capital stock required to be valued and assessed, we can only con- 
sider, now, whether the statutory mode prescribed is a violation of 
the fédéral constitution. 

The allégation that the complainant has given in, and that the 
state has assessed, ail of its property, including telegraph Unes, 
moneys, and crédits, within the state of Kentucky, and that this 
tax has been fully paid, when taken with the other allégations of 
the bill, does not show that ail the intangible property which is 
provided for in the Kentucky statute has been legally assessed and 
the tax paid thereon. If, in fact, the board has, in making up the 
value, estimated patent rights, — that is, the monopoly granted by 
the United States, — or any other property which should not hâve 
been valued in making up this assessment, the bill is not drawn 
with a view to raise such a question. Under the Kentucky stat- 
ute the intangible property of this corporation cannot be assessed, 
except by this board of valuation and assessment, and hence we 
cannot assume, from any allégation of the bill, that the property 
which was assessed by this board has ever been legally returned 
for taxation, or the taxes paid thereon. We conclude that the 
mode prescribed by this statute for valuation and assessment is 
not within the commerce clause of the fédéral constitution, nor do 
we see that it violâtes the provisions of the fourteenth amendment 
of the fédéral constitution. Bell's Gap E. Co. v. Pennsylvania, 
134 U. S. 233, 10 Sup. Ct. 533. 

The next inquiry is whether or not thèse provisions of the Ken- 
tucky statute are in violation of the Kentucky constitution. Oon- 
Bidering the tax which is assessed under the valuation and appraise- 
ment of the boai-d as a property tax, the only inquiry, under the 
Kentucky constitution, is whether or not it is a uniform tax with 
other property taxed in the state. 

Section 4020 requires: 

"AU real and personal property within the state, and ail personal property of 
persons residing in the state, and of ail corporations oiganized under the îaws 
of this state, whether the property be in or ont of the stîite, ineluding intangible 
property, shall be considered and estimated in fixing tbe value of the eorporate 
franchises as hereinafter provided, and shall be subject to taxation, unless ex- 
empted by the constitution, and shall be assessed at its fair cash value esti- 
mated at the priée it would bring at a voluntary sale." 

Section 4077, in describing the persons who are liable to this 
tax for intangible propertj^, includes ail corporations. There is, 
therefore, perfect uniformity as to ail corporations and the rate 
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of tax levied thereon. The provisions of section 174 of tlie con- 
stitution, which require that "ail property whetlier owned by nat- 
ural persons or corporations siiall be taxed in proportion to its 
value, unless exempted by tlie constitution; and ail corporate 
property shall pay tbe same rate of taxation paid by individual 
property," — do not preclude intangible property whicb is owned by 
a corporation from being taxed. 

If individuals own intangible property which is taxable, it 
sbould be taxed like corporate property owned by corporations, un- 
der the constitution. Indeed, individuals are so taxed, in this stat- 
ute, wben they are associated together in companies. But if there 
is a kind of intangible property owned by corporations, which 
from its very nature cannot be owned by individuals, then there is 
no reason why the etate should not tax that intangible property. 
It is not an objection to taxing property of a corporation, domestic 
or foreign, that no individual taxpayer has similar property. There 
is no allégation in this bill, and nothing in this record, which 
présents the question of making a discrimination between individ- 
uals owning intangible property or the corporations or associa- 
tions mentioned in section 4077 owning such property. The court 
regrets extremely that thèse provisions of the constitution and of 
the revenue law bave not been construed by the Kentucky court 
of appeals. There are three cases in which the matter of taxa- 
tion under the présent constitution has been discussed by the court 
of appeals. Although the question now being considered has never 
been decided, I understand, both from the case of Levi v. City of 
Louisville (Ky.) 30 S. W. 973, and Henderson Bridge Co. v. Corn. 
(Ky.) 31 S. W. 486, that the court construed the provisions of thèse 
statutes, which require the valuation and assessment of the capi- 
tal stock to include ail of the tangible and intangible property of 
the corporation, company, or association, as herein indicated. 
Those cases, with the case of Association v. Norman (Ky.) 32 S. W. 
952, lay more stress upon the term "franchise" than I hâve done 
in this opinion. I, however, construe the opinions in those cases 
to mean that "intangible property," in the revenue law, not only 
includes the value of franchises, but also any other property rights 
which the companies or tbe associations may own, and which are 
taxable. 

We are of the opinion that the présent bill does not présent the 
question of what particular property may or may not be taxable 
in the state of Kentucky, and which might be included by the 
board of valuation and assessment in making up the total of its 
capital stock under the provisions of the revenue law of the state 
of Kentucky; but I simply décide that the law as it stands on the 
statute books does not violate either the fédéral or the state con- 
stitution. The demurrers in this case (No. 250), and in cases Nos. 
249, 251, and 194, should be sustained, and it is so ordered. 

Opinion on Demurrer to the Bill as Amended. 

BAER, District Judge. The bill as amended does not change the 
questions decided on the original bill. But, as the amendment al- 
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leges tliat there is a large amount of moneyed capital in the state, 
einplojed in mining, manufacturing, commercial, and other in- 
dustrial pursuits, by corporations whose intangible property, at 
least in part, is not taxed under the Kentucky statutes, it is proper 
that we should indicate our construction of those statutes. The 
language of section 4077 is: 

'•Eveiy railway company or corporation, and eveiy incorporated bank, trust 
Company, guarantee or security company, gas company, water company, ferry 
Company, bridge company, street railway company, express company, electric 
light company, electric power company, telegraph company, press dispatch com- 
pany, téléphone company, tumpike company, palace car company, dhiing car com- 
pany, sleeping car company, chair car company, and also every other like com- 
pany, corporation or association, also every other corporation, company or as- 
sociation having or exercising any spécial or exclusive privilège or franchise not 
allowed by law to natural persons, or performing any public service, shall, in 
addition to the other taxes imposed on it by law, annually pay a tax on its fran- 
chise to the state and a local tax thereon to the county, Incorporated clty, town 
and taxing district where its franchise may be exercised." 

We think the words in this section, "also every other corpora- 
tion, company or association having or exercising any spécial or 
exclusive privilège or franchise not allowed by law to natural per- 
sons, or performing any public service," must include ail corpo- 
rations, and cannot be confined to those corporations which are 
of like character to those speciflcally named. If this be not so, the 
words, "also every other corporation, company or association," in 
this section, are meaningless, as the preceding words "every other 
like company, corporation or association," had theretofore been ex- 
pressly included. If this construction be the correct one, then 
there is no discrimination between moneyed capital employed by 
corporations in mining, manufacturing, commercial, and other in- 
dustrial pursuits, and that employed in railroads, telegraph com- 
panies, express companies, and other like companies, but the in- 
tangible property of ail corporations is taxed, and taxed at the 
same rate. It is true that the provisions of sections 4077 and 4078 
do not apply to ail individual taxpayers, but a référence to sec- 
tion 4020 of the Kentucky Statutes, and the schedule which must 
be returned by each taxpayer, provided by section 4058, indicate, 
we think, that there is no intention on the part of the state to ex- 
empt individual taxpayers from a tax upon ail of their intangible 
property, whatever that may be. In the description of property 
tax in the schedule, the flrst 11 articles required to be returned by 
taxpayers generally are of intangible property, and under the head 
of "Miscellany" the value of ail property not mentioned specially 
is required to be returned. It is true that the mode of the assess- 
ment of intangible property of corporations, companies, and asso- 
ciations mentioned in section 4077, and that of individual tax- 
payers, is dilïerent, under the statutes, and it is perhaps true that 
the intangible property of thèse corporations and associations may 
be in some respects différent from intangible property which be- 
longs to individual taxpayers, and which is taxed; but I see noth- 
ing in the statutes which exempts any intangible property, owned 
by any corporation or any individual taxpayer, which is taxed 
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when Gwned by any other corporation or individual. Although, as 
indicated in the original opinion, we do not think that a tax levied 
upon intangible property is strictly a franchise tax, though called 
so in the statute, but a property tax, yet it is quite clear that the 
value of the franchise is intended to be estimated as intangible 
property. The 172d section of the constitution déclares: 

"AU property not exempt from taxation by this constitution sliall be assessed 
for taxation at its falr cash value estimated at the price it would bring at a 
l'air and voluntary sale." 

Thus, a fair cash value, and the rule for estimating such val- 
uation, is âxed by the constitution itself. But this constitutional 
rule of valuation of property for an ad valorem tax does not pre- 
vent the législature from prescribing the mode or method of as- 
certainîng the différent kinds or quantities of taxable property 
belonging to thé several taxpayers, whether they be natural or 
artificial persons. Nor does it prescribe how or by whom the assess- 
ment for taxation shall be made, except as to the valuation. Ail 
else as to the mode of assessment, we think, is left within the dis- 
crétion of the lawmaking povi^er. Thus, an assessment may be 
made by one assessor, or by a board of assessment and valuation, 
and may be made in any manner that is just and équitable. 

Neither does this section, nor any other provision of the consti- 
tution, confine the levy of an ad valorem tax to tangible property ; 
but, as decided by the Kentucky court of appeals in Levi v. City 
of Louisville, 30, S. W. 973, it does require the levy of an ad valorem 
tax upon Personal property as well as real estate, and this case dé- 
cides that a license tax, which is not a property tax, cannot be sub- 
stituted for an ad valorem tax upon personal property engaged in 
certain commercial pursuits in the city of Louisville. It does not 
décide that section 171 of the constitution, which déclares that tax- 
ation shall be uniform upon ail property subject to taxation with- 
in the territorial limits of the authority levying the tax, applies to 
taxation based upon income, license, or franchise. If there is any 
intimation upon the subject in this case, it is that taxation which 
is based upon income, license, or franchise may be classifled by 
the législature, and, as to licenses, they may be levied upon some 
employments and occupations, and not upon others. If, however, 
we are correct in our construction of the Kentucky statutes, there 
is no ground for contending that there is a want of uniformity in 
the levy of the taxes against the défendant, even though section 
171, requiring uniformity of taxation upon ail property subject to 
taxation, applies to taxation based upon income, license, or fran- 
chise, and is given its broadest possible construction. If we are 
correct in our view, it is not necessary for us to consider whether 
the Kentucky constitution (sections 171-174) requires a taxation 
upon ail property, tangible or intangible, within the territorial 
limits of the authority levying the tax, and at a uniform rate, or 
only requires a uniform rate of taxation upon a class of property 
made subject by law to taxation within the taxable limits; nor 
is it necessary to consider whether, if the rule of uuiversality and 
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uniformity applies to an ad valorem tax, it also applies to taxes 
based upon income, license, and franchise. The démarrer to the 
bill as amended should therefore be sustained, and it is so ordered. 



FOX SOLID PRESSED STEEL CO. v. SCHOEN et aL 
(Circuit Court, W. D. Pennsylvania. December 8, 189C.) 

1. Interprétation of Contracts— Manufacture op Car Trucks. 

Plaintiff and défendants were making center plates for car tnicliS un- 
der différent patents, and plaintifl; be.sides was making a new kind of 
truck trame known as the "Pre.ssed Métal Frame." Plaintiff, by con- 
tract, gave défendants an exclusive lieense to make center plates unJer 
plaintlfCs patents, reserving only the right to make them for use with its 
own pressed métal truck frames. The contract turther provided that de- 
fendants should not make truck frames, "or any part of such frames, 
wlien made of pressed métal." At the time of the contract défendants were 
making pressed métal parts of "diamond truck frames," and continued ta 
do so for several years without objection from plaintilt. Held that, in viev? 
of the situation of the parties, and their praetical construction of the con- 
tract, the latter clause was intended merely to prevent défendants from 
making pressed métal truck frames, or any parts thereof, and did not pre- 
vent them from making pressed métal parts of other klnds of truck frames. 

2. Same. 

A truck bolster is not a part of a "truck frame," within the meaning of 
a contract, whereby a party agrées not to manufacture truck frames, or 
parts thereof, when made of pressed métal. 

8. Contracts in Rbstraint of Trade. 

A contract between manufacturers, whereby, without any sale of the 
business of one to the other, one party is prohibited from manufacturing 
of pressed métal any parts of a diamond car truck frame, is void as an 
unreasonable restraint of trade. 

This was a suit in equity by the Fox Solid Pressed Steel Company 
against Charles T. Schoen and the Schoen Manufacturing Company, 
arising out of a contract between the parties. 

Cowen, Dickerson & Brown, for complainant. 
Strawbridge & Taylor, for défendants. 

ACHESON, Circuit Judge. On and prior to October 10, 1891, the 
date of the written contract between the plaintiff, as party of the 
first part, and the défendants, as parties of the second part, both 
parties were engaged in the manufacture of center plates for car 
trucks under patents owned by them respectively; the plaintifl at 
Chicago, m., and the défendants at Pittsburgh, Pa. By the terms of 
the contract the plaintiff granted to the défendants the exclusive 
right to make center plates under the plaintiff's patents, and the de- 
fendants agreed to pay to the plaintiff 7| per centum of the gross 
selling price of ail center plates sold by them; and it was stipulated 
that the plaintiff should hâve the right to make center plates "for ap- 
plication to pressed métal truck frames manufactured by it" upon 
the payment of a named royalty but should not otherwise engage 
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in the manufacture of center plates. The contract contains this 
provision: 

"It ia further agreed that the parties of the second part will not engage, during 
the life of thls agreement, in the manufacture of truck frames for moving vehicles, 
or any part of such frames, when made of pressed métal." 

The présent controversy grows eut of a différence between the 
parties as to the meaning of this clause. The plaintiff contends 
that the clause prohibits the défendants not only from making 
pressed métal truck frames and parts of such frames, but also from 
making out of pressed métal any part of a truck frame, of whatsoever 
kind the truck frame may be. The défendants maintain that the 
prohibition is against the ûiaking of pressed métal truck frames and 
parts of a pressed métal truck frame. If the literal reading of the 
clause were determining, the plaintiff's construction might be en- 
titled to préférence. But in the interprétation of a particular clause 
of a contract the court is required to examine the entire instrument, 
and may also consider the relations of the parties, their connection 
with the subject-matter of the contract, and the circumstances under 
wbich it was made. Chicago, R I. & P. Ey. Co. v. Denver & E. Gr. 
E. Co., 143 U. S. 596, 12 Sup. Ct. 479. Moreover, the practical inter- 
prétation by the parties of an ambiguous clause of a contract is en- 
titled to great, if not controlling, influence (ToplifiE v. Topliflf, 122 
U. S. 121, 7 Sup. Ct. 1057); and such practical construction, though 
at variance with the literal meaning of the clause, will prevail (Dis- 
trict of Columbia v. Gallaher, 124 U. S. 505, 8 Sup. Ct. 585). Let us 
apply thèse principles hère, and see with what resuit. From an ex- 
amination of the whole paper of October 10, 1891, it is very clear that 
its main purpose was to regulate the manufacture of center plates as 
between the parties. The clause in question is secondary and inci- 
dental. Its introduction at ail into the paper would be inexplicable 
were it not that the plaintiff was engaged in the manufacture of 
pressed métal truck frames, as the contract itself discloses. That 
style of truck frame was peculiar, and was of comparatively récent 
origin, and of limited use. The truck in ordinary use was and is the 
diamond truck, 85 or 90 per centum of ail railroad freight cars in the 
United States being provided therewith. The diamond truck frame 
and the pressed métal truck frame are entirely différent construc- 
tions. The plaintiff was not engaged in the manufacture of diamond 
truck frames. Its business was the manufacture of pressed métal 
truck frames, The plaintiiï was thus interested to avoid rivalry in 
that particular branch of business, — the manufacture of pressed 
métal truck frames and parts of such frames. The" parties entered 
into the contract with the Fox pressed steel truck frame before 
them, and with référence to the plaintiff's manufacture thereof. To 
the extent, then, that the restrictive clause secured the plaintiff free- 
dom from compétition in the manufacture of pressed métal truck 
frames, and parts thereof, it may be regarded as having a basis in 
reason. But to carry the provision further would be unnecessary 
for the fair protection of the plaintiff and unreasonable. Again, at 
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the date of the contract the défendants were engaged in the manu- 
facture of pressed métal parts of diamond truck frames, and there- 
after the défendants continued such manufacture with the knowl- 
edge of the plaintiff's principal officiais, and without objection. This 
course of manufacture by the défendants was acquiesced in by the 
plaintiff until about the time of the flling of this bill, on April 18, 
1895. It is significant that the bill states that until Pebruary, 
1895, the défendants had complied with the terms of the contract. 
The occasion for the filing of the bill was that in February, 1895, the 
défendants began making and selling a pressed steel truck bolster. 
Whether the truck bolster is any part of a truck frame is a contested 
point. Now, without discussing the évidence, it is enough for me 
to say that, influenced by the weight of the testimony of the prac- 
tical experts, and from my inspection of the models, my conclusion is 
that the bolster is no part of a truck frame. Moreover, no truck 
bolster is used with a pressed métal truck frame. I am, then, quite 
unable to see how the plaintiff can justly claim that the manufacture 
of the bolster is within the prohibitory clause of this contract. 

Upon the question of the proper construction of this clause, my 
opinion, under ail the circumstances of the case, accords with the 
view upon which the défendants insist. But finally, if, as the plain- 
tiff contends, this clause really interdicts the défendants' manufac- 
ture out of pressed métal of any part of a diamond truck frame, then 
the clause, in my judgment, is in unreasonable restraint of trade, and 
not enforceable. Navigation Co. y. Winsor, 20 Wall. 64; Gribbs v. 
Gas Co., 130 U. S, 396, 409, 9 Sup. Ct 553, 557. The public inter- 
est is much promoted by the use of pressed métal parts in the repair 
or improvement of diamond truck frames. Now, the plaintifiPs busi- 
ness is the manufacture of pressed métal truck frames, and the évi- 
dence shows that its manufacturing capacity is fully taxed to meet 
the demand for that class of truck frames. This prohibitory clause, 
it will be observed, is without limit as respects place. To enforce 
it by the injunction hère sought would be to deprive the public of 
the défendants' needed industry, and^ this, too, without reasonable 
benefit to the plaintiff. The covenants in restraint of trade hither- 
to sustained hâve been those connected with the sale or purchase of a 
business and its good will, or some analogous subject-matter, where 
the restraint was no more extensive than was reasonably necessary 
for the protection of the covenantee. Nester v. Brewing Co., 161 Pa. 
St. 473, 481, 29 Atl. 102, 104. Hère, however, there was no sale or 
purchase of any business relating to the manufacture of truck frames, 
and no circumstances existed to justify so sweeping a restriction as 
the plaintiff claims. Let a decree be drawn dismissing the bill, with 
costs. 
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MISSOURI, K. & T. TRUST CO. v. KRTJMSEIG et aL' 

(Circuit Court of Appeals, Eighth Circuit. November 5, 189aj! 

No. 750. 

L Ubury— Irstai.i,mbnt Paymbnts— Insurance. 

One K., having applled to the M. Co. for a loan of $2,000, entered Into a con- 
tract wlth it, secured by a mortgage, and providing that he sbould give to the 
M. Co. 10 promissory notes, for $360 each, payable in monthly installments of 
$30, and that, in case of K.'s deatb before ail such payments were made, the 
unpaid portion of the debt should be released if ail payments up to K.'s death 
should hâve been promptly met K. aiso agreed to pasa a médical examinatlon, 
and pay the fee therefor. At the same time, the M. Co,, pursuant to a gênerai 
contract between it and the P. Ins. Co., applicable to like cases, obtained from 
the Insurance company a policy on K.'s life, which fuUy Indemnifled it from 
any possibility of loss in case of K.'s death before the full payment of his 
notes. The amount agreed to be pald by K. was largely in excess of the prin- 
cipal of the loan, with the highest Interest allowed by law, and the cost of the 
Insurance pald for by the M. Co. Beld, that the contract was a cover for usury, 
and vold under the statute of Minnesota (Gen. St. 1888, c. 23, §§ 1-4). 71 FedL 
S50, affirmed. 

H, UsoRious Contract— Equitable Relief— Tbnder. 

Under the statutes of Minnesota relatlng to usury, as Construed by the courts 
of the State, whose construction is blnding upon the fédéral courts, a borrower, 
seeking relief In equity from a usurious contract, is not requlred to pay or 
tender the amount of the loan, with légal interest, as a condition of obtaining 
such relief. 71 Fed. 350, affirmed. Sanborn, Circuit Judge, dlssentlng. 

8, FEDERAL Courts— Equity Practice— State Statutes. 

Though the practice of the fédéral courts In equity is regulated by them- 
selves' and by the rules of the suprême court, and cannot be varied by state 
laws, the substantive rules of equity law admlnlstered by the fédéral courts 
can be abrogated or changed by state statutes. Accordingly, hdd, that the 
statute of Minnesota abrogating the equity rule that a borrower, seeking relief 
from a usurious, contract, must tender the amount of the loan, with légal inter- 
est, as condition of relief, is blnding on the fédéral courts in that state. San- 
born, Circuit Judge, dissenting. 

4. Life Insurance— Usurious Oonteact. 

The contract above described is a contract of life Insurance, and the fallure 
of the Company maklng it to comply with the insurance laws of the state ren- 
ders it void at the élection of the Insured, and a court of equity wlll not re- 
quire the insured to awalt a suit agalnst him on the illégal contract to whlch 
he has an absolute défense, but wlll relieve him by ordering the contract ex- 
ecuted in violation of the statute to be surrendered and canceled. The parties 
iD the caae are not in pari delicto, 

Appeai from the Circuit Court of the United States for the District 
of Minnesota. 

Thia was a blll filed In the district court of St. Louis county, Minn., by 
Théodore M. Krumseig and Louise Krumseig, the appellees, agalnst the 
Missouri, Kansas & Texas Trust Company, a corporation organized under 
the laws of Missouri, the appellant, to caneel a mortgage executed by the 
appellees to the appellant on real estate in the city of Duluth, upon the 
ground that the same was void for usury, and upon the further ground that 
it was a contract for life insurance, and void because the appellant was a 
foreign corporation, and had not complied with the laws of Minnesota to en- 
title it to do business in that state. On the application of the appellant, the 
cause was removed from the state court into the circuit court of the United 
States for the district of Minnesota on the ground of the diverse citizenship of 
the parties. On the 29th of July, 1800, Théodore M. Krumseig, one of the 

1 Rehearing denied December 14, 1896. 
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appellees, made application to the appellant to borrow $2,000. The applica- 
tion was made according to a form preseribed by the appellant, and reads 
as foUows: "I hereby make application to the Missouri, Kansas and Texas 
Trust C!o., of Kansas Olty, Mo., for a loan of $2,000.00 upon lot No. seven (7), 
block No. sixty-two (ffî), of Portland Division addition, city of Duluth, county 
of St. Louis, State of Minnesota, whieh property I now own in fee, and the 
abstract to whlch accompanies this application." Hère follow some state- 
ments relating to the domestic and business afCalrs of Krumselg, and a de- 
scription of the property to be mortgaged. The application then continues; 

"In considération of the above premises, I agrée to exécute and dellver to 
the said oompany 10 promlssory notes, each of the sum of $360, payable In 
monthly installments of $30.00, commencing at date of slgnlng contract. The 
sald notes cover principal sum loaned, interest, and cost of guaranty to can- 
cel debt in case of death, and shall be secured by good and sufflc-lent deed 
of trust or mortgage executed by myself and wlfe on said ground and Im- 
provements. The contract hereafter to be entered Into, if my application 
«hould be aecepted and contract entered into in -writlng between myself and 
sald company, shall provide that the mortgage or deed of trust given to se- 
cure the above notes shall contain a clause guarantylng, in case of my death 
before payment of any unpald installments, a release of unpaid portion of 
debt, if I shall hâve promptly pald previous Installments and kept other con- 
ditions. As part of foregoing condition, I agrée, before acceptance of this 
nnplieation and the exécution of said contract, to pass sueh médical examina- 
Hon as may be requlred by said company, and to pay said company the 
usual tee of $3.00 therefor, and to pay ail fées for recordlng deed of trust or 
mortgage. This application and proposai to stand open for acceptance for 
ten days from date hereof. 

"[Signed] Théodore M. Krumselg. 

"Date July 29th, 1890." 

Krumseig submitted to a médical examination such as Is requlred of appll- 
tiants for llfe Insurance, and executed the promlssory notes and mortgage pro- 
vlded for in the application, the latter of which contains the following pro- 
vision: "And it is further understood by and between the said parties of 
the first part, their executors, administrators, or asslgns, and the said party 
of the second part, the Missouri, Kansas & Texas Trust Company, that in case 
said Théodore M. Krumseig, one of the parties of the first part, should die 
after the exécution and delivery of the said notes and this mortgage, and 
within ten years thereafter, each and every of the sald notes remaining un- 
pald at the said date shall be surrendered to the executors or administrators 
of the sald Théodore M. Krumseig, one of the parties of the first part, and 
this mortgage shall be canceled and satisfled: provlded, however, that said 
parties of the first part shall hâve promptly paid each monthly lustallment 
that shall hâve become due prior to his death, according to the terms of the 
notes hereinbefore mentioned, and that he bas not committed suicide virithin 
t-wo years. and has not, without written consent of the party of the second 
part, visited the Torrid Zone, or personally engaged in the business of blast 
Ing, mining, or submarine opérations, or in the manufacture, handling, or 
transportation of explosives, or entered into the service of any railroad train 
or on a steam or sailing vessel for two years." 

The biU contains this allégation: "Plahitiffs further allège that sald con- 
tract, whereby, upon the death of said Théodore M. Krumseig, as provlded 
in said contract, défendant was to dellver up the notes and cancel the said 
mortgage of record, was and is and was so understood and agreed by and 
between ail of the parties thereto, when made, to be a life Insurance con- 
tract on the life of said Théodore M. Krumseig; that the original application 
for the said loan of money hereinbefore mentioned was on one of the printed 
blanks of the défendant, and said application, signed by said Théodore M. 
Krumselg, expressly stipulated that said Théodore M. Krumseig should pass 
such satisfactory médical examination as should be requlred by défendant, 
and should pay to the défendant a fee of $3 therefor, and that said application 
for the loan should not be deemed aecepted and approved by défendant until 
v.77F.no.l — 3 
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a Sàtlsfactot^ médical examinatlon dt sald Théodore M. Krumselg had been 
had; and that thereafter the défendant requlred the said Théodore M. Krum- 
selg tb pass, and said Kmmselg did pass, a médical examinatlon, and dld pay 
the said fee 01 $3 therefor, and sald examinatlon was by said défendant suh- 
œitted to the Prudential Life Insurance Company, of Newark, N. J., with 
Trhlch Company défendant had a contract to report on ail of defendant's ap- 
plications for loans In the sald state of Minnesota, and, said Prudential Com- 
pany having reported thereon, said application was thereupon duly accepted, 
and the notes and mortgage hereln descrlbed were thereupon executed and 
dellvered to the défendant; and plalntiffs allège, on their Information and 
belief, that, upon favorable report as aforesald by Prudential Life Insurance 
Co. on the said. Théodore M. Krumselg 'risic,' défendait thereupon entered 
into a oontract with said Prudential Co. whereby sald Prudential Oo. under- 
took and agreed to Indemnify and save défendant harmless from ail loss ac- 
crulng to défendant under its said contract with the plaintifCs through the 
possible death of said Théodore M. Krumselg within the llfe of the said con- 
tract." 

The answer dénies that the contract is usurlous; and, touching the aver- 
ment In the biU that It is a contract for llfe Insurance, the answer "dénies 
the allégations of paragraph 7 of said complaint; dénies that sald contract 
was, is, or was by elther party thereto vmderstood or agreed to be, a llfe In- 
surance contract; but admlts that it was stipulated that sald Théodore M. 
Krumselg. should pass such satlsfactory médical examinatlon as should be 
requlred by défendant, and should pay a fee therefor to the médical exam- 
iner of $3, and that said examinatlon was passed, and sald fee so pald, and 
sald eiamination submitted to the Prudential Life Insurance Company, and 
that sald company reported favorably thereon; but defendaiit dénies that said 
Prudential Company undertook or agreed to Indemnify and save défendant 
harmless from aU or any loss whlch mlght accrue to défendant under its con- 
tract with plalntiffs through the possible death of sald Krumselg or otherwise, 
and allèges that the contract with said Prudential Company was the ordinary 
and usual contract with It for the Insurance, for the perlod of sald loan, of 
defendant's Insurable interest in the llfe of sald plaintlff." 

The agreement between the Prudential Insurance Company and the appel- 
lant reads as foUows: 

"This agreement, made and entered Into this twenty-seventh day of Febru- 
ary, In the year one thousand, eight hundred and elghty-nlne, by and be- 
tween the Prudential Insurance Company of America, of Newark, N. J., here- 
inafter designated as the Prudential, and the Missouri, Kansas & Texas Trust 
Company, of Kansas City, Mo., hereinafter designated as the Trust Company, 
wltnessetti: That the Prudential, in considération of the premlums herein- 
after mentloned, and upon the following terms and conditions, agrées to insure 
in favor of the trust company the lives of certain persons whose physical con- 
dition may be acceptable to the sald Prudential: 

"First. The persons whose lives are proposed for Insurance must be debt- 
ors unto the trust company In a sum equal, at least, to the amount of Insur- 
ance requested. 

"Second. The pollcies of Insurance shall be issued upon the renewable re- 
ducing term plan. They may be severally renewed for not more than ten 
successive years, and shall be nonparticipatlng. The premlums shall be ad- 
justed on the basis of a term Insurance for one year, and the amount of In- 
surance under each pollcy shall decrease each year according to the provi- 
sions of the seventh section of this agreement. 

"Third. The trust company shall fumlsh to the Prudential for approval a 
Ust of médical examiners, by whom the persons whose lives are to be in- 
sured shall be examhied. 

"Fourth. The expense of conducting the examinatlon shall be borne by the 
Prudential. 

"Flfth. The rates of premlum per $1,000 shall be as glven In the following 
table, by whlch the rate to be pald in each and every year over whlch each 
pollcy extends Is that correspondlug to the actual âge of the llfe insured in 
that year: 
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Premliims per $1,000. 




Age. 


Annual 


Semiannual. 


Quarterly. 


21 


$9 50 


Ç4 94 


$2 52 


22 


9 64 


5 01 


2 55 


23 


9 81 


5 10 


2 60 


24 


9 99 


5 19 


2 65 


25 


10 17 


5 29 


2 70 


26 


10 37 


5 39 


2 75 


2T 


10 57 


5 50 


2 80 


28 


10 80 


5 62 


2 86 


29 


11 02 


5 73 


2 92 


30 


11 27 


5 86 


2 99 


31 


11 52 


5 99 


3 05 


32 


11 80 


6 14 


3 13 


33 


12 09 


6 29 


3 20 


34 


12 38 


6 44 


3 28 


35 


12 70 


6 60 


3 37 


86 


13 02 


6 77 


3 45 


37 


13 36 


6 95 


3 54 


38 


13 74 


7 14 


3 64 


39 


14 11 


7 34 


. 3 74 


40 


14 50 


7 54 


8 84 


41 


14 93 


7 76 


8 96 


42 


15 41 


8 01 


4 08 


43 


15 97 


8 30 


4 23 


44 


16 65 


8 66 


4 41 


45 


17 42 


9 06 


4 62 


46 


18 33 


9 53 


4 86 


47 


19 31 


10 04 


5 12 


48 


20 3T 


10 59 


5 40 


49 


21 51 


11 19 


5 70 


50 


22 77 


11 84 


6 03 


51 


24 10 


12 53 


6 39 


52 


25 58 


13 30 


6 78 


53 


27 18 


14 13 


7 20 


54 


28 88 


15 02 


7 65 


55 


30 75 


15 99 


8 15 


56 


32 78 


17 05 


8 69 


57 


34 92 


18 16 


9 25 


58 


87 26 


19 37 


9 87 


59 


39 80 


20 70 


10 55 


60 


42 63 


22 17 


11 30 


61 


46 02 


23 93 


12 20 


62 


49 73 


25 86 


13 18 


63 


53 75 


27 95 


14 24 


64 


68 16 


30 24 


15 41 


65 


62 92 


32 72 


16 67 


66 


68 13 


85 43 


18 05 


67 


73 79 


38 37 


19 55 


68 


78 89 


41 54 


21 17 


69 


86 45 


44 95 


22 91 


70 


93 56 


48 65 


24 79 



85 



"Sixth. The trust company shall be allowed a commission of twenty-five pei 
cent, on the premiums paid in the first year of eacli policy, and a commission of 10 
per cent, on the premiums paid in each and every year thereafter during the con 
tinuanee of the poUcy. 

"Seventh. The amount of insurance to be mentioned in each policy shall be the 
amount of insurance at the beginning of its first year, and the amount of insurance 
under each and every policy shall decrease year by year in the proportion exhibited 
in the appended table, wherein the initial amount Is $1,000: 
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First year Insurance Is $1,000 

Second " " " 902 

Third " " " , 829 

Fourtb " " " 748 

Fif th " " " 660 

Sixth " " " 562 

Seventh " " " 455 

Eightli " " " 337 

Ninth " " " 207 

Tenth " " " 70 

"Eighth. When claim is made by tlie trust company for the insurauce under any 
policy, the said trust company shall furnisli to the Prudential proofs of the death 
of the insured on the forms to be funiished by the Prudential for that purpose. 
It is also understdod and agreed that no claim shall be made by the trust company 
for an amount greater than the amount of indebtedness of the person whose life 
was insured to the trust company at the time of his or her death. 

"Ninth. Unless otherwise arranged by spécial agreement, the premlimis on the 
policies issued by the Prudential shall be due and payable at the home offlce of 
the said Prudential, in the city of Newark, New Jersey, on the date mentioned In 
the policies; and, if not so paid on any policy or policies, such corresponding policy 
or policies shall be null and void. 

"Tenth. The policies of Insurance are Issued by the Prudential and accepted by 
the trust company with the distinct understandlng and agreement that if any of 
the Insured within two years from the date of the policy shall Commit suicide, 
or shall vlslt or travel in the Torrid Zone without the written consent of the Pru- 
dential, or shall persoually engage in any specially hazardous occupation or pur- 
suit, as mentioned In the application, then the policies of Insurance upon their 
lives shall cease and détermine, and be of noue effect and voId. 

"Eleventh. The obligation of the Prudential to Issue new policies to the trust 
company may be terminated at any time af ter thlrty days' notice to the trust com- 
pany. 

"In witness whereof, the parties to tWs agreement hâve, by theIr respective 
présidents and secretarles, signed and delivered the same, the day and year flrst 
above written. 

"[Signedj John F. Dryden, 

"Président Prudential Ins. Co. of America. 
"[Signed] Edward S. Johnson, 

"Secretary Prudential Ins. Co. of America. 
"[Signed] J. E. McKeighan, 

"Président Missouri, Kansas & Texas Trust Co. 
"[Signed] R. J. Davison, 

"Secretary Missouri, Kansas & Texas Trust Co." 

The answer admlts that the défendant has not complied with the laws of Minne- 
sota respecting the transaction of life Insurance business in the state. 

The circuit court rendered a decree canceling the mortgage. 71 Fed. 350. The 
défendant thereupon appealed the cause to this court. 

Wm. C. White, for appellant. 
J. B. Richards, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges, 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The case of Trust Co. v. McLachIan, 59 Minn. 468, 61 N. W. 560, 
involved the construction of one of the appellant's contracts identi- 
cal in its provisions with the one hère in suit. Judge Mitchell, 
spealting for the court in that case, said : 

"We had supposed that in the course of our professional and judlcial expérience 
we had met with about ail the forms of contract which hâve been devlsed by the 
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ingenuity of modem associations of this and similar kinds, but this one is entirely 
novel to us. It is certainly unique,. and, after a careful study of ail its provisions, 
It seems clear to us that It must hâve been contrived (or the purpose of evading 
either the insurance laws or the usury laws, or both, of this state; but we shall 
taie plaintiffi at its word, and assume, without deciding, that it is not a life Insur- 
ance eontract, and hence that the laws of this state prohibiting and deelaring in- 
valid teuch contracts made by a foreign insurance company which bas not compUed 
with cmr statutes are inapplicable. It remains to be considered whether the facts 
Justify the conclusion that the scheme was devised as a cover for usury. It was on 
this ground that the trial court held the notes and mortgage void." 

And the court held that the scheme embodied in the application, 
notes, and mortgage was merely a colorable device to cover usnry, 
and that the notes and mortgage were usurious and void. This 
judgment of the suprême court of Minnesota is directly in point in 
the case at bar on the question as to whether the eontract is usurious. 

The statutes of Minnesota flx the légal rate of interest-at 7 per 
cent., and the highest conventional rate at 10 per cent., and déclare 
that "ail bonds, bills, notes, assurances, conveyances, chattel mort- 
gages, and ail other contracts and securities whatsoever, and ail de- 
posits of goods, or anything whatever, whereupon or whereby there 
shall be reserved, secured or taken any greater sum or value for the 
loan or forbearance of any money, goods, or things in action, than 
is above prescribed, shall be void," with exceptions that hâve no rela- 
tion to this case. It is also provided that any person who has paid 
usurious interest may recover it back by action brought within two 
years after its payment, and that, "where the original holder of an 
usurious note sells the same to an innocent purchaser, the maker of 
said note or his représentatives shall hâve the right to recover back 
from the said original holder the amount of principal and interest 
paid by him on said note." Gen. St. Minn. 1888, c. 23, §§ 1-4. 

The loan was to be repaid in monthly installments. Notes were 
given for thèse installments which included both principal and in- 
terest. The payment of each monthly installment reduced the prin- 
cipal of the debt by the amount of the principal included therein, 
and it extinguished the interest on that sum. Without reciting the 
testimony or setting out the extended calculations of the experts, 
it is sufflcient to say that, viewing the eontract as a loan of money, 
the interest charged on the loan in excess of 10 per cent, is nearly 
|500, after allowing the appellant the cost to it of the policy of in- 
surance on Krumseig's life taken out in its favor upon the "renew- 
able reducing term plan" under its eontract with the Prudential In- 
surance Company. It is immaterial what name is given to this life 
insurance which the appellant required Krumseig to take out in its 
favor as a condition of making the loan. By whatever name called, 
it was taken out for the benefit of the appellant, at the cost and ex 
pense of Krumseig. Allowing the cost of this insurance to the ap- 
pellant to be a legitimate charge, the fact remains that the eontract 
stipulâtes for a large sum in excess of 10 per cent. 

It is urged that the obligation to repay the loan is contingent upon 
Krumseig's living, and that in the event of his death, if he haa 
''promptly paid previous installments, and kept other conditions," 
the appellant is bound to "release the unpaid portion of the debt." 
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But, in the contingency of Krumseig's death and the release of the 
unpaid portion of the debt, the appellant is indemnified against loss 
at Krumseig's expense, for. he was made to purchase the Insurance 
for the appellant's beneflt. On this branch of the case, the suprême 
court ôf Minnesota, in Trust Co. v. McLachIan, supra, said : 

"The peculiar and unusual provisions of this contract themselves constitute in- 
trinslc évidence sufflcient to justify the finding of the existence of every essential 
élément of usury, viz. that there was a loan, that the money v?as to be returned 
at ail events, and that more than lawful inierest veas stipulated to be paid for the 
use of it. The only one of thèse which could be seriously claimed to be laeking was 
that the money was not to be paid at ail events, but only upon a contingency, to 
wit, the continuance of the life of McLachIan; but the facts warrant the inference 
that this contingency was not bona flde, but was itself a mère contfivance to 
cover usury. The mère fact that the contract bas the fonn of a contingency will 
not exempt it from the scrutiny of the court, which is bound to exercise its judg- 
ment in determlning whether the contingency be a real one, or a mère shift and 
deviee to cover usury. The circumstances would justify a finding that the con- 
tingency in this casé was merely a colorable deviee to cover usury." 

We concur in the views hère expressed, and they flnd support in 
other cases. Miller v. Insurance Co. (N. 0.) 24 S. E. 484; In- 
surance Co. V. Kittle, 1 McCrary, 234, 2 Fed. 113; Insurance Co. v. 
Harvey, 2 McCrary, 576, 7 Fed. 805; Clague v. Creditors, 2 La. 114. 

But, conceding that the notes and mortgage are void for usury, 
it is contehded that the appellees cannot obtain the relief they seek, 
except.upon the condition of paying or tendering the principal of 
tiie loan and lawful interest. Undoubtedly, this is the gênerai 
equity rule, but the rule has been abrogated by statute in the state 
of Minnesota. Construing the statute on the subject of usury which 
we hâve cited, the suprême court of the state, upon full consid- 
ération, held that its provisions were intended to apply as well 
to actions brought by borrowers for relief against usurious notes 
or other securities as to those brought against them, in which 
the usury is set up by way of défense; and that in the former, 
equally with the latter, the note or other security, whenever 
its usurious character is made to appear, should be declared 
void, and ordered canceled and delivered up unconditionally, and 
without requiring the borrower to repay the lender the amount 
loaned, with légal interest, or any part of it. Scott v. Austin, 36 
Minn. 460, 464, 32 N. W. 89, 864, reafflrmed in Exley v. Berryhill, 
37 Minn. 182, 33 N. W. 567. This décision was pronounced in a 
case where the mortgagor, without paying or tendering any part of 
the unpaid mortgage debt and interest, brought a bill to set aside 
a sale to the mortgagee of the mortgaged premises under a power 
of sale, and to cancel the mortgage and notes, upon the ground that 
the contract was usurious. The court found the contract was 
usurious, and thereupon rendered a decree setting aside the sale 
of the mortgaged premises to the mortgagee under the power of 
sale contained in the mortgage, and requiring the notes and mort- 
gage to be surrendered for cancellation, and the mortgage canceled 
of record. The express holding of the court was that the complain- 
ant was entitled to this relief under the statute, without paying or 
tendering any part of the debt or interest. The décision is grounded 
solely on the statute. The court recognizes the gênerai rule of 
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equity that a maker of a usurious contract cannot maintain a Mil 
to cancel the same for usury without flrst paying or offering to 
pay the principal sum borrowed, with lawful interest. The court 
holds, however, that this rule of equity is abrogated by the statute 
which we hâve cited, and that, under that statute, conveyances and 
mortgages made to secure a usurious contract are void, and that 
the statute makes it obligatory on the court, when the usury is 
established at the suit of the maker of the usurious contract, to 
annul and cancel the contract with ail conveyances given to secure 
performance of the same, without requiring the plaintifl to pay any 
part of the usurious debt or interest. The judicial department of 
every government is the rightful exponent of its laws, and the con- 
struction placed upon the statute of Minnesota by the suprême 
(îourt of the state is conclusive in this court. The judicial interpré- 
tation of a state statute by the suprême court of the state becomes, 
in légal effect, a part of the text of the statute itself . Bergman v. 
Bly, 27 U. S. App. 650, 13 C. C. A. 319, and 66 Fed. 40. 

Other States hâve statutes similar to the Minnesota statute, among 
them New York (1 Pom. Eq. Jur. § 391, note 1; Bissell v. Kellogg, 
60 Barb. 617) and Arkansas. The Arkansas statute is more com- 
prehensive than the Minnesota or New York statute, in that it ex- 
tends the right to hâve the usurious securities canceled to the ven- 
dees, assignées, or creditors of the maker of the usurious contract. 
It déclares that every conveyance or lien given to secure a usurious 
contract "may be canceled and annulled at the suit of the maker 
of such usurious contract or his vendees, assigns, or creditors" ; and, 
in terms, provides, that "neither the maker of the usurious contract 
nor his vendees, assigns or creditors * ♦ ♦ shall be required to 
tender or pay any part of the usurious debt or interest as a condi- 
tion of having such contract and any conveyance, mortgage, pledge 
or other lien given to secure its payment or executed in furtherance 
thereof, enjoined, canceled and annulled, and any rule of law, equi- 
ty, or practice to the contrary is abrogated." Sand. & H. Dig. St. 
Ark. 1894, c. 110, §§ 5086, 5088. 

A further contention of the appellant is that a state statute which 
changes a rule of equity law is not obligatory on a fédéral court, 
and that, therefore, the statute of Minnesota providing for the un- 
condition al cancellation of conveyances, mortgages, and other liens 
given to secure the payment of usurious contracts will not be given 
efEect by a fédéral court of equity sittlng in that state in cases where 
it applies. It will be conceded that, if this suit had remained in 
the state court where it was originally brought, the appellees would 
hâve had the benefit of the state statute. Did they lose that right 
by the removal of the cause into the fédéral court? The practice 
in the fédéral courts in suits in equity is regulated by themselves 
and by rules established by the suprême court of the United States 
under the authoritv of an act of congress, and are uniform through- 
out the United States, and cannot be varied by state laws. But 
the question in this case is not one of mère practice, but of sub- 
stantive law. The Mil seeks to cancel a mortgage on real estate 
situated in the state of Minnesota. The mortgage is a cloud upon 
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the title of the complainant, which, under the statute of Minnesota, 
he is entitled to hâve removed unconditionally. The mode of pro- 
ceeding to accomplish this resuit is the same in the fédéral courts 
that it is in the state courts, namely, by MU in equity. The stat- 
ute is not, therefore, a practice act. It abrogates a rule of equity 
law, and secures to the maker of the usurious securities a sub- 
stantive right, which may be enforced according to the established 
and well-understood equity practice. It is immaterial whether this 
right be called légal or équitable. It is an absolute right, and one 
of which no court can deprive the party. Its enforcement is not 
dépendent on the discrétion of the chancellor, nor can a rule of 
décision based on the supposed authority of the maxim that "he 
who asks equity must do equity" prevail over a positive statute 
expressly abrogating that rule of décision. When a court of equity 
is called upon to deal with a right given by statute, then it accepta 
and acts upon that other maxim that "equity foUows the law." It 
is not compétent for any court to take from the citizen a right se- 
cured to him by a valid exercise of législative power. "Rights," 
says the suprême court of the United States, "under our System of 
law and procédure, do not rest in the discretionary authority of 
any offlcer, judicial or otherwise." In re Parker, 131 U. S. 221, 9 
Sup. et. 708. 

îa the absence of a statute, the equity rule of décision that we 
are considering prevails alike in the state and fédéral courts, and, 
if a statute is ineffectuai to abrogate it in one court, it is not per- 
ceived why it is not equally ineflectual to abrogate it in the other, 
and the resuit would be to make a judge-made rule of law paramount 
to the législative will. A rule of equity law is no more beyond lég- 
islative control than a rUle of the common law. Both may be ab- 
rogated at the pleasure of the législature. The statute was de- 
signed tô make the usury laws of the state effective. It is well 
known that the equity rule of décision, the application of which the 
appellant is insisting on in this case, rendered the usury law nu- 
gatory in many cases. By taking a mortgage with a power of sale, 
the usurei" was sure of his mortgage securities to the extent of the 
principal of the loan and légal interest, notwithstanding the stat- 
ute declared the contract and securities void. Moreover, the Min- 
nesota statute deals with conveyances and titles to real estate, and 
to the removal of clouds therefrom, and it, never was doubted that 
the fédéral courts will enforce the right given by the state law in 
such cases, in the mode appropriate to those courts. The laws of 
the state in which land is situated control exclusively its aliénation 
and transfer, and the effect and construction of instruments intend- 
ed to convey it (U. S. v. Fox, 94 U. S. 315; U. S. v. Crosby, 7 Cranch, 
115; Clark v. Graham, 6 Wheat. 577; McGoon v. Scales, 9 Wall. 
23); and ail such laws in existence when a contract in regard to 
real estate is made, including the contract of mortgage, enter into 
and become a part of such contract (Brine v. Insurance Co., 96 U. 
S. 627). "The state législatures certainly hâve no authority to pre- 
scribe the forms and modes of proceeding in the courts of the United 
States; but having created a right, and at the same time prescribed 
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V a remedy to enf orce it, if the remedy prescribed is substantially con- 
sistent with the ordinary modes of proceeding on the chancery side 
of the fédéral courts, no reason exists why it should not be pur- 
eued in the same f orm as it is in the state courts. On the contrary, 
propriety and convenience suggest that the practice should not 
materially differ where titles to lands are the subject of investiga- 
tion. And such is the constant course of the fédéral courts. 
♦ • * The undoubted truth is that, when investigating and de- 
ereeing on titles in this country, we must deal with them, in prac- 
tice, as we find them, and accommodate our modes of proceeding, 
in a considérable degree, to the nature of the case, and the char- 
acter of the equities involved in the controversy, so as to give 
effect to state législation and state policy; not departing, however, 
from what legitimately belongs to the practice of a court of chan- 
cery." Clark V. Smith, 13 Pet. 195. It would be an unheard-of 
doctrine to say that a state gtatute aiïecting conveyances and the 
removal of clouds upon the title of real estate, and giving full effect 
to an established state policy on a subject confessedly within the 
exclusive domain of state législation, should not be obligatory on 
a fédéral court held in the state in a case coming within the pur- 
view of the statute. No décision of the suprême court of the United 
States bas been cited, and it is believed noue can be found, support- 
ing such a doctrine. Under the opération of the rule hère con- 
tended for, we should hâve two rules of décision on the same facts, 
— one for the state court, and one for the fédéral court; the former 
based on a valid exercise of the législative power of the state, and 
the latter based on nothing but a rule of décision of chancery courts 
having no législative sanction whatever. As a resuit of such di- 
verse rules of décision, each party to a suit would engage in an un- 
seemly struggle to get into that iurisdiction whose rule of décision 
favored his side of the case. Indeed, this is precisely what occurred 
hère. This case was removed from the state to the fédéral court 
in the hope that the fédéral court would disregard the state statute. 
There are a few cases in which the rule of décision in the fédéral 
and state courts may vary, but they relate to questions of gênerai 
commercial law which are not dépendent upon any statute. When- 
ever a right is given by state statute, it is obligatory on both courts 
to enforee it. 

The Insurance feature of the contract remains to be considered. 
To explain and define the nature of the contract, the appellant called 
three expert witnesses. Mr. Lunger, the actuary of the Prudential 
Insurance Company, in his testimony, says: "In brief, the contract 
is a combination of a mortgage loan payable in installments, and a 
life Insurance policy." Mr. Stillwell, the président of the appellant 
Company, says: "I invented the plan on which this loan was made;" 
and he says his invention consists in "combining the loan and the 
insurance into one contract." Mr. Cône, secretary of the appellant 
Company, testifles that "the contract involved in this case is similar 
to a ten-year loan and a ten-year endowment policy. The borrower 
in this case has ail of the beneflts and advantages of both a ten-year 
loan and a ten-year endowment policy on his life, and other ad- 
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ditional beneflts and advaûtages. la fact, tlie only différence be- 
tween this contract and a straight loan and endowment policy con- 
sists in the additional and superior advantages whicli the borrower 
bas, under this contract,. over and above those he would bave in 
case he borrowed money for ten years, and then insured bis life 
for ten years on the endowment plan." Accepting the construction 
of this contract given by the appellant's expert witnesses, one of 
whom, to use bis own language, "invented the plan," we must hold 
that the contract is, in the language of another of appellant's wit- 
nesses, "a combination of a mortgage loan * » • and a life In- 
surance policy." Viewed as a contract for life Insurance either in 
whole or in part, it is void for noncompliance with the insurance 
laws of the state of Minnesota. Thèse laws impose numerous condi- 
tions on foreign insurance companies doing business in the state, 
and punish criminally the officers and agents of any insurance Com- 
pany doing business in the state contrary to their provisions. Gen. 
St. Minn. 1878, c. 34, tit. 6, §§ 291-297 (Gen. St. 1894, §§ 3167-3174). 
It is admitted that the appel lant did not qualify itself to do an 
insurance business in the state. Upon thèse facts, two familiar 
rules of décision corne into play, — one, that a penalty implies a pro- 
hibition of the thing itself, on the doing of which the penalty is to 
accrue though there are no prohibitory words in the statute; and 
the other is that a court of justice will give no assistance to the 
enforcement of contracta which the law of the land bas interdicted. 
Swann v. Swann, 21 Fed. 299, 306. Applying thèse well-settled 
rules to the contract of insurance, it must be held illégal and void, 
and such we understand to be the holding of the suprême court 
of Minnesota. Seamans v. Mill Co. (October term, 1896) 68 N. W. 
1065. A court of equity will not require the appellees to await a 
suit against them on the illégal contract to which they hâve an ab- 
solute défense, but will relieve them by ordering the contract exe- 
cuted in violation of the statute to be surrendered and canceled. 
The remedy of cancellation is simply the équitable proceeding iden- 
tical with the setting up of the illegality as a défense to defeat a re- 
covery at law, and thus get rid of the contract as a binding executory 
obligation. 2 Pom. Eq. Jur. § 940. The parties in this case are not in 
pari delicto. The appellant is the party responsible for the contract. 
It must be conclusively presumed to know that it was doing an il- 
légal act, and it induced the appellees to enter into the contract 
of insurance in ignorance of its illegality. The appellees had a right 
to présume that the appellant had qualifled itself to do an insurance 
business in the state. Ehrman v. Insurance Co., 1 Fed. 471. Where 
one party to an illégal executory contract is comparatively the more 
innocent, a court of equity may grant him full affirmative relief by 
canceling the contract. 2 Pom. Eq. Jur. §§ 941, 942. The decree of 
the circuit court is afiarmed. 

THAYER, Circuit Judge (concurring). I concur in the foregoing 
order afflrming the decree of the circuit court on the ground stated 
in the opinion in chief , that the loan was usurious, and that the 
agreement under and by virtue of which the same was ma de was 
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a mère device to cover usury. I aiso concur in the viev? that tlie 
Minnesota statute referred to in tlie opinion, as construed by the 
highest court of the state, créâtes a new or enlarged équitable right, 
which the fédéral courts, as well as the state courts, must enforce. 
Eeynolds v. Bank, 112 U. S. 405, 410, 5 Sup. Ct. 213; In re Brod- 
erick's Will, 21 Wall. 508, 520; Ex parte McNiel, 13 Wall. 236, 243; 
Van Norden v. Martin, 99 U. S. 378; Cummings v. Bank, 101 U. S. 
153, 157; Purnace Co. v. Witherow, 149 U. S. 574, 13 Sup. Ot. 936; 
Gormley t. Olark, 134 U. S. 338, 10 Sup. Ct. 554. I express no opin- 
ion with référence to the question whether the contract was voidable 
on the ground that it was entered into in violation of the insurance 
laws of the state of Minnesota. 

SANBOEN, Circuit Judge (dissenting). I dissent from the con- 
clusion of the majority of the court in this case on the ground that 
"the equity jurisdiction conferred on the fédéral courts is the same 
as that which the high court of chancery in England possesses, is 
subject to neither limitation nor restraint by state législation, and 
is uniform throughout the différent states of the Union" (Payne v. 
Hook, 7 Wall. 425, 430) ; that it "does not receive any modification 
from the législation of the states or the practice of their courts hav- 
ing similar powers" (Green's Adm'x v. Creighton, 23 How. 90, 105); 
that, consequently, no act of the législature of Minnesota could de- 
prive the fédéral courts sitting in equity of the power, or relieve 
them of the duty, to enforce and apply the established principle of 
equity jurisprudence to this case, that he who seeks equity must do 
equity, and to require the appellees to pay to the appellant what 
they justly owe for principal and lawful interest as a condition of 
granting the relief they ask. Tiffany v. Institution. 18 Wall. 375, 
385; Eobinson t. Campbell, 3 Wheat. 211, 222; U. S. v. Howland, 
4 Wheat. 108, 114; Suydam v. Broadnax, 14 Pet. 67; Bank v. JoIIt's 
Adm'rs, 18 How. 503, 507; Noonan v. Lee, 2 Black, 499 



STATBLBR v. OALIFORNIA NAT. BANK OF SAN FRANCISCO et al. 

(Circuit Court, N. D. Califomia. November 19, 1896.) 

No. 12,155. 

1. Fédéral Courts— Enjoining Litigation ik Statb Courts— Vioi-ation of 

INJUNCTION— CONTKMPT. 

In 1889, tlie C. National Bank being found insolvent, a receiver of its property 
was appolnted by tlie comptroUer of the currency. Such receiver subinitted 
himself and the affairs of the bank to the jurisdiction of the United States 
circuit court. A suit was afterwards begun In a state court by one C, 
a stockholder, for the benefit of the corporation, against three of the di- 
rectors of the bank, to recover damages for losscs caused through their 
négligence. In this action G. recovered a judgment, which, as against two 
of the défendants, he settled, iipon their payaient into court of a sum of money, 
and from which the other défendant, one T., appealed and secured a reversai! 
After the receiver of the bank had paid the creditors, one S. was chosen by the 
stockholders, pursuant to the statute, as agent to wlnd up the bank's affairs 
S. applied to the state court for an order directing the fund in its custody to be 
paid orer to him. The court refused the order, but on appeal this décision was 
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reversed, and the fund, less proper allowanœs to C. for attomey's fées, etc., 
waa dlrected to be tumed over to S. S. commenced a suit in the United Statea 
circuit court to establish his rights to the position of agent, and as such to hâve 
possession of ail assets of the bank, and to enjoin any further litigatlon about 
the same; and in this suit the court graated a temporary injunctlon restraining 
0., his attorneys, etc., from eommencing any further lltigation, from attempting 
to take control of any of the assets of the banli, and from attempting to settle 
or allow any attomey's or other ffees growing out of the past litigatlon. S. sub- 
sequently obtained orders to show cause why O. and his attorneys should not be 
punished for contempt in violatlng thls Injunctlon— First, by applying to the 
State court to make an allowance of attomey's fées out of the funds in its cus- 
tody; and, second, for applying for wrlts of error to review the judgment in 
favor of T., the direotor who had not settled in C.'s suit, and the order directing 
the fund in the state court to be pald over to said S. as agent, in both which 
wrlts the bank was made plaintifC m error, and the second of which was sued 
out against S. as défendant in error. Held, that 0. was technieally guUty of 
contempt, in violatlng the injunctlon by applymg to the state court for an aUow- 
ance of fées, by uslng the name of the bank on the flrst writ of error, and by 
prosecutlng the second writ of error while enjoined from attempting to take 
oontrol of any assets of the bank; but having abandoned the flrst proceeding on 
being advlsed that it was a violation of the injunction, and his counsel having been 
of opinion that the wrlts of error were not prohiblted by It, he should be fined 
only the oosts of the proceedlngs, 

2. Samb. 

Held, further, that the injunction prohibiting C. from instituting proceedlngs 
to obtaJn control of the assets of the bank did not contra vene the provisions of 
section 3 of the act of August 13, 1888, since the United States circuit court had 
taken jurisdlction in S.'s suit of the disposition of the assets of the bank, and 
any proceedlngs against S. were withln Its gênerai equlty jurisdictlon. 

3. VioLATioïT pF Injunction— Parties. 

Held, further, that as to certain parties, who dlsclaimed any knowledge of or 
participation in the acts of O. and his attorneys, the proceedlngs should be dis- 
missed. 

4. Samb— Fines. 

Held, further, that as C's attomey denied by affldavit any knowledge of the 
existence of the injunction at the time he applled for the aUowance and sued out 
the flrst writ of error, he must be considered as purged of contempt in those mat- 
ters, but, as to the second writ of error, he was guilty of contempt, though, as 
he alleged that he dld not understand the injunction to prohibit suing out the writ, 
he should be fined only the amouût of the costs. 

Pierson & Mitcàell (Robert Friedrich, of counsel), for complainant. 
Joseph C. Campbell, for respondent E. G. Knapp. 
John Chetwood, Jr., and A. W. Thompson, in pro. per. 

MORROW, District Judge (orally). This is a proceeding for the 
punishment of the respondents for contempt of the authority of this 
court, by resisting the provisions of an injunction issued in this case 
by Judge Beatty on Feb. 24, 1896. The original action was brought 
Jan. 4, 1896, to secure a judgment and decree of this court adjudging, 
among other things, that the complainant was the duly elected, quali- 
fied, and acting agent of the défendant, the California National Bank 
of San Francisco, and as such exclusively entitled to hâve and receive 
in his custody and under his control ail the moneys and property of 
said bank, and to coHect the outstanding indebtedness due to said 
bank, whether the same be evidenced by open accounts, bills, notes, 
or judgments of record, to the end that the aflairs of the bank might 
be wound up, its property converted into money, and its money dis- 
tributed among its sharehqlders, as provided by the national bank- 
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ing laws of the United States; tliat ail the acts of th.e défendant 
banking association through its alleged board of directors, as set 
foi'th in tlie bill, since the appointment of a receiver to talce charge 
of its affairs, be adjudged null and void, and that its board of di- 
rectors has no authority to take any action touching the aiïairs of 
the association; that the said bank, its board of directors, oflQcers, 
and employés, and John Chetwood, Jr., his agents and servants, and 
each and every of their attorneys, solicitors, and counselors, be for- 
ever restrained and enjoined from denying the rights of the com- 
plainant to the said office of agent of said banking association, and 
from denying his right as such to the exclusive control of the assets 
of said bank, and from commencing any further litigation against 
him as such agent, and from prosecuting or defending any actions 
heretofore brought by them, or either of them, against the complain- 
ant, as such agent, touching his right to said ofQce, and touching his 
exclusive right as such agent to coUect the assets of said bank; and 
that the said bank, its board of directors, offlcers, and employés, and 
the said défendant Chetvpood, his agents and servants, and each and 
every of their said attorneys, solicitors, and counselors, be forever 
restrained and enjoined from commencing any further suits to col- 
lect any outstanding debts due said bank, whether the same be evi- 
denced by an open account, note, or judgment, and particularly from 
attempting in any manner to collect the judgment heretofore se- 
cured for said bank against one Richard P. Thomas, and referred to in 
the bill. Upon this bill an order was made by the court on January 
6, 18&6, requiring the défendants to show cause why an injunction 
should not issue pending the détermination of the matter involved in 
the suit; and upon the hearing of the order to show cause the court 
issued an injunction pendente lite restraining and enjoining the Oali- 
fornia National Bank of San Francisco, its directors, offlcers, and em- 
ployés, and said John Chetwood, Jr., his agents, servants, attorneys, 
solicitors, or any other représentatives, from commencing any fur- 
ther litigation, and from commencing any further suits, to colléct any 
outètanding debts due said bank, whether the same be evidenced by 
open accounts, bills, notes, or judgments, or otherwise, or from in 
any way whatever taking, or attempting to take, any control or 
possession of any of the funds or assets or property of tue said bank, 
and from settling and allowing, or attempting to settle or allow, 
any attorney's charges, or any other fées, expenses, or costs, growing 
out of, or which it may be claimed grew ont of, any past litigation 
in this matter, and from in any way disposing of or incumbering any 
of the assets, money, or property of said bank. But the défendants 
were not enjoined from prosecuting or defending to flnal détermina- 
tion any action in this matter then pending in the suprême court of 
the State of California, or in this court 

It appears that on the 14th day of January, 1889, the comptroUer of 
thecurrency,afteranexaminationinto the condition of the California 
National Bank of San Francisco, declared the corporation insolvent, 
under section 1 of the act of congress authorizing the appointment of 
receivers of national banks, and for other purposes, approved June 
30, 1876, and thereupon appointed Smith P. Young receiver to take 
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charge of its affaîrs; that on Pebruary 21, 1889, thé said receîver sub- 
mitted Wmself and the affairs of said bank to the jurisdiction of this 
court by a pétition asking for the authority of the court to sell certain 
properfy belonging to the bank; that on the 6th day of July, 1894, the 
comptroller of the currency, having paid to the creditors of the bank 
the full amount of their claims, and ail expenses of the receivership, 
and the rédemption of the circulating notes hayingbeenprovidedfor, 
a meeting of the shareholders was called for the purpose of having 
the shareholders détermine whether the receiver should be continued 
and wind up the affairs of the association, or whether an agent 
should be elected for that purpose. It is alleged that at this meet- 
ing 1,020 out of the 2,000 shares constituting the entire capital 
stock of said banking association were represented and voted, and 
that the said 1,020 shares voted in favor of electing an agent to suc- 
ceed the receiver, and thereupon T. K. Stateler was elected agent of 
the bank for the purposes set forth in the statute, and entered upon 
the duties of his ofdce. It appears further that at the time the 
bank suspended payment, and at the time the comptroller of the 
currency declared it to be insolvent, and at the time he appointed a 
receiver to take charge thereof, its board consisted of seven mem- 
bers, to wit, R P. Thomas, président; R. A. Wilson, vice président; 
R. R. Thompson, George E. Whitney, William K. Vanderslice, 
Charles H. Holt, and B. Noyés; that on the 19th day of July, 1890, 
and while the receiver was in ofiSce, John Chetwood, Jr., holding 20 
shares of the capital stock of said banking association, commenced 
a suit in the superior court of the city and county of San Francisco 
against the said California National Bank of San Francisco, Richard 
P. Thomas, Robert R. Thompson, Robert A. Wilson, and S. P. Young, 
receiver of the said bank, to recover from the défendants Thomas, 
Thompson, and Wilson, as the executive committee of the board of 
directors of the bank, the sum of $400,000 as damages for négligence, 
being the amount claimed by the plaintiff to hâve been lost to the 
bank by reason of unfortunate investments made by the cashier, and 
which losses the plaintifiE, Chetwood, claimed could not hâve occurred 
, if the said three défendants in that action had properly supervised 
the acts of the cashier. Ail the défendants appeared in the action, 
and the case was tried on the 27th day of April, 1894, resulting in a 
judgment in favor of the plaintiff, Chetwood, for the benefit of the cor- 
poration, as against the défendants Thomas, Thompson, and Wilson, 
for an amount equal to the actual loss of the bank resulting from the 
bad investments made by the cashier. The matter was ref erred to 
a référée to ascertain the amount of such bad investments, who flled 
a report on the 17th day of August, 1894, from which it appeared 
that the loss sustained by the bank from such bad investments 
amounted to |197,092.91; that on the 24th day of September, 1894, 
a stipulation was flled in the action whereby the complainant, Chet- 
wood, withdrew his cause of action against the défendants Thomp- 
son and Wilson, and directed a judgment of dismissal to be entered 
accordingly. Part of the considération for such dismissal was the 
payment by the said Thompson and Wilson into court of the sum of 
127,500. On the 20th day of November, 1894, findings were flled in 
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the said superior court, in said action, in which it was f ound that the 
amount of the actual loss to the corporation through the négligence 
of the said three défendants was the sum of $166,919; that $27,500 
had been paid thereon bj Thompson and Wilson, leaving the net 
loss to the bank the sum of $139,419, for which amount the court or- 
dered#a judgment to be entered against the défendant Richard P. 
Thomas, who appealed from the judgment to the suprême court of 
the State, where the judgment of the lower court was reversed, with 
directions to the trial court to enter a judgment in favor of the de- 
fendant Thomas; the suprême court holding that, where several 
défendants are chargea as joint tort feasors, a release of any one of 
them, by withdrawal of the action against him, or the payment of a 
sum agreed upon between him and the plaintiff, operated to release 
other défendants from ail further liability. 45 Pac. 704. 

It appears further that after the entry of the judgment in the su- 
perior court, as before mentioned, Stateler, as agent of the bank, pe- 
titioned the court for an order requiring Chetwood to turn over to 
him the $27,500 received by Chetwood in that action. The superior 
court refused to make that order, and Stateler appealed to the su- 
prême court of the state, where the order of the superior court was 
reversed, the suprême court holding that where an action brought 
by a stockholder in a national bank in behalf of the corporation 
while in the hands of a receiver, has terminated, an agent of the 
corporation elected to succeed the receiver, as provided by law, and 
charged with the duty of controUing and disposing of its assets and 
of distributing the proceeds, is entitled to receive the proceeds of 
such action, less reasonable allowance to the plaintiEE for his costs, 
disbursements, and attomey's fées. Some question was raised in 
the suprême court concerning the regularity and validity of the pro- 
ceedings of the shareholders which resulted in the élection of State- 
ler as agent of the bank, and the assignment to him by the comp- 
troUer and the receiver of the assets of the corporation; but the 
court held that Stateler being de facto the agent, and presenting his 
commission from the comptroUer, reciting his appointment and the 
regularity of the proceedings attending it, the question of the regu- 
larity of his appointment was not to be raised upon collatéral at- 
tack in that action. 45 Pac. 854. 

There are two pétitions, in the form of affidavits, before the court, 
charging the respondents with the violation of the injunction issued 
out of this court on Pebruary 24, 1896. Both of thèse pétitions are 
signed by T. K. Stateler. The flrst, after referring to the injunction, 
sets forth that on the 19th day of September, 1896, the said John 
Chetwood, Jr., caused to be âled in the superior court of the city 
and county of San Francisco, state of California, in an action then 
pending therein, entitled "John Chetwood, Jr., Plaintiff, vs. The 
California National Bank of San Francisco, et al.. Défendants," and 
numbered 30,052 on the files of said court, a notice that on the 25th 
day of September, 1896, at 10 o'clock a. m., he would apply to said 
court to make an allowance out of the funds on deposit in said court 
to the crédit ot the above-entitled action to him for alleged costs, 
disbursements, expenditures, attorney's and counsel fées elaimed to 
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have been made and incurred by him, and about to be made and In- 
eurred by Mm, in behalf of the défendant banking corporation and 
the stockholders thereof, and which said fund belongs to the défend- 
ant bank, and which is the fund particularly referred to in the amend- 
ed bill of complaint herein, a copy of which notice is attached to the 
aflQdavit; that thereafter the hearing of said motion was continued 
until the 3d day of October, 1896, whereupon the attention of said 
superior court was called to the issuance of the injunction out of 
this court, and the said superior court thereupon continued the hear- 
ing of said motion for allowance two weeks until the 16th day of 
October, 1896; that W, H. Metson, of the flrm of Eeddy, Campbell 
& Metson, who signed said notice, along with Thompson & Thomp- 
son, as the attorneys for the plaintifl, stated upon said hearing that 
he was ignorant of the issuance of said injunction, and that neither 
he nor his flrm woUld proceed any further in support of said motion 
while said injunction stood; that thereafter an application was made 
to this court for an order modifying the injunction so as to permit 
the respondents to apply to the said superior court for an allowance 
of the fund therein belonging to the bank for attorney's fées and 
costs, and thé application was denied; that four days had expired 
since said last-named date, and the said John Chetwood, Jr., has 
failed, neglected, and refused to withdraw thé motion in said superior 
court for a further allowance out of said fund, but the said motion is 
now pending; that the afBant is informed and believes that said 
fund will not be turned over to the statutory agent of the bank while 
the motion of the said défendant John Chetwood, Jr., is pending in 
said Superior court for a furtlier allowance out of said fund; and 
that in maintaining said motion the said John Chetwood, Jr., and his 
attorneys, Thompson & Thompson, and his counsel, E. G. Knapp, 
are openly defying the order and writ of this court. 

The first order to show cause relates to the action of respondents 
with respect to the case just described in the state court, and the pé- 
tition now under considération has particular référence to the action 
of Chetwood in seeking to secure an order of the superior court mak- 
ing him an allowance out of the fund of $27,500, in the custody of the 
court, for his costs, disbursements, expenditures, and for attorney 
and counsel fées on account of services rendered and to be rendered 
by him. This action was speciiically prohibited by the injunction in 
this case granted by Judge Beatty on February 24, 1896. The re- 
spondent contends that he was entitled to make that application to 
the superior court because of the provision contained in the judg- 
meht of the suprême court reversing the order of the superior court, 
"with directions to the trial court to enter the order prayed for, after 
making reasonable allowance to plaintiff, Chetwood, for his costs, 
disbursements, and attorney's fées in the said action, as contem- 
plated by law." It was, however, in direct conflict with the terms of 
the injunction issued out of this court. Moreover, it does not ap- 
pear that the suprême court had been advised of the fact that Chet- 
wood had already been allowed and paid out of the fund in the su- 
perior court the sum of $560.16 for expenses claimed to have been 
incurred by him in prosecuting the action in the superior court, and 
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19,000 for attorney's fées, and an additional sum of $1,000 for the pay- 
ment of détectives to find the property of the défendant Thomas. 
It was for the purpose of protecting the balance, $16,940, remaining 
out of the |27,o00 obtained on the judgment against Thompson and 
Wilson, that the présent action was instituted in this court by State- 
1er against the Oalifornia National Bank and John Ohetwood, Jr., 
and the injunction was issued. The affidavits of E. G. Knapp and 
W. H. Metson show that they knew nothing of the Injunction when 
they appeared in the superior court, on behalf of Ohetwood, in sup- 
port of his application for the allowance mentioned; and the afflda- 
vit of A. W. Thompson showR that, within a month after the injunc- 
tion was issued in this case, he withdrew f rom the litigation in which 
Ohetwood was engaged in thèse cases, and, while he has been at- 
torney of record, he has taken no part in the proceedings. 

The second order to show cause relates flrst to the pétition of 
Ohetwood, Knapp, Thompson, Vanderslice, Holt, and others, pre- 
sented to the Honorable Stephen J. Field, associa te justice of the 
suprême court of the United States, for a writ of error from the 
suprême court of the state of Oalifornia to the suprême court of the 
United States to review the judgment of the suprême court of this 
state in reversing the judgment secured by Ohetwood against Thom- 
as, and, for the purpose of said writ of error, made the Oalifornia 
National Bank the plaintiff in error, and Eichard P. Thomas and 
John Ohetwood, Jr., the défendants in error. The names of Knapp 
and Thompson were signed to that pétition as attorneys for the 
said bank. The second order to show cause relates also to a pé- 
tition presented by John Ohetwood, Jr., and E. G. Knapp to the 
Honorable W. H. Beatty, chief justice of the state of Oalifornia, 
for a writ of error to the suprême court of the United States to re- 
view the order of the suprême court of the state of Oalifornia, which 
directed the fund in the superior court to be turned over to Stateler, 
as the agent of the bank, and, for the purpose of obtaining that 
writ, entitled the proceeding: 

"The Oalifornia National Bank of San Francisco and Jolm Ohetwood, Jr., 
Representlng Stockholders, PlaintifCs in Error, vs. T. K. Stateler (Agentj, 
b". P. Young (Receîver), Robert A. Wilson, Richard R. Thompson, and Rich- 
ard P. Thomas, Défendants in Error." 

In that pétition, E. Gr. Knapp was represented as the attorney 
for said bank. It appears that the attorney of record for the bank, 
in the superior court, in said suit of Ohetwood v. Oalifornia National 
Bank of San Francisco et al., has at ail times been H. D. Talcott, 
Esq., but that the bank did not appear on either of said appeals in 
the suprême court of the state, nor was any pétition for a rehearing 
ever filed on either of said appeals by said bank, or by any one 
else in the name of the bank, and that Stateler has given no author- 
ity to any one to represent said bank, but, prior to the issuance 
oî the writs of error mentioned, caused his attorney to notify the 
attorneys for Ohetwood that if any attempt was made by him, or 
the ofûcers of the bank, or their attorneys, to further delay the 
turning over of said fund to the complainant in this case, as the 
agent of the bank, it would be considered by him an open contempt 
v.77F.no.l — 4 
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of the United States circuit court, and would be reported to said 
court for action. Prom the affldavits that hâve been flled, it ap- 
pears, as before stated, that, soon after the injunction was issued 
in this case, Mr. A. W. Thompson withdrew from the litigation in 
which Chetwood was engaged, and has taken no part in the pro- 
ceedings. It appears also that Knapp knew nothing of the injunc- 
tion when he sued out the first writ of error. 

There is a rule of law, with respect to contempt of court, which 
détermines that if the person charged cornes into court, and purges 
himself of contempt by an afiSdavit showing that he did not do 
any of the things charged against him, or that he had no notice 
that he was violating the order of the court, the order to show 
cause will be discharged, because it is said that, the accused hav- 
ing fully purged himself of contempt, the court will go no further. 
If, in his aifidavit, he has stated any fact that is denied and made 
a matter of issue, that issue must be tried elsewhere, because the 
court is not authorized to try any question of fact in this character 
of proceedings. Therefore, in this case the court must accept thèse 
aifidavits made by the respondent as true. It may be, however, 
that the afQdaTits on the part of the respondent disclose a case 
where the court would say that a contempt had been committed, 
notwithstanding the affidavit, because the facts set forth in the aifi- 
davit did not meet fully the facts set forth in the papers on the or- 
der to show cause. In this case Mr. A. W. Thompson shows by his 
aifidavit that he is not an attorney in thèse cases, that he has had 
nothing whatever to do with them, and that the use of his name has 
been practically unauthorized, although he does not quite go that 
far. He says he has been ready to sign an order of substitution 
whenever he should be advised of the name of the person who was to 
take his place. But he says he has not acted in the matter, has 
given no authority to act in the matter, and knows nothing about 
thèse proceedings, or about the injunction. I must accept that afii- 
davit as true. Therefore the order to show cause in his case must 
be discharged. 

Mr. Mitchell: Both orders? 

The Court: Tes; both orders in the case of Thompson. 

With respect to Mr. Vanderslice, he also, by his aASdavit, sets 
up that he does not know anything about thèse proceedings. There- 
fore I shall discharge the order to show cause in his case, on the 
second order. 

With respect to this feature of the case, I will refer to the case 
of Pettibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 542. It was a case 
which arose in Idaho. The parties were indicted for a conspiracy 
to violate an injunction which had been issued by a United States 
court. The same principle of law would obtain with respect to an 
order to show cause why respondent should not be punished for 
a contempt of court. It appears that the parties who had violated 
the injunction had not been notifled of the order of the court. The 
court says: 

"ïhe combinatlon to commit an offense against the United States was 
averred to cousist of a conspiracy against the state, and the completed act 
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to have been In pursuance of such conspiracy; but the pleader carefully 
avoided the direct avéraient that the purpose of the confédération was the 
Interruption of the courts of justice in the United States court. Nor did the 
indictment charge that the défendants were ever served with process, or other- 
wlse brought into court, or that they were ever in any manner notified of the 
issue of the writ, or of the pendeney of any proceedings in the circuit court." 

This is a référence to the injunction. 

"That this omission was advlsedly made is apparent from the statement 
in the blU of exceptions that there was no évidence given on the trial show- 
Ing, or tending to show, that the writ of injunction mentioned and set forth 
in the indictment was served upon the défendants, or elther of them, or that 
they, or elther of them, had any notice or knowledge of the Issue thereof." 

The judgment of the court was that in view of the fact, among 
other things, that the défendants had no notice of the injunction, 
the judgment of the court below be reversed, and the cause re- 
manded, with instructions to quash the indictaient and discharge 
the défendants. The doctrine hère announced is applicable to this 
case. In the case of Mr. Knapp, It appears by affldavit that he did 
not know of this injunction when he made application to the court 
for the allowance of money and the expenses to Chetwood, and 
that, with respect to the ôrst writ of error taken from the judg- 
ment of the suprême court of this state, he did not know at the 
time he made that application that there was any injunction pend- 
ing, or any injunction in the case that prevented him from taking 
that action. With respect to the second writ of error, — the one 
signed by Chief Justice Beatty, of the suprême court of this state, 
— Knapp does not deny that he knew of the existence of the order at 
that time. But, as I understand, his afiSdavit and his statement is 
that he did not know that the order would be construed as a pro- 
hibition against a writ of error in this case. While he knew of 
the order, he did not so construe it. He read the order as per- 
mitting the appeal; that he understood that, when the order said 
it did not prevent the carrying of that case to a final détermination, 
it did not preTent him from taking a writ of error in that case. 
Undoubtedly, the same argument would be based with respect to 
the flrst writ of error, that, if he had then known there was such 
an injunction, he would still have so construed it as permitting him 
to take a writ of error in that case. 

With respect to the flrst order to show cause, and the first élément 
of the second order, the proceedings against Mr. Knapp are dis- 
charged. That leaves the order against him involving the writ of 
error in the Stateler case, wherein he admits, or does not deny, that 
he knew of the existence of the order, but thought it did not prevent 
him from taking an appeal in that case. Before proceeding further, 
I will indicate my views with respect to this case, although it does 
not necessarily enter into the détermination of the contempt pro- 
ceedings, but in order that counsel may understand my views con- 
cerning thèse cases. 

In addition to the cases cited yesterday, there is another case in 
the suprême court of the United States which passes upon the stat- 
ute cited by Mr. Campbell. Mr. Campbell referred to section 3 of 
the act of August 13, 1888, providing: 
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"That every recelver or manager of any property appolnted by any court of the 
United States may be sued in respect of any act or transaction of hia in carrylng 
on the business connected with sucli property, witliout ttie previoua leave of the 
court In whlch such receiver or manager was appolnted; but such suit shall be 
subject to the gênerai equity jurisdictlon of the court in which such receiver or 
manager was appolnted, so far as the same shall be necessary to the ends of jus- 
tice." 

This particular statute was cited to the court as giving the right 
to any person to sue a receiver; that persons vs'ho had any claim 
against the receiver might sue him without applying for leave to 
the court of the United States in which the receiver was appointed, 
and he might prosecute that suit to final conclusion; and that, if 
this injunction prevented any one from availing himself of the pro- 
visions of this statute, the injunction was contrary to law, and was 
void; that in this case the right of thèse parties to prosecute this 
appeal not only was a right to carry the case to a final détermina- 
tion, growing out of the case, but was a right which was given to 
him by law. I do not so understand this statute, and I find my 
view of it is confirmed by the suprême court of the United States 
in Re Tyler, 149 U. S. 164, 13 Sup. Ct. 785. This was a case where 
certain raiiroad property in the possession of a receiver of the 
United States circuit court, in a cause within its jurisdictlon and 
protected by its injunction, was levied upon by Tyler, as sherlff 
of Aiken county, S. C, under a tax exécution or warrant issued 
by the county treasurer. The raiiroad company became subject to 
certain taxes in the states through which the road was operated. 
It was a provision of the law of the state that where taxes became 
delinquent an exécution or warrant might be issued by the treas- 
urer of the county where the property is located, and placed in the 
hands of the sheriff, and he was authorized to collect the taxes by 
the levy and sale of property. Tyler, the sheriff, was cited for con- 
tempt of court in interfering with the possession of the property by 
the receiver. There was a controversy concerning some portion of 
the taxes. The matter was brought up before the circuit court. 
Tyler was adjudged guilty of contempt of court. He applied to the 
suprême court of the United States, asking to be discharged on a 
writ of habeas corpus. In the suprême court of the United States 
the case was presented very strongly and ably by a number of distin- 
guished lawyers, John Eandolph Tucker belng one of the attorneys 
for the petitioner. They set up the power of the state to collect taxes ; 
that it was a power that could not be interfered with by the United 
States; that, by the statutes of the state, it was provided that the 
collection of taxes should not be stayed or prevented by any in- 
junction, writ, or order issued by any court, or judge thereof ; that 
it was a sovereign power belonging to the state by reason of its 
sovereignty as a state; and that any restraint or any action on the 
part of any court in preventing the state to satisfy its claims for 
taxes would be a direct assault on the independent sovereignty of 
the state. It is a very strong case, — there is no question about it, — 
where a sheriff, holding the warrant of the treasurer, which is sub 
stantially the warrant of the state, is authorized to collect taxes 
due to the state. It is true that there was some controversy as to 
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the amount of the taxes, but the sherifE was clothed with the sot- 
ereignty and power of the state to collect thèse taxes. Many cases 
were cited where the courts hâve said that the officer colleoting 
taxes cannot be interfered with. But the suprême court of the 
United States held that this jurisdiction and authority of the re- 
ceiver are exclusive. The suprême court, speaking through Ohief 
Justice Fuller, said: 

"No nile is better settled than that, when a court bas appointed a receiver, his 
possession is the possession of the court, for the benefit of the parties to the suit 
and ail coneerned, and cannot be disturbed wlthout the leave of the court, and 
that if any person, without leave, Intentionally interfères with such possession, 
he neeessarUy commits a contempt of court, and is liable to punishment therefor 
[citing a number of cases]. Ordinarily the court wlU not allow its receiver to be 
sued rouchlng the property In his charge, nor for any malfeasance of the parties 
or others, without its consent; and while the thh:d section of the act of congress 
of March 3, 1887" [this is the statute referred to \q the argument yesterday as 
permitting suits against the receiver], "now permits a receiver to be sued without 
leave, it also provides that 'such suit shall be subject to the gênerai equity juris- 
diction of the court in which such receiver or manager was appointed, so far as 
the same shall be necessary to the ends of justice.' Neither that, nor the second 
section, which provides that the receiver shall manage the property 'according to 
the valid laws of the state in which such property shall be situated,' restricts 
the power of the circuit court to préserve property in the custody of the law from 
extemal attack. In this case, instead of issuing an attachment against the peti- 
tioner at once for forcibly seizing the roUlng stock of this railroad under the cir- 
cumstances appearing upon the face of the record, the court adopted the course 
of serving him with a rule to show cause, and with an order restraining him in the 
meantime from interférence with the property. The petitioner refused to release 
the property upon request of the receiver, and persisted in his attempt to hold 
possession thereof by force. In disregard of the order of the court. The gênerai 
doctrine that propertj' in the possession of a receiver appointed by a court is in 
custodia legis, and that unauthorized interférence with such possession is pun- 
Ishable as a contempt, is conceded, but it is contended that this salutary rule has 
no application to the collection of taxes. Undoubtedly, property so situated is 
not thereby rendered exempt from the imposition of taxes by the govemment 
within wbose jurisdiction the property is, and the lien for taxes Is superlor to ail 
other liens whatsoever, except judlcial costs, when the property is rightfully in the 
custody of the law; but this does not justify a physical invasion of such custody, 
and a wanton disregard of the orders of the court in respect of it. The mainte- 
nance of the System of checks and balances characteristic of republican institu- 
tions requures the co-ordinate departments of govemment, whether fédéral or state, 
to refrain from any infringement of the Independence of each other, and the pos- 
session of property by the judicial department cannot be arbitrarily ehcroached 
upon, save In violation of this fundamental principle. The levy of a tax warrant, 
like the levy of an ordinary fieri facias, sequestrated the property to answer the 
exigency of the writ; but property in the possession of the receiver is already 
in séquestration, already held In équitable exécution, and, while the lien for taxes 
must be reeognized and enforced, the orderly administration of justice requlres this 
to be done by and under the sanction of the court. It Is the duty of the court to 
see to it that this is done, and a seizure of the property against its will can only 
be predicated upon the assumptlon that the court will fail In the discharge of its 
duty,— an assumptlon carrying a contempt upon Its face." 

I cannot imagine a stronger case, or stronger language, declar- 
ing the exclusive possession of the receiver, and that parties must 
not interfère with the receiver. If they hâve any claim against the 
property, they must go into the court where the receiver is ap- 
pointed. If they hâve any actions against the receiver, they must 
go there with them. If they hâve claims of any character against 
the receiver, they must go to the court having possession of the 
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property. The reason of tlds doctrine is very clear, because, un- 
less this jurisdiction is exclusive, it will necessarily resuit in de- 
stroying property, and wasting it in needless and useless litigation. 
We will hâve, as in this case, a number of suits, — so many, indeed, 
that when they corne up in the various proceedings the court will 
find it difficult to get the bearings, in determining the relation and 
signiflcance of the smallest order. It is plain that ail this litiga- 
tion ought to be carried on in one court, and as far as possible in 
one case. And, since this court obtained original jurisdiction over 
the bank and the receiver and agent, it is clear that the jurisdiction 
of this court over the litigation ought to be maintained. More- 
over, any assumption, with respect to Mr. Stateler's position as the 
agent of this bank, that it can be better disposed of by some pro- 
ceeding in the state court, would be assuming that this court would 
not pérform its duty, or give proper construction to the law, or dé- 
termine the rights of the parties correctly. It must be assumed that 
the jurisdiction is correctly given, and must be exercised. Person- 
ally, I could wish not to draw to this court any jurisdiction, un- 
less it is clearly imposed upon it. But when the court flnds that 
jurisdiction bas been conferred, although the courts of the United 
States are courts of limited jurisdiction, it is the duty of the court 
to see to it that that jurisdiction is protected, and that litigants in 
this court are secure in their rights. This is the gênerai law upon 
the subject. Many authorities might be cited to sustain the au- 
thority of the court in such a case as is hère presented. Many au- 
thorities hâve been cited by counsel in this case to show the scope 
of the jurisdiction of the court where a receiver has been appointed. 
I draw the conclusion from this Oase of Tyler that this statute of 
1888 does not in any way limit the jurisdiction of this court, or 
its authority to protect the receiver, because this is a bill in equity; 
and Mr. Stateler is acting as the receiver of this corporation, under 
the law of the United States, and therefore must be protected in 
that respect. With respect to the proceedings in the state court, 
I am of the opinion that in the appeal in the main case of Chetwood 
V. California Nat. Bank, the writ of error may be prosecuted to the 
suprême court of the United States. 

Mr. Mitchell: Thomas' appeal? 

The Court: Tes; in the Thomas appeal case, by Mr. Chetwood; 
but that he is not authorized to use the name of the bank in that 
appeal. My présent impression is that I am not depriving Mr. Chet- 
wood of any opportunity to test any question that might arise be- 
tween him and any other party involved in that case, in the suprême 
court. It is not my purpose to interfère with the final détermina- 
tion of the issues involved in that case, in whatever court may hâve 
jurisdiction, but I do not think he is entitled to use the name of the 
bank in that appeal. 

With respect to the Stateler case, I am not quite so clear. It 
seems to me that the same principle that I hâve announced lu the 
case just referred to, if applied in the Stateler case, will accomplish 
ail that the court now thinks is within its jurisdiction, namely, that 
with respect to the Stateler case the name of the bank cannot be 
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used. It is true, it is said fhat the cause is being prosecuted for 
the purpose of having it determined wtiether or not Stateler was 
properly appointed and elected agent of the bank. That ques- 
tion, in my judgment, cannot be determined in that way. That is 
the question involved in this case hère. That question must be 
determined in this case, and, whichever way the court détermines 
it, an appeal will lie from such détermination to either the court of 
appeals or the suprême court of the United States. That is the 
proper way to hâve that question determined. I cannot consent 
that the same issues shall be carried forward in two difïerent ac- 
tions, — one in the state court and one hère. A multiplicity of suits 
must be prevented, and, in doing so, that question should only be 
raised and determined hère in the court of original jurisdiction. I 
am not so certain but that there are other questions involved in the 
Stateler case. 

Mr. Mitchell: Is your honor aware that that writ of error to 
review the Stateler case opérâtes as a supersedeas, and ties this 
fund up in the state court indefinitely? 

Mr. Knapp: Not indefinitely; only until it is decided. 

Mr. Mitchell: That money should be brought hère and distrib- 
uted by this court. 

The Court: If that case is prosecuted only between the parties 
remaining in that case, and it does not prosecute an appeal on behalf 
of the bank, I do not see why that money ie not left there to be 
disposed of, and brought into this court. 

Mr. Mitchell : It cannot be. The state court has made the order, 
and the law is plain. The law provides that on the flling of the 
pétition for a writ of error, the citation, and the copy of the writ, 
in the clerk's office of the court whose action is to be reviewed, the 
writ shall operate as a supersedeas, and stay ail exécution. The 
very object of this matter is to keep that fund from being tied up. 
The writ of error was obtained simply to test the question of Mr. 
Stateler's élection. The assignment of errors is attaohed to the sec- 
ond order to show cause. 

Mr. Knapp: If your honor please — 

The Court: Wait a moment. I do not want to bring on another 
argument. Who are the parties in that case? I suppose ail the 
parties are the same, ail the way through? 

Mr. Mitchell: No; they hâve changed them. In the original 
case in the superior court the parties were John Chetwood, Jr., 
plaintiff. the Oalifornia National Bank of San Francisco, a corpo- 
ration, S. P. Young, receiver. R. P. Thomas, A. W. Thompson, and 
Robert A. Wilson, défendants. That was the condition on the ap- 
peal to the suprême court. — Thomas appealing from the judgment; 
Stateler, from the order of July 8th refusing to turn the fund over 
to him. To get the writ of error eut. this is the way it was doue. 
The title of the case, on Thomas' writ of error, is, "The California 
National Bank of San Francisco, a Corporation, Plaintiff in Error, 
against R. P. Thomas and John Chetwood, Jr., Défendants in Error." 
On the Stateler writ of error, it is entitled this way: "The Cali- 
fornia National Bank of San Francisco and John Chetwood, Jr., 
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Plaintiffs in Error, against T. K. Stateler, Agent [he is made a party 
to the suit now for the first time], S. P. Young, Richard P. Thomas, 
R. R. Thompson, and Robert A. Wilson, Défendants in Error." The 
injunction says there shall be no further litigation, yet they made 
Stateler a party in the very face of the iDJunction. 

Mr. Knapp: Hère is the second writ of error, and the flrst cita- 
tion. On the first citation we hâve indorsed an application to 
amend. 

Mr. Mitchell: This is the first time that Mr. Stateler was made 
a party to any action. He was not a party to the suit before; never 
was made a party; never succeeded Mr. Young; never substituted. 
This is the title of the case in the suprême court of the state of 
Califomia (handing book to the court). 

Mr. Knapp: May I call your honor's attention to the writ of 
error itself ? I think your honor will see that that case can be con- 
tinued in the name of Mr. Ohetwood alone, and leave the bank out. 
(Counsel reads.) 

The Court: The trouble, I see now, is this: that, in thèse injunc- 
tion proceedings hère, Mr. Chetwood was commanded to refrain 
from interfering in the matter of the distribution of this money. 
The injunction is as follows: 

"The respondent Chetwood ig restralned and enjoined from commencing any 
further suits to coUect any outstanding debt due said bank, whether the same 
be evidenced by open accounts, bEls, notes, or judgments, or otherwise, or from In 
any way whatever taklng'or attemptmg to take any control or possession of any 
of the funds or assets or property of the sald bank, and from settling and allowing, 
or attempting to settle or allow, any attomey's charges, or any other fées, ex- 
penses, or costs grovving out cf, w which It may be claimed grew out of, any past 
litigation in this matter." 

I have already determined that the respondents cannot hâve any 
allowa'nce made out of that fund in the superior court. That fund 
properly belongs hère. It seems to me that, if I allow Chetwood 
to prosecute this writ of error, I practically set aside and con- 
tradict the other order that the respondents shall do nothing with 
it. That is to say, if I should hold that they should not prosecute 
that case simply in the name of the bank, I would allow them to go 
on with that case to the suprême court, although I have already, 
in thèse other proceedings, indicated that they should have noth- 
ing to do with it. If I am going to be consistent, if my first order 
is properly founded on the jurisdiction of the court, it certainly 
ought to restrain the respondent from prosecuting that suit at ail. 

Mr. Mitchell: Is your honor aware that they ask to have it ad- 
judged by the suprême court that this money shall not corne to your 
honor's recel ver? 

The Court: That is the point. 

Mr. Mitchell: It sets the injunction aside, and ail this work of 
months will have been for nothing. 

The Court: My opinion is that the respondents will have to aban- 
don the writ of error in the Stateler case. 

The judgment of the court is that Mr. Knapp bas been guilty of 
contempt of court in the Stateler case, in taking the writ of error; 
but in view of ail the matters that have been set forth, and in view 
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of the représentations that hâve been made that he misunderstood 
that concluding clause, the judgment of the court is that he pay 
the costs of thèse proceedings. 

I will call attention to the fact that in one of thèse cases there is 
a form of order which might be well followed in this case, which 
goes a little further than the contempt. It indicates what the re- 
spondents must further Ho. 

Mr. Mitchell: In the Tyler case? 

The Court: Yes. The judgment of the court is that Mr. Ohet- 
wood, the respondent, has been guilty of contempt of court in the 
two matters involved in the second order, and that with respect to 
that, in view of ail the matters that are presented hère, he will be 
required to pay the costs of thèse proceedings. 

In regard to the first case, there is a feature that commends itself 
a little more to the favorable considération of the court, as Mr. 
Chetwood has indicated he withdrew the proceedings a few days 
after the court refused to modify the injunction. Still, it was a 
technical contempt of court. I ought to say that Mr. Chetwood 
«ame to me, apparently in good faith, and asked me the meaning of 
the order. Upon being informed, he went immediately out to the 
superior court, and appears to hâve withdrawn the application, so 
that that is merely a technical violation of the order of the court. 

Mr. Mitchell: Your honor's order will be that Mr. Chetwood is 
guilty both as to the flrst and second order to show cause, and sen- 
tenced to pay the costs of the proceedings? 

The Court: Yes. 

Mr. Mitchell: They amount to nothing. It is only a technical 
matter, anyhow. Ail I hâve desired in this matter, was to hâve 
jour honor do just what you hâve done; to hâve this fund brought 
to this court and distributed, and hâve the litigation in référence to 
that fund ended. As regards the tight between Mr. Chetwood and 
Mr. Thomas, that can go on for the balance of the génération. I 
understand that your honor says they shall not use the name of 
the bank, even in that matter, because it is a violation of the injunc- 
tion. In preparing this order, which your honor has signiâed is the 
judgment of this court, I will follow the Tyler case, and the Rhode 
Island case which I read yesterday. It will be ordered that this 
writ of error be dismissed. I ask that your honor follow closely 
that décision in the Rhode Island case, and give them a deflnite 
time in which to dismiss it, because, until that writ of error is dis- 
missed, I cannot get any action from the state court as to the funds. 

The Court: I will make it 20 days. 

Mr. Knapp: It can hardly be done in so short a time. The rec- 
ord must be sent there. 

Mr. Mitchell : It can be dismissed to-day. The authorities are ail 
one way on that. They do not hâve to wait until the record is flled 
in the clerk's office to dismiss the writ of error. Mr. Poster, in hia 
Practice, sets down how that is done. 

The Court: I will give them 20 days. 

Mr. Mitchell : Within what lime will your honor require them to 
produce the évidence of that dismissal to your honor? 
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The Court: Twenty days. 

Mr. Kaapp: Twenty days in wMch to make the dismîssal? 

The Court: No; to prodii,ce the évidence of it. 

Mr. Knapp: We will hâve 10 days after that, or 5 days, any way. 

Mr. Mitchell: Why cannot it be dismissed now, and then give 
them 20 days to produce the évidence of it? 

The Court: I will not require them to do that now, but they must 
dismiss it, and in 20 days produce the évidence of it. 

Mr. Mitchell: The order will so specify? . 

The Court: Yes. 

Mr. Mitchell: Both thèse gentlemen are ofiBcers of this court. I 
suppose it is distinctly understood that when this proceeding is dis- 
missed, and an application made to the superior court of the state, 
there will be no further obstacle thrown in the way of tuming this 
money over to your honor's receiver? 

The Court: I do not know that I can go any further than I hâve. 
You can endeavor to get them to agrée that they will behave them- 
selves, perhaps. In the second proceeding Mr. Holt has not been 
served, I understand? 

Mr. Mitchell: It can be dismissed as to Mr. Holt. There is an 
order to show cause, returnable yesterday, and continued until to- 
day. 

The Court: That is withdrawn, I understand? 

Mr. Knapp: Yes; mainly because Mr. Thompson repudiated it 

The Court: That ends that. 



DBNVEE & R. G. R. CO. V. RISTINE, Receiver. i 
(Circuit Court of Appeals, Eighth Circuit. November 2, 1896.) 
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î. Evidence— Vbrbai, Contract Void under Statute dp Frauds — Injunc- 
TiON Suit. 

A verbal contract, though void under the statute of frauds, may still be 
proved, In résistance to a suit for an Injunction, for tlie purpose of showing 
that it would be inéquitable to grant it. 

2. Statute of Pbauds— Verbal Contract— Part Performance. 

Tlie D. R. R. Co., being about to extend its road across tbe tracks of the G^ 
R. R. Co., the latter obtained an injunction to restrain it from doing so. There- 
upon, a verbal agreement was made between the two roads, by which each 
was to be pennitted to cross the traclis of the other at certain points. The 
C. Co. then dismissed its injunction, and pennitted the D. Co. to cross its 
tracks. Afterwards the C. Co. expended large sums in procuring right of 
way and grading track to a crossing over the D. Co.'s line, but the latter 
applled to enjoin it from making the crossing. Eeld, that the verbal contract, 
if wlthin the statute of frauds, had been taken out of it by the C. Co.'s part 
performance. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Henry F. May (Edward 0. Wolcott and Joël P. Vaile were with 
him on the brief), for appellant. 
Henry T. Kogers, for appellee. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

1 Rehearing denied December 14, 1896. 
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CAXDWELL, Circuit Judge. The Denver & Rio Grande Eail- 
road Company and the Colorado Midland Kailroad Company each 
had roads running to the mining town of Aspen, in the state of Colo- 
rado. The former desired to extend its road at that place across 
the track of the latter to the Durant ore bins, and the latter de- 
sired to extend its road across the track of the former to the Cowen- 
hoven tunnel. The Denver & Rio Grande Company being about to 
cross the track of the Colorado Midland Company with its road, 
the latter obtained from the proper state court an injunction enjoin- 
ing it from so doing. The companies then entered upon negotia- 
tions, which resulted in a verbal agreement that each company might 
extend its road across the track of the other, and thereupon, in con- 
sidération of this agreement, the Colorado Midland Company dis- 
missed its injunction, and permitted the Denver & Rio Grande Com- 
pany to extend its road across its track. Later, when the receiver 
of the Colorado Midland Railroad was about to extend the track of 
that road across the track of the Denver & Rio Grande, the latter 
company flled this bill or pétition, in the court which appointed the 
receiver, praying that he be enjoined from so doing. 

There is some conflict in the testimony as to the exact point at 
which the Colorado Midland road was to cross the track of the Den- 
ver & Rio Grande Company, but the circuit court found the agree- 
ment was made substantially as we hâve stated, and that the point 
at which the Colorado Midland proposed to make the crossing was 
within the limits agreed upon, and we are satisfled with that flnding. 
The well-settled rule is that the flndings of the lower court on an 
issue of fact should be taken as presumptively correct, and that a 
decree should be permitted to stand, unless some obvions error has 
intervened in the application of the law, or some serions or important 
mistake has been made in the considération of the évidence. War- 
ren v. Burt, 12 U. S. App. 591, 600, 7 C. C. A. 105, and 58 Fed. 101; 
Gaines' Ex'r v. Granger, 32 U. S. App. 342, 15 C. C. A. 228, and 68 
Fed. 69; Paxson v. Brown, 27 U. S. App. 49, 10 C. C. A. 135, 144, 
and 61 Fed. 874; Stuart v. Hayden, 18 C. C. A. 618, 72 Fed. 402; 
Snider v. Dobson, 21 C. C. A. 76, 74 Fed. 757; Tîlghman v. Proctor, 
125 U. S. 136, 8 Sup. Ct. 894; Camden v. Stuart, 144 U. S. 104, 12 
Sup. Ct. 585; Crawford v. Neal, 144 U. S. 585, 596, 12 Sup. Ct. 759; 
Purrer v. Ferris, 145 U. S. 132, 12 Sup. Ct. 821; Cheney v. Bilby, 
20 C. C. A. 291, 74 Fed. 52; Kimberly v. Arms, 129 U. S. 512, 9 Sup. 
Ct. 355; Evans v. State Bank, 141 U. S. 107, 11 Sup. Ct. 885; Otten- 
berg y. Corner (présent term) 76 Fed. 263. i 

Assuming the verbal contract for the crossing of each other's 
track to be proved, the appellant insists that it is void under the 
statute of frauds, and that the appellee can claim no beneflt from it 
in this suit. This contention rests on a misconception of the nature 
of this suit. This is not a suit by the Colorado Midland Company 
to enforce spécifie performance of the verbal ' agreement. It is a 
bill brought by the Denver & Rio Grande Company to enjoin the 
Colorado Midland Company from crossing its track. The Denver 
& Rio Grande Company is the complainant in the case, and the Colo- 
rado Midlaud Company the défendant. The burden is on the former 
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oompany to show that it is justly and equitably entitled to the relief 
Jt seeks. Any évidence which shows that it would be inéquitable 
to grant the injunction prayed for is admissible as matter of dé- 
fense, whether it be written or oral, and whether it would or would 
not be suflBcient to warrant a decree for a spécifie performance in a 
suit brought by the Colorado Midland Company to obtain that relief. 
Wiien paroi évidence is offered to prove a contract within the stat- 
ute of frauds, in résistance to a suit for injunction, it does not contra- 
vene the statute. Jarrett v. Johnson, 11 Grat. 327. A contract 
within the statute of frauds is not illégal, but only not capable of 
being enforced. The statute was enacted for the purpose of pre- 
venting fraud, and not for the purpose of aiding in its perpétration. 
Whenever, therefore, the évidence shows that to grant the injunction 
would be to aid the complainant in the perpétration of a fraud upon 
the défendant, the injunction will be denied. It is no objection to 
such évidence that it also proves a contract within the statute of 
frauds. The statute of frauds cannot, by shutting out paroi évi- 
dence in such a case, be converted into an instrument of fraud or 
wrong. Pom. Eq. Jur. § 858, and note 2. The complainant will 
not be heard to say that évidence showing that the relief it seeks 
is inéquitable and unjust must not be considered by the court, be- 
cause it establishes or tends to establish a contract within the stat- 
ute of frauds. One who asks the active interposition of a court of 
equity in his behalf must corne with clean hands, and mast be as 
ready to do equity as he is to ask it. Having obtained the benefits 
"that would accrue to it under the verbal agreem«nt, the Denver & 
Rio Grande Company asks the court to enjoin the Colorado Midland 
Company from taking or enjoying the benefits that would accrue 
to it under that agreement. A court of equity will not exercise its 
extraordinary powers in favor of a complainant under such circum- 
stances, although the agreement is within the statute of frauds. 

Moreover, if the agreement was within the statute, it was taken 
out by part performance. The Colorado Midland Company perform- 
ed the contract on its part. It dismissed its injunction against the 
Denver & Rio Grande Company, and gave the latter company licenst- 
to cross its track. In reliance upon the contract, it expended large 
sums of money in procuring the right of way and grading its track 
to the point of crossing, and was in the act of crossing when this bill 
was filed. Upon thèse facts, it would seem that the Colorado Mid- 
land Company might enforçe a spécifie performance of the contract. 
Courts of equity will enforce a spécifie performance of a contract 
within the statute where the paroi agreement has been partly carried 
into exécution. The distinct ground upon which courts of equity 
interfère in cases of this sort is that, otherwise, one party would be 
able to practice a fraud upon the other, and it could never be the 
intention of the statute to enable any party to commit such a fraud 
with impunity. And where one party has executed his part of the 
agreement in the confidence that the other party would do the same, 
it is obvious that, if the latter should refuse, it would be a fraud upon 
the former to sufler this refusai to work to his préjudice. Story, 
Eq. Jur. § 759; Pom. Cont. § 104. 

The decree of the circuit court is afiirmed. 
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HOLTON V. WALLA.OB et al. 

(Circuit Court of Appeals, Third Circuit. October 23, 1896.) 

CoRPOHATioNs— Stjit bt Stockholdbii on Behalp of Corporation. 

A suit by a stockliolder to enforce rights existing in tlie corporation cannot 
be sustained where it is not alleged tliat any attempt bas been made to secure 
redress tlirough tlie corporation, or through a receiver in cbarge of its property, 
and where neitiier the receiver nor tbe corporation is made a party. (5(3 l<'ed. 
409. afflrmed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

This was a suit in equity by Forbes Holton, as a stockholder of 
the Newcastle Northern Eailway Company, "on behalf of himself 
and other stockholders of said company," against C. S. Wallace 
and several other individuals, to enforce alleged rights of the corpo- 
ration. The circuit court dismissed the bill, with costs (66 Fed. 409), 
and the complainant has appealed. 

E. B. McOomb, for appellant. 

D. B. Kurtz and S. W. Dana, for appellees. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

BUTLER, District Judge. After a careful examination of the 
several errors assigned, we are unable to sustain any of them. The 
opinion of the circuit court is a suflScient vindication of its action in 
dismissing the bill. The causes of suit set up are not vested in the 
plaintif?, but in the corporation, or the receivers of its property, 
appointed by the court, and the plaintiff has not shown himself quali- 
fled to sue on the rights of either. What the circuit court has said 
in this respect so fully expresses our views that we adopt it, and dé- 
cide the case accordingly. The decree is afflrmed, with costs. 



PAGE et ux. V. DICKENS et al. 
(Circuit Court, B. D. North Carolina. October 28, 189C.) 

1. Trust Deed — Payment. 

Décèdent loaned défendant $500 of hls own money, and toolî therefor 
a bond, with a deed in trust, conveying to himself, as trustée for bis 
nièce, defendant's homestead. He made no communication to his nièce 
about the matter, and did not consult her about it, nor did he record the 
deed. He had also made other loans to défendant, which were unsecured. 
Défendant became insolvent, and gave to décèdent his Personal property 
exemption for the purpose of relieving his homestead. The personalty was 
sold for $450, and décèdent applied the amount specifically towards re- 
paying himself the ?500, but did not pay it over to his nièce. No mention 
was made of the matter in his wiil, but hls nièce was made residuary 
legatee of one-half of his estate, by which she would receive much more 
than such $500. Held, that the bond was discharged to the exteat of the 
$450 realized on the personalty. 

2. Samb — Substitution of Security. 

Ûnder such circumstances, the Personal property exemption was not 
substituted for the home lot as security for the bond, but the trwisactîon 
was merely an arrangement for paying the same. 
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This was an action by E. P. Page and wife, Pattie, agaînst W. B. 
Dickens and wife and others, to foreclose a deed of trust convey- 
ing Dickens' home lot, and appoint a trustée. 

J. B. Batchelor and E. 0. Burton, for complainants, 
John W. Hinsdale and W. H. Day, for défendants. 

SEYMOUE, District Judge. The complainants, E. P. Page and 
wife, bring this suit to foreclose a deed of trust and appoint a trus- 
tée. The défendants contend that the bond secured by the deed in 
trust is in part paid. In September, 1881, one G. V. Hardie, since 
deceased, loaned to défendant Dickens $500 of his own money, but 
took therefor a bond with a deed of trust to himself as trustée of 
the complainant Mrs. Pattie Page. It is évident that he intended 
a gift to Mrs. Page. As far as appears, he kept the bond, etc., in 
his possession, made no communication in regard to the matter to 
Mrs. Page and in no way consulted with her about it, nor did he 
record it. He subsequently received, in the manner hereinafter stat- 
ed, property of défendant Dickens, which he sold for $450. He 
did not directly pay this money to Mrs. Page, but he died leaving 
property largely in excess of this sum, and made Mrs. Page his 
residuary legatee of one-half of it. It appears to be conceded that 
he left her mueh more than the amount of the bond secured by the 
deed in trust. Mrs. Page was Hardie's nièce. Hardie appears to 
haTe been a man without family as well as of considérable means, 
and the évidence shows that he took a friendly interest in the ad- 
vancement of the défendant Dickens. He had previously loaned 
him $200 without taking security, to buy the lot upon which he 
built his house. The $500 in question was loaned him to enable 
him to go Into business, and he subsequently loaned money to de- 
fendant's firm. When défendant was subsequently in difficulty, he 
went to Hardie, and found the latter upon his death bed. Hardie 
then said to him: "You hâve corne too late." The deed in trust con- 
veyed Dickens' home lot, the one which he had bought with the 
flrst unsecured loan from Hardie, and which he had subsequently 
improved. Thèse facts are necessary to an under standing of what 
follows. 

Dickens went into business in September, 1881. In April, 1882, 
the firm failed. The original capital was the $500 which Dickens 
had borrowed as above and $500 more that his partner had borrowed 
of his, the partner's, father. Upon the failure the firm made an as- 
signment to one H. B. Dickens, securing as preferred debts the two 
sums of $500 each, borrowed as above stated, and also $107, which 
Hardie had loaned to the firm. The other creditors obtained judg- 
ments against the concern, issued exécutions, and sold the partner- 
ship property. The assignment seems to hâve been totally disre- 
garded, and nothing seems to hâve been done under it. Upon the 
issuing of thèse exécutions the two partners had each his individuaJ 
Personal property exemption under the laws of North Carolina, 
amounting to $500, assigned to him. The other partner turned 
over his exemption to his father, and défendant Dickens turned his 
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over to Hardie. Hardie took it, and had it sold at auction, and 
himself bid it in for $450. This sum Dickens claims was to hâve 
been, and that it actually was, applied upon the bond. The référée 
so finds, and, indeed, it is impossible, upon considering the relations 
of the parties, and their conduct, to suppose otherwise. Hardie 
was dealing with the bond and deed in trust as if they were his 
own. He knew himself to be abundantly solvent, and did not sup- 
pose it material to Mrs. Page how he made his bounty to her ef- 
fectuai, whether by holding the trust deed or by recompensing her 
by his own security, which was probably better than the trust 
deed. Under the circumstances it is not to be considered that any 
dealing by him with the bond and trust could hâve been a breach 
of trust. It doubtless appeared to Dickens that he could safely make 
any arrangement with Hardie to relieve his homestead. He gave 
him his personal property exemption for that purpose. The assign- 
ment was evidently considered out of the way. In any event. Hardie 
was a lenient créditer, and, thèse being the f acts, it is not probable 
that Dickens wonld hâve denuded himself of the small amount 
exempted by law for any other purpose. Hardie died in 1883, hav- 
ing disposed of his property by will, appointing no trustée of the 
trust in suit, but not having, as far as appeared, canceled it, or 
made any entries of payment on it. Of course, we are deprived of 
Hardie's évidence. The référée admitted that of défendant Dick- 
ens as to the transaction between himself and Hardie, but upon con- 
sidération excluded it, under section 590 of the Code of North Caro- 
lina. Upon the other évidence he found in favor of défendant upon 
his plea of payment. I concur with him. The testimony of Em- 
ory, Lewis, J. H. Dickens, and Enoch Dickens I think sufflciently 
supports this view. Emory testifles that at Hardie's sale of the 
exempted goods Hardie told him that he was going to buy them him- 
self, sell them out at his store, and make his debt, That he had 
a mortgage on Mr. Dickens' house and lot to secure the loan he had 
made for the purchase of thèse goods. Lewis says that Hardie told 
him he had loaned Dickens |500, with which to buy goods, and he also 
testifles that about the time of the failure he spoke of having bought 
Dickens' exemption to repay or secure himself the money loaned him. 
J. H. Dickens testifles that either just before or just after the sale 
Hardie said that his money purchased the goods, and that he had to 
hâve it back somehow; that some months afterwards Hardie told 
witness, in answer to a question as to how he was getting on selling 
thèse goods, that he had just about flnished paying back the money 
that bought them. Enoch Dickens testifles that Hardie told him 
that he had loaned W. B. Dickens the money to go into business with, 
and he intended to take thèse goods to get as much of it back as he 
could. If Hardie had taken the assignment of Dickens' exemption 
with no agreement as to the appropriation of the proceeds of their 
sale, he would, of course, hâve been at liberty to appropriate them to 
his unsecured indebtedness. The above-cited testimony, however, 
supports Dickens' claim, which is in itself the only probable explana- 
tion of his conduct, that it was agreed between him and Hardie that 
the property assigned to him as his personal property exemption 
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should cleap his home real estate, or at least it showa what amounta 
to the same thing, — that Hardie did so appropriate it. In eitlier 
event, the' bond was discharged to the amount of $450 paid for the 
exempt property. If it be considered that by receiving the $450 
Hardie made himself liable to that amount to the feme plaintiff, that 
can make no différence with this action. Hardie then owed Mrs. 
Page $450. Whether his disposition in her favor was or was not a 
payment of that debt we need not consider. Counsel for complain- 
ants say, however, that the receiving by Hardie of the personal prop- 
erty exemption and substituting it for the bond secured by Dickens' 
home lot was in itself on its face a breach of trust ; that Dickens was 
a party to such breach; and that, therefore, the transaction was void, 
and the bond still remains. It is sufflcient to say, in answer to this, 
in addition to what has already been said, that there was no substitu- 
tion of the Dickens exemption for the Dickens home lot as security 
for the bond. It was simply an arrangement for paying the bond. 
Dickens paid it to Hardie, the trustée. He was not bound, under the 
décisions in North Carolina, to see to the payment to the cestui que 
trust of the money received by Hardie. If, indeed, he were so bound, 
Hardie would be primarily liable. In any point of view défendant is 
entitled to what he claims,— a crédit of $450 on the bond. This dis- 
poses «f ail the exceptions made by counsel for complainants, or ren- 
ders their considération unnecessary. The exceptions are overruled, 
and judgment will be rendered in accordance with the flnding of the 
référée. 



NEW YORK SECURITY & TRUST 00. v. EQUITABLE MORTG. 00. 
(Oircuit Court, S. D. New York. October 15, 1896.) 

1. MoRTGAGK Bonds— Sale of Skcuritt— Corpohations. 

A corporation mortgagor, coming intc possession of bonds or coupons 
secured by Its mortgage, cannot entorce them agalnst the proceeds of sale 
of the naortgaged property, wbere sueh proceeds are Insuflacient to pay In 
full the other outstanding bonds and coupons secured thereby. 

3. Same — Assibnment— Reissde. 

If a corporation mortgagor regains possession of past-due obligations, 
freed from any lien, and assigna without delivering them, such asslgn- 
ment does not constitute a reissue, and the assignée gets only the right, 
title, and intereet of the mortgagor. 

This was a suit by the New York Security & Trust Company 
and others against the Equitable Mortgage Company. The cause 
was heard on exceptions to the report of a spécial master. The 
spécial master was appointed to take such proof as might be 
offered by any of the parties to the cause, or by any creditors or 
stockholders of the Equitable Mortgage Company, concerning its 
indebtedness, and specially to take proof of the claim of the First 
National Bank of Candor. The bank claims to be the owner, by 
assignment from the Natchez Water & Sewer Company, of cer- 
tain coupons belonging to bonds of that company. The property 
securing the bonds was sold under a foreclosure, and realized 
about two-thirds the amount of the mortgage debt and interest. 
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The Equitable Mortgage Company, owning a majority of the 
bonds, became the purchaser at the sale, and the coupons in ques- 
tion were proved up, with tàe bonds and subséquent coupons, as 
the property of the mortgage company; and that company, with- 
out protest or objection from any source, received the distributive 
share of the proceeds payable upon those coupons. The bank 
«laims the amount thus received by the Equitable Company, on 
the theory that the coupons were the property of the water com- 
pany, and were proved up by the Equitable Company under a 
paroi agreement that the amount received thereon should be col- 
lected for the benefit of the water company, and that such amount, 
therefore, constituted a trust fund in the hands of the Equitable 
Oompany and its receivers, which the bank, as assignée of the 
water company, is entitled to foUow and reclaim. It is admitted 
that the bonds were never in the possession of the bank, but hâve 
been continuously attached to the bonds which were held and 
owned by the mortgage company. The mortgage company does 
not claim the absolute property of the coupons, but insists that 
they were held by it as collatéral for indebtedness which the 
amount realized from the foreclosure sale was not sufiBcient to 
pay. The bank, on the other hand, contended that the coupons, 
although attached to the bonds and in possession of the mortgage 
company, remained the absolute property of the water company. 
The title of the bank is asserted under two written instruments, as 
f ollows : 

"First National Bank. 

"Candor, N. Y. July 31, 1891. 
"For value rec'd, I hereby sell and transfer unto the First Nat. Bank of 
Candor, N. Y., ail tlie coupons, due Nov. 1, 1889, May, 1890, and Nov., 1890, 
issued by the Natchez Water & Sewer Company, with 125 of its first mort- 
gage bonds, which coupons amount, each set to $3,750, total $11,250, and hâve 
ail been delivered to the Equitable Mortgage Company. This transfer is in- 
tended to carry said coupons and ail sums arising therefrom. 

"J. F. Thompson." 

"The Natchez Water & Sewer Company hereby ratifies the assignment of the 
Nov., 1889, May & Nov., 1890, coupons of 125 of its bonds, made by J. F. 
Thompson to the E^rst Nat Banli of Candor, N. Y., and likewise assigns aU 
Its interest in said coupons. The Natchez Water & Sewer Company, 

"By J. F. Thompson, Prest," 

Ail the coupons were overdue and unpaid at the date of the as- 
signment to the bank, and proceedings for the foreclosure of the 
mortgage securing the bonds were pending, or about to be com- 
menced, with the knowledge of Thompson and the water company. 
No notice of this assignment was given to the mortgage company 
until after the foreclosure sale, when the following letter was 
received by the mortgage company: 

"Candor, N. Y. Nov. 17, 1892. 

"Chas. N. Fowler, Pt. Equitable Mtg. Co., 40 Wall St., N. Y.— Dear Sir; 
Some time ago this bank became the owner of the May and Nov., 1890, coupoas, 
attached to 125 of the bonds of the Natchez Water & Sewer Co., and held by 
you. Please forward to us the .1udgt. of foreclosure obtained on said bonds, 
which judgment was obtained in your name. 

"Resp., yours, J. Thompson, Cash." 

v.77F.no.l— 5 
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It appears that the bank was itself ewner of $10,000 of the 
water Company bondis, appeared by counsel in the foreclosure suit, 
but made no claim to thèse coupons, nor gave any notice of any 
claim. The master recommended that the clalm should be disal- 
<owed, and the bank excepted thereto. 

William A. McQuaid, for the motion. 
Thomas G. Shearman, opposed. 

LACOMBE, Circuit Judge. If thèse particular coupons were 
included in the security which Post, Martin & Oo. took as collat- 
éral for their advance, and which security the Equitable Mort- 
gage Company subsequently purchased from the pledgee, the First 
National Bank of Candor bas no title to them. If the Natchez 
Water Company did not pledge them, or if the pledgee subse- 
quently released them from the pledge, and did not sell them to 
the mortgage company, then they became simply unissued prom- 
ises to pay of the water company, which happened to be kept, not 
in their own ofiSce, but in the convenient custody of a third person. 
It would, in such case, hâve been quite compétent for the water 
company to issue them to any one who chose to give value for 
them; and when so issued they might, perhaps, become valid 
obligations of such company, and property in the hands of the 
person to whom they were issued. But this was not done. The 
water company never issued them to the bank, nor to any one else. 
They remained continuously in the custody of the mortgage com- 
pany. At no time subsequently to their release from the lien of 
the Post, Martin & Co. loan (assuming they were thus released) 
did they pass into the hands of any bona flde holder for value. 
The transaction between the water company and the bank cer- 
tainly was not such an issuance of the coupons, even waiving any 
question as to what rights would pass to the purchaser from a 
corporation of its overdue obligations. The most that was done 
was to asisign to the bank ail the water company's right, title, and 
interest in the unissued coupons. As to what such right, title, 
and interest was, the spécial master was entirely right in his 
finding that the Natchez Company, holding the coupons free from 
any pledge, would "not be entitled to share in the proceeds of 
sale under foreclosure, since it cannot * * * be successfully 
maintained that a mortgage debtor, having become possessed of 
bonds or coupons secured by its mortgage, can enforce them 
against the proceeds of sale of the mortgaged property, where 
such proceeds are insufficient to pay in full the other outstanding 
bonds and coupons secured thereby. • • * Tiie coupons [in 
question] were not entitled to share in the proceeds of sale of the 
mortgaged property, as against the holders of the other bonds 
and coupons, who were not paid in full." 

There is nothing in the suggestion that the receivers of the 
mortgage company cannot be heard to make this objection to the 
claim of the bank or its assignée, by reason of the fact that, under 
decree of court in the foreclosure proceedings, thèse very coupons 
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did share in the proceeds of the sale of the mortgaged property. 
It is apparent from the record before the spécial master that it is 
a disputed question of fact whether or net the coupons in ques- 
tion were originally taken by the mortgage company as collatéral 
security, and thus eventually became its property. Presumably, 
the court which made the decrees in îoreclosure reached that con- 
clusion. It certainly cannot be assumed that it held coupons to 
be entitled to share in the proceeds, when sucn coupons had been 
returned to the debtor company free from any lien, and never 
reissued by it to any one. Tbe exceptions are orerruled. 



OREGON & O. R. CO. et al. t. UNITED STATEa 

(Circuit Court of Appeals, Nlnth Circuit October 19. 1898.» 

No. 275. 

t. P0Bi,ic Lands— Railkoad Grants— Act of Forfbituke. 

The forfelture of uneamed rallroad grants declared by the act of Sep- 
tember 29, 1890 (26 Stat. 496), waa for the beneflt of the United State» 
only, and dld not operate In favor of any company clatmlng such forfelted 
lands uader an overlapplng location. 

S. Samb— Map dp Gknkral Route. 

The map filed March 6, 1865, with the secretary of the Interlor by the 
président of the Northern Paclflc Rallroad Company (known as the "Per- 
ham Map"), purportlng to deslgnate the gênerai route of the road, but 
•which was rejected by the commissloner of the gênerai land office as belng 
Indeflnite and not properly autbentlcated, did not operate as a wlthdrawal 
or ségrégation of any public lands along the route. 69 Fed. 899, reversed. 

8. Samb— Ovbrlapping Ghant. 

The act of July 2, 1804, granting lands to aid In the construction of the 
Northern Pacifie Rallroad, did not of Itself operate as a wlthdrawal or 
appropriation of public lands within the prescribed limits of the route; 
and by reason of the failure of the company to file a suffleient map 
of gênerai location opposite lands subsequently traversed by the Ore- 
gon & Califomia RaUroad prlor to the grant made to the latter company 
(Act July 25, 1866), or prlor to the definlte location of its route (Octo- 
ber 29, 1869), the grant to the Northern Pacifie Company never took efCeet 
as to such lands, and the tltle thereof passed to the Oregon & Caltfornla 
Company. 69 Fed. 899, reversed. McKenna, Circuit Judge, dissenting. 

i. Samb. 

At the date of the grant of the Oregon & Califomia Company, the right 
of locating Its road so as to take the lands In question existed unlmpaired 
In the Northern Pacific Company, and continued to exist until tbe act of for- 
felture, In conséquence of which the lands did not pass to the Oregon & 
Califomia Company, but were restored by the act of forfelture to the 
United States. Per McKenna, Circuit Judge, dissenting, 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

This was a suit by the United States to cancel certain patents issued 
to the Oregon & Califomia Railroad Company for lands lying with- 
in the state of Oregon, which are claimed by said company to hâve 
been eamed under the act of congress of July 25, 1866, granting it 
lands to aid in the construction of a Une of railroad from Portland 
to the southern boundary of the state. The circuit court rendered « 
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decree in favor of the United States (69 Fed. 899), and the défendant 
appealed. 

William F. Herrin and William Singer, Jr., for appellants. 
John M. Gearin, for the United States. 

Before McKENNA and EOSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. The case is this: By the act of congress 
of July 2, 1864 (13 Stat 365), the Northern Pacific Eailroad Com- 
pany was incorporated, with authority to construct and maintain a 
continuons railroad and telegraph line — 

"Beginning at a point on I^aie Superior, In the state of Minnesota or Wiscon- 
sln, thence westerly by the most eligible railroad route, as shall be determined 
by said company, wlthin the terrltory of the United States, on a line north of 
the 45th degree of latitude, to some point on Puget Sound, with a branch via 
the valley of the Columbia river, to a point at or near Portland, in the state 
of Oregon, leaving the main trunk line at the most suitable place, not more than 
three hundred miles from its western terminus." 

And grauting to the company, in aid thereof, every altemate sec- 
tion of public land, not minerai, designated by odd numbers, to the 
amount of 20 altemate sections of land per mile on each side of its 
line, as the company should adopt through the territories of the 
United States, and 10 alternate sections per mile where the road 
passes through any state — 

"And whenever on the Une thereof the United States hâve full title, not re- 
served, sold, granted, or otherwise appropriated, and free from pre-emption, 
or other clalms or rights, at the time the line of said road is deflnitely fixed, 
and a plat thereof filed in the office of the commissioner of the gênerai land 
office; and whenever prior to said time, any of said sections or parts of sec- 
tions shall hâve been granted, sold, reserved, occupied by homestead settlers, or 
pre-empted, or otherwise disposed of, other lands shall be seleeted by said 
company in lieu thereof, under the direction of the secretary of the interior, in 
alternate sections, and designated by odd numbers, not more than ten miles 
béyond the limits of said altemate sections." 

The sixth section of the act provided that: 

"The président «of the United States shall cause the lands to be surveyed for 
f orty miles in wldth on both sides of the entire line of said road, af ter the 
gênerai route shall be fixed, and as fast as may be required by the construction 
of said railroad; and the odd sections of land hereby granted shall not be 
liable to sale, or entry, or pre-emption before or after they are surveyed, except 
by said company, as provided in this act." 

On the 6th day of March, 1865, Josiah Perham, as président of the 
Northern Pacific Railroad Company, addressed to the secretary of 
the interior the following letter : 

"Washington, D. C, 6 Maroh, 1865. 
"Hon. J. P. Upsher, Secretary of the Interior— Sir: Under authority from 
the board of directors of the Northern Pacific Railroad Company, I hâve des- 
ignated on the accompanying map, in red ink, the gênerai line of their railroad 
from a point on Lake Superior, in the state of Wisconsin, to a point on Puget 
Sound, in Washington terrltory, via the Columbia river, adopted by said com- 
pany as the Une of said railroad, subject only to such variations as may be 
found necessary after more spécifie surveys; and I respectfully ask that the 
same may be filed in the office of the commissioner of the gênerai land office, 
together with a copy of the charter and organization of said company, and 
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that under your directions the lands granted to said eompany may be marked 
and wlthdrawn from sale in conformity to law. 
"I am, respectfully, your obt. servt., 

"Josiah Perham, Prest. N. P. R. E. Company." 

Accompanying this letter was a map iipon wMch was traced in 
red ink a Une indicated by the letters, "H, J, K, L, M, A, B, 0," and 
extending from Lake Superior to Puget Sound, and along which was 
written this explanatory statement : "H, J, K, L, M, A, B, C, is prac- 
ticable railroad, as surreyed by Governor Stevens." On the 9th of 
March, 1865, the then secretary of the interior, Mr. Upsher, addressed 
to the commissioner of the gênerai land office the following letter: 

"Department of the Interior. 

"Washington, D. C, March 9th, 18G5. 

"Sir: Herewith I transmit a map upon which the 'gênerai Une' of the 
Northern Pacific Railroad, as adopted by the board of directors of that rail- 
road Company, is delineated; also a copy ot the letter of the président of said 
Company, dated the sixth instant, requesting tliat the granted lands along said 
line be withdrawn from market. In vlew of the provisions of the 3d and 6th 
sections of the act of congress, approved July 2, 1864 (Pamphlet Laws, pages 
368, 369), should you perceive no objection, I think that the odd-numbered sec- 
tions along the line for ten miles in width on each side, in Minnesota and Wis- 
consln, and for twenty miles in width on each side along that part of thé line 
extendlng through the territories westward to Puget Sound, may be withdrawn 
as requested, as preliminary to the final survey and location of said railroad. 
The even-numbered sections along the line will, however, be subject to disposai 
by the United States, as provided in the 6th section of said act of congress. 
"Very respectfully, your ob't servant, J. P. Upsher, Secretary. 

"The Commissioner of the General Land Office." 

Mr. Harlan having, shortly after, succeeded Mr. Upsher as secre- 
tary of the interior, the commissioner of the gênerai land office on 
June 22, 1865, addressed to Mm a letter, stating, in substance, that 
Secretary Upsher had, under date of March 9, 1865, sent to the gên- 
erai land office a diagram showing the proposed route of the North- 
ern Pacifie Eailroad Company, which diagram had been filed in the 
secretary's office, accompanied by a request for the withdrawal of 
the land along such route; that, as no withdrawal had been ordered 
by Secretary Upsher, no action was taken in the gênerai land ofQce 
upon the application, and that as Mr. Perham, président of the eom- 
pany, had called attention to the matter, the commissioner, while 
proceeding to state objections to the diagram, and his reasons for 
thinking no withdrawal for the benefit of the eompany should be 
made, asked for such directions as the secretary should deem proper 
in the premises. Among the objections urged by the commissioner 
was this: That the diagram presented to and fÙed with the secre-" 
tary did not constitute such a map of the gênerai route of the pro- 
posed road as was required by law and the ruies of the land départ- 
ment. That thèse required "a connected map showing the exact 
location; the map indicating by flagstaiïs the progress of the sur- 
vey; the map to be authenticated by the afiSdavit of the engineer, 
with the approval of the accredited chief officer of the grante*"." 
And that, in the judgment of the commissioner, no withdrawal 
should be ordered until such a map is filed in the gênerai land ot&ce. 
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Thèse views of tiie commissioner, so far as the record shows, were 
acqiiiesced in by the secretary of the interior, as well as by the 
Northern Pacific Railroad Company; for nothing further, so far as 
appears, was ever done with or under the Perham map or diagram. 

On the 25 th of July, 1866, congress made a gi'ant to the Oregon 
& Califomia Eailroad Company, in aid of the construction of a 
line of railroad and telegraph beginning at the city of Portland, 
Or., and extending thence southerly through the Willamette, Ump- 
qua, and Rogue River valleys, to the southern boundary of that 
state, there to connect with a line of railroad and telegraph to be 
built from a point on the Central Pacific Railroad, in the Sacra- 
mento valley, in California, to the point of connection at the Ore- 
gon line. 14 Stat. 239. The grant was of every alternate sec- 
tion of public land, not minerai, designated by odd numbers, to the 
amount of 20 alternate sections of land per mile (10 on each side) 
of the designated line, with the provision usually found in such 
grants, for the sélection of indemnity lands within deflned limits 
for such sections, or parts of sections, within the primary limits, 
as shall be found to hâve been granted, sold, reserved, occupied 
by homestead settlers, pre-empted, or otherwise disposed of. On 
October 29, 1869, the Oregon & California Railroad Company duly 
filed in the office of the commissioner of the gênerai land office its 
map of definite location, showing that portion of the surveyed line 
it was by the act of July 25, 1866, authorized to build from Port- 
land southerly to the California boundary, and extending beyond 
and opposite the lands hère in controversy. The map so filed was 
accepted, and by direction of the secretary of the interior the com- 
missioner of the gênerai land office on the 31st day of January, 
1870, ordered the withdrawal, for the beneflt of the Oregon & 
California Eailroad Company, from sale or location, préemption, 
or homestead entry, ail the odd-numbered sections within 20 and 
30 miles of the designated line of road. The Oregon & Califomia 
Eailroad Company proceeded to construct the road along the line 
so designated, and, having completed it, it was inspected by com- 
missioners appointed for the purpose by the président; and, hav- 
ing been found by him to hâve been constructed in accordance with 
the terms of the grant, patents were af terwards, and prior to the 
commencement of this suit, issued to the Oregon & California Rail- 
road Company for the lands in controversy. Nothing was done 
by the Northern Pacific Railroad Company under its grant, except 
the filing of the Perham map or diagram, together with the ac- 
companying letter of the président of that company, and his re- 
quest for the withdrawal of the lands along its line for its benefit, 
prior to the definite location of the route of the Oregon & Cali- 
fornia Railroad Company on October 29, 1869. In the year foUow- 
ing, to wit, May 31, 1870, congress passed a joint resolution, by 
which, among other things, the Northern Pacific Railroad Company 
was authorized — 

"To locale and construct, under the provisions and with the privilèges, grants, 
and duties provided for in Its act of incorporation, its main road to some point 
on Puget Sound via the valley of the Columbia river, with the right to locate 
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and eonstruct its branch from some convenlent point on its maîn trunk Une 
acroes the Cascade Mountains to Puget Sound; and In the event of there net 
being in any state or territory in wliich said main Une or branch may be located, 
at tlie time of tbe final location thereof, the amount of lands per mile granted 
by congress to said company, within the limlts prescribed by its charter, then 
said Company shall be entltled, under the directions of the secretary of the 
interior, to reçoive so many sections ot land belonging to the United States, 
and designated by odd numbers, in sueh state or territory, within ten miles on 
each side of said road, beyond the limits prescribed in said charter, as will make 
up snch deflciency, on said main Une or branch, except minerai and other lands 
as excepted in the charter of said company of elghteen hundred and sixty-four, 
to the amount of the lands that hâve been granted, sold, reserved, occupied by 
homestead settlers, pre-empted, or otherwise disposed of subséquent to the 
passage of the aet of July two, eighteen hundred and sixty-four. And that 
twenty-five miles of said main Une between its western terminus and the city 
of Portiand, In the state of Oregon, shaU be eompleted by the first day of Jan- 
uary, Anno Domlni eighteen hundred and seventy-two, and forty miles of the 
remaining portion thereof each year thereafter until the whole shall be eom- 
pleted between said points." 16 Stat. 378. 

By this résolution, as said by Mr. Secretary Lamar in Eailroad 
Co. V. McRae, 6 Land Dec. Dep. Int. 400— 

"The désignations of the Unes of the road were changed. That which by the 
granting act was known as the 'branch Une' (via the valley of the Columbia 
river, to a point at or near Portiand, in the state of Oregon) was changed to 
'main road' or 'main Une,' and that which had been designated as 'main Une' 
(across the Cascade Mountains to Puget Sound) was changed to 'branch Une.' 
' So, by the joint resolution of 1870 (May 31st), the company was authorlzed to 
locate and eonstruct Its main Une via the Columbia river, through some point 
at or near Portiand, Or., to a suitable point on Puget Sound, with the privilèges, 
grants, and duties provided for in its act of incorporation." 

After the passage of the joint resolution of May 31, 1870, to wit, 
on August 4, 1870, two maps, designating the gênerai route of 
its road, were flled by the Northern Pacific Railroad Company in 
the gênerai land office, upon which orders of withdrawal of the 
lands along the Une indicated thereby were made, respectively, Au- 
gust 13, 1870, and October 27, 1870, within the limits of which 
withdrawals are the lands afterwards patented to the Oregon & 
California Railroad Company, and hère involved. The Northern 
Pacific Railroad Company never filed any map of deflnite location 
of the line it was authorized to build opposite the lands in contro- 
Tersy, and never built such line; and, for its failure in this respect, 
congress, by the act of September 29, 1890 (26 Stat. 496), forfeited 
whatever rights, if any, the company had to the lands hère in ques- 
tion, and by the présent suit the govemment seeks to cancel the 
patents therefor, which were issued to the Oregon & California 
Railroad Company. 

That the Oregon & California Railroad Company got nothing by 
the forfeiture of September 29, 1890, is clear, for the forfeiture 
declared was for the benefit of the government only. U. S. v. 
Southern Pac. R. Co., 146 U. S. 570, 13 Sup. Ct. 152. And if the 
grant to the Northern Pacific Railroad Company ever attached to 
the lands in controversy, or if they were withdrawn from the mass 
of public lands for the benefit of that company at the time the 
grant to the Oregon & California Railroad Company became ef- 
fectiTe, it is clear that they were not embraced by that grant, and 
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that the patents therefor should be annulled. The real question 
in the case, therefore, is, did the lands in question ever become 
affected by any grant to the Northern Pacific Eailroad Company? 
• If they were public lands, not minerai, and not granted, sold, re- 
serTed, occupied by homestead settlers, pre-empted, or otherwise 
disposed of, at the time of the grant to the Oregon & California 
Eailroad Company, and at the time of the flling of the map of def- 
inite location of the route of that company's road along and oppo- 
site to them, it is obvions that they would be embraced by the grant 
to that Company, and cannot be affected by any grant contained 
in the subséquent joint resolution of congress of May 31, 1870. 
That resolution, as held by the suprême court in the case entitled 
U. S. V. Northern Pac. E. Co., 152 U. S. 284, 294, 297, 14 Sup. Ct. 
598, 602, 603, contained a new grant to the Northern Pacific Eail- 
road Company, but did not embrace any public land disposed of 
after the passage of the act of July 2, 1864. The joint resolution 
of May 31, 1870, and the proceedings taken thereunder by the North- 
ern Pacific Eailroad Company, hâve therefore no bearing what- 
ever on the question in this case, and the effect given by the court 
below to the maps flled by the Northern Pacific Eailroad Company 
under and pursuant to the provisions of that resolution consti- 
tutes one of the errors into which the court below fell in its con- 
sidération and décision of the case. 

The only thing remaining in the case that could take the lands 
in controversy ont of the mass of public lands to which the grant 
of 1866 to the Oregon & California Eailroad Company applied, 
is the preceding grant to the Northern Pacific Eailroad Company 
of July 2, 1864, and the Perham map or diagram flled thereunder. 
It is not pretended that any order of withdrawal was made by 
any oiBcer of the land department based on that map. Was it 
sufflcient, taken in connection with the act of July 2, 1864, to con- 
stitute a statutory withdrawal of the lands in question for the 
benefit of the Northern Pacific Eailroad Company? It was not, 
for at least two very substantîal and obvious reasons. Upon its 
face, as well as by the letter accompanying it, from the président 
of the Northern Pacific Eailroad Company, of date March 6, 1865, 
it purported to be a désignation of the gênerai route of a railroad 
from a point on Lake Superior, in the state of Wisconsin, via the 
Valley of the Columbia river, to Puget Sound, in the state of Wash- 
ington, which the letter of its président stated the company had 
adopted as the line of its road. That was not the Une the îs^orth- 
ern Pacific Eailroad Company was authorized by the act of July 2, 
1864, to locate and build. The line authorized by that act, and in 
aid of which that grant was made, extended, as has been seen, 
from a point on Lake Superior, in the state of Minnesota or Wis- 
consin, westerly, by the most eligible railroad route, on a line north 
of the forty-fifth degree of latitude, and within the territory of the 
United States, to some point on Puget Sound, with a branch via 
the Valley of thé Columbia river to a point at or near Portland, 
in the state of Oregon; leaving the main trunk line, at the most 
suitable place, not more than 300 miles from its western terminus. 
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13 Stat. 365; U. S. v. Northem Pac. E. Co., 152 U. S. 284, 14 Sup. 
et. 601. As said by the suprême court in the case just cited, 

"Although that act allowed the company to adopt the most eligible route, 
•withln the terrltory of the TJnlted States, north of the forty-flfth degree of 
latitude, It Is clear that congress contemplated the construction o( a main trunk 
Une between Lake Superlor and Puget Sound, which would not touch any 
point 'at or near Portland,' and the western end of which would be east and 
northeast of a direct line between Portland and Puget Sound, and, in addition, 
a branch line leavlng the main trunk line, at some suitable place, not more 
than three hundred miles from its western terminus, and extending 'via the 
valley of the Columbia river to a point at or near Portland.' If the main Une, 
as originally indicated by the act of 1864, had been estabiished on the route 
between Portland and Puget Sound, the branch line could not hâve left the 
jnaln line at some point not more than three hundred miles from Its western 
terminus, and extended via the valley of the Columbia river to a point at or 
near Portland. The authority given to the company to adopt the most eligible 
route dld not authorize It, by a map of gênerai route, to cover an unlimlted 
extent of country, north of the forty-fifth degree of latitude. On the contrary, 
as said in St. Paul & P. R. Oo. v. Northem Pac. R. Co., 139 U. S. 1, 13, 11 
Sup. et 389, 393, 'when the termini of a railroad are mentioned for whose 
construction a grant is made, the extent of which is dépendent upon the dis- 
tance between those points, the road should be constructed upon the most di- 
rect and practicable line. No unnecessary déviation from such line would be 
deemed withln the contemplation of the grantor, and would be rejected as not 
in accordance with the grant.' " 

The indeflniteness of the Perham map or diagram, which is so 
manifest on its face, was alluded to by the suprême court, in the 
same case (152 U. S. 292, 14 Sup. Ct. 601), in thèse words: 

"It may be that the indeflniteness of the map of gênerai route presented by 
the Northern Pacifie Railroad Company in 1865 constltuted the reason why 
that map was not accepted by the interior department." 

So it was, as has aiready been shown. The fact that upon its face 
it did not pnrport to be anything more than a mère sketch or dia- 
gram, unauthenticated by any engineer or officer charged with the 
duty of designating such a route, coupled with the fact that it was 
not only not accepted, but was rejected, by the land department of 
the government, as insufflcient to properly designate the gênerai 
route of the road the company was by the act of congress authorized 
to build, constitutes a second reason why the granting act did not 
itself operate to withdraw the lands in controversy for the beneflt 
of the Northem Pacific Railroad Company. They therefore remain- 
ed public lands, to which the subséquent grant to the Oregon & Cali- 
fornia Railroad Company might apply, unless it be that the grant 
contained in the act of July 2, 1864, in and of itself, without any 
désignation of the route of its road by the grantee, the Northem Pa- 
cific Railroad Company, operated to withdraw the lands in contro- 
versy from the mass of public lands. And, if thèse lands, why not 
ail other public lands within the territory of the United States, situ- 
ated north of the forty-fifth degree of latitude, and between the 
termini named in the act? It would be difïicult to maintain any 
distinction in this respect between any of the public lands, not. 
minerai, situated in the immense belt through and along which the 
Northern Pacific Railroad Company might hâve locat^ and con- 
structed its road. 
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The court bélowj in its opinion, held tkat: 

"It might^ defliiltely locate its Une in good falth, in compliance with the re- 
qulrement of the act, and by such location sélect and acqulre the lande within 
tlie place limita upon both sides of its Une. It Is unimportant that tlie company 
never exercised this power." 

In holding that it is unimportant that the Northern Pacifie Rail- 
road Company never exercised its right to locate and build its road 
along and opposite to the lands in controversy, the court below com- 
mitted its second error. It is said that the grant contained in the 
act, in and of itself, was -'an appropriation of the public lands." Of 
what public lands? Of ail the public lands situated within that im- 
mense belt through and along whioh the Northern Pacific Railroad 
Company was authorized to locate and build its road? Manifestly, 
if, prior to any désignation by the grantee company of the line of 
road it was authorized to locate and build, the act making the 
grant, in and of itself, operated as an appropriation of any particu- 
lar land, it operated as an appropriation of ail public lands within 
the United States situated north of the 45th degree of latitude, and 
between the termini named in the act; for, prior to some désigna- 
tion of the route, it could not be known where the grantee company 
would flnd the most eligible railroad route, along which route it was 
authorized to build. We repeat, therefore, that prior to the désig- 
nation of some route no distinction can be made between any of the 
public lands, not minerai, situated in the belt through and along 
which the Northern Pacific Railroad Company might hâve located 
and constructed its road. Is it possible that ail of that immense 
body of public land was, by the act of July 2, 1864, in and of itself, 
without any désignation by the grantee company of the line of its 
road, withdrawn from subséquent grants? Undoubtedly not. In 
the case of U. S. v. Southern Pac. R. Co., 146 U. S. 570, 13 Sup. Ct. 152, 
the suprême court said that the intent of congress in ail railroad 
land grants, as has been declared by that court again and again, was 
that such grants shall operate at a fixed time, and shall take only 
such lands as at that time are public lands. Axid in respect to this 
very grant of Julv 2, 1864, the suprême court, in the case of U. S. 
V. Northern Pac. R. Co., 152 U. S. 296, 14 Sup. Ot. 598, 603, in express 
terms declared that it embraced only public land to which the Unit- 
ed States had fuU title, not reserved, sold, granted, or otherwise 
appropriated, and free from pre-emption, or other claims or rights, 
at the time its line of road was deflnitely fixed, and a plat thereof 
filed in the ofl9ce of the commissioner of the gênerai land oflQce. As 
it is not pretended that any such line, in so far as concerns the lands 
hère in controversy, ever was deflnitely fltxed, how that grant, in and 
of itself, without any désignation of the required route, can be held 
to embrace thèse lands, we are unable to understand. It requires 
an act of the grantee to give précision to such grants, and to identify 
by the location of its road the lands embraced by the grant. When 
that is properly done, the grant attaches thereto, and becomes ef- 
fective as of its date; but, until there is some désignation of route 
by the grantee, there is nothing to segr^ate any particular land 
from the mass of public lands, and manifestly, if such ségrégation 
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never occura, tliose that otherwise might be covered by the grant re- 
main public lands, and subject to any otber valid grant tbat con- 
gress may hâve made embracing them. Tbe grànt of July 2, 1864, 
to tbe Northern Pacific Eailroad Company never having taken ef- 
fect, so far as concerna the lands in controversy in this suit, they 
were public lands at the time of the grant to the Oregon & Cali- 
fornia Eailroad Company, and at the time of the definite location 
by that company of the road it was authorized to build along and 
opposite to them; and falling as they do within the tenns of that 
grant, and having been eamed by and patented to that company, 
the judgment is reversed and the cause remanded, with directions to 
the court below to dismiss the bill. 

McKENNA, Circuit Judge (dissenting). It is contended by appe- 
lants that the graoït to the Oregon & Califomia Railroad Company 
is within the réservations of the grant to the Northern Pacific Rail- 
road Company; that is, by filing its map of definite location before 
the Northern Pacific Company had fixed its line of road, either by a 
map of gênerai route or definite location, it acquired priority of 
right, by the exceptions in the grant to the Northern Pacific Com- 
pany. This is important to be considered. If tnie, it détermines 
the case in favor of appellants, without regard to the propositions 
considered by the majority of the court. If not true, it is yet im- 
portant as bearing on those propositions. Section 3 of the North- 
ern Pacific Bailroad act is as foUows: 

"And be it further enacted: that there be and hereby Is granted to the North- 
ern Pacific Railroad Company ♦ * • for the purpose of aiding in the CMn- 
struetion of sald railroad and telegraph Une to the Pacifie coast * * * every 
altemate section of public land, not minerai, designated by odd numbers, to 
the amount of 20 alternate sections per mile on each side of said railroad line, 
as sald company may adopt through the territories of the United States, and 
ten alternate sections per mile on each side of said railroad whenever it passes 
through any state; and whenever on the line thereof the United States hâve 
full title, not reserved, sold, granted, or otherwise appropriated, and free from 
pre-emptton, or other claims or rights, at the time the line of said road is défi- 
nitely fixed, and a plat thereof filed in the office of the commissioner of the 
gênerai land office ; and whenever prier to said time, any of said sections, or 
parts of sections, shall hâve been granted, sold, reserved, occupied by home- 
stead settlers, or pre-empted, or otherwise disposed of, other lands shall be select- 
ed by sald company in lieu thereof. • • *" 

The réservation is in italics, and its letter supports the contention 
of appellants, and it is claimed that it is also supported by U. S. v. 
Northern Pac. R. Co., 152 U. S. 284, 14 Sup. Ct. 598. In opposition 
to the contention, appellees rely on Missouri, K. & T. Ry. Co. v. Kan- 
sas Pac. Ry. Co., 97 U. S. 491, and St. Paul & P. R. Co. v. Northern 
Pac R. Co., 139 U. S. 1, 11 Sup. Ct. 389. 

Missouri, K. & T. Ry. Co. v. Kansas Pac. "Ry. Co., 97 U. S. 491, was 
a suit which involved the title to lands claimed by two railroad com- 
panies under grants from the United States. The décision is by 
Justice Field, and is expressed with the usual clear and flrm pré- 
cision which characterizes his opinions. The grants passed on had 
réservations similar to those in the présent case, and after consider- 
ing their nature, and the objects of the réservations, he said: 
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"It was not wîtMn Its language or purpose to except from Its opération any 
portion of the designated lands for the purpose of aidlng In the construction ot 
other roads." 

St Paul & P. K. Oo. V. Northern Pac. R. Co., 139 U. S. 1, 11 Sup. Ot. 
394, was also a contest between two grants, and one of them the 
grant to the Northern Pacific Railroad Company. Mr. Justice Field 
said: 

"It l8 also urged agalnst the priorlty of the plaintiff's claim that, by the terms 
of the act maklng the grant to the Northern Pacifie Railroad Company, ail 
subséquent grants prior to the deflnlte-location of Its road are excepted." 

And theh, showing that the contention had no application to the 
case, he further said: 

"But Independently of this conclusion, we are of opinion that the exception in 
the case màking the grant to the Northern Pacific Railroad Company was not 
Intended to cover other grants for the construction of roads of a similar char- 
acter, for this would be to embody a provision which would often be répugnant 
to and defeat the grant Itself. Missouri, K. & T. Ry. Oo. T. Kansas Pac. Ry. 
Co., 97 U. S. 491, 498, 499." 

Appellants, however, urge that thèse expressions are but dicta. 
If so, they nevertheless were confldently laid down, and in such way 
as to seem to be the conTiction of the whole court. In St. Paul & 
P. R. Oo. V. Northern Pac. R. Co. they were one of two answers to an 
explicit contention which was made; and in Missouri, K. & T. Ry. 
Co. V. Kansas Pac. Ry. Co. it was the purpose of the court to give 
such fuUness of considération and décision, not only as to what was 
granted, but the limitations on what was granted, and make the case 
determinative of controversies arising on both. In U. S. t. North- 
ern Pac. R. Co. the controversy was of the ownership of certain lands 
which the United States claimed by reason of a forfaiture of a grant 
to the Oregon Central Railroad Company. The Northern Pacific 
Company claimed them under the grant contained in the resolution 
of 1870, which is set out in the opinion of the majority of this court. 
On the question of the lands being within the resolution of 1870, Mr. 
Justice Harlan, speaking for the court, said: 

"But does the grant contained in the resolution of 1870 embrace the particular 
land in dispute? The act of 1864 granted to the Northern Pacific Railroad 
Company only publie land, to which the United States had f uU title, not reserved, 
sold, granted, or otherwise appropriated, and free from pre-emption or other 
clalms or rights at the time Its Une of road was deflnitely flxed, and a plat 
thereof filed ih the ofîice of the commissioner of the gênerai land office. And 
by the resolution of 1870 It was declared that if, at the time of the final loca- 
tion of the company's main Une or branch, there were not enough lands per 
mile within the prescribed llmits, the deficiency coxfid be suppUed from lands, 
within ten miles beyond those llmits, other than minerai and other lands, as 
excepted In the charter of the company, 'tp the amount of the lands that bave 
been granted, sold, reserved, occupled by homestead settlers, pre-empted, or 
otherwise dlsposed of subse(ïuent to the passage of the act of July 2, 1864.' It 
Is, therefore, clear that no publie land dlsposed of after the passage of the act 
of July 2, 1864, was Intended to be embraced In the grant of May 31, 1870. 
The lands hère In question were dlsposed of by the United States after the 
passage of the act of 1864, and before the passage of the joint resolution of 
May 31, 1870; for they are within twenty miles of the land of the Oregon 
Central Railroad Company, as shown on its map of definlte location, filed Jan- 
tiary 31, 1872, and based upon the grant to It of May 4, 1870. It is true that 
the Northern Pacific Railroad Company on the 13th day of August, 1870, acdng 
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under the joint resolution of May 31, 1870^ filed a map of the gênerai route of Its 
main Une from a point on Puget Sound; that, on the same day, twenty sections 
per mile on eacli side of the Une indicated on it were withdrawn from sale for 
the beneflt of the company; and that thls was followed by a map, filed Sep- 
tember 13, 1873, of the deflnite location of its Une from Kalama to Tenino. But 
it is well settled that in respect to the public lands within, at least, common 
granted or primary limits. priority of grant, not priority of location, déter- 
mines the question of ownership, as between parties claiming the same lands 
under difCerent grants. Missouri, K. & T. Ry. Oo. v. Kansas Pac. Ry. Oo., 97 
TJ. S. 491; U. S. v. Missoui'i, K. & T. Ry. Co., 141 U. S. 358, 369, 12 Sup. Ct. 
13, 17; U. S. V. Southern Pac. R. Co., 146 U. S. 570, 598, 606, 13 Sup. Ot. 
152, 157, 160." 

It is clear, th.erefore, that this case does not militate against St. 
Paul & P. R. Co. V, Northern Pac. E. Co., or Missouri, K. & T. Ry. Co. 
V. Kansas Pac. Ry. Co. The point was not presented in the same 
way, nor did it dépend upon the same reason or reasoning. In the 
latter cases the réservations were of future dispositions under the 
ordinary land laws. In U. S. v. Northern Pac. R. Co. (treating the 
resolution of 1870 as a grant as of that time) the réservations were 
of prior dispositions. The différence is substantial, and demanded 
the différent interprétations given. From a grant to a railroad 
company of undefined limits, it might be well to except lands to be 
disposed of under the ordinary land laws, and not grants to other 
railway companies. The former might be consistent with the grant, 
— at any rate, could not impair it to an appréciable extent, or be- 
yond what could be compensated by the lieu land provision, while it 
would not interrupt the settlement of the country. The latter would 
be répugnant to the grant, and might defeat it utterly. 

It foUows, therefore, that the grant to the appellant road was not 
within the réservation of the grant to the Northern Pacific Com- 
pany, and we are brought to the proposition discussed by my learned 
associâtes, and upon which I difler from them, to wit, did the gran1 
to the Northern Pacific Company by the act of 1864 amount to such 
an appropriation of the lands in controversy as to preclude them 
from the opération of the grant to the Oregon & California road by 
the act of 1866? I state the question without regard to the Perham 
or other maps filed under the resolution of 1870; for I agrée with 
the majority of the court that neither the Perham map, nor that 
resolution, nor the maps filed under it, hâve any bearing on the ques- 
tion to be determined, and that, if the circuit court gave effect be- 
low to such maps, it was error. But I am not sure that the circuit 
court did give effect to them. There is some uncertainty in the 
statement of the learned judge who presided in that court, but I am 
not sure that there was any in his view of the ultimate and décisive 
question of the case. 

Many phases of railroad land grant cases hâve been présentée 
to the suprême court, and hâve been so flrmly established as to 
become postulâtes. Thèse are: That grants of that kind are 
grants in praesenti, in the nature of a float. That they do noi 
attach to spécifie sections until identification by a map of deû- 
nite location of the road. That, within what has been called 
"common granted or primary limits," the date of the grant is the 
determinative fact in contending railway grants, not the date of 
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location, — ^givîng, îf prior, priority of right; if at the same time, 
equality of right (that is, giving the land in equal, undivided moie- 
ties); in ûeither case can an advantage be secured by priority of 
location or of construction. That the condition of building the road 
is a condition subséquent, the right and grant continuing until for- 
feiture by or entry by the United States. And that the forfaiture 
or entry, in the absence of explicit législative déclaration, is for the 
beneflt of the United States, not for the beneflt of subséquent gran- 
tees. Applying thèse principles, and the principle that we hâve 
seen is ifiiewise established, to wit, that subséquent grants to rail- 
roads are not within the réservations of prior ones, how should the 
question in this case be answered? The last principle expressed re- 
moves, as irrelevant to contests between railway grants, maps of 
gênerai route or of deflnite location. They only hâve purpose to the 
objecta of the réservations, to wit, settlers (homestead or pre-emp- 
tion), not railroads. As to thèse (that is, as to railroads), we can 
only hâve regard to the date of the grant and the rights conveyed. 
I cannot see (and I say it with déférence) that the conséquence, 
though it inevitably follows, that, if the lands in controversy be 
deemed appropriated by the Northern Pacific act, ail lands situated 
north of the forty-flfth degree of latitude must hâve been withdrawn, 
is very embarrassing. To what is it embarrassing? To settlers, — 
to the occupation and development of the country under the land 
laws? Not at aJl. This is prevented by the réservations in the 
grant To other railroad companies? Grants to thèse was not a 
constant, but an occasional, policy, and dépendent so much upon 
spécial circumstances as to require (certainly not necessarily to ex- 
clude) a right of sélection of route in a wide territory. If this was 
to be prinaarily guarded against, or to be afterwards corrected, the 
remedy was in congress and obvions. But it does not inevitably 
foUow that ail the land north of the forty-flfth degree of latitude 
was withdrawn. The grant had a limitation, and a practical one, 
too. The right was not to run the road anywhere north of the fortj'- 
flfth degree of latitude, but from a point on Lake Superior to a point 
on Puget Sound, by the most direct, eligible route. The suprême 
court said in U. S. v. Northern Pac. E. Co., supra : 

"Although that act allowed the company to adopt the most eligible route, wjth- 
in the territooy of the United States, north of the forty-flfth degree of latitude, it 
Is clear that congress contemplated the construction of a main trunk Une be- 
tween Lake Superior and Puget Sound, which would not touch any point, 'at or 
near Portland,' and the western end of which would be east and northeast 
of a direct Une between Portland and Puget Sound, and, In addition, a branch 
Une leaving the main , trunk Une at some suitable place, not more than three 
hundred miles from its western terminus, and extending 'via the valley of the 
Columbia river to a point at or near Portland.' If the main Une, as originally 
indicated by the act of 1864, had been established on the route between Port- 
land and Puget Sound, the branch Une could not hâve left the main Une at 
some point not more than three hundred miles from Its western terminus, and 
extended via the valley of the Columbia river to a point at or near Portland. 
The authorlty glven to the company to adopt the most eligible route did not 
authorize it, by a map of gênerai route, to cover an unlimited extent of country 
north of the forty-fifth degree of latitude. On the contrary, as sald in St. 
Paul & P. R. Oo. V. Northern Pac. E. Co., 139 U. S. 1, 13, 11 Sup. Ct. 389, 393: 
'When the termini of a railroad are mentioned, for whose construction a grant 
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is made, the extent of whlch is dépendent upon the distance between those 
points, the road sliould be constructed upon the most direct and praetlcable 
line. No unnecessary déviation from such Une would be deemed within the 
contemplation of the grantor, and •would be rejected as not in aceordance with 
the grant,' " 

I hâve said, as to contesting railroad grants, we do not regard 
maps, eitker of gênerai route or of definite location, but only the 
date of the grants, and the rights conveyed by them. What rights 
are conreyed by them? There are two, — one ultimate and the other 
provisional. The ultimate one gives a title to a certain number (20 
in the territories, 10 in the states) of spécifie sections. The provi- 
sional gives a power of sélection of thèse from a wider extent of terri- 
tory. Is it not a substantial and necessary right? May it exist, 
in fuUness, and with power to exercise, in two railroad companies 
at the same time? Manifestly not. May it exist in them in suc- 
cession, or, rather, suspended in one until default in the other? If 
so, when cornes default, and how? In the answer to the flrst of 
thèse questions, it must, of course, be conceded that congress has the 
power to grant a right in the pubMc lands expectant or conditional 
upon the nonaccruing of another, and probably the reasons for its 
existence, or the embarrassments of a contrary view, hâve not been, 
and cannot be, put more strongly than the ability of counsel hâve 
put them in this case. But the same reasoning was urged in one of 
the first railroad land grant cases. Leavenworth, L. & G. K. Co. v. 
U. S., 92 U. S. 733. It was urged in the last U. S. v. Southern 
Pac. R. Co., 146 U. S. 570, 13 Sup. Ct. 152. It formed the basis of 
the able dissenting opinions in both cases, but the majority of the 
court has firmly resisted it, — given always the same answer to it: 
That congress, in any of its grants, cannot be supposed to hâve 
thereby intended to include land previously assigned for another 
purpose, that it did not intend to cause or invite vexations conflicts, 
and that it only concerned the United States what became of land 
claims to which were abandoned or forfeited. In U. S. v. Southern 
Pac. R. Co., supra, the lands In controversy lay within the granted 
limita of the Atlantic & Pacific and Southern Pacific Companies, at 
the crossing of their Unes as definitely located. Congress passed 
an act forfeiting the grant to the Atlantic & Pacific Company, and 
it was claimed by the Southern Pacific Company under its grant. 
The Southern Pacific Company flled its map April 3, 1871, — ^more 
than a year before the Atlantic & Pacific Company flled its map; 
and it was hence contended that, if the title of the Southern Pacific 
Company was displaced, it was only conditionally displaced, — ^that 
is, displaced on condition that the Atlantic & Pacific Company 
should, by the final completion of its road, perfect its right thereto. 
The court, however, resisted the contention, and held that whatever 
title or right the Southern Pacific Company might acquire by a prior 
flling of its map was absolutely displaced when the Atlantic & Pa- 
cific Company's map was filed. "lUy as it may accord," said Mr. Justice 
Brewer, "with the common-law notions of identification of tracts as 
«ssential to a valid transfer of title, it is fuUy settled that we are to 
«onstrae thèse acts of congress as laws, as well as grants; that con- 
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gress intends no scramble between companies for thé grasping of 
titles by priority of location, but that it is to be regarded as tliough 
title passes as of the date of the act, and to the company having prior- 
ity of grant, and therefore that, in the eye of the law, it is now as 
though there never was a period of time during which any title to 
thèse lands was in the Southern Pacific." Some misunderstanding 
may arise from the use of the word "attached" in this citation. It 
is manifest, however, the expression was only used to meet the lan- 
guage of the contention. It is manifest that there was no displace- 
ment of title. There never was any in the Southern Pacific Com- 
pany to be displaced. There was an act of congress forfeiting the 
title of the Atlantic & Pacific Cbmpany, and the court held that this 
did not inure to the benefit of the Southern Pacific Company. The 
case was a controversy over the title to spécifie tracts. Does its 
principle apply to a controversy ôver the right of sélection of spécifie 
tracts? It is said that there is a passage in the opinion which for- 
bids such application. It is as follows: 

"Indeed, the Intent of congress in ail rallroad land grants, as bas been under- 
stood and declared by this court again and again, is that such gi-ant shall 
operate at a flxed time, and shall take only such lands as at that time are public 
lands, and therefore grantable by congress, and is never to be taken as a 
floating authority to appropriate ail tracts within the specified limlts which 
at any subséquent time may become public lands. The question is asked: 
Supposing the Atlantic & Pacific Company had nerer located its Une west of 
the Colorado river; would not thèse lands hâve passed to the Southern Pacific 
Company, under Its grant? Very likely that may be so. The language of the 
Southern Pacific Company's grant is broad enough to Include ail the land along 
its Une, and, If the grant to the Atlantic & Pacific Company had never taken 
effect, It may be that there is nothing that would interfère wlth the passage 
of the title to the Southern Pacific Company." 

On a disputable proposition, it is natural to look to any intima- 
tion of the suprême court, not only because of the supremacy of that 
tribunal, but because of the leaming and abundant care which are 
bestowed upon its opinions. Yielding to this to the utmost, I can- 
not find anything authoritative in the passage. Suoh questions are 
often put, and as often answered as the court answered that one, — 
or, rather, did not answer it, but only noticed, — conceding a possi- 
bility which it was not necessary to decisively aflîrm or deny. But 
the court proceeded to say that the resuit supposed by the question 
was neither intended nor expected by congress, and, if there had 
been no act of forfeiture, the Atlantic & Pacific could yet hâve con- 
structed its road and secured the lands. "No power," said the court, 
"but that of congress, could interfère with this right of the Atlantic 
& Pacific. No one but the grantor can raise the question of a breach 
of a condition subséquent." This language and reasoning are appli- 
cable to every right under the granting acts, whether we consider 
the intention of congress, or its power to forfeit, and the effect of 
Its exercise of the power, and it seems to me irresistibly so. By the 
express déclaration of the act, the grants were made, and the rights 
and privilèges were conferred upon and aceepted by the Northern 
Pacific Railroad Company, on the condition that it should commence 
work on the road within two years from the approval of the act by 
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the président, and complète and equip the whole road by the 4th 
of July, 1876; and the further condition that if the company should 
make any breach of the conditions of the grants, and allow the 
same to continue for upwards of one year, then at any time there- 
after the United States might do any and ail acte and things need- 
ful and necessary to insure a speedy completion of the road. Sec- 
tions 8 and 9. Subsequently a joint resolution was passed by con- 
gress, extending the time for the commencement of the road to July 
2, 1868, and for its completion to July 4, 1878. 14 Stat. 355, § 2. On 
the 31st day of May, 1870, congress passed the joint resolution al- 
ready referred to, giving the company power to make "branch Une," 
"main Une," and the latter "branch Une," but neither taking away 
nor giving other rights. The grant to the Oregon & Calif omia Bail- 
road Company was made on the 25th of July, 1866. But the default 
in commencing the road within two years, or the default in building 
it, either under the original act or the resolution of 1870, was no 
concem of the Oregon & California Eailroad Company, Nor did 
ine forfeiture of September 29, 1890, inure to its beneût. In other 
words, it got no rights by either the default of the Northern Pacific, 
or the forfeiture by the United States. By what, then, did it get 
rights, and when? Only by its grant, if at ail. But at the date of 
that the right of locating its road so as to take the lands in contro- 
versy existed unimpaired in the Northern Pacific Company, under 
the prior grant of 1864, and continued to exist, and did exist, un- 
impaired in that company January 29, 1870, when the Oregon & Cali- 
fornia Company flled its map of definite location; did exist when 
that company built its road ; did exist in 1871 and 1877, when pat- 
ents were issued to that company. If not, by what was it taken 
away? Certainly not by any act of the United States, and the Unit- 
ed States alone had the power. No act of the Oregon & California 
Company could do it. The default of the Northern Pacific Company, 
if there was any, was no cOncern of the Oregon & California Com- 
pany. This company had no rights, except, as I hâve already said, 
those its grant gave it. It could get none from filing a map of def- 
inite location, or none by building its road, or impair none that the 
Northern Pacific Company received by its grant. This seems very 
plain, but may not the reasoning be still further extended? What- 
ever rights passed to the Northern Pacific Company by the act of 1864 
could only be lost by abandonment, or by resumption by the United 
States on account of nonperformance of conditions. Abandonment is 
not claimed, and, if it were, abandonment of rights, as forfeiture of 
rights, has always been held not to contribute to railroad grants. 
Were the rights of the Northern Pacific Company taken away by for- 
feiture? The majority of the court say no. My Brother ROSS' lan- 
guage is: 

"That the Oregon & California Railroad Company got nothing by the for- 
feiture of September 29, 1890, is clear; for the forfeiture was for the beneflt 
of the government only. U. S. v. Southern Pae. R. Co., 146 U. S. 570, 13 Sup. 
et. 152." 

But, if not by that forfeiture, not at ail ; and the rights (and ail of 
them) of the Northern Pacific Company still exist, and may yet be 

v.77F.no.l— 6 
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QXQrQÎsedv is not tMs an irrésistible conclusion f rom the cases? Do 
not ail riglits of the Northern Pacific Company, in complète fuUness, 
exist until -ikey shall be exercised or forfeited? Does not the right 
to build its road exist, and ail rights necessary for that greater right 
also exist? Are they not inséparable? Is not one the complément 
of the other? And, if so, does not the language of Justice Brewer 
in U. S. T. Southern Pac. E. Co., supra, accurately apply? I think 
so. He said: 

"Agaln, there can be no question, under the authorltles heretofore clted, that, 
If the act of forfeiture had not becn passed by congress, the Atlantic & Pa- 
cific could yet construct its road, and that, constructlng It, its title to thèse 
lands would become pterfect. No power but that of congress could interfère 
with this right of the Atlantic & Pacific. No one but the grantor can raise 
the question of a breach of a condition subséquent. Congress, by the act of 
forfeiture of July 6, 1886, determined what should become of tlie lands for- 
feited. It enacted that they be restored to the public domain. The forfeiture 
was not for the benefit of the Southern Pacific. It was not to enlarge its 
grant as it stood prier to the act of forfeiture. It had given to the Southern 
Pacific ail that it had agreed to in its original grant, and now, finding that the 
Atlantic & Pacific was guilty of a breach of a condition subséquent, it elected 
to enforce a forfeiture for that breach, and a forfeiture for its own benefit." 

It folloTvs from thèse views that the décision of the circuit court 
was correct. There are other points urged by appellants, either for 
modification or reversai of the judgment, which, not being décisive 
of the merits of the case, I hâve not considered, in view of the effect 
of the opinion of the majority of the court. 



TRUST CO. OF NORTH AMERICA v. MANHATTAN TRUST CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. November 5, 1896.) 

No. 749. 

Landlord and Tenant— Statotory Lien— Lbasbd Railroad Propebtt. 

The use, from time to time, by a railroad company, of its roUing stock, in a 
leased station at one of the points on its line, is not withta the meaning of the 
statute of lowa (McClain's Ann. Code, § 3192), giving to a landlord a lien for 
rent upon "ail crops grown upon the demised premises and upon any other Per- 
sonal property of the tenant which has been used on the premises during 
the term," and the lessor of such station does not acquire a lien on the rolUng 
stock by virtue of such statute. 68 Fed. 72, afflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 

In the year 1889 the Sioux City & Northern Railroad Company bullt a Une of 
road from Sioux City, lowa, to Garretson, S. D., a distance of about 100 miles, 
and on the Ist day of .Tanuary, 1890, executed a trust deed to the Manhattan 
Trust Company, complainant in this cause, to secure an Issue of flrst mortgage 
bonds, which was acknowledged by the grantor on the 22d day of January, 1890, 
and by the grantee on the 27th day of January, 1890, and was recorded on the 
Slst day of January, 1890. The ralkoad terminal facilitles at Sioux City were 
owned by a separate corporation, organlzed in 1889, known as the Sioux City 
Terminal Railroad & Warehouse Company, and this corporation Issued Its first 
mortgage bonds as of the same date with the railroad bonds, January 1, 1890, 
and to secure the same executed its trust deed to the Trust Company of North 
America, the Intervener In this case, on the Ist day of January, 1890, and the same 
was recorded on the 18th day of January, 1890. The arrangement between the 
railroad company and the terminal company for the use of the terminais was 
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perfected, and consista of a lease for 100 years, which was executed on the 14th 
day of December, 1889, and acknowledged on the 21st day of January, 1890, and 
possession taken tliereunder shortly before the Ist of January, 1890. The lease 
and mortgage were executed at the same time, and with référence to each other. 
Under thls lease the rallroad company agreed to pay the terminal company $90,000 
a year rent. The lease provided that out of the $90,000 the sum of $75,000 
should be payable direct to the Trust Company of North America, to pay the Inter- 
est on the bonds issued by the terminal company. The mortgage from the ter- 
minal company to the Trust Company of North America provided that this 
$75,000 rental should be applied in the payment of the interest on the bonds and 
that the Trust Company of North America should hâve ail the powers and rights 
for the enforcement of the lease to the extent of the amount of the rental it was 
entltled to recelve, which the terminal company had for the enforcement of the 
payment of the rent; and provided further that upon default m the payment of 
rent or in the payment of Interest the Trust Company of North America should 
hâve ail the power which the terminal company had for the enforcement of the 
provisions of the lease, and should be entitled to ail the rents, incomes, and profits 
of the property. Under the provisions of the lease the rent was payable quar- 
terly, and was paid regularly until September, 1893, when default was made; 
and, as the raikoad company was also in default, the Manhattan Trust Company, 
<ts trustée in the mortgage to secure the rallroad bonds, on the 28th day of Sep- 
tember, 1893, filed Its bill of complamt asliing for the appointment of a receiver 
for the ratooad, but not asMng for a foreclosure. Afterwards it liled an amended 
complaint aslîing for the foreclosure of its mortgage on the rallroad, and there- 
upon the Trust Company of North America filed an amendment to its pétition 
of intervention previously filed, asklng for the flrst time that its mortgage be 
declared a prier lien upon a portion of the roUing stocii of the rallroad company, on 
the ground that imder the statute of lowa the terminal company had acquired a 
landlord's lien thereon for rentals under the lease, which lien, It was claimed. was 
prior in point of time and right to the raiboad mortgage. On December 23, 1893, 
the board of dlrectors of the terminal company, by resolution duly adopted, exer- 
cised the right of re-entry reserved in the lease by reason of the default tn the 
payment of rent continued for a period of more than 30 days, and elected to 
déclare and did déclare the lease and ail rights thereunder forfelted, and made 
immédiate demand upon the Sioux City & Northern Railroad Company and its 
recelvers for the surrender of the demised promises to the lessor. To the amended 
pétition of intervention the Manhattan Trust Company, complainant, made its 
answer, denying that a landlord's lien attached to the roUing stock of the lessee 
under the statute, and settlng up the nonpayment of the rent under the lease, and 
the action of the terminal company, through its board of directors, declaring the 
lease forfelted; and pleaded the statute of limitations of lowa, which provides 
that ail actions for the establishment of a landlord's lien shall be brought within 
six months after the expiration of the lease; and averred that the lease had ex- 
pired more than six months before the flling of the amended pétition of interven- 
tion. The circuit court held that the terminal company, as the original lessor. 
had the légal right to forfeit the lease for the nonpayment of rent without Consult- 
ing the Trust Company of North Ameiica, mortgagee; and that, having elected 
to forfeit the lease, the statute of limitations immediately commenced to run, and, 
as more than six months had elapsed before the filing of the amended pétition of 
intervention, the cause of action was barred. The question whether rolling stock 
used upon the Une of a raiboad can be said to be so used within the limits of a 
terminal dépôt as to fasten and continue a landlord's lien thereon under the land- 
lord's lien law of lowa was not decided. Manhattan Trust Co. v. Sloux City & 
Northern R. Co., 68 Fed. 72. Prom the decree dismissing the pétition of inter- 
vention the Trust Company of North America appealed to this court. In this 
court the appellant expressly waives any claim to a lien on the rolling stock which 
was acquired by the railroad company after the complataant's mortgage took effect. 

Asa F. Call, for appellant. 

Geo. W. Wickersham (Messrs. Strong and Cadwalader, on brief), 
for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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OALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The statute relied on by the appellant as giving it a landlord's lien 
on the rolling stock of the railroad reads as follows: 

"A landlord shall hâve a lien for his rent upon ail crops grown upon the demised 
premises, and upon any other Personal property of the tenant whlch has been used 
on the premises during the term, and not exempt from exécution, for the period of 
one year after a year's rent or the rent of a shorter period claimed falls due; but 
such lien shall not in any case continue more than six months after the expiration 
of the term." McOlain's Code, lowa, § 8192. 

We think this statute is not applicable to this case. The language, 
"crops grown upon the demised premises and » * • any other 
Personal property of the tenant which has been used on the prem- 
ises," was never intended to apply to the fleeting use made of a ter- 
minal or other railroad station by a railroad train employed in In- 
terstate trafflc. If the législature had intended to flx a lien on the 
rolling stock of a long Une of railroad running in and out of a leased 
station, language more appropriate to that purpose would hâve been 
used. The rolling stock of the railroad company upon which a lien 
is claimed under the statute was used for traffic purposes over the 
whole line of its road, extending into two states, and on Connecting 
lines to the extent that such use is usual and customary among rail- 
roads. The rolling stock was not a âxture on the leased premises, 
and was not "used on the premises" at ail, further than to be run in 
and out of the leased station at Sioux City while being used for traf- 
flc purposes over its own and Connecting lines. This dearly is not 
such a use as the statute contemplâtes as essential to fasten a land- 
lord's lien on the property of the tenant. If the contention of the 
appellant is sound, and a railroad company should lease half a dozen 
stations on the line of its road, each lessor would hâve a landlord's 
lien on ail the rolling stock of the company passing in and out of the 
leased station, and there would be as many conflicting liens as there 
were leased stations, with ail the litigation, including restraining or- 
ders and injunctions, which commonly attends the adjustment of 
conflicting liens on personal property. Such a condition of things 
would invite the obstruction of Interstate commerce and the carrying 
of the United States mail, and would otherwise interfère with the 
public convenience. The purpose for which a railroad is created re- 
quires its rolling stock to be kept constantly moving from station to 
station and from state to state, going and coming in the discharge 
of the railroad company's duty as a comrhon carrier. This is a very 
différent use of the demised premises from that contemplated by the 
statute. This view is very much strengthened by the provisions of 
section 1967 of McOlain's Code of lowa. That section relates to 
mortgages on railroads and déclares that "the rolling stock and per- 
sonal property of the company properly belonging to the road and 
pertaining thereto shall be deemed a part of the road." This statute 
would seem to contemplate that the rolling stock shall be attached 
to the road; not to a part of the road, or to any one station on the 
road, but to the whole line of road, for the purpose for which the road 
itself was built 
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We have examined the décisions of tlie snpreme court of lowa to 
which counsel on either side have referred us. It is not claimed that 
any of them are in point, and none of them cornes uear enough to tlie 
question in this case to aid us in its solution, and we therefore make 
tto référence to tliem. The conclusion reached on tliis point in the 
case makes it unnecessary to décide whether the lessor had a rlght, 
under the circum stances, to déclare the lease forfeited.^ The decree 
of the circuit court is aflfirmed. 



AMERICAN NAT. BANK v. NATIONAL WALL-PAPBR CO.» 

(Circuit Court of Appeals, EIghth Circuit November 5, 1898.) 

No. 718. 

L Plkading— Election bktwbbn Counts. 

When a cause of action is stated, under différent aspects, in two counts,— 
the one alleging that the défendant corporation owned and controlled another 
corporation, and agreed to pay for gooda sold It; and the other alleging a sala 
dlrectly to the défendant, which was sought, under either count, to be held 
primarily liable,— it la not error t» refuse to compel the plaintiff to elect be- 
tween the counts. 

t. AssiGNMBNTS op Krrok— R;-^!îrQS ON Evidence. 

Asslgnments of error in tlie admission of évidence, which, when they relate 
to the questions, do not show the questions were answered, and, when they 
relate to the answers, do not show what the answers were, are not in con- 
formity to rule 11 of the circuit court of appeals (11 G. C. A. cil., 47 i'ed. vi.), 
and cannot be noticed, 

•. CoRPOKATioNS—EsTOPPBL— National Banks. 

A national bank purchased the stock of a dealer in wall paper at a sale 
under an exécution in its favor, and afterwards organized a corporation to take 
and dispose of this stock, such corporation being managed by the otticers of 
the bank, and controlled by it. In order to dispose of the stock wlth advan- 
tage, new stock was purchased on crédit, the bank, through its cashier, in- 
formlng the seller, upon Inquiry, of the relation between the bank and the 
corporation, and that the bank would see that the bills were paid if the 
goods were sold. Held that, whether or not it was within the powers of the 
bank to purchase new stock to help the sale of that bought on exécution sale, 
the bank, having received and appropriated the proceeds of the goods pur- 
chased, was estopped to set up, in a suit for the prlce, a want of power to 
make the purchase. 

i, Interbst — Verdict — Judoment. 

When a jury retums a verdict for the principal of a plaintifiCs demand, "with 
Interest at 6 per cent," and the plaintiiï, if he recovers at ail, is certainly enti- 
tled to interest from the commencement of the action, judgment should be 
entered on such verdict for the amount of the principal and interest from the 
commencement of the action. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

The American National Bank of Denver, the plaintifC in error, was a cred. 
hor of A. Gauthier, a wall-paper and paint merchant doing business in Den- 
ver, in a sum exceedlng $14,000. To secure payment of this sum, the bank 
attached the entire stock of its debtor, which was afterwards sold under the 
attachment by the sherifC, and purchased by the bank, or by one of the 
bank's agents or offlcers in trust for the bank. Not being able to eflfect a lump 
•aie of the stock, the bank was compelled to sell the goods at retail, and 
to secure a proper agency for that purpose It caused a corporation to be or- 

1 Behearing denied December 21, 1898. 
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ganlzed, styled the A. Gauthier Decoratlng Company, to whom It tumed over 
the stock, to be managed and sold for the beneflt of the bank. To work ofC 
the old stock BuccessfuUy, It was necessaiy to buy fresh gooda from tUne to 
time. Thèse fresh goods were ordered in the name of the bank's dummy 
corporation, nainely, the A. Gauthier Decorating Company, from the défend- 
ant In error. The following Is a copy of the heading of one of thèse orders: 

"Ordered of Creswell & Washbum, 

"By A. Gauthier Dec. Co. 
"Bundleg. 
"Soon as possible. Denver, Col. 

"Via any way. Run by American National Bank." 

Hère follows a description of the goods ordered. 

On receipt of the flrst order, and before fllllng the same, the défendant in 
error addressed to the A. Gauthier Decorating Company, the following letter: 

"National Wall-Paper Company, 1286 Broadway. 

"New York, N. Y., Oct. 3, 1892. 
"The A. Gauthier Dec. Co., Denver, Colorado— Gentlemen: Your order to 
Creswell & Washbum branch of the National Wall-Paper Company bas been 
referred to the crédit department for action. We would be pleased to hâve 
you let us know if the American National Bank is responslble for the pur- 
chases of your company, and, if not, what the présent condition of your afïalrs 
are. * 

"Yours, truly, National Wall-Paper Co., Crédit Mn'gr." 

Thereupon the following correspondence took place between the défendant 
In error on the one slde and the plaintifC in error and the A. Gauthier Decorat- 
ing Company on the other: 

"Téléphone 621. 
"The A. Gauthier Decorating Co., 916-918 Flfteenth St. 

"Denver, Colo., Oct. 7th, 1892. 
"National Wall-Paper Company, 1286 Broadway, N. Y.— A. H. Hamllton, 
Crédit Manager: Replylng to yours of Oct. 3rd in re our order to the Cres- 
well-Washbum branch of the National Wall-Paper Co. If you are not sat- 
isfied with statement and assurances given you by the American National 
Bank, let us know what discount you will make for cash, and, if we flnd it 
impossible to do business with you on a crédit basis, we will see if we can 
do business with you on a cash basis. 

"Yours, etc., The A. Gauthier Decorating Co., 

"By O. Westervelt, Sec'y and Trea'r." 

"National Wall-Paper Co., 1286 Broadway, 

"New York, N. Y., Oct. 10, 1892. 
"The A. Gauthier Dec. Co., 916-918 Fifteenth Street— Dear Sirs: We hâve 
yours of the 7th, and contente noted, but we do not exactly understand your 
position, as we hav.» no statement or assurances of any kind from the Ameri- 
can National Bank. If the bank will make a statement to the effect that 
they are responslble for the bllls of the A. Gauthier Dec. Co., we will be 
pleased to ship the goods and bill for our regular terms. 

"Yours, truly, National Wall-Paper Company, Crédit Mn'gr." 

"American National Bank of Denver. Capital, $1,000,000. 

"Denver, Colo., 29th Sept., 1892. 
"Messrs. Creswell & Washbum, ISth and Washington Ave., Philadelphia, 
Pen.— Gentlemen: Your letter of the 26th instant to the A. Gauthier Decorat- 
ing Company has been referred to me, and I will say that this company is 
perfectly solvent, and at its request I will state that the amount of the bill 
for the order, a copy of which is inclosed, will be paid by us when approved 
by the company in case they do not pay it 

"Yours, truly, Howard Evans, Cashier." 
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"October 24th, 1892. 
"Mr. Howard Evans, Cashier, Denver, Colo.— Dear Sir: Your favor under 
date of Sept. 29th to the Creswell & Washburn branch has been referred to 
thls office, and in accordance with the condition therein we hâve accepted ail 
the ordere from the varions branches of the company for the A. Gauthier 
Dec. Co. received to date. We do thls vplth the understanding that your banis 
is responsible for the payment of the bills of ail orders made to date. 

"Yours, truly, National Wall-Paper Oo., Crédit Mn'gr." 

"The American National Banli of Denver. 

"Denver, Colo., 27th Oct., 1892. 
"National Wall-Paper Co., 1286 Broadway, New Yorli— Gentlemen: Your 
favor of the 24th in référence to an order from the A. Gauthier Decorating Co. 
is received. I do not quite understand your letter. You say that you hâve 
accepted ail the orders from the varions branches of the company received 
from the A. Gauthier Decorating Co, I only know of one order that we 
agreed to become responsible for. 

"Yours, truly, Howard Evans, Cashler." 

"Oct. 31, 1892. 
"Mr. Howard Evans, Cashler— Dear Sir: We are in receipt of your favor of 
the 27th, in which you state that your bank is responsible for only one blU of 
goods ordered by the A. Gauthier Decorating Company. We hâve received 
several orders from your company given to the several branches of the Na- 
tional Wall-Paper Company. We understood that your company owned and 
controlled this Co., and were responsible for thèse purchases. If we are mis- 
talîen In our supposition, and that you only désire to guaranty the payment 
of one bill ordered through the Creswell & Washburn branch, we wUl only 
ship the' goods on that order, and will cancel the balance. Awaltlng your in- 
structions in the matter, we remain, 

"Yours, truly. National Wall-Paper Company, Crédit Mn'gr." 

"American National Bank of Denver. 

"Denver, Colo., Nov. 4, 1892. 
"A. H. Hamilton, Esq., 1286 Broadway, New York— Dear Sir: Your favor 
of the Slst received. In reply to same I wiU state that in my letter of the 
27th ulto. I meant to say that we had only written about one order of the Gau- 
thier Decorating Co. to Messrs. Creswell & Washburn. You are perfectly cor- 
rect in your understanding that this bank controls, and virtually owns, the 
Gauthier Decorating Co., and you will be warranted in fllling such orders as 
hâve been given by the manager of the company hère. We are negotlatlng 
for the sale of the company's assets, but the bills will be pald whether we 
succeed in dolng so or not. 

"Yours, truly, Howard Evans, Cashler." 

"Aug. 15, 1893. 
"A. Gauthier Decorating Co., Denver, Colo,— Dear Sirs: Inclosed herewith 
we hand you statement of your account showing crédits on the bills whlch 
were shlpped you, and wMch you eould not receive; also crédit for your op- 
tional rebate. We trust it will be convenient for you to favor us wlth a check 
for the amount owlng by retum mail. 

"Yours, truly, National Wall-Paper Ce, Crédit Mn'gr." 

"American National Bank of Denver. 

"Denver, Colo., Aug. 31, 1893. 
"National Wall-Paper Co., 1286 Broadway, New York— Gentlemen: Your 
favor of the 15th of Aug. Inclosing statement showing balance due of $3,- 
185.67. We hâve been very mueh dlsappointed In the wall-paper business, 
and somewhat behlnd on account of It. I wrlte to ask If you will not accept 
a cash payment of three thousand dollars ($3,000.00) and cancel your clalm 
against the A. Gauthier Decorating Co. 

"Ygurs, truly, The A. Gauthier Decorating Cashler. 

"By Howard Evans." 
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"Sept. 4th, 1893. 
"A. Gauthier Decorating Ck)., Denver, Colo.— gentlemen: We are In re- 
«elpt of your favor of the 31st ult, whlch has crossed our letter of the same 
date. In renderlng you thls statement, we hâve already given you 1 per 
cent, discount on $3,554.42 to which you are not really entitled. Thia Is ail 
the eoncession we can make In the matter. 

"Yours, truly. Crédit Manager, 

"National Wall-Paper Ce." 

"Sept. 18th, 1893. 
"The A. Gauthier Decorating Company, Denver, Colo.— Dear Sirs: Not hear- 
Ing from you In reply to our letter of the 6th, we hâve thls day drawn on 
you at sight for $3,166.40. With the request tjiat you protect thls draft, we 
beg to remaln. 

"ïoui"s, truly. Crédit Manager, 

"National Wall-Paper Co." 

"American National Bank O'f Denver. 

"Denver, Colo., Sept. 22, 1893. 
"National Wall-Paper Co., 1286 Broadway, New York— Gentlemen: Your 
favor of the 18th, Inclosing draft on the A. Gauthier Decorating Co. for $3,- 
106.40, has been recelved. I understand that it will be arranged for in a few 
days. 

"Yours, truly, Howard Evans, Cashier." 

"October 17, 1893. 
"Mr. Howard Evans, Cashier American National Bank, Denver, Colo.— 
Dear Sir: Under date of Sept. 22nd, you wrote that the affairs of the A. 
Gauthier Décorative Company would be adjustéd In a few days. We wrote 
you on the 5th, calling your attention to the matter, but bave heard nothing 
from you In reply. We would be pleased to hear from you by return mail 
as to when this aecount Is to be settled. 

"Yours, truly. Crédit Manager, 

"National Wall-Paper Company." 

"American National Bank of Denver. 

"Denver, Colo., October 25th, 1893. 
"A. H. Hamilton, Crédit Manager of the Nat Wall-Paper Co., 1286 Broad- 
way, N. Y.— Dear Sir: Your favor of the 17th received. I hâve seen the 
young man who manages the A. Gauthier Décorative Co., and think there is 
no doubt that he will be able to hâve the draft pald in a day or two. It will 
be taken care of wlthout doubt before long, at any rate. 

"Yours, truly, Howard Evans, Cashier." 

"American National Bank of Denver. 

"Denver, Colo., Dec. 21, 1898. 
"National Wall-Paper Co., New York City— Gentlemen: Owing to my ab- 
sence from the clty, your telegram of the 12th did not recelve prompt atten- 
tion. I now wrlte to state that, as the A. Gauthier Decorating Company 
is already indebted to us in a considérable sum, we must décline to advance 
any further moneys on Its aceount. 

"Yours, truly, Howard Evans, Cashier." 

The goods were sold for aceount of the bank, and it recelved the proeeeds. 

On the 19th of October, 1894, thls action was commenced in the circuit court 
of the United States for the district of Colorado by the défendant in error 
Against the plalntifC In error to reeover the value of the goods so sold. The 
complaint contalns two counts. The flrst allèges the bank owned and con- 
trolled the A. Gauthier Decorating Company, and promised and agreed In 
writlng that, If the plalnttff would sell the goods to the decorating Company, 
It would pay for them; and the other counts on a direct sale of the goods to 
the bank Motions were filed to strlke ont parts of the flrst count and to 
compel the plalntlfC to elect between the counts, and a demurrer was inter- 
posed to the second count, ail of which were overruled. 
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The answer denied the material averments of the complalnt, and pleaded 
the statute of frauds to the flrst count. The bank dld not, in Its answer, dis- 
avow the authority of its cashler to aet in the premlses as he had done, ot 
plead that the transaction was ultra vires, but raised thèse points for the 
first time on the trial. After the case had been at issue some tlme, and was 
about to be tried, the court refused to grant the défendant leave to file an 
amended answer. The court instructed the jury as foUows: 

"If this were a case in which the bank had agreed to pay the debt of some 
merchant hère In town, the bank having no Interèst In liis business,—! mean 
no ownership in the business carried on by the merchant,— there would be but 
Uttle difficulty in determining the question In issue. In that case the guar- 
anty of the bank whatever, if glven with the assent of the directors and the 
président and ail of the officers of the bank, would not prevall against it, be- 
cause the bank, belng organized for a banklng business, the limits and extent 
of which are very well understood,— that is to say, it is well understood what 
falls within the gênerai scoi» and eharacter of a bauking business,— would 
not be allowed to travel outside of that business in respect to guarantying the 
debts of strangers to the institution. But it Is said that the case does not 
stand altogether in that light, and hère come the questions of fact which 
are for your considération. It Is said that Mr. Gauthier, after whom thls 
Company was named, being in debt to this bank, was sued in attachment by 
the bank, and upon that suit bis goods were sold, and the bank became the 
purehaser through Mr. O'Donnell. So far, I believe, there Is no controversy, 
beeause the testimony hère upon the stand was that Mr. O'Donnell bought 
the goods at the sale, and that it was for the bank. Matters went on, and 
a Company was formed. It is said that this was done at the instance of the 
bank, with a vlew to make sale of the property which they had previously 
purchased under the attachment proceedings; that the bank set up this cor- 
poration, called It the A. Gauthier Decoratlng Company, and that the busi- 
ness was carried on by that company at the instance of the bank, and sub- 
stantially for its beneflt, with a view to enable the bank to make sale of this 
property, and meanwhile to continue the business of selling wall paper and 
of palnting and decorating untll such sale should be made. The évidence 
of this upon which the plaintifC relies Is in various circumstances,— as that 
people connected with the bank were also oonneeted with tliis company, which 
was to make purchases for carrylng on the business and supply the deficiencles 
In the stock. Mr. Evans, the cashier, felt such Interest in the proceedings 
that he was wllling to guaranty one of the claims wlthout question, and subse- 
quently, when some question arose as to whether he had guarantled more than 
that one, he did, in elïect, assume the payment of ail; and, furthermore, in 
this final letter, in which he deciared his intention to make payments for ail 
the claims, he said, in effect, that this company was in fact owned or con- 
trolled,— I do not prétend to use the language of the letter, but it bas been 
read a number of times in your hearing,— that it was, in effect, owned or con- 
troUed by the bank. Now, if ail this is évidence to your minds that the 
bank was in thls business in the name of that company, and thus, while 
matters were in that state, with a view to enable the company to proceed 
with its business, that It assumed the payment of thèse purchases from the 
plaintiff, then I say to you that the plaintiff may be entitled to recover; oth- 
erwise if it appear to you that this was an independent party proceeding in 
business without any interest on the part of tlie bank in its business,— that 
is to say, that the bank had no interest in this stock, and that the A. Gau- 
thier Company was a stranger to the bank as other mercbants In the city are 
strangers to It,— then I say to you, that there was no authority on the part 
oC any one connected with the bank to make a promise of payment in respect to 
its bills. As to thèse promises, whatever they were, having been made by Mr. 
Evans, and apparently without the knowledge and approval of the directors 
of the bank and other officers of the bank, I think that, if tlie business was 
of the eharacter which has been suggested,— that is to say, if the company was 
set up by the bank, and kept going at the instance of the bank, — that this busi- 
ness would fall as much within the ordinary duties of the cashier of the bank as 
any part of its business. The casliier of a bank is very largely its executive 
officer. Ordinarily, in the course of business of thèse banks, he is the party 
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who, more than any other, contrôla the affairs of the bank, and detennînes 
who shall hâve loans and who shall not, what payments shall be made and 
what shall not be made, and so on. I say, If matteis were as It is suggested, 
if the évidence shows to your mind that this company was set up by the 
bank, and that the business of the company was carrled on substantially in 
the name of the company by the bank, then I say to you that I thlnk Mr. 
Evans' authority as cashler of the bank was full and complète, and that the 
concurrence of the directors in those matters was not at ail necessary. It 
would be the presumption if such were the state of facts. It is in fact not 
the practice in thèse institutions, that every matter of business that cornes 
up from titne to tlme shall be submittèd to the directors. At least that is not 
the practic.e hère in the West. I belleve that in the Eastem banks dis- 
counts are not made except under the direction of a committee of directors, or 
somethlng bf that sort. Somebody la authorized, other than the cashler or 
président of the bank, to approve of loans and the like; but, according to 
the course of business in theSe institutions hère In the West, the business 
from day to day la done very largely, in many cases entirely, by the cashler 
<>f the bank; and under the circnmstances, If the bank was, in substance, 
carrying on thls business of the A. Gauthier Company wlth a view to the ultl- 
œate sale of this property, and thus to realize Its debt which had accrued 
against Mr. Gauthier, then I thlnk the authority of the cashler in the prem- 
ises would be sufflcient. Now, if thèse matters of fact do not appear to you 
aa has been suggested,— in other words, if you do not thlnk that the bank 
was interested in thls company, and its substantial owner, and that thèse 
thlngs were done quite apart from any such interest In that company,— then 
I say to you that the défendant Is not liable in this case, and upon that you 
are authorized to flnd your verdict elther in favor of the plaintlff or of the 
défendant." 

Thereupon Mr. O'Donnell, counsel for défendant, asked the court to charge 
the Jury to the effect that, If the interest of the bank to which the court has 
referred was by reason of holding the capital stock of thls company as col- 
latéral security for the payment of the debt, that that would not be such a car- 
rying on of the business by the bank as would enable the bank to guaranty, 
as It is claimed It dld, or authorlze the cashler to act wlth respect to the mat- 
ter on behalf of the bank. The court ruled thereon as foUows: "Well, I 
assent to that proposition; but I thlnk there is évidence before the jury to 
the effect that the interest of the bank was much more direct than that which 
you suggest as arlsing from holding the stock as collatéral security." 

The jury found a verdict in favor of the plaintlff for the full amount of 
its clalm, and upon the rendltion of judgment on the verdict the défendant 
sued ont this wrlt of error. 

T. J. O'Donnell (W. S. Decker and Milton Smith with him on brief), 
for plflintiff in error. 
Ohas. M. Campbell, for défendant in error. 

Before OALDWELL, SAÎTBQBN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The court did not err in overruling the motion to compel the plain- 
tiff to elect upon which count of the complaint it would go to trial. 
It is probable the plaintitE's cause of action could hâve been stated 
in one count, but the pleader conceived the transaction was of such 
a character as to make it an act of prudence to state it in two as- 
pects. The flrst count allèges that "the défendant owned and con- 
trolled the A. Gauthier Decorating Company," and agreed to pay for 
the goods that might be sold to the manager of that company on 
crédit; and the second count allèges a sale of goods to the défend- 
ant, without mentioning the A. Gauthier Decorating Company. We 
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think tke aTerments of the flrst count, fairly construed, mean that 
the bank owned and controlled tlie A. Gauthier Decorating Company, 
and the business carried on in that name, and promised and agreed 
to pay for the goods sold to the manager of that company. So con- 
strued, the business conducted in the name of the A. Gauthier 
Decorating Company was the bank's business, and the two counts 
are, in légal effect, the same, and upon the proof in the case a re- 
covery could be had on either. Under both counts the bank was the 
real debtor, and primarily liable, if liable at ail. 

The motion to strike out parts of the flrst count was rightly over- 
ruled. The clauses which it was desired to strike out were either 
material or surplusage. If material, — and we think they were, — ^they 
ought not to hâve been stricken out; but, if they were immaterial, 
their présence does no harm and is not prejudicial error. 

The demurrer to the second count was rightly overruled. The 
plaintiff was not bound to anticipate the bank's défense. City of 
Fergus Palis v. Fergus Falls Water Co., 19 C. 0. A. 212, 72 Fed, 873. 

We hâve now disposed of the flrst four assignments of error. As- 
signments 5 to 37, both inclusive, relate to the admission of évidence 
over the defendant's objection. For the purpose of illustrating their 
character we hère copy two of them: 

"(7) The court below erred in permltting the witness Gauthier to answer the 
question, 'For whom did Mr. O'Donnell buy thls stock?' " "(9) The court below 
erred in overruling the motion of the défendant to strilie out the answer of the wit- 
ness Gauthier to the question, 'Who was Ballentine?' " 

The rest are similar to thèse two. Where they relate to the ques- 
tions, they do not show the questions were answered; and where 
they relate to the answers, they do not show what the answers were. 
Eule 11 of this court (11 C. C. A. ciL, 47 Fed. vi.) déclares: "When 
the error alleged is to the admission or to the rejection of évidence, 
the assignment of errors shall quote the fuU substance of the évi- 
dence admitted or rejected." Under this rule we cannot notice any 
of thèse assignments. We will add, however, that upon a careful 
examination of the record we flnd that ail of the objections are with- 
out merit. 

It is assigned for error that the court refused, at the close of the 
évidence, to instruet the jury to return a verdict for the défendant. 
It would serve no useful purpose to set out the évidence in détail. 
It is sufiicient to say that there was abundant évidence to send the 
case to the jury, and from which they might well flnd the facts as 
we hâve summarized them in the statement, and which we need not 
hère repeat. One reading the testimony in the case cannot wink so 
hard as not to see that the A, Gauthier Decorating Company was a 
création of the bank for its own purposes, that the business con- 
ducted in the name of this new création was the bank's business, and 
that the bank was the récipient of the proceeds of the business, and 
was fully advised of ail that was going on, including the purchase of 
the goods from the plaintiiï. It does not matter that the goods were 
billed to this création of the bank, and not to the bank itself. In a 
récent case we had occasion to say: "One corporation cannot keep 
another corporation under its management and control, and use it as 
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a scapegoat for îts debts, whenever it finds it désirable or profitable 
to do so." Glidden & Joy Varnish Co. v. Interstate Nat. Bank, 32 
U. S. App. 654, 16 0. C. A. 534, and 69 Fed. 912, 919. The law Is not 
to be cheated by any gloss of words. It judges things by wbat they 
are in fact, and not by their names. Words are not things. If th.e 
relation of the bank to the A. Gauthier Decorating Company was 
not what we find it to be from the facts and circum stances disclosed 
in the évidence, it was an easy matter for the bank to show it. Some 
of the same persons were directors and oflQeers in both corporations. 
The bank had the custody and control of its books and papers, and 
it was in its power to show precisely what its relation was to the A. 
Gauthier Decorating Company, and what disposition was made of 
the goods and the money received for them. But it declined to put 
a single witness on the stand, or offer a single book or paper in évi- 
dence. It is a well-settled rule of évidence that when a party bas 
it in his power to rebut the inferences which the testimony tends to 
establish, and he déclines to offer such évidence in rebuttal, the jury 
are at liberty to présume that the proof, if produced, instead of re- 
butting, would support, the inferences against him. Raiiroad Co. v. 
Ellis, 10 U. S. App. 640, 4 C. C. A. 454, and 54 Fed. 481. In Starkie, 
■ Ev. (lOth Ed.) p. 75, it is said: 

"The conduct of a party lu omitting 'to produce that évidence, In an elucidatloa 
of the subject-matter in dispute, wMch is within his power, and which resta 
peculiarly within his knowledge, frequently affords occasion for presumption 
against him; since it raises a strong suspicion that such évidence, if adduced, would 
operate to his préjudice." 

This rule is applied in capital and other criminal cases. Com. v. 
Webster, 5 Cush. 295, 316; People v. McWhorter, 4 Barb. 438. 

It is commonly supposed that banks and bank cashiers represent 
the highest type of business honor and integxity, and generally this 
high opinion is fully justiiied; but the correspondence between the 
plaintiff and this bank through its cashier reveals on the part of the 
bank and its cashier that vulgar type of dishonesty of obtaining 
goods on crédit, and then refusing to pay for them, and a court of 
justice is deliberately asked to put its seal of approbation on this 
method of doing business. It is said the court should do this for 
the protection of the bank's stockholders, but we know of no prin- 
ciple of law or morals that would justify the court in holding that 
a bank can obtain the property of the citizen by promising to pay 
for it, and, after obtaining it, couvert it into money, and put the 
money in its vault, and then refuse to pay for the property upon 
the ground that such action would be prejudicial to its stockhold- 
ers, or that it had no légal right to purchase the property. If it 
had no right to purchase the property, it should retum it or its 
proceeds. The stockholders of the bank hâve no légal or moral 
right to profit by such illégal or dishonest acts of the bank at the 
expense of the innocent merchant whose property it has appro- 
priated. 

The bank seeks to escape paying for the goods upon two grounds. 
The flrst is that the cashier acted without authority of the bank. 
This, as we hâve seen, is an error of fact; but, assuming the cash- 
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ier, who had long held that position in the bank, and who still holda 
it, did act in the premises witliout sufiQcient authority from the 
bank, that circumstance constitutes no défense to this action upon 
the facts of this case. The cashier acted in good faith towards 
the bank. He did not appropriate to himself the goods purchased 
for the bank in the name of the A. Gauthier Decorating Company. 
They were sold, as was contemplated when they were purchased, 
along with the stock purchased by the bank at sheriff's sale, and the 
proceeds of the sale received and retained by the bank, after it 
had full knowledge of the circumstances under which the goods 
were purchased, if it did not hâve that knowledge before. The laAv 
on this state of facts is well settled, and is thus stated by Judge 
Thompson : 

"It is a gênerai principle in the law of agency that, where one person assumes, 
without authority, to make a contract for another, and that other receives the bene- 
fits accruing from the contract, and elects to retain them after beiug possessed 'of 
linowledge of the circumstances nnder which tbey hâve been procured from the 
other contracting party, he is thereby estopped from repudiating the contract with- 
out restoring the benefits and putting the other party in statu quo. This prhiciple 
is applicable In Its fullest sensé to corporations, which, from their nature, can 
act only through the instrumentality of agents. If, therefore, an oflicer of a cor- 
poration, or other person, assuming to hâve power to bind the corporation by a 
given contract, enters into the contract for the corporation, and the corporation re- 
ceives the fruits of the contract, and retains them after acquiring knowledge of the 
circumstances attending the making of the contract, it will thereby become es- 
topped from afterwards reseindlng or undoing the contract. In other words, by 
retalning the fruits of the unauthorlzed contract with knowledge of the circum- 
stances which entitle it to Its élection either to afflrm or disafilrm it, the corporation 
ratifies the contract, and makes it good by adoption. Speaking generally, and 
volctng the weight of judicial authority, the corporation is in llke manner estopped 
by retalning, with knowledge, the fruits of the contract, from pleading ultra vires 
as a défense to an action thereon; that is, from setting up as a défense to an ac- 
tion to compel the performance of the contract on its part that it was without power 
to enter Into It." Thomp. Corp. § 5258. 

It is next said that the bank had no authority under its charter 
to buy and sell goods, and that any purchase of goods by the bank, 
or any one for it, was ultra vires, and did not bind the bank. We 
entertain no doubt of the bank's right to purchase the A. Gauthier 
stock at the sale thereof on the judgment in its favor; and the right 
to purchase to save a pre-existing debt due the bank carried with 
it by necessary implication the right to sell the goods so purchased. 
How the bank should proceed to dispose of the goods purchased at 
the attachment sale, and whether, in order to sell that stock to 
the best advantage, it could rightly buy fresh goods to mingle with 
it, we need not inquire; for, conceding that it had no right to 
purchase any goods, not even those purchased at the attachment 
sale, its liability to pay for the goods purchased from the plaintiff 
is not afEected on the facts of this case. "The great mass of judicial 
authority," says Judge Thompson, "seems to be to the effect that, 
where a private corporation has entered into a contract in excess 
of its granted powers, and has received the fruits or beneflts of 
the contract, and an action is brought against it to enforce the 
obligation on its part, it is estopped from setting up the défense 
that it had no power to make it." Thomp. Corp. § 6016. Continu- 
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ing the subject, the learned author further says it is a gênerai prin- 
ciple of law that no party will be permitted to set up the défense 
of ultra vires while retaining tlie fruits or the beneflt of the con- 
tract. This doctrine rests upon the unanswerable ground thus 
stated in Pennsylvania by Mr. Justice Porter: "A man who haa 
enjoyed a privilège has no right to say that because he ought not 
to hâve enjoyed it he veill not pay for it. However unlawful the 
act, it vrould be unsound policy to give him this immunity." Id. 
§ 6015. The reason of the rule is that honesty and fair dealing are 
the highçst public policy, and that a private corporation, which 
is a mère collection of individuals, is no more privileged to repudiate 
its engagements, and act dishonestly, than a single individual is. 
Id. § 6017. Where, therefore, a corporation purchases property 
contrary to a prohilîition, or without an authorization in its char- 
ter, it cannot retain the property, and refuse to pay the price, or set 
up the défense of ultra vires when sued for the same. Id. § 6018. 
The authorities supporting the text of the learned author are toc 
numerous to require citation. The doctrine has become familiar 
learning. 

The charge of the court, each paragraph of which was duly ex- 
cepted to, was, when applied to the law and the facts of the case, 
more favorable to the défendant than it had any right to ask, as 
will readily be seen by référence to the charge. The jury returned 
a verdict in favor of the plaintiff for "the sum of $3,201.94, with 
înterest at 6 per cent." The amount of the verdict was the prin- 
cipal of the plaintiff's demand. The court below refused to render 
judgment on the verdict in any oth'er form than that in which the 
verdict was returned, namely, "for the sum of $3,201.94, with in- 
terest at 6 per cent." To this ruling the plaintiff below duly except- 
ed, and has brought error. Section 2252 of the Colorado Statutes 
(Mills') pro vides that creditors shall receive interest on money due 
on account from the date when the same became due. The account 
sued on was probably due some time before suit was brought, but 
the fact of recovery in the action settles conclusively that it was 
due when the suit was commenced, and from that date, namely, the 
19th day of October, 1894, the plaintiff was plainly entitled, under 
the verdict of the jury, to hâve the interest calculated on the prin- 
cipal sum, namely, |3,201.94, at 6 per cent., and the circuit court 
will amend the judgment accordingly. Thus modified, the judg- 
ment of the circuit court is affirmed. 



NBfW YORK LIFE INS. OO. v. RUSSHIili. 

(Circuit Court of Appeals, Bighth Circuit. October 26, 1896.) 

No, 754. 

1 CoNPLicT OF Laws— Application fob Insdbance — Soliciting Agent. 

Under tlie statute of Nebraslsa (Comp. St. 1898, c. 16, § 8) providing that 
any person in the state who shall receive or receipt for money for an In- 
surance policy, or shall In any way cause a contract of Insurance to be 
made, for or on account of an Insurance company, shall be deemed, to ail 
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Intenta and purposes, an agent of such eompany, a policy made by an 
Insurance eompany through a local agent In Nebraska must be regarded 
as a Nebraska contract, notwlthstanding a clause in the application tbat 
the policy should be construed according to tbe laws of New ïork, the 
place of the contract being agreed to be the home office of the eompany. 

a. LjPB Insukancb— Représentations in Application— Answbrs Wbitten by 
Agbnt. 

Under said statute and the décisions of the suprême court of Nebraska, 
when an appllcant for life Insurance bas fully and in good faith disclosed 
to the agent in the state who reeeived his application the facts in relation 
to an inquiry material to the risk, and such agent has wrltten into the 
application an angwer which he assures the applicant Is the proper one, 
but which turns out to be incorrect, the eompany Is bound by the informa- 
tion so communleated to its agent, and is estopped to set iip the falslty 
of the answer, notwlthstanding a clause in the application that no state- 
ments, etc., made to the person taklng the application for the policy, shall 
be binding on the eompany, unless reduced to Writlng, and presented to 
the offlcers of the eompany. Insurance Oo. v. Chamberlain, 10 Sup. Ot 
87, 132 U. S. 304, foUowed. 

S. Samb— Advicb of Agent as to Answers. 

An applicant for Insurance, in reply to the Inquiry whether he had ever 
had a dlsease of the kidneys, told the agent taklng hls application that 
he had been treated for diabètes, some years before, by a physlcian in 
Scotland. The agent then eaused the applicant to be examined by the 
company's local examiner, who told hlm he did not hâve diabètes, that 
the Scotch physlcian had been mistaken, and that the proper answer to the 
question was "No." The applicant belleved this statement, and the blank 
In the application was fllled in "No" by the agent. It afterwards tumed 
out that the applicant did hâve diabètes, from which he died. Held, that 
the eompany was bound by the knowledge disclosed to the agent, and 
estopped to dispute Its liablllty on the ground of the falslty of the answer. 

In Error to the Circuit Cîourt of the United States for the District 
of Nebraska. 

Thls action was commenced by Eliza H. RusseU, the défendant in error, 
against the New York Life Insurance Company, the plalntlfC in error, in the 
district court of Holt county, Neb., and was removed from that court into 
the circuit court of the United States for the district of Nebraska, on the péti- 
tion of the plaintlff in error. 

The cause was trled before the court, on the following agreed statement of 
facts: 

"It Is hereby stipulated and agreed between the parties hereto that the above- 
entltled case shall be heard, trled, and decided upon the facts herelnafter 
stipulated, namely: That on or about the 21st day of January, ism [1893], 
one Andrew RusseU, now deeeased, made application for the policies of In- 
surance upon his life, true copies of which policies, wlth application copied 
thereln, are set forth in plaintifC's pétition, the origlnals to be presented wlth 
thls stipulation at the final submission of the cause. That, at the time such 
application for said policies was made, one E. H. Cress and one John A. Golden 
were agents for the défendant, havlng authority to soUclt and procure ap- 
plications for Insurance, receive premiums therefor, and deliver policies. 
That one Dr. C. B. D. Eisaman was the duly appointed and constituted méd- 
ical examiner for the défendant at the town of O'Neill, Holt county, Neb 
That, some time prior to the date of the application for Insurance above 
stated, the said agents of the eompany solicited the said Andrew RusseU that 
he make application through them, as agents of the défendant eompany, for 
insursince upon his life. That, as the resuit of such conversation, the said 
Andrew RusseU finally, on the date above set forth, came before thèse said 
agents and médical examiner, for the purpose of ascertalning if he was a fit 
and proper person to receive and enter into a contract for Insurance upon 
hls life. That, In the examlnation of the said Andrew RusseU for such In- 
surance, he stated to said agents and said médical examiner, Dr. Eisaman, 
'that he (Andrew RusseU) was afiUcted, as he had been Informed four years 
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before bj a physlclan In Seotland, where he then reslded, wlth diabètes, and 
that he had consulted that physiclan, and that such physlcian had given hla 
opinion that the said Andrew Russell was afflleted with diabètes, and had 
treated him a few weelcs for such disease; that such physician dld not iive 
in O'Neill, but in Seotland, Europe; and that the said Andrew RusseU had 
not been treated for sevtral years for any disease whatever by any physician.' 
a'hat thereupon the said agents, E. H. Cress and John A. Golden, desired 
that the said Andrew Kussell be examined by the médical examiner of the 
Company, Dr. Eisaman, so that it could be ascertained and known as a fact, 
whether or not the said Andrew Russell did in tact hâve diabètes. That, lu 
compliance with such désire on the part ot said agents, the said Andrew 
Russell submitted to an examlnation as to his physical condition, and es- 
pecially as to the disease named and called 'diabètes,' by the said Dr. Eisa- 
man, examiner of the company. That Dr. Eisaman made an extended and 
thorough examination as such médical examiner of the said Andrew Russell, 
and, aiter such examination, informed and told said Andrew Russell that he 
did not hâve diabètes or any other disease, and assured him that, if any 
physician theretofore had told him that he had such disease, such physician 
was mistaken; and he further assured the said Andrew Russell that he was 
a fit and suitable person to reçoive a policy of Insurance upon his life. That 
during such , examination, and prior thereto, the said Andrew Russell had 
told the said agents and said médical examiner each and every fact pertaln- 
ing to his prior consultation with a physician, and concealed nothing from them 
in relation thereto. That said Andrew RusseU believed that Dr. Eisaman 
was a compétent and skillful physician, and relied upon his examination, and 
believed that the said Dr. Eisaman told him the truth, and believed that the 
opinion theretofore given by the physician in Seotland was a mistaken one 
in the fact of his having diabètes. That he relied on such examination as 
made by Dr. Eisaman, and believed the same to be true, and entered Into 
the contract of insurance, signed the applicrtions as prepared by said agents, 
and signed the 'statement to médical examiner,' as prepared by said médical 
examiner, believing that said statement contained ail the facts stated by him 
to said agents and the médical examiner. That the agents prepared said ap- 
plication, and the médical examiner prepared statement to médical examiner, 
a copy of whieh is attached to the answer of the défendant, and marked 
'Bxhibit B.' That the said Andrew Russell believed that the 'statement to 
médical examiner and application' contained ail statements made by him to 
them, and dld not read the same, althoUgh compétent to do so, but subscrlbed 
his name thereto wlthout reading it, and without knowing its contents. That 
after the completion of such examination, and after said Andrew Russell had 
signed said application, and stated the facts to the médical examiner, and 
had departed for his home, said Dr. Eisaman then prepared his private re- 
port to the défendant, called 'Médical Bxaminer's Report,' a copy of which 
is attached to the defendant's answer, and marked 'Exhiblt C That said 
report was fdrwarded to the défendant, and received by it before the issu- 
ing of the policies in suit. That said Andrew RusseU had no knowledge as 
to its contents. That on or about the flrst day of February, 1893, the four 
policies in suit were received by the agents, E. H. Cress and John A. Golden, 
from the défendant; and that said Andrew Russell was thereupon notlfled 
that the défendant had accepted his risk, and had torwarded the policies; and 
that said policies were ready to be delivered to him on receipt of premiums 
therefor. That thereupon the said Andrew Russell paid to said agents four 
hundred ninety dollars ($490.00) premiums, and took dellvery of said policies. 
That, in paylng said premiums and accepting said policies. said Andrew Rus- 
sell acted in good faith, without any intent or purpose to defraud the défendant 
whatsoever. 

"It is further stipulated and agroed that the compensation of the said Dr. 
Eisaman for making said médical examination of the said Andrew Russell 
was paid by the défendant, and in no manner depended on the question 
whether or not the application would be accepted. It is further stipulated 
and agreed that said Andrew Russell did in fact hâve diabètes at the tlme 
of his examination by Dr. Eisaman; and that he afterwards, in August, 1893, 
died of' diabètes; and that diabètes is commonly known as a disease of the 
lùdneys, and it is a very serions disease, and of doubtful curability. It is fur- 
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ther stlpulated and agreed: That at the tlme of his examina tlon by Dr. Eisa- 
man, and the delivery to hlm of said policles, the sald Andrew Russell was in 
apparent good health and vigor; and that on or about the 21st day of February, 
1893, the said Andrew Eussell became sonaewhat 111, and thereupon determlned 
to go to Carlsbad, Germany, to bathe in the Carlsbad waters, and to ascertain 
what, If any, disease he was really afflicted with; and that, on or about the first 
day of August, he retumed to the town of O'Neill, Neb., and there died, on August 
21st That the plaintlff made due proofs of the death of the said Andrew Kussell 
aecording to the terms, conditions, and requlrements of the policies In suit. It Is 
further stlpulated and agreed that afterwards, and before the commencement of 
thls action, the défendant tendered back to the plaintlff, who is the beneflciary 
named in the policles in suit, the full amount of premlums pald by the sald An- 
drew Russell, deceased, for sald policles of Insurance, and denied liabllity on said 
pollciea. It Is further stlpulated and agreed that, in the construction and inter- 
prétation of the stipulation, there shall arlse ail such implication and inference 
of fact from ail the foregoing statements in the same manner and with lllîe ettect 
as if the statements of facts contained in thia stipulation had been testlfled to by 
crédible witnesses. It Is further stipulated and agreed that either party may file 
such amendment, if so advised, as may be thought necessary to make the plead- 
Ings conform to thls stipulation. It is further stipulated and agreed that while 
the said Andrew Eussell was at Carlsbad, Germany, he was treated for diabètes." 

Upon the foregoing agreed statement, the court's findings of facts and conclu- 
sions of law were as foUows: "(1) Under the facts of this case, the contract, being 
înitlated and completed In the fetate of Nebraska, is to be govcrned by the laws of 
this State. (2) Aecording to the law of the state of Nebraska, as settled by re- 
peated décisions of the suprême court of thls state, the parties actlng for the In- 
surance Company in sollciting the Insurance in question. In preparlng the applica- 
tion, and in maklng the médical examination, were in fact and In law the agents 
of the défendant, and were not the agents of the plaintlff, or of the applicant for 
Insurance. (3) It appearing that the applicant for insurance, Andrew Russell, In 
good falth fully stated to the agents of the Insurance company the facts as they 
existed, and ail the facts called for by the questions in the application, and that the 
agents of the company fiUed out the application, and exerclsed their judgment as 
to the form of the answers, having full knowledge of the facts, and that the appli- 
cant signed the application In the honest belief that the same contained the facts 
as he had stated them, it must be held that, if the answers In the application were 
not such as should hâve been written therein, the fault, errer, or mistake was that 
of the agents of the company, and not that of the applicant; and the company is 
now estopped from asserting that the applicant must be bound thereby, or from 
asserting that the answers given in the application should hâve been in fact other 
or différent from those written therein by their own agents; and I therefore hold 
that the plaintlff is entitled to judgment in this case for the full sum of said policles 
of insurance, with interest." Thereupon judgment was rendercd for the plaintlff 
for the full amount of the policies and interest, and the défendant sued out thls 
writ of error. 

The application for the policies contained, among others, the following provisions: 
"No agent has power in behalf of the company to make or modify this or any con- 
tract of insurance, to extend the time for paying a premium, to waive any for- 
felture, or to bind the company by maklng any promise or making or reeeivlng 
any représentation or information. Thèse powers can be exercised only by the 
président, vice président, second vice président', aetuary, or secretary of the com- 
pany, and wUl not be delegated." "I do hereby agrée as foUows: (1) That the 
statements and représentations contained in the foregoing application, together 
with those contained in the déclarations made by me to the médical examiner, 
shall be the basis of the contract between me and the New York Life Insurance 
Company; that I hereby warrant the same to be full, complète, and true, whether 
written by my own hand or not; this warranty being a condition précèdent to, 
and a considération for, the policy which may be issued hereon. (2) That inas- 
niuch as only the ofHcers at the home office of said company, in the city of New 
York, hâve authority to détermine whether or not a policy shall issue on any appli- 
cation, and as they act on the written statements and représentations referred to, 
no statements, représentations, promises, or information made or given by or 
to the person soliciting or taklng this application for a policy, or by or to any 
v.77F.no.l— 7 
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cther person, sliglï be bînding on sald company.or In any manner affect Its rights, 
unless sucli statements, représentations, promises, or information be reduced to 
writing, and pre^nted to tiie offlcers of said company, at the home office, in this 
application. * * * (4) That any policy wlilcli may be issued under tliis appli- 
cation shall not be In force untll the aetual payment to, and acceptance of, tlie pre- 
mium by said company or its autliorized agent, during my lifetime and good 
health. (5) That the contract eontained in such policy and in this application shall 
be construed according to the law of the state of New York, the place of said con- 
tract belng agreed to be the home afflçe of said company in the city of New York." 
The policies eontained this provision: "This contract is made in considération of 
the written application for this policy, and of the agreements, statements, and war- 
ranties thereofjt which are hereby made a part of this contract." The company's 
médical examiner asked the questions eontained in the blank for the médical ex- 
amination of the appîicant, and in answer to this question, "Hâve you had since 
chlldhood any of the foUowing oomplaints: Diseases of the kidneys, diseases of 
the urinary organs?"— the médical examiner of the company who was examining 
the appîicant and taking down hls answers, under the circumstances detailed in 
the agreed statement of facts, wrote the answer "No" to the foregoing question, 
and transmitted the examination in that form to the home office. 
Judge Shiras, who tried the case below, ffled the following opinion: 

"In View of the ruling of the suprême court of the United States in the case of 
Insurance Co. v. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, relied upon by the défend- 
ant herein, and In the cases of Insurance Co. ?. Williinson, 13 Wall. 222, and 
Insurance Co. v. Mahone, 21 Wall. 152, and Insurance Co. v. Chamberlain, 132 
U. S. 304, 10 Sup. Ct. 87, and of the court of appeals for this circuit in Insurance 
Co. V. Robison, 7 Ç. C. A. 444, 58 Fed. 723, relied upon by the plaintiff, it must 
be admitted tha.t the question of the right of recovery is one of grave doubt 
With regard to tjie apparent divergence in the mies foUowed in the cases cited, 
It grows, in œy judgment, out of the (ïlfCerent states of faet made to appear in 
the cases. If It Is made to appear In a given case that there was any lack of good 
falth on the part of the appîicant, or that there has been any connivance between 
the appîicant for Insurance and the agents of the company, whereby a favorable 
case for obtainlng the deslred Insurance is made out, then it shouid be held 
that the appîicant must be held responslble for ail that is eontained in the ap- 
plication; and ordinarily the fact that an appîicant does not read over the ap- 
plication before signing it will not reheve him from Ilabillty for its contents. 
On the other hand, If there is some matter cornes up in regard to which doubt 
may exlst, and the appîicant ih good faith fully states ail the facts Imown 
to him, to the agents of the company, and they make further investigation, 
and satisfy theinselves in regard to the same, and, having done so, they wrlte 
out the answer to the question as they deem it shouid be answered, and the 
appîicant, acting In good faith, relies upon the conclusion the agents hâve reached, 
and accepts their conclusion, and signs the application, why shouid not the com- 
pany be bound by the acts of its own agents? For illustration, take the material 
question wliich It Is clalmed was wrongly answered in this case, to wit: 'Hâve 
you had, since ehildhood, disease of the kidneys? Answer "Yes" or "No." ' It 
is clear from the form of the question, from the form of the application, which 
gives only space for a word in answer, and from the express déclaration that the 
answer must be 'Yes' or 'No,' tliat the company required not a full statement 
of circumstances, but a concrète answer by a single word. The appîicant stated 
to the agents the full facts in regard to his consultation with a physician in Seot- 
land some four years before. He could not say with certainty whether he had 
or had not had a disease of the kidneys. It is then suggested that he be exam- 
Ined by the surgeon and physician of défendant. As a resuit of that examina- 
tion, he is assured that he never had liad diabètes. The agents of the company, 
havmg fuU knowledge of ail the facts, knowlng ail that the appîicant did, wrote 
out the answer 'No' to the question, and the appîicant signed it. It is now insisted 
that the appîicant shouid hâve Insisted upon having the answer written 'Yes,' 
although It is admitted that, when the appîicant signed the application, he then 
beUeved in good faith that he never had had the diabètes, and had been led to 
entertain tliat belief by the action of the agents of the company. lu making 
the examination of the appîicant, the examining pliyslcian was acting for the 
company, and It was upon the examination then made by him, and upon which 
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the applicant relied, that the company acted ta Issulng thé poUcy. Suppose an 
applicant, on being examlned by tbe physiclan of the company, should state to 
him that he was afCected in certain ways, bnt dld not know whether It was dis- 
case 'A' or disease 'B'; and thereupon the physiclan should thoroughly examine 
the appUcant, and should tell him the disease was 'A,' and the applicant, relylng 
upon such statement, should se name the disease in the application; would he not 
be protected in so doing? So, If an applicant, beùig in doubt whether he had or 
had not had a certain disease, should fully and. In good faith state the whole 
facts to the compauy's physiclan, and the latter should fully satislry himself as 
to the situation, and should inform the applicant that he had never had a named 
disease, would not the latter be justifled in relylng upon the conclusion of the com- 
pany's physiclan when required to answer a given question ta the médical exam- 
ina tionî The question ta thls case which it is urged was wrongly answered was 
one to be asked by and answered to the médical exammer, and the contention ol 
the company is that after the whole facts, as known to the applicant, had been 
stated to the médical exammer, and he had fully examlned the applicant, and 
had, as a resuit of such examlnation, informed the applicant that he never had 
had diabètes or a disease of the kidneys, the appUcant, though fully believtag 
what the examtaer told him, should hâve answered 'Yes,' Instead of 'No.' 

"TJnder the agreed facts of this case, the question résolves itself to this: Can 
the company ta regard to a matter not within the absolute knowledge of the appli- 
cant, but with regard to which it requires from the applicant an answer llmlted 
to 'Yes' or 'No,' be heard to say, as a means of defeattog the pollcy, that the 
applicant should hâve answered 'Yes' instead of 'No,' when it appears that the 
applicant, being ta doubt as to the proper answer, ta good faith submltted the 
entire facts to the agents of the company, and by theh: direction submltted himself 
to an examlnation by the médical dlrector of the company, and, as a resuit of 
such examlnation, was taformed that the answer should be 'No,' and relytag 
thereon, and believing that the answer should be 'No,' he signed an appUcation 
containlng such answer. As already sald. In my judgment the company cannot 
rely upon the alleged falslty of an answer thus obtained. I believe inexacting 
from an applicant for tasurance the utmost good faltb In fuUy statlng to the 
agents of the company ail the facts known to him affectlng the question of the In- 
surability of his life; but, on the other hand, good faith Is equaliy demanded of the 
company. The soliciting agents and médical examiner are selected by the com- 
pany, and thèse are the persons to whom ail the statements required from the 
applicant are to be made ta the flrst Instance. If the applicant, ta good faith, 
discloses in full to them aU the facts known to him In regard to a particular mat- 
ter, and especlally where It appears, as it does ta thls case, that, If left to himself, 
the applicant would hâve answered a given question ta the afllrmative, but the 
agents, being ta doubt as to the aetual fact, and therefore in doubt as to the an- 
swer that should be given, requlre the appUcant to submlt to a full examlnation 
by the accredited médical examiner of the company, and the examiner décides 
that the fact and situation require the answer to be ta the négative, and the 
applicant in good faith accepts that conclusion, and, beUevlng in the truth thereof , 
signs an application made ont by the agents and examiner, ta my opinion it 
would be fraud to permit the company to aver that the answer thus obtained 
Is incorrect, and to hold that the company can avold payment of a policy, because 
the company, through its agents and médical examtaer, they aeting in good faith, 
dietated the answer; and induced the applicant to accept It as the proper one 
under the circumstances. 

"The point is not whether, under the matters contalned ta the written apph- 
cation, the company can be bound by statements or représentations made by the 
applicant, and not reclted or set forth in the application, but whether the com- 
pany shall be permitted to aver that an answer to a given question ta the appli- 
cation should hâve been 'Yes," instead of 'No,' when It appears that the médical 
examiner of the company, after a full examlnation, determined the proper answer 
to be 'No,' and thus wrote it in the application, and then the agents and examiner 
Induced the applicant to believe that to be the proper answer, and to sign the 
application with the answer ta thls form; it being admitted that ail the parties 
acted in the utmost good faith, and without any intent to defraud. In my judg- 
ment, the case does not corne within the principies of the Fletcher Case, but does 
come within those announced in Insmunce Co. v. Chamberlain and Insurance Ca 
V. Boblson; and, so holding, the platatifC is entltled to judgment." 
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C. H. Lewis (A. L. Beardsley was with him on brief), for plaintiff 
In error. 

James H. Macomber (M, F. Harrington was with him on brief), 
for défendant in error. 

Before OALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, having statcd the case as above, de- 
livered the opinion of the court. 

The applications for the insurance were ruade in Nebraska to a 
local agent doing business for the défendant company in that state, 
and the policies were delivered to the insured, and the premiums 
paid there. A statute of that state pro vides: 

"Any person or flrm in this state who shall receive or reeeipt for any money, 
on account of or for any contract of insurance made by bim or thein, or for any 
such insurance company or individual aforesald, or wbo sball receive or recelpt 
for money from other persons, to be transmitted to any such company or indi- 
vidual aforesaid, for a policy or policies of insurance or any renewal tbereof, although 
sueb policy or policies of insurance may not be signed by bim or tbem, as agent 
or agents of such company, or who shall in any vs'ise, directiy or indirectly, make 
or cause to be made any contract or contracts of insurance, for or on account of 
such company aforesaid, shall be deemed to ail intents and purposes an agent or 
agents of such company, and shall be subj<>ct and liable to ail the provisions of 
this chapter." Comp. St. Neb. 1893, c. 16, § 8, 

Under this statute, the policies in suit must be regarded as Ne- 
braska contracts, to be governed and construed by the laws of that 
state, notwithstanding the clause in the applications "that the con- 
tract contained in such policy and in this application shall be con- 
strued according to the law of the state of New York, the place of 
said contract being agreed to be the home office of said company, 
in the city of New York." Wall v. Assurance Soc, 32 Fed. 273; 
Fletcher v. Insurance Oo.; 13 Fed. 526; Ehrman v. Insurance Oo., 
1 McCrary, 123, 1 Fed. 471; Berry v. Indemnity Oo., 46 Fed. 439; 
Assurance Soc. v. Cléments, 140 U. S. 226, 11 Sup. Ot. 822; In- 
demnity Co. V. Berry, 4 U. S. App. 353, 1 C. 0. A. 561, and 50 Fed. 
511. 

The clause of the Nebraska statute which we hâve quoted came 
before the suprême court of that state for construction and applica- 
tion in the case of Insurance Co. v. Jordan, 29 Neb. 514, 45 N. W. 
792. The agent of the insurance company, in answer to material 
questions in the application, wrote down false answers. The in- 
sured could not read, and claimed the answers had not been read 
to him. The application, which was signed by the insured, warrant- 
ed the answers to be true. The court said : 

"The attorneys for the Insurance company contend that notwithstanding the fact 
that tbe application was fllled out by an agent of the company, and the inability 
of Jordan to read, still he is bound by the terms of the application. Richmond 
was the agent of the insurance company, and, as such, represented it in flUing 
out the application; and if he made out the same without inquiry as to the faets. 
or incorrectly, when the facts were stated to him correctly, the company will 
be bound thereby. TJnder our statute, an agent of an insurance company, in order 
to do business for his company in the state, must procure from the state auditor 
a certificate of authority showing that such company bas complied with ail the 
requirements of the law. This certificate raust be renewed annually, and heavy 
penalties are provided for a failure to eomply with the statute in this regard. 
Oomp. St. c. 43, §§ 24-27, The agent of an insurance company authorized to 
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procure applications for insurance, and to forward tliem to the Company for accept- 
anee, are the agents of the insurers, and not of the insured, In ail they do in pre- 
parlng the applications, or as to any représentations they may make to the insured 
as to the character and effect of the statements so made. Kausal v. Association, 
31 Minn. 17, 16 N. W. 430; Insurance Co. v. Gray, 80 111. 28; Mullin v. Insur- 
ance Co., 56 Vt 39; Insurance Co. v. Weill, 28 Grat. 389; Ring v. Insurance 
Oo., 51 Vt. 563. Public policy and good faith requlre that the persons clothed by 
the Insurance companies with ppwer to examine proposed risks, and flU out, receive, 
and approve applications for insurance, shall bind their principals by their acts 
and knowledge acquired by them." 

And ia a later case (Insurance Co. v. Fallon [Neb.] 63 N. W. 860, 
861) the court said: 

"Indeed, counsel for the insurance company frankly admit that there are many 
décisions holding that wbere a party applies to an agent for insurance, and cor- 
rectly states the farts, the company is liable, although the agent may not write 
in the application the answers given by the insured. Insurance Co. v. Jordan, 29 
Neb. 514, 45 N. W. 792, recognizes this principle. It is true that in that case it 
appeared that the insured was unable to read. But we do not thlnk the distinc- 
tion In the cases material. When the insured states the facts correctly to the com- 
pany's agent, he is not bound to exercise vigilance thereafter to détermine whether 
the agent is exercislng care or good faith in his transactions on behalf of the com- 
pany. In other words, the company is estopped from seeking to avoid Its con- 
tract because of a mistake or f raud committed by its own agent, the insured having 
acted in good faith, although, perhaps, somewhat negligently." 

Under the Nebraska statute and the décisions of the suprême court 
of that. state which we hâve cited, this case is on ail fours with the 
case of Insurance Co. y. Chamberlain, 132 U. S. 304, 10 Sup. Ct. 87. 
The lowa statute on which that case was made to turn is the same 
in légal effect with the Nebraska statute, and the terms, condi- 
tions, and warranties contained in the application and policy in that 
case are, in substance and effect, identical with those contained in 
the policies in suit. We hâve set out the conditions of the appli- 
cations and policies in this case in the statement, and, that it may 
be seen that they are identical in légal effect with those contained 
in the application in the Chamberlain Case, we hère extract from 
the report of that case the conditions of the application. The appli- 
cation contained thèse clauses: 

"And it is hereby covenanted and agreed that the statements and représenta- 
tions contained in this application and déclaration shall be the basis of, and form 
part of, the contract or policy of insurance between the said party or parties sign- 
ing this application and the said Continental Life Insurance Company, which 
statements and représentations are hereby warranted to be triie, and any policy 
which may be issued upon this application by the Continental Life Insui'ance Com- 
pany, and accepted by the applicant, shall be so Issued and accepted upon the 
express condition that if any of the statements or représentations in tliis appli- 
cation are in any respect untrue, or if any violation of any covenant, condition, 
or restriction of the said policy shall occur on the part of the party or parties 
sîgning this application, then the said policy shall be nuU and void, and aU moneys 
which may bave been paid on account of said policy shall be forfeited to the said 
company. 

"And it is hereby further covenanted and agreed that the offieers of the said 
company at the home office of the said company, in Hartford, Conn., alone shalf 
hâve authority to détermine whether or not the policy of insurance shall be issued 
on this or any application, or whether or not any insurance shall take effect under 
this or any application. 

"And It Is hereby further covenanted and agreed that no statements or repré- 
sentations "made or given to the person solieiting this application for a policy of 
insurance, or to any other person, shall be bînding on the said company, unless 



102 77 FEDERAL EBPORTER, 

such statements or représentations be in wrlting in this application when the sald 
application la received by the offlcers of the sald company at the home office o£ the 
said company In Hartford, Conn." 

Among the "Provisions and Eequirements" printed on the back 
of the policy are the following: 

"(11) The contract between the parties hereto Is completely set forth in this 
policy and the application therefor, talien together; and none of its terms can be 
modifled, nor any forfeiture under it waived, except. by an agreement in wrlt- 
ing, signed by the président or secretary of the company, whose authorlty for this 
purpose will not be delegated. 

"(12) If any statement made in the application for this policy be in any respect 
untrue, this policy shall be void, and aU payments which shall hâve been made 
to the company on account of this contract shall belong to and be retalned by the 
company." 

The ternis of the applications vary slightly in arrangement and 
phraseology, but not at ail in their légal efEect. In the Chamber- 
lain Case the question was, as it is hère, as to the effect of a false 
answer to a material question in the application. The agent of the 
company had viritten down the answer, and assured the applicant 
that it was the proper answer to make to the question, after the 
insured had made a full and truthful statement of the facts te 
the agent. The suprême court said: 

"Among the numerous questions propoimded in the application was the foUow- 
ing: 'Has the said party [the applicant] any other insnrance on his life? If 
so, where and for what amountsî' The answer, as it appears In the application, 
Is: 'No other.' Tliat answer, as were ail the answers to questions propounded 
to the applicant, was wrltten by the eompany's agent Boak. In référence to the 
above question and answer, the latter testified: 'I asiîed him [Stevens] the ques- 
tion if he had any other Insurance, as printed in the application, and as we ask 
every applicant; and he told me he had certain certificatea of membership with 
certain co-operatlve societies, and he enumerated différent ones, and said he did 
not know whether I would consider that Insurance or not. I told hlm emphat- 
Ically that I did not consider them insurance, and we had considérable conversa- 
tion about it. He wanted to know my authorlty for saylng I did not consider 
them insurance. I gave him my authorlty,— gave him my reasons; and he 
agreed with me that thèse co-operative societies were In no sensé insurance 
companies, and in that light I answered the question "No." Q. Did you tell him 
at the time that the proper answer was "No," after he had stated the tacts? A. I 
did. Q. Who wrote the answer in there? A. I did.' • * * Is the insurance 
company estopped, under thèse clrcumstances, to dispute its liability upon the 
policy? This question the plalntilf insists must receive an affirmative answer, 
upon the authorlty of Insurance Co. v. Wilkinson, 13 Wall. 222, Insurance Co. v. 
Mahone, 21 Wall. 152, and Insurance Oo. v. Baker, 94: U. S. 610; while the 
défendant contends that the case of Insurance Co. v. Fletcher, 117 U. S. 519. 
6 Sup. Ot. 837, requires it to be answered In the négative. An extended state- 
ment of those cases is not necessary, and therefore will not serve any useful 
purpose; for the présent case can be determined upon its spécial facts, and upon 
grounds that did not exist In any of the others. 

"By the flrst section of an act of the législature of lowa, approved March 31, 
1880, entitled 'An act relating to insurance and fire insurance companies' (Laws 
lowa, 1880, p. 209, c. 211), it is provided that 'any person who shall hereafter 
sollcit insurance, or procure applications therefor, shall be held to be the soliciting 
agent of the insurance company or association issuing a policy on such applica- 
tion, or on a renewal thereof , anything in the application or policy to the contrary 
notwithstanding.» * * * This statute was in force at the time the application 
for tlie policy in suit was taken, and therefore governs the présent case. It 
dispenses with any inquiry as to whether the application or the policy, either 
expressly or by necessary implication, made Boak the agent of the assured In 
taking such application. By force of the statute, he was the agent of the com- 
pany in soliciting and procuring the application. He could not, by any act of 
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Ws, shake ofE the eharaeter of agent for the company. isor could the compauy, 
by any provision in the application or pollcy, couvert tiim into an agent of the 
assured. If it could, then the objeet of the statute would be defeated. In his 
capacity as agent of the Insurance company, he fllled up the application,— some- 
thing that he was not bound to do, but which service, if he chose to render it, was 
withln the scope of his authority as agent. If it be said that, by reason of his 
slgning the application, after it had been prepared, Stevens is to be held as 
having stipulated that the compauy should not be bound by his verbal slate- 
ments and représentations to its agent, he did not agrée ttiat the writing of the 
answers to questions contained in the application should be deemed wholly his 
act, and not, hi any sensé, the act of the company, by its authorized agent. His 
act in v?riting the answer, which is alleged to be untrue, was, under the circum- 
stances, the act of the company. If he had applied ta person to the home office, 
for insurance, stating in response to the question as to other Insurance the same 
faets communlcated by him to Boak, and the company, by Its principal officer, 
having authority in the promises, had then written the answer, 'No other,' telling 
the applicant that such was the proper answer to be made, it could not be 
doubted that the company would be estopped to say that insurance in co-opera- 
tive societies was tasurance of the kind to which the question referred, and about 
which It desired Information before consummating the contract. The same resuit 
must foUow where negotiatlons for insurance are had, under like circumstances, 
between the assured and one who in fact, and by force of the law of the state 
where such negotiations take place, is the agent of the company, and not, in any 
sensé, an agent of the applicant. * • • 'No other,' having been written by its 
own agent, Invested with authority to solicit and procure applications, to delive: 
policles, and, under certain limitations, to reçoive premiums, should be held as 
properly interpreting both the question and the answer as to other insurance." 

The ruling of the suprême court in the case of Insurance Co. v. 
Chamberlain, supra, is décisive of the case at bar. It is extremely 
difificult to reconcile the case of Insurance Co. v. Fletcher, 117 U, S. 
519, 6 Sup. et. 837, with the previous cases in that court of Insureince 
Co. V. Wilkinson, 13 Wall. 222, Insurance Co. v. Trefz, 104 U. S. 197, 
Insurance Co. v. Mahone, 21 Wall. 152, Insurance Co. v. Baker, 94 U. 
S. 610, Eames v. Insurance Co., Id. 621, and the later case of Insur- 
ance Co. V. Chamberlain, supra; and it confessedly is not in accord 
with the great majority of the state décisions. If the Fletchep Case is 
in conflict with the Chamberlain Case, then it must be held to be over- 
ruled by the later case. Whether overruled or not, it has no applica- 
tion to this case. In this case we are not called upon to inquire wheth- 
er the Fletcher Case is still to be regarded as a binding authority on 
the fédéral courts in states which hâve not, by législation, deflnitely 
fixed the relation which insurance companies sustain to those per- 
sons who solicit and take applications for insurance for them. 
Where that relation is declared by statute, as it is in Nebraska and 
some other states, to be that of principal and agent, the Chamber- 
lain Case is an express authority that the Fletcher Case has no ap- 
plication. 

The courts long ago decided that the agents of insurance compa- 
nies authorized to solicit and receive applications for insurance, and 
to forward them to the companies for acceptance, must be deemed 
the agents of the insurance companies in ail they do in preparing 
the applications, and in any représentations they make to the in- 
sured as to the eharaeter and effect of the statements therein con- 
tained, and that the companies would be held to a knowledge of ail 
statements, représentations, and information given by the insured, 
when making the application, to the agent, respecting the subject- 
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matter of the însurance. In a word, tlie courts applied to the rela- 
tion between the insurance companies and their agents the well- 
settled rule of agency that ail acts performed and ail knowledge 
acquired by an agent in the conduct of the business of his agency 
are the acts and knowledge of the principal. After this doctrine 
had been established, the insurance companies, in order to évade 
it and escape liability for the acts and knowledge of their agents 
in the due prosecution of the business of their agencies, inserted 
in their applications and policies a provision to the effect that the 
persons solicîting or taking the application should be deemed the 
agent of the insured, and not of the insurer. This effort of the 
insurance companies to avail themselves of ail the benefits of car- 
rying on their business in the only way it could be carried on, 
through agents, and at the same time escape ail the obligations and 
liabilities that attach to a principal who commits the conduct of 
his business to an agent, proved unavailing. The courts held that 
an insurance company could not couvert its agent into an agent 
for the insured by merely calling him such in the application or 
policy. Insurance Co. v. Wilkinson, 13 Wall. 222; Insurance Co. 
V. Norton, 96 U. S. 234; Kausal v. Association, 31 Minn. 17, 16 N. 
W. 430; Insurance Co. v. Parsons, 47 Minn. 352, 50 N. W. 240; 
Follette v. Association, 107 N. C. 240, 12 S. E. 370; Association 
V. Matthews, 65 Miss. 312, 4 South. 62; Insurance Co. v. Harvey, 
82 Va. 949, 5 S. E. 553; O'Brien v. Insurance Co., 52 Mich. 131, 
17 N. W. 726; Eilenberger v. Insurance Co., 89 Pa. St. 464; Wheat- 
on V. Insurance Co., 76 Cal. 415, 18 Pac. 758; Insurance Co. v. Cape- 
hart, 108 Ind. 270, 8 N. E. 285; Stone v. Insurance Co., 68 lowa, 
737, 28 N. W. 47; Meyers v. Insurance Co., 156 Pa. St. 420, 27 Atl. 
39; Insurance Co. v. Mvers, 55 Miss. 479; Sprott v. Association. 
53 Ark. 216, 13 S. W. 799. 

Withôut saying in terms that the agent of the company shall be 
deemed the agent of the insured, the application in this case déclares 
that: 

"No statements, représentations, promises, or information niade or giveu by or 
to the person solicîting or talîing this application for a policy, or by or to any 
other person, shall be binding on said company, or In any manner affiect its rights, 
unless such statements, représentations, promises, or information be reduced to 
writing, and presented to the offlcers of said company, at the home ofBce, in this 
application." 

The obvions purpose of this clause, like that which declared the 
agent of the insurance companies should be deemed the agent of 
the insured, is to enable the insurance company to escape from the 
necessary obligations and liabilities imposed by the law of agency 
on a principal who commits the conduct of his business to an agent. 
It is designed to évade a fundamental rule of the law of agency, 
and to shear its acknowledged agents of their appropriate and ac- 
customed powers and duties, and impose them on the insured. If 
this application is to receive the construction contended for, no one 
can safely transact business with an agent of the company; for, 
while he would be bound by his acts and représentations and any 
information communicated to him by the agent, the company wiÙ 
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not be bound by the acts or représentations of its agent or any 
information communicated to Mm. in the conduct of the business 
of his agency. Under such a rule, ithe riglits and obligations of the 
contracting parties would not be reciprocal; contracta made with 
the company's agents would be one-sided; and the company could, 
at its own élection, avail itself of the acts and représentations of 
its agents when it was profitable to do so, and repudiate them when 
they were likely to prove burdensome. The company cannot play 
fast and loose in this manner. The persons who are authorized by 
the company to solicit insurance, take applications, or receive pre- 
miums in Nebraska are made by statute the agents of the company 
"to ail intents and purposes"; and it is not in the power of the com- 
pany to shear thèse statutory agents of the powers and authority 
with which the law, for the protection of the public dealing with 
the company, invests them. Thèse powers are precisely those which 
an agent of an insurance company possesses, upon whose powers 
and authority no spécial limitations bave been imposed. 

The lowa statute is similar to the Nebraska statute, and the su- 
prême court, in Insurance Co. v. Chamberlain, supra, said : 

"This statute was in force at the tlme the application for the policy in suit waa 
taken, and therefore governs the présent case. It dispenses with any inquiiy as 
to whether the application or the policy, either expressly or by necessaiy Impli- 
cation, made Boak the agent of the assured in taliing such application, iîy force 
of the statute, he was the agent of the company in soliciting and procuring the 
application. He could not, by any act of his, shake ofC the character of agent 
for the company; nor could the company, by any provision in the application or 
policy, couvert him into an agent of the assured. If it could, tben the object of 
the statute would be defeated." 

Insurance companies perfectly understand the fact that thèse ap- 
plications, which are framed by themselves, and furnished to their 
agents, are fllled up, and the answers to the questions written down, 
by their agents, and that every applicant accepts without question 
the advice, direction, and assurance of the agents in ail matters 
relating to the préparation of the application. This is a part of 
the duty of such agents, and the applicant has a right to assume 
that they will discharge it intelligently and honestly. He has a 
right to assume, also, that the agent will honestly and faithfully 
discharge his duty to his principal. In this case it was the duty 
of the company's médical examiner to make the report called for 
by the clause of the aDplication last quoted, if the answer to the 
question and the information communicated to the médical ex- 
aminer made such report necessary. This was a duty required of 
the médical examiner by the company. It would be unprecedented 
and unreasonable for an applicant to take into his own hands the 
préparation of the médical examiner's report, and, in doing so, dis- 
regard the express advice and direction of the company's médical 
examiner. 

In considering this question, the suprême court of Texas said: 

"The answers are usually 'Yes' or 'No,' and, from the space allowed for them 
in the form used, it is évident they are required to be monosyllabic. He had 
undertaken to make true answers; and he must be presumed to hâve known that 
the object of having them written down was to fumish information to the absent 
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offlcers Qf the corporation o£ niaterial Importance to them ta determintog whether 
or not they would exécute the contraet. Wliere there were no circumstances to 
excite his suspicion to the contrary, we-see nô reason, bowever, -why he may not 
hâve truBted to the médical examiner's correct and honest performance of his 
duty. We do not thtak his contraet or the exercise of ordinary prudence demanded 
of him to assume that there was any want of capaclty, care, or honesty on the 
part of the médical examiner, or made it his duty to assume the exercise of a 
supervisory power over the work of that officer. As a gênerai rule, no doubt, the 
subjects of Insurance wlll be but little quaUfied for such a taak." Assurance Soc. 
V. Hazlewood, 75 Tex. 348, 12 S. W. 621. 

In Michigan, where the applicant answered trxithfully, and a méd- 
ical examiner of the company wrote down an erroneous answer, the 
court said: 

"If It is true that Dr. Carstens, acting as agent of the company, assumed to do 
this, the order is not in a position to claim that the answers were untrue." Pud- 
ritzky t. Suprême Lodge, 76 Mich. 428, 43 N. W. 373. 

And in Arliansas the rule is that: 

"When a médical examiner, authorized by an tosurance company to fill up 
blanks for answers to questions to be propounded to applicants for Insurance in a 
médical examination, or to fill them up is within the apparent scope of his 
authority, does so by writlng false answers, and thereafter procures the signature 
of the applicant thereto, after he had given correct answers to the questions, and 
the company afterwards receives the premiums, and issues a policy, the com- 
pany wlll, upon the death of the insured, be estopped from tasistlng on the 
falsity of the answers, although warranted to be true." Per Battle, J., Assur- 
ance Soc. V. Reutllnger, 25 S. W. 835, citlng Insurance Ck). v. Brodie, 52 Ark. 11, 
11 g. W. 1016; Flynn v. Insurance Co., 78 N. Y. 568; Grattan v. Insurance Oo., 
80 N. Y. 281, 92 N. Y. 274; Insurance Co. v. McMurdy, 89 Pa. St. 363; Pud- 
rltzky T. Suprême Lodge, 76 Mleh. 428, 43 N. W. 373; Insurance Co. v. Hazle- 
wood, 75 Tex. 348, 12 S. W. 621. 

This is the doctrine laid down by this court in Insurance Co. v. 
Roblson, 19 U. S. App. 266, 7 C. C. A. 444, and 58 Fed. 723. 

Under the Nebraska statute, the agents and médical examiner of 
the défendant company were "to ail intents and purposes" the 
agents of the company; and, in their respective sphères, they pos- 
sessed ail the powers and authority conferred on agents and médical 
examiners of insurance companies by an unqualifled appointment as 
such. It résulte that the information communicated by the appli- 
cant to the company's agents and médical examiner was, in contem- 
plation of law, communicated to the company itself; and the com- 
pany, therefore, having issued the policy with knowledge of ail the 
facts, will not be heard to défend upon the ground that thèse facts 
were not fully set out in the report of Its agents or médical ex- 
aminer. We concur fully in the conclusion reached by the learned 
judge who tried the case at the circuit, whose opinion is inserted 
in the statement of the case. The judgment of the circuit court is 
affirmed. 



FOREST OIL CO. v. CRAWFORD. 

(Circuit Court of Appeals, Thlrd Circuit. November 27, 1896.) 

No. 13. 

1 Devises— Mkanino oï" "Childken. " 

"Children," as- ordinarlly used In devises, Is a word of Personal description, 
pointing to individual acquisition, and, so far as désignation goes, difCers in 
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DO way from tbe mention of Indlvlduals by name. It Is not a word of limita- 
tion, does not point to heredltable succession, and Is employed la contradls- 
tlnctlon to "Issue" and "helra of the body." 

8, SAME— BURDEN op Proop. , . 

A person denying to the word "children" Its ordlnary Import, of one wbo 
takes by purchase, assumes the burden of showing cogent and convlnclng rea- 
sons tberefor, to be gathered from the four corners of the wilL 

S. Samb— Life Estate— Rkmaindbrs. 

A devise to testator's son by name, "and to hls chUdren," held to glve a Ufe 
estate to the son, and an estate In remalnder to hls children llving at testator's 
death, whieh afterwards opened to let In after-bom chUdren. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

This was an action of ejectment, brought by Oliver P. Crawford, 
a citizen and résident of the state of Nevada, against the Forest Oil 
Company, a corporation created by the state of Pennsylvania, to re- 
cover an undivided one-thirteenth interest in a tract of land con- 
taining 105 acres and 83J perches, and situate in Mt. Pleasant town- 
ship, Washington county, Pa. By stipulation a jury was waived, 
and the case was tried to the court, whieh, after making flndings of 
fact, and announcing its conclusions of law thereon, gave judgment 
for plaintiff. 77 Ped. 534. The défendant has appealed. 

The flndings of fact were as foUows: 

(1) The parties to thls suit, thelr résidence, and the subject-matter of the action 
are as stated above. The Interest sought to be thereby recovered exceeds $2,000 
In yalue. The défendant corporation was in possession of the land for oïl and gas 
purposes when suit was brought. (2) William Orawford, the grandfather of the 
plaintiff, was the owner In fee of the land Involved in thls suit, and, being 
selsed thereof, made his wlU, dated February 27, 1843, and died In 1846. Hls 
will was duly admltted to probate by the register of Washington county, Pa., and a 
copy thereof, marked "Bihiblt A," is attached hereto, and made part of thèse 
flndings. By said will he devised the premises In dispute as follows: *'I will 
and devise to my son Matthew and to his children my old farm, adjoining Marli 
Kelso's and others', provided, however, at the end of one year after my decease. 
or when called upon for it, he shall pay to his mother the sum of three hundred 
dollars hi addition to the sum as above bequeathed to her; and he shall pay, also, 
to my son Ollver's child, when it shall become of âge, the sum of two hundred 
dollars; but. If the said child shall die before It shall become of âge, I will that 
he be altogether exonerated from the payment of the said two hundred dollars." 
(3) That said Matthew Orawford, the devlsee named, had, at the time hls father 
exeeuted said will, seven llving children, of whom the plaintiff was one. After 
the making of said wIU, and before the death of William Crawford, the testator, 
another child was bom to said Matthew, and after the death of the testator flve 
other children were bom to Matthew. Matthew Crawford died September 30, 
1894, leaving to survive him twelve of said children, and the children of hls son 
James Crawford, who died about 1890. (4) Matthew Crawford, on December 
4, 1890, In considération of $500 in cash, a royalty of me-eighth the oll, and $600 
for each gas well utlllzed, executed to T. J. Vandergrift a lease, for oil and gas 
purposes, of land whieh included the premises in dispute. A copy of said lease, 
marked "Exhibit B," is hereto attached, and made part of thèse flndings. This 
lease was duly assigned by T. J. Vandergrift to the Woodland Oil Company, 
which Company, on March 20, 1892, entered upon said premises, drilled several 
wells, and obtained oll in paying quantitles. On November 27, 1894, the Wood- 
land Oll Company sold and transferred the lease and wells to the Forest Oil 
Company, the défendant, which company has since claimed and held exclusive 
possession of the land occupied In operatlng the wells under the lease. Durlng 
the lifethne of Matthew Crawford the royalty arising under the lease was pald to 
him. 
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The wîll of William Crawford, attached as an exhîbit to the sec- 
ond flnding of fact, was in full as follows: 

I, William Crawford, of Mount Pleasant township, In Washington county and 
State of Pennsylvania, do make this, my last will and testament, as follows, vlz.: 
I wlll and bequeath to my wlfe, Nancy, the sum of tliree thousand dollars In cash, 
t» be pald her at the expiration of one year after my decease, and I will to her 
the whole of my household goods and fumlture, and her choiee of the cows. I 
allow to her aiso the use of the dwelling house in which we now live, together 
wlth the use of the garden and of half the orchard during her life. • It is my will, 
also, that she be found in a quiet horse at ail times when she wants to ride, 
and that she be always kcpt in a good cow, and that the cow be always kept 
and taken care of for her, and also that she be always kept in plenty of wood 
ready eut, and In as much coal as she can make use of, and, If necessary, that 
her tires be put on for her. And I will, also, that she be fumlshed annually with 
15 Ibs, of haekied flax, 15 Ibs. of wool, 3 cwt. of pork, 50 Ibs. of sugar, 30 Ibs. 
of eofCee, 8 Ibs. of tea, 10 cwt. of fleur, one barrel sait, 30 bushels of corn meal, 
and 15 bushel of potatoes; the potatoes to be holed and taken care of for her. I 
also will and direct that the garden be paled in, with a gâte to it, and be worked 
for her, in the best manner, and it is my will that the above items and articles 
allowed and bequeathed to her be provided and fumished at the equal and 
Joint expense of James, Thomas, andKobert. And I will and bequeath to my 
sons George and William, in addition to what they hâve already received, the 
whole àmountof a note in my possession agàînst George, two hundred dollars of 
which, with the Interest thereon, I hereby direct and allow to be paid over by 
him t» William. And I will and devise to my son Matthew and to his children 
my old farm, adjolning Mark Kelso and others, provided, however, at the end 
of one year after my decease, or when called upon for it, he shall pay to hIs 
mother the sum of three hundred dollars, in addition to the sum as above be- 
queathed her; and he shall pay, also, to my son Oliver's child, when it shall 
become of âge, the sum of two hundred dollars; but if the said child shall die 
before it shall become of âge, I will that he be altogether exonerated from the 
payment of the said two hundred dollars. And I will and bequeath to my daugh- 
ter, Margaret the sum of one thousaid dollars,— one hundred thereof to be pald 
to her son William when of âge, the balance to be loaned by my executors, and. 
as soon as they shall deem it expédient, the principal and interest to be expended 
in the purehase of real property for her use during her llfe, to be equally divided 
amongst ail her children at her decease. And I wlll and démise to each of my 
sons James, Thomas, and Robert one of the three plantations belonging to me, 
adjoining each other, upon their paying to my executors, for the use of the estate, 
within one year after my decease, as follows, viz. : To my son James and to 
his children I give the plantation on which I now live, upon his paying the sum of 
two thousand dollars; to Thomas and to his children I give the lot of land former ly 
occupied by Thomas King, upon his paying the sum of one thousand dollars; and 
to Robert and to his children T give the lot of land late the estate of John Cowden, 
deceased, upon his paying the sum of one thousand dollars. And I will that the 
line between the McDowell and Cowden farms, belonging to me, remain the same 
as the last existing llne between them, until, beginning at land of James Hogseed, 
and running northwards, it reaches a stone nigh a sugar tree not far from the 
road; from which stone northward, towards McCarty's line, I will that the line 
be run in such a direction as wlll throw two acres of woodland of the McDowell 
tract into the Cowden farm. And I will that, in case any one of my sons James, 
Thomas, or Robert shall die without issue, the land belonging to the deceased 
Bhall fall into the hands of the other two surviving and their children. upon their 
paying to each one of the rest of my children the sum of three hundred dollars. 
And I will to my son Matthew my box coat, to James my saddle bags and best 
straight coat and boots, to Thomas my best jacket and pantaloons, and to Rober* 
my saddle. And I will that ail the balance of my stock and other Personal prop- 
erty, books excepted, including ail the grain both in and ont of the ground, be 
sold by my execxitors at public vendue, and, after ail debts and bequests are 
fully discharged, the overplùS, if any, shall be paid over to my wife, Nancy. And 
I will that my books be equally divided amongst ail my children. And, fuither, 
it is my will, and I do hereby direct. If any one of my heirs shall enter suit at law 
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respeeting this my last will or testament, or be at ail engaged therein, in order 
to obtain more or anything différent from what Is hereln demised, that lie, slie, or 
they, as the case may be, shall be forever and totally dlsinherited. And I do 
hereby nominate and appoint my son Matthew Crawford and Jolin Reed the exec- 
utors of tliis, my last wlll and testament. 

In witness wliereof, I do hereunto set my hand and seal tlie twenty-seventli day 
of February in the year of our Lord one thousand eight hundred and forty-three. 

William Crawford. [Seal.] 
Witness présent: 
John Ooekins. 
John Reed. 

The court below (Bufflngton, District Judge) filed the following 
opinion and conclusions of law: 

The eontroversy In this case turns on the proper construction of the clause of 
the will recited above. The piaintiff contends that by it his father, Matthew 
Crawford, took a life estate in the farm; that a remainder vested in the plaintiff 
and his brothers and sisters then living. and that this remainder opened to let in 
after-bom chlldren; that his father, having but a life estate, had no authority 
to grant a lease whieh would bind those in remainder; and that the exclusive 
right of possession is in the plaintiff and the other ehildren of Matthew Crawford, 
and has been since his death. The défendants contend that Matthew Crawford 
took an estate in fee simple under the will, or sucli an estate as justifled him in 
giving the lease he did, and the défendant is now holding the property under it. 
What estate did Matthew take under the clause in question? The devise is "to 
my son Matthew and to his ehildren." He had six ehildren living when the will 
was drawn, and seven when the testator died. Therefore the term thus used, 
"his ehildren," as aptly described persons in whom the devise eould vest as though 
they were mentioned by the testator nominative. Had the devise been to my 
son Matthew and to his ehildren, Martha, Nancy, Eliza, James, William, Oliver, 
and Mary, beyond doubt the words "his ehildren" would be held words of pur- 
chase, and thèse persons would hâve taken a vested estate in remainder, not 
média tely and by virtue of thelr relationship to their father as his ehildren, but 
dh'ectly as devisees of the testator. Do they take otherwise, when they are simply 
specifled as "his ehildren," without name? In law the word "ehildren" has, 
and has had, a well-defined meaning, which is found to run through the text- 
books and reports, and upon the proper adhérence to which meaning the stability 
and very existence of many titles in this commonwealth dépend. Defining it 
from a positive standpoint, it Is a word of personal description, it points to indi- 
vidual acquisition, and, so far as désignation goes, it differs in no way from a 
mention of individuals by name. Deflning it negatively, it is not a word of lim- 
itation; it does not point to hereditable succession; it is employed in contra dis- 
tinction to the terms "issue" and "heirs of the body." Thèse are used in création 
of estâtes tail, and point to a contingent hereditable succession, while the term 
"ehildren" is one of personal description and individual acquisition. Such défi- 
nitions of the word are recognized in a long line of cases, and the term itself bas 
grown to be a technical one, so to speak, in the law of the commonwealth. See 
Guthrie's Appeal, 37 Pa. St. 14; Affolter v. May, 115 Pa. St. 58, 8 Atl. 20; Hu- 
ber's Appeal, 80 Pa. St. 348; Oyster v. Oyster, 100 Pa. St. 538. The natural 
import of the term is that of one who takes by purchase, and primarily it must 
be so regarded. Applying thèse principles of interprétation and construction to 
the wlll of William Crawford, we are Justilied in assuming, primarily and pre- 
sumptively, that the clause in question vested an estate in remainder in the 
ehildren of Matthew Crawford, and that they took as purchasers. The défend- 
ant dénies to the word its ordinary meaning, and contends it was not so used by 
the testator. In so doing he must assume the burden of showing cogent and con- 
vincing reason to justify this departure from the ordinary and presumptively cor- 
rect meaning of the word. Hayes, Estâtes Tail, p. 35. Or, as Guthrie's Appeal, 
supra, says: "Admitting, now, that the word 'ehildren' may be construed to mean 
'heirs of the body,' yet there must be an express warrant for this change of its 
legitimate meaning, under the hand of the author of the glft. The intention to 
use it as a word of limitation, contrary to its natural import, must be rendered 
olear by the words of the grantor or testator himself." The word "ehildren" has 
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aequired a technical meaning in devises, and unless, from other Inconsistent words, 
it is clear some différent definite sensé was given it by the testator, tliis teclinical 
meaning should be adliered to. OarroU v. Burns, 108 Pa. St. 386. Tbat tliis rec- 
ognized meaning bas been departed from in adjudged cases is certain, but in such 
cases there were substantial reasons for se doing. "There are many instances 
in our state," says the court, in Oyster v. Oyster, supra, "wben 'children' bas 
been held to be a word of limitation; but in ail of them such construction was 
clearly in accord -with tlie intent of the testator, as gathered from the four corners 
of the will, as when 'children' bas been used with 'heirs of the body ' or 'issue' as 
its synonyms." 

Approachlng the inquiry before us in the light of thèse firmly-rooted canons of 
construction, we ask what reason bas the testator given In his will for a departure 
from the meaning which the law bas firmly fastened on the words he used? 
The devising clause is In Itself complète, independent, and self-explanatory. It Is 
not necessarily connected with or dépendent upon other portions of the will, either 
for Interprétation, certainty, or devising efflcacy. The devise thus having an 
inhérent completeness, a construction whieh would ingraft upon it meanings and 
changes based on other and wholly disconnected clauses and subjects is stralned 
and unnatural. But a référence to other parts of the will shows no such use 
of words or terms as compel the substitution of the word "heirs," or "issue," for 
"children," In the clause in question. Clearly, the word "heir," in the concluding 
part of the wlU, was used In the broad sensé of embraclng ail beneflciaries; and, 
as thls Indnded his wldow and the children of his daughter Margaret, as well 
as testator's own children, the term "heirs" was not there used as synonymous 
with children. So, also, the word "issue," In the devise to James, Robert, and 
Thomas, was not used interchangeably and as synonymous with "children," but 
was broad enough to cover lineal descendants other than children as well. It Is 
suggested, however, that the fact that Mattbew's devise was coupled with the 
condltioù to pay certain legacies would vest in hlm a f ee. ■ We eannot assent to 
this. Sucb a contention fails to appreclate the reason and spirit of the rule which 
resorts to legacies to détermine the quantum of the estate devised. The fact 
of legacies accompanylng a devise is only pertinent when the estate devised Is 
undeflned, and therefore uncertain. 2 Jarm. Wills, No. 269; Hinkle's Appeal, 
116 Pa. St. 498, 9 AU. 938; Dlxon v. Ramage, 2 Watts & S. 144; Burkhart v. 
Bûcher, 2 Bin. 464. Hère, however, there Is no need Jo resort to legacies to 
détermine the quantum of estate. By the use of the term "children," the testa- 
tor vested an estate In remainder In a specifl'ed dass of persons, and a précèdent 
llfe estate In Matthew, thelr father. There is no uncertainty in either respect. 
If he added the payment of legacies on the estate devised to the first taker, it was 
simply a burden on such flrst taker,— not an extinction of the estate of tbose in 
remainder. 

In conclusion, then, we are of opinion Matthew Crawford took a llfe estate in 
the land In question, and that his children llving at the testator's death took an 
estate In remainder, which, imder the authority of Hague v. Hague, 161 Pa. St. 
646. 29 Atl. 261, and Gernet v. Lynn, 31 Pa. St. 94, opened to let In after-born 
children. In accordance with thèse vlews, we reach our conclusions of law: 

(1) The court is of the opinion that, under the wlU of William Crawford, his son 
Matthew took an estate for llfe in the land in question. 

(2) That, by the will of William Crawford, the plaintlfC, Oliver P. Crawford, 
one of the children of Matthew, took an estate In remainder la the undivided one- 
thirteenth of the land. 

(3) That said Oliver P. Crawford bas shown tltle and right of possession to the 
undivided one-tblrteenth part of the land in question, and is entltled to recover in 
this action. 

In accordance, therefore, with our flndings of law and fact, the court finds in 
favor of the plaintiff, and against the défendant, for the undivided one-thirteenth 
of the promises described In the writ, together with six and a quarter cents dam- 
ages, and costs of suit, and judgment wiU be entered accordingly, 

Boyd Crumrine, for plaintiff in error. 
J. H. Beal, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 
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DALLAS, Circuit Judge. William Crawford's will contains a 
disposition in thèse words: 

"I will and devise to my son Mattliew and to his cMldren my old farm, adjolnlng 
Mark Kelso's and others', provided, however, at the end of one year after my 
decease, or when called upon for it, he shall pay to his mother the sum of three 
hundred dollars, in addition to the sum as alwve bequeathed to her; and he shail 
pay, also, to my son Oliver's child, when it shall become of âge, the sum of two 
hundred dollars; but, if the said child shall die before it shall become of âge, l 
will that he be altogether exonerated from the payment of the said two hundred 
dollars." 

The court below, construing this clause with due référence to the 
entire will, held that, by yirtue thereof, Matthew Crawford took a 
life estate, and that his children living at the testator's death took 
an estate in remainder, which opened to let in after-born children. 
The sole question before this court is as to the correctness of this 
interprétation, and upon that question we hâve no doubt whatever. 
The leamed judge was right in accepting the décisions of the Penn- 
sylvania suprême court as controlling. They are suflQciently re- 
ferred to in his opinion, his understanding of them accords with 
our own, and his application of them to the matter in hand is en- 
tirely satisfactory. Therefore, the judgment is afflrmed. 
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(Circuit Court of Appeals, Nlnth Circuit. October 6, 1860.) 

No. 255. 

Judgment— Ees Judicata— Communitt Pkopebty. 

A judgment in an action agalnst a husband only, to détermine adverse 
clalms to land, is a bar to a subséquent action by such husband and his 
wlfe against the plaintiff in the former action, involving the same ques- 
tions adjudicated in the flrst action, though the land is community prbp- 
erty. McKenna, Circuit Judge, dlssenting. 63 Fed. 535, afBrmed. Leggett 
V. Ross (Wash.) 44 Pac. 111, followed. 

In Error to the Circuit Court of the United States for the Southern 
Division of the District of Washington. 

Galusha Parsons, for plaintiffs in error. 

Edward Whitson and Harold Preston, for défendants in error. 

Before McKENNA, GILBERT, and EOSS, Circuit Judges. 

ROSS, Circuit Judge. This is an action of ejectment brought in the 
court below by Lichty and wife against Lewis and wife, in which the 
défendants in their answer set up, among other défenses, a judgment 
rendered in a suit brought by Lewis against Lichty and certain hoirs 
of one Mabry, in one of the courts of the state of Washington, to 
quiet his alleged title to the lands that are the subject of the présent 
action. In that suit judgment was given in favor of Lewis, and 
against Lichty, in the trial court, and was, on appeal to the suprême 
court of the state, afflrmed. 3 Wash. St. 213, 28 Pac. 356. In their 
complaint in the présent action, Lichty and wife deraign their alleged 
title under four of the flve heirs of the deceaaed Mabry, by deed 
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allégea to hâve been executed by them on the 17th of May, 1889, to 
the plaintiflf Harvey M. Lichty, for a valuable considération, and at 
whicli time plaintiffs allège they were husband and wife. The an- 
swer allèges that neither of the plaintiffs ever was a résident of 
Washington, but that both of them were at the time of the exécution 
of the deed to Harvey M. Lichty, and ever since hâve been, résidents 
of the state of Nebraska. To the ansvrer of the défendants, the 
plaintiffs filed a reply, admitting the judgment pleaded in bar of the 
action, but setting up the fact that, when the suit in which the judg- 
ment was rendered was commenced, the plaintiff, Ida B. Lichty was, 
and ever since has been, the wife of Harvey M. Lichty, and was not 
made a party to that suit, for which reason it is urged the judgment 
rendgred therein constitutes no bar to the présent action. Upon a 
demurrer to that reply, the ruling of the court below was against the 
plaintiffs on that question, and the case is brought hère by writ of 
error on that point only. 63 Fed. 535. 

The court below treated the interest conveyed by the deed made to 
Han^ey M. Lichty as community property of Lichty and wife, which 
it held could be, and was, properly represented by him alone in the 
suit involving it, and 'that the wife was not a necessary pafty thereto. 
Assuming that, upon the facts as they are made to appear by the 
pleadings, the interest, if any, conveyed to Harvey M. Lichty by the 
deed of May 17, 1889, constituted community property of him self 
and wife, we think the judgment of the court below should be af- 
firmed, upon the authority of the case of Leggett v. Ross, 44 Pac. 111, 
in which case the suprême court of the state of Washington, where 
the lands in question are situated, administering the laws of that 
state, in a case involving community real property there situated, 
held that the wife was not a neeessary party to a preceding action 
conceming It, to which the husband only was a party, but is con- 
cluded by the judgment against the husband rendered in the prier 
action involving the same subject-matter. It is true that the court 
added to that ruling this statement: 

"There is nothlng to show that said action was commenced and prosecuted 
without her [the wlfe's] Icnowledge- or authority, or against her wishes, or 
that she sought in any way to interfère therein; and, under the circum- 
stances, she being the wife of the plaintiff, in order to avoid the effeet of 
that judgmenti and the presumption that it was brought without her knowledge 
and consent, it was necessary for her to show facts to the contrary." 

Whether any such showing, short of one of fraud, duress, or col- 
lusion, would, in the judgment of that court, relieve the wife of the 
effeet of a judgment against the husband in respect to community 
realty, we are not advised. Certainly, it is not there so decided ; for 
the court States that there was no such proof in that case, nor is there 
in the case hère anything of that nature. Without expressing or 
indicating our own views in respect to the point decided in the case 
of Leggett V. Eossj supra, or in respect to the suggestions contained 
in the above qiidtation from the opinion in that case, but foUowing 
the ruling there'îïiàde by the highest court of the state in respect tO' 
a rule of property within the state, the judgment of the court below 
is afflrmed. 
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McEENNA, Circuit Judge (dissenting). This action is ejectment, 
and the contre versy between the parties turns on the effect of a judg- 
ment obtained by tlie défendant in error Josepb. K. Lewis against 
plaintiff in error Harrey M. Licbty in the state courts of Washington, 
their respective wives not being parties to the suit. The suit was to 
quiet title, and the titlea passed on were the same as involved in this 
action. 3 Wash. St. 213, 28 Pac. 3.56. It is not necessary to quote 
the pleadings at length. It is enough to say that to the complaint 
the former judgment was pleaded as a défense, and to this a reply 
was madft, and a démarrer to each was also flled. That to the dé- 
fense of the judgment was overruled, and that to the reply sustained ; 
and, the plaintiffs declining to plead further, judgment was entered 
for défendants for costs. At the time Lichty and Lewis derived their 
alleged titles, the rights of married persons to property were provided 
for in the following sections of the Washington Code (1881) : 

"Sec. 2400. The property and peeuniary rights of every married woman, at 
the time of her marriage or afterwarda acquired by gift, devise or inheritance, 
with the rents, issues and profits thereof, shall not be subject to the debts or 
con tracts of her husband; and she may manage, lease, sell, convey, encumber 
or devise by will sueh property to the same extent and In the same manner, 
as her husband can property belonging to him." 

"Sec. 2408. Property and peeuniary rights owned by the husband before mar- 
riage, and that acquired by him afterwards, by gift, bequest, devise or descent, 
with the rents, issues and profits thereof, shall not be subject to the debts 
or contracts of hls wife, and he may manage, lease, sell, convey, encumber 
or devise by will, such property without the wife joining in such manage- 
ment, aliénation or encumbrance, as fuUy and to the same effect as though 
he were unmarried. 

"Sec. 2409. Property not acquired or owned as prescribed in sections 2400 
and 2408, acquired after marriage by elther husband or wife or both, Is com- 
munity property. The husband shall hâve the management and control of 
community personal property, with the like power of disposition, as he bas 
of his sépara te personal property; except that he shall not devise by will 
more than one-half thereof. 

"Sec. 2410. A husband has the management and control of the community 
real property; but he shall not sell, convey or encumber the community real 
estate, unless the wife joln with him in executing the deed or other instru- 
ment of conveyance, by whieh the real estate Is sold, convey ed or encufflbered; 
and such deed or other Instrument of conveyance must be acknowledged by 
him and his wife. Provided, however, that ail such community real estate 
shall be subject to the liens of mechanics and others, for labor and materials 
fumished In erecting structures and improvements thereon as provided by 
law in other cases, to liens and judgments recovered for community debts, 
and to sale on exécution issued thereon." 

Regàrding the letter of thèse provisions, the conveyance to Lichty 
made the land community property. But it is urged by défendants 
that they only apply where both husband and wife are résidents of 
the state; and that Mrs. Lichty is estopped by her conduct in not 
livlng with her husband to assert her rights to the property; and 
that the law gives the husband the management and control of the 
community property, and hence he alone is a necessary party to an 
action concerning it. 

The law of commtmity property is not as clearly deflned by the 
décisions of thé suprême court of Washington as those seeking pré- 
cision of views would like, but I think they establish two proposi- 
v.77F.no.l— 8 
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tions: (1) That the husbaHd has no right to convey community 
lands; (2) that a wife may be estopped by her conduct from asserting 
her rights to community property. 

The flrst proposition is established by the cases of Isaacs v. 
HoUand, 4 Wash. 54, 29 Pac. 976, and Colcord v. Leddy, 4 Wasb. 791, 
31 Pac. 320; and tbe second proposition by the same cases, and by 
Sadler t. Niesz, 5 Wash. 182, 31 Pac. 630, 1030, and Nuhn t. Miller, 
5 Wash. 405, 31 Pac. 1031, and 34 Pac. 152; also, Adams v. Black, 6 
Wash. 528, 33 Pac. 1074. In Colcord v. Leddy, the conveyance passed 
on was a lease, and it was said that such an instrument might, or 
might not, be void, according as it was taken, or as not taken, with 
knowledge of the community; and Holyoke v. Jackson, 3 Wash. T. 
235, 3 Pac. 841, and Hoover v. Chambers, 3 Wash, T. 26, 13 Pac. 547, 
were cited. In the other cases supra, the rule is aanounced that if 
the record did not disclose the wife's interest in the property, and a 
reasonable inquiry did not malve known her existence, the party who 
took in ignorance of her existence and rights would be protected in 
his purchase. Besides, therefore, the fact that the spouses did not 
live together, it is necessary to allège and prove an inquiry was made, 
and the reasonable inability from it to ascertain the existence of the 
absent spouse. 

In the case of Hershberger v. Blewett, 46 Fed. 704, Judge Hanford 
held that, prior to the act of 1876, nonresident married persons were 
not affected by the community property law of Washington territory. 

In Gratton v. Weber, 47 Fed. 852, he, however, held that: 

"The act of 1879, and ail subséquent législation upon the subject, Is gênerai 
and applicable to ail subséquent acquisitions of real estate situated within 
the territory by nonresldents, as well as by inhabitanta. Property acquired by 
purcliase by a married person is presumed to be community property. * • *" 

The statute of the territory of which this interprétation was given 
is now the statute of the state. 

It follows from thèse views that Mrs. Lichty had an interest in the 
lands which were the subject of the suit in Lewis v. Lichty, and it 
must be conceded that she was a necessary party to any suit affecting 
it, unless her husband was, by the statute, made her représentative. 
This is contended by the défendants in error, and seems to hâve been 
decided by tbe circuit court. 

Section 2410, supra, provides that: 

"A husban.d has the management and control of the community real prop- 
erty; but he shall not sell, convey or encumber the community real estate, 
unless the wife joln with him in executing the deed or other instrument of 
conveyance, by which the real estate is sold, eonveyed or encumbered; and 
such deed or other instrument of conveyance must be acknowledged by hIm 
and his wife." 

The words "management and control," as used in the statute, hâve 
little, if any, différence in meaning; and it would be givlng a very 
extensive meaning to both to interpret them aa glving a power to 
the husband which could be used, and would be used, as a means of 
alienating the community property. It would, indeed, be strange 
if the law which, with careful provision, prohibited the selling or in- 
cumbering of the community property by the husband alone, should 
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enable him to do so by the easy circumiocution of an action or suit at 
law or in equity. 

In Parke v. City of Seattle, 8 Wash. 78, 35 Pac. 594, which was an 
action for damages for the wrongful taking of community real estate, 
it was held that the wife was a necessary party. The court, by 
Justice Scott, said: 

"The further point Is raieed that the plaintiff could not maintain this action 
for the reason that the real estate damaged was community property of the 
plaintiff and his wife, and that it was necessary for them to join in an action 
for damages thereto; and we are of opinion fhat this point is well taken. 
The rcspondent admits that such real estate was community property, but 
he contends that the husband, in such cases, ean maintain an action, and that 
such actions are customarily brought in the name of the husband only, in this 
^ State. However this may be, it seems to us that they are not properly so 
' brought. The claim of the plaintiff in this case is based upon the fact that 
the acts of the city in the promises amounted to a wrongful taking of his 
property; that any damage which destroyed substantial value, and inflicts 
irréparable and permanent Injury to such real estate, is a taking, etc. It 
would not be contended— at least, it could not be successfuUy contended — that 
the husband alone could authorize such a taking or damaging of the commu- 
nity real estate in the first instance; and to allow him to bring an action for 
the recovery thereof would be simply permitting him to do indirectly that 
which he could not do directly. If he has authority to maintain such an 
action, it foUows that he has authority to compromise it, and to release the 
claims for which the same was brought. A contrary view was entertained 
by this court in Brotton v. Langert, 1 Wash. St. 73, 23 Pac. 688." 

In Manufacturing Oo. v. Miller, 3 Wash. St. 480, 28 Pac. 1033, it 
was decided that a wife was a necessary party to a foreclosure of a 
mechanlc's lien, notwithstanding that the statute gives the power to 
the husband to incur the debt which the lien secured. See, also, 
Sagmeister v. Foss, 4 Wash. 320, 30 Pac. 80, 744; Oollins v. Snoke, 9 
Wash. 566, 38 Pac. 161; McDonough v. Craig, 10 Wash. 239, 38 Pac. 
1034; Douthitt v. MacCulsky (Wash.) 40 Pac. 186. 

From theSe views it is a necessary déduction that the judgment 
as pleaded was not binding on Mrs. Lichty, and it seems, from the 
authority of the case of Stockand v. Bartlett, 4 Wash. 731, 31 Pac. 24, 
if not binding on her, not even binding on Lichty. The point passed 
on was the power of a judgment créditer to bcll the community prop- 
erty for the individual debts of the husband. It was held that it 
could not be done. After commenting on the inequality of the 
rights which would be lef t, the court said : 

"It has been held by us that neither the husband nor wife ean alienate 
or convey his or her interest in the community real estate separateiy, during 
the lifetime of the community; and, if neither of them tiave a right to sell 
or convey the same to any third person, creditors ean hâve no greater rislit 
therein." 

It is decided, however, by my associâtes, that the case of Leggett 
V. Eoss, 44 Pac. 111, is a later déclaration of the law of Washington 
than the cases supra. The case was an action for a spécifie pièce of 
land, but became limited to a controversy concerning the location 
of a boundary line. An action to détermine such location had been 
previously brought by the same plaintiffs against the same défend- 
ants, and one Alexander Ross, and the line was located so as to give 
the tract in controversy to défendants. The judgment became a final 
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one, and was offered in évidence, but was received against plaintiflfs" 
objections. Under instructions of tlie court, the défendants recov- 
ered, and plaintiffs appeaîed. The suprême court, by Justice Scott, 
said : 

"We think the record offered was admissible in évidence, and conclusive of 
the rights of the parties. It appeared tliat it was tlie same subject-matter 
which was in controversy in both actions. Conceding that lot 3 aforesald 
was the community property of the plaintiffs, we think that appellant Mary 
Leggett Is bound by the judgment in the former action, although she was not 
a party thereto. There is nothing to show that said action was commenced 
and prosecuted without her knowledge or authority, or against her wishes, 
or that she sought in any way to interfère therein; and, under the circum- 
Btances, she being the wife of the plaintifC, In order to avoid the efCect of 
that judgment and the presumption that it was brought with her knowledge, 
and consent, it was necessary for her to show facts to the contrary. Nor 
does the fact that Alexander Ross was joined as a défendant in that action 
affect the admissibility of the record, for it appears that the other défendants 
were the real claimants and parties in interest." 

It will be observed that Justice Scott also delivered the opinion 
of the court in Parke v. City of Seattle, supra. If my associâtes hâve 
interpreted Leggett v. Ross correctiy, it is certainly inconsistent witli 
Parke v. City of Seattle. I am not disposed to assume this incon- 
sistency. I should hâve to do more, and assume that the court in- 
tended, not only to overrule that case, but a number of cases, in a 
brief and summary opinion, and without anything to indicate a con- 
sidération of them, and to interpret a statute without quoting it, or 
ref erring to it in any way, and yet glving it a severe effect upon rights 
which its language could be claimed to confer by a very natural in- 
terprétation. The Réconciliation of the cases must be in their différ- 
ent subject-matters, and in this différence may be the explanation of 
the language of Justice Scott which has puazled my associâtes, and of 
which they carefully refuse an indorsement. I might, or might not, 
consider the différence substantial. At any rate, the reasoning and 
analogies of the law seem to urge that a wife's interest in property 
should be protected by the same safeguards as a husband's interest in 
property; that her s, no more than his, should be divested or impaired 
or affected except by her voluntary act, or, if by law, only in a pro- 
ceeding in which she is a party. Thèse are times when a wife's inter- 
ests (as everybody's) is best taken care of by herseU; and the law 
which dénies this opportunity is a mocking pretense, whatever the 
letter of its statutes may give her. 

To sustain the ruling of the circuit court, the défendants in error 
urge the noneflect of quitclaim deeds to pass a subsequently acquired 
title, and that the purchase money of the lands may hâve been the 
separate property of Lichty, and hence the lands such property. I do 
not deem it necessary to consider thèse contentions. They may be of 
importance in the case — indeed, determinative of it — when the facts 
upon which they dépend are properly pleaded and proved. 

I think, therefore, that the judgment of the circuit court should be 
reversed, and the cause remanded, with directions to take such action 
as may be necessary from the views herein expressed. 
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MISSOURI, K. & T. TRUST CO. et al. v. GBRMAN NAT. BANK OP 

DENVER, OOLO. 

(Circuit Court of Appeals, Eighth Circuit. November 23, 1896.) 

No. 770. 

1. GtTARANTY InSUBANCE— APPLICATION— REPRESENTATIONS AND WaRBANTT. 

An answer ta a question, contained in an application for a bond insuring tlie 
Integrlty of the applicant. to wtiich application no référence wbatever is made 
in the bond itself, is to be treated as a représentation, rather tlian as a war- 
ranty; and it is not error to permit the jury, in an action on the bond, to déter- 
mine whetlier such answer was substantially true or not. 

2. Same— Action on Bond— Province dp Juky. 

The M. Co. had executed a bond to the G. Bank Insuring the fldelity of one 
G., an employé of the bank. G. was afterwards found to be a defaulter, and, 
soon after thls diseovery, the M. Oo. leamed 'that, in his application to it for 
the bond, G. had understated his indebtedness to the bank by some Ç3,700. 
Without disclaiming liability on the Ixind, the M. Co., In conjunction with the 
banli, proceeded to take security from G., and to attach his property. After- 
wards, being sued by the bank on the bond, the M. Co. set up G.'s misstate- 
ment, as a défense. Held, that It was not error to submit to the jury the ques- 
tion whether the M. Co., by proceeding, after it knew the facts, to take 
security from G., etc., without notifying the bank that it disclamed liability, 
had waived the défense. 

3. HOTBL RbQISTBR AS EVIDENCE. 

When a witness bas testified that he was not In a certain city at a certain 
time, and that, when In such city, he usually stopped at a certain hôtel, it is 
not error to exclude the register of such hôtel, ofCered to show that, at the time 
speeified, Iiis name did not appear on it. 

4. Substitution op Parties— Receivers. 

It is not error to deny a motion, made by the défendant in an action, to sub- 
stitute as plaintifC a recelver of the corporation by Which the action was 
brought, appointed since its commencement. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Gi A. Vandeveer (J. McD. Trimble and C. A. Braley with him on 
the brief), for plaintiffs in error. 

John S. Macbeth (A. E. Pattison and Henry W. Hobson with him 
on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYEK, Circuit Judges. 

THAYER, Circuit Judge. This suit was brought by the Cerman 
National Bank of Denver, Colo., the défendant in error, against the 
Missouri, Kansas & Texas Trust Company and the National Surety 
Company, the plaintiffs in error, who are hereafter termed, respec- 
tively, the "Trust Company" and the "Surety Company," to compel the 
défendants below to discharge the liability of the trust company on 
a certain bond whieh the trust company had executed on October 4, 
1892, in faTor of the German National Bank of Denver, hereafter 
termed the "Bank." The bond was given to insure the bank, for the 
period of 12 months, against any loss that it might sustain in con- 
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séquence of tke dishonesty or fraud of any of its employés in the dis- 
charge of any duty which such employés might be called upon to per- 
forai for said bank, or wWle acting in any capacity for said bank, 
whether with or without authority. Among its employés, whose 
integrity was insured by virtue of a schedule attachedto said bond 
specifying tbe names of the bank's employés, was one Simon Gold- 
man, its paying teller, on whom the trust company assumed a risk in 
the sum of |10,000. During the period covered by the bond, Gold- 
man fraudulently appropriated to his own use moneys of the bank 
to the amount oî about |14,000. This action was brought to com- 
pel the défendants below to malce.the loss good, according to the 
provisions of the aforesaid bond. The trust company relied for its 
défense to the suit upon the plea that it had been induced to as- 
sume the risk, as far as Goldman was concerned, and to become a 
surety for his good behavi,or, by material false représentations made 
by said Goldman and by the cashier of the bank. It alleged, in sub- 
stance: That, before assuming the risk in question, said Goldman 
made an application to the; trust company to induce the assumption 
of the risk. That attached to said application, the same being on a 
printed form furnished by the trust company, was an "Employei''s 
Déclaration," which was signed by Charles M. Clinton, cashier of the 
bank. That said Clinton, as cashier, declared that he had read the 
déclaration and answers made by said Goldman, contained in said 
application. That, to the best of his knowled^è, the answers made 
were true ; and that Goldman was not, to his knowledge, in arrears 
or in default. That in and by said application Goldman was asked 
the f ollowing questions, and answered them as f ollows : 

"Question. Are you engaged in purely spéculative transactions, such as stocks, 
grain, cil, or real estate? Answer. Hâve bought and sold real estate. Question. 
Do you owe your employer anythlng on any account whatever? If so, state how 
inuch, on what account, and when due. Answer. Note, $4,000; due December 2, 
1890. Question. Glve particulars and amount of any debt you owe or liability you 
are under. Answer. Yes; $2,000 on real estate." 

— That Goldman's answer touching the amount of his indebtedness 
to the bank was false and fraudulent. That he owed said bank |7,- 
700, in place of $4,000, as stated. And that the déclaration made by 
Charles M. Clinton, as cashier, to the effect that Goldman was not in 
arrears or in default to the bank, was false and misleading, in this : 
that, at the time such statement was made, he well knew that said 
Goldman was in arrears and owed the bank a large sum in excess of 
|4,000. The plaintiff bank replied to the aforesaid défense by aver- 
ring, in substance, that after the trust company became aware that 
Goldman was indebted to the bank in the sum of |7,700, and to other 
persons in the sum of $5,000, and that the aforesaid statements con- 
tained in Goldman's application and in the Employer'» Déclaration 
were untrue, it had caused certain deeds of real estate to be executed 
by Goldman's relatives to secure it against loss by reason of its hav- 
ing executed the aforesaid bond; that it had also brought an attach- 
ment suit against Goldman to recover the loss which it had sustained 
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on said bond, and in sucli suit had recovered a judgment against Gold- 
man in the sum of |10,000; tkat, by such acts, it had recognized ita 
obligation on the bond, and had thereby waived whatever défense it 
might otherwise hâve urged against a suit to enforce the liability 
thereby incurred and assumed. The trial resulted in a verdict and 
judgment against the trust company and the surety company in the 
sum of 110,000. 

The first question to be considered is whether the trial court erred 
in permitting the jury to détermine whether Goldman's answer 
touching the amount of his indebtedness to the bank was substan- 
tially true. With référence to that subject the charge of the court 
was as follows: 

"We assume, for the purpose of this inquiry, that the answer was false, to the 
knowledge of the bank,— that is, to the knowledge of the corporation; and the 
question upon that is whether this answer was one which was likely to, and did, 
mislead the insurance company to its préjudice,— that is to say, whether, this 
answer being false to the extent of about |3,700 or $3,800, the insurance 
cojnpany was induced to enter into this contract when it would not hâve done 
se if the answer had been truthful in respect to thèse œatters. That is re- 
garded as a question of fact, which you must décide upon the testimony,— 
what, in your observation and your judgment as business men, would be 
the case if the answer had been truthfuUy made that the man Goldman was 
iudebted to the bank in the sum of between $3,700 and $3,800 more than the 
amount of $4,000, which was specifled in the answer of Goldman. If, upon 
tliat, you say that the company would not hâve made this contract as to 
Goldman if they had known of this circumstance, then the company may avoid 
the contract upon that ground, subject to what I shall say to you presently 
upon the subject of waiver." 

It is obvions, we think, that the statement made by Goldman con- 
cerning the amount of his indebtedness to the bank was not a war- 
ranty. In suits founded upon insurance policies, which are in ail 
respects analogous to the case at bar, it is held universally that state- 
ments made by the insured, to constitute warranties, must enter into 
and form a part of the contract itself ; and, where they are contained 
in the application, they are always construed as représentations, un- 
less, by the express provisions of the policy, the application is made a 
part thereof, and the intent is manifest to give them the effect of 
warranties. Besides, as warranties must be literally fulfllled, the 
courts hâve always manifested a strong indisposition to regard any 
statement made by the insured as a warranty, unless such was the 
obvions purpose of the parties to the contract. Moulor v. Insurance 
Co., 111 U. S. 335, 341, 4 Sup. Ct. 466; Gasualty Co. v, Alpert, 28 U. 
S. App. 393, 14 G. G. A. 474, and 67 Fed. 460; Campbell v. Insurance 
Co., 98 Mass. 381, 390; Daniels v. Insurance Go., 12 Cush. 416, 424; 
Miller v. Insurance Go., 31 lowa, 216, 227, 228; GhafEee v. Insurance 
Co., 18 N. Y. 376; Price v. Insurance Co., 17 Minn. 497 (Gil. 473); 
May Ins. § 183. 

In the présent case, it appears that the statement made by Gold- 
man, touching the amount of his indebtedness to his employer, is 
found in the application only. No référence whatever was made to 
the application in the bond. It does not recite that it was issued 
in pursuance of a written application made therefor, or on the faith 
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of the représentations or statements therein contained. It is ob- 
vions, therefore, that, within the rule above stated, tke statement in 
question must be treated as a représentation, rather tlian a warranty. 

Counsel for the trust company insist, however, that, even if the 
statement be regarded as a représentation, it, nevertheless, related to 
a subject concerning which the trust company, in its printed form 
of application, had seen fit to make spécial inquiry, and that it was 
therefore a material représentation, and that the court erred in per- 
mitting the jury to détermine whether it was material or otherwise. 
This contention, we think, rests upon a misconception of the meaning 
of that paragraph of the charge which is above quoted. The trial 
court did not allow the jury to détermine whether the représentation 
related to a material matter. It held, as a matter of law, that the 
représentation was material, but directed the jury to ascertain 
whether it was so far false and misleading as to render it substan- 
tially untrue. The trial court instructed the jury, in substance, that 
the représentation would serve to avoid the bond, if they were satis- 
fled that the trust company would not hâve assumed the risk, so far 
as Goldman was concerned, had it known the true amount of his in- 
debtedness to the bank. This direction, we think, was right. If a 
représentation relating to a material matter is substantially true, — 
that is to say, if it is so far true that the conduct of the insurer 
would not hâve been différent if it had known the exact truth, — it 
will not vitiate a policy; and whether it was substantially true 
or substantially false is a question for the jury. May, Ins. § 
186, and authorities there cited, It does not appear to be claimed 
that the statement contained in the "Employer's Déclaration," which 
was signed by the cashier, was willfully false and misleading. The 
cashier, as it seems, signed the déclaration in haste, without looking 
at the books to ascertain the amount of Goldman's indebtedness, be- 
lieving at the time that Goldman had truthfully answered ail the 
questions propounded to him, and without any intent to deceive or 
mislead the trust company as to the extent of such indebtedness. 
Under thèse circumstances, we think that the portion of the charge 
above quoted stated the law with substantial accuraey, and that the 
trust company has no just ground for complaint. 

The next question for considération is whether the trial court 
properly instructed the jury on the subject of waiver. The facts 
pertinent to this inquiry are asfollows: Goldman's défalcation be- 
came known about January 9, 1893. In February following, Gold- 
man's father and uncle, at the instance of the trust company, con- 
veyed certain real estate to Charles M. Clinton, cashier of the plain- 
tiff bank^ a? trustée, for the purpose of reimbursing the trust com- 
pany for any loss it might sustain in conséquence of the défalcation. 
On January 19, 1893, the trust company also brought a suit by at- 
tachment against Goldman, claiming a judgment, which was subse- 
quently obtained on June 20, 1893, for the loss it had sustained in 
conséquence of its having insured his integrity. There was abun- 
dant évidence which tended to show, and, as we think, did show, 
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that early in January, 1893, before the security aforesaid had been 
taken, and before the attachment suit had been brought by the trust 
Company, it was advised that Goldman's indebtedness to his em- 
ployer on October 4, 1892, when the bond was executed, was $7,700, 
instead of |4,000, as represented, but that, notwithstanding such 
knowledge, it did not deny its liability to make good the loss, or an- 
nounce its intention to défend against the payment of the loss, until 
«ome time in the month of August, 1893. 

In Tiew of the facts aforesaid, the trial court instructed the jury: 

"That ♦ • • If there was any ground upon whlch it [the trust Com- 
pany] could resist the payment of the money, or any ground upon which It 
would admit its liability to pay the money, thèse things were to be ascer- 
tained and determined wlthln some reasonable time; so that we may say 
that it was the duty of the company to engage in some investigation if it 
proposed to rely upon any ground that it had been mlsled and deceived In 
regard to the bond, and upon whlch its liability could be avolded." 

Then, after referring to the testimony which tended to show that 
the trust company became aware of Goldman's alleged misrepre- 
sentation som(> time in January, 1893, and after referring to the con- 
duct of the trust comnany from that time forward until August, 
1893, the court concluded: 

"Whether the company, by thèse delays in respect to its proceedlng, waived 
its right to Insist upon any avoldance of the bond, is a question for your con- 
sidération. And that, I think, gentlemen, covers about the whole ground 
of the matter which you are to décide between thèse parties. If you say in 
the flrst place that the question of the amount of the indebtedness of Gold- 
man to the bank was a material mlsrepresentation, and that the policy should 
be avolded for that reason, then you are to consider whether, by any delay 
In ascertaining the facts, and in announcing its purpose to resist payment 
upon that ground, it waived its right to do so." 

We think that no material error was committed in this part of the 
charge. It is now well settled by the decided weight of authority 
that an insurance company may waive a forfeiture or a défense to an 
action on an insurance policy, by acts in pais from which an inten- 
tion to waive may be inferred, and that such a waiver need not be 
based on a new considération, or amount to a technical estoppel. 
If, after a loss has happened, and the fact becomes known to the in- 
surer that a défense thereto exists, or that a forfeiture has been in- 
curred, it takes aflBrmative action, amounting to a confession of its 
liability, which induces the insured to believe that the loss will be 
paid, and to do acts based on such belief which are attended with 
some trouble or expense, such conduct will amount to a waiver. The 
rule is that, when an insurance company becomes aware that ail 
rights under a policy hâve been lost, it cannot, for an indeflnite pe- 
riod, disguise its purpose to resist payment of the loss, by afiarmative 
action, which would naturally lead the insured to believe that it ad- 
mits its liability, and intends to discharge it. Assurance Soc. v. 
Hiett's Adm'r, 19 U. S. App. 173, 185, 7 0. C. A. 359, and 58 Fed. 
541, and cases there cited; Insurance Go. v. Norton, 96 U. S. 234, 
241; Insurance Co. v. Eggleston, Id. 572, 577; Titus v. Insurance 
Co., 81 N. Y. 410, 419; Roby v. Insurance Co., 120 N. Y. 510, 517, 
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24 N. E. 808; Hollis v. Insurance Co., 65 lowa, 454, 459, 21 N. W. 
774; Insurance Co. t. Gibson, 53 Ark. 494, 14 S. W. 672. 

It is manifest, we think, that the conduct of the trust company, in 
the respects above stated, was such as to fully justify the belief that 
it acknowledged its liability to make good the loss that had been oc- 
casioned by Goldman's défalcation. The bank and the trust company 
appear to hâve worked hand in hand for a period of six months to 
make the loss as light as possible, by securing indemnity from Gold- 
man's relatives, and by bringing suits to subject Goldman's real es- 
tate to the payment of the loss. The testimony shows very clearly 
that such action was taken by the bank, and that a suit on the bond 
was in the mea.ntime deferred, because it was led to beliere that the 
trust company conceded its liabîlity to respond to the loss, and would 
in the end pay whatever sum remained to be paid after Goldman's 
property and the other securities taken from his relatives had been 
exhausted. Under thèse circumstances, we are of opinion that the 
trial court was fully justifled in leaving the jury to détermine wheth- 
er the conduct of the trust company did not amount to a waiver 
of the défense which it had seen fit to interpose. The assignment 
of error based on that portion of the charge must therefore be over- 
ruled. 

Complaint is f urther made of the action of the trial court in ex- 
cluding an hôtel register, which was offered for the purpose of show- 
ing that the gênerai manager of the trust company was not in the 
City of Denver in the months of January and February, 1893. The 
person in question had testifled that he was not there during those 
months, and that, when there, he usually stopped at a certain hôtel. 
Thereupon the hôtel register was offered to show that his name did 
not appear on the register in either of said months, and the testimony 
was excluded. This was not a material error. If the register in 
question had been admitted, on the same principle every other hôtel 
register in the city might hâve been put in évidence. The fact that 
a person's name does not appear on the register of a particular hôtel, 
located in a large city, where he usually stops, is entitled to little, if 
any, weight, in determining whether he was in such city on a given 
day, or during a given period. Certainly, the exclusion of such tes- 
timony does not furnish sufiScient ground for the reversai of the 
judgment 

At the commencement of the trial in the circuit court, counsel for 
the trust company, as it seems, asked to hâve the receiver of the 
bank substituted as the plaintilï in the case, inasmuch as the bank 
had become insolvent, and a receiver of its affairs had been ap- 
pointed, subséquent to the institution of the suit. This motion was 
denied, and an exception was taken by counsel for the trust company. 
We think that the motion ought to hâve been allowed, if it 
was made at the instance of the receiver, and he desired to prose- 
cute the action in his own name; but the déniai of the motion is no 
ground for a reversai of the judgment which was subsequently ren- 
dered. The déniai of the motion did not préjudice the rights of the 
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trust Company in any respect, and if the receiver desires to be sub- 
stituted as a party plaintiff, so as to be in a position to control tbe 
judgment, on making a proper application to the circuit court he 
can still be made a party for the purpose above indicated. 

Finding no error in the record, the judgment of the circuit court 
is hereby afflrmed. 



MONTICELLO BANK v. BOSTWICK et al 

(Circuit Court of Appeals, Eighth Circuit. November 23, 1896.) 

No. 768. 

Spécial Verdict— Chaeacter and Requisites. 

A spécial verdict must be a statement of the ultimate facts whieh, in the 
opinion of the jury, the évidence establishes, not of the évidence on which 
such facts rest; and a spécial verdict which devolves on the court the duty 
of deducing from the évidence the ultimate conclusion on a material Issue of 
fact is imperfect and InsufBcient. Accordhigly, held, where the jury, under 
instructions to flnd a spedal verdict, found the évidence bearing on the crucial 
question of fact, instead of the fact itself, that a judgment rendered thereon 
by the court must be reversed, and a new trial awarded. 

In Error to the Circuit (Dourt of the United States for the District 
of Nebi'aska. 

The Monticello Bank, the plaintiff in error, sued Charles B. Bostwick and Moses 
C. Nixon, the défendants in error, who were partners in business under the flim 
name of Bostwick & Nixon, charging, in substance, that said flrm had sold to 
the aforesald bank a certain note for the sum of $3,000, dated June 13, 1892, 
and payable to W. W. Bilger or order, which purported to be signed by Oaleb 
Smith, F. M. Bilger, J. H. Louis, George Hayward, Benjamin Piefer, Adelia F. 
Cosgrove, and J. M. Malick; that to induce tbe sale the défendants had repre- 
sented said signatures of the makers of the note to be genuine; that the note 
was bought, on the faith of said représentation, by the plaintiff bank; and that 
St subsequently transpired that ail the signatures to the note, except that of W. 
W. Bilger, the payée, whose name appeared on the back thereof as an indorser, 
were forgeries. The défendants below answered the complaint by aUeglng, in 
substance, that they were note and bill brokers, residing and doing business at 
Omaha, Neb., under the flrm name of Bostwick & Nixon; that in such capacity, 
and not otherwise, they had ofCered the aforesaid note for sale to the plaintiff 
bank for and in behalt of W. W. Bilger, the payée, supposing the signatures of 
the makers thereof to be genuine, without maldng any false représentations what- 
soever, and that at the time of such negotiation and sale it was well known to 
the plaintiff bank that the défendants were simply acting as brokers for and in 
behalf of said W. W. Bilger, to whom the proceeds of the sale of the note were 
paid. The plaintiff flled a reply denying the latter allégation. The case was tried 
before a jury, which returned the followlng spécial verdict: 

"We, the jury in the above case, by the direction of the court, and with the 
consent of the parties hereto, make and retum a spécial verdict in said case upon 
the facts, finding as foUows: 

"(1) The plaintiff is a banking corporation created under the laws of the state 
of lowa, at the town of Monticello, Jones county, lowa, and was such in June, 
1892. 

"(2) The défendants are citizens of Nebraska, residing at Omaha, Nebraska, 
engagea In business as a flrm as note brokers, and were so engaged In the year 
1892, and prior thereto. 

"(3) That for some tIme previous to June, 1892, the défendants had dealt with 
the plaintiff bank, the usual course of business being to send to the bank a 
prinled circular fllled out with the names of parties to paper offered for sale, with 
the amounts thereof, and statements intended to show the gênerai nature of the 
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paper offered; that the dealings between the parties up to Tune, 1892, covers sév- 
irai transactions of sales of paper, amounting In ttie aggregate to about ?20,000. 

"(4) That on or about tlie day of June, 1892, the défendants sent by mail 

to the plaintifC, in the usual course of défendants' business, a written communica- 
yon readiog as follows: 

BOSTWICK & NIXON, BROKERS, OMAHA, NEB. 

Bonds, Warrants, Bank Stocks ànd Commercial Paper, 

Room tl Chamber of Commerce. 



T>»*o-«»,«« l Bank of Commerce, Omaha, Neb. 
ueierenoe ^ ^j^^ Kational Bank, Mattoon, m 



List dp Paper Ofpebed, StrBjECT to Previous Sale ob Withdbawai» 

Names offered hâve been investigated and found responsible. 

Please order the Number Wanted BY wike. On request will hold for Investigation 
whea possible, 

JUNE SERIES-June 84, 1893. 



JOINT NOTE-NINE GOOD PARMERS AND OTHERS. 

No. 29— $3,000— Six Months at7% Discount. 

Payable at Council BlufCs, lowa. 

F. M. BiLOEB (Refers to Cltlzsns State Bank) Payable to and indorsed hj 

Oaklaïul, lowa, \V. W. Bilger, 

J. H. LEWIS (Refers to Harlan Bank) Harlan, Council Blatts, loira. 

lowa . Also Indorsed by 

J. M. MalicK (Refers to Shelby Connty Bank) . W. C. AOKEB, late of Harlan. lowa, 

Harlan, Inwa. " now cl Atlantic City. lowa. 

Caleb .-mitH (Refera to StJby Connty Bank) W. W. Bllger is conaidered worth several 

Harlan Io«a. thousand dollars In Conncil Bluffs property.bnt 

Benj. PiEiœB (Refera to Shelby Connty Bank) Wa worth isnot deflnltely estimated. He is an 

Harlan, lowa. active, energetio m an, and givea close attention 

Geo. HAYWAED(Reter8to Shelby Connty Bank) to ail business mattera. 

Ilai-lan, lowa. \V. C. Acker is a farmer worth .$5,000 or more, 

Mbs. a. F, C030B0VE, Council Bluffs, lowa. and, like other naoïes on thia paper, considered 

honorable and reliable. 

P. M. Bllger is a good farmer, owning 200 or ____^.^^_ 

more a.cres of land at or near Oakiand, lowa, 

and conaidered worth $10.000 to *1S,00U, repont- This paper Is made by responsible namea. ail 

ed by Kood authority to be out of debt, and a of whom are prudent and honorable, conserT- 
good and reliable nian. atlve in makin^ obligations, and anthentically 

J. H. Louis is quite a prominent man of Shel- reported prompt In meeting them. We beliere 
by Coaaty,and a prosperon» farmer and stock- it good and désirable, 
man; bas been coiint.y treaanrer, and conaid- 
ered worth near or quite $:iO,000, and good for 
ail obligations he makes; also honorable and 
prompt on business matters. 

Messrs. Malick, Sinlth, Piefer and Hayward 
are farmers, re.lably reported worth $s,000 to 
$l.f"),000 each. They own thelr farras. are prac- 
ticall.v out of debt, and prudent, Industrious 
and prospérons. A banker who was inquired 
ci Bays, "Allown good farmsandarewellflxed." 

Mra. A. F. Cosgrove la conaidered wor! h $8.000 
to $10,000, consistiug in part of ImproTed farm 
lunds, balance money atinterest, 

"(5) That the plalntlff bank, upon due receipt of the foregoing communication, 
determined to purchase the note thus offered It, and thereupon, on the 27th day of 
June, 1802, wired défendants thelr acceptance of the ofCer. 

"(6) That upon receipt of the telegram from the plaintifC bank, the défendants 
procured the note from W. W. Bilger, who then indorsed it, and forwarded the 
same to plaintiff, by letter, the same reading as follows: 



" 'Mémorandum. 
" 'Bostwick & Nixon. 



" 'Commercial Paper, Warrants, Bonds, Bank Stocks. 

" 'Omaha, Neb., June 27, 1892. 
" 'Sold to Monticello Bank, Monticello, la., foUowing described eontract, made or 
accepled by W. W. Bilger, J. H. Louis. J. M. Malick, F. M. Bilger, Benj. Piefer, 
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Oaleb Smith, George Hayward, and AdeUa F. Cosgrove, Indorsed or secured by 
W. C. Acker and W. W. Bilger, payable at First National Banir, Council Bluffs, 
la., wlth 8;^ interest after date. 
" 'Dated June 13, 1892. Due December 16, 1892. 
" 'Discounted June 28, 1892, 

Amount $3,000 00 

Interest 124 00 

171 days atTper cent $104 47 

1 day's transit of collection 

Collection 1-10 of 1 ^ 3 13 107 60 



Netproeeeda $3,01» 40 

" 'Please discount above-described item at 7 per cent. Remit proceeds to Com- 
merdal National Banlc, Chicago, 111., for crédit National Banlî of Commerce, this 
City, our use, and wire us amount when you remit. 

" 'Respectfully, Bostwick & Nixon.' 

"(7) That upon receipt of the note so [forwarded] by the défendant, the plaintiff 
iïanlc paid as directed the agreed price, to wit, the smn of $3,016.40, paid June 
28, 1892. 

"(S) That in mailing such purchase the plaintifî banli had no other informa- 
tion concemlng said note, its validity, value, or ownership, other than that contained 
ia the wrltten communications received from the défendants, and as set forth in 
findings 4 and 6 hereof; and that the plaintiff relied thereon in making sucli 
purchase. 

"(9) That in fact none of the names signed to or upon said note were geuuine, 
except tliat of W. W. Bilger, ail the other names being forged and false. 

"(10) That In June, 1892, one W. W. Bilger was apparently the owner of some 
real property and of equities therein in Council Bluffs, lowa, and was an active. 
energetie man, and mlgbt hâve been deemed to hâve property of the then supposed 
value of several thousand dollars; but, as it afterwards appeared, he was then 
probably insolvent, and has sinee disappeared, being wholly worthless, and nothing 
can be now or could hâve been collected of him since November, 1892. 

"(11) That in forwarding and offering the note in question for sale to the 
plaintiff bank, and in selling the same, the défendants acted in good faith, believ- 
ing the signatures to the notes to be genulne; that before selling the same the 
défendants made reasonable inquiry as to the solvency and responsibiiity of the 
parties whose names appear upon said note, but did not make inquiry with respect 
tothe genuineness of the signatures thereto. 

"(12) That the défendants were not the owners of said note when the same was 
offered for sale and sold to the plaintiff bank, as above stated, nor did défend- 
ants receive the money paid therefor for their own use, but accounted for and 
paid over to W. W. Bilger the whole amount received from the plaintiff bank, 
except the sum of $30.00, paid them as commissions for making the sale as 
brokers. 

"And the Jury further find that if, upon the foregoing findings of fact, the law 
Is held by the court to be la favor of the plaintiff, then the jury flnd as their 
gênerai verdict in favor of the plaintiff and against the défendants, and assess 
the damages at fhe sum of $3,016.40, with Interest from June 28, 1892, at 7 per 

cent.; making the sum of . 

"Cïeo. L. Dennis, Foreman. 

"But if, upon the foregoing facts, the court holds the law to be in favor 

défendants, then the jury find as thehr gênerai verdict in favor of défendants. 

"Geo. Li. Dennis, Foreman." 

On the return of the foregoing spécial verdict, the circuit court rendered a judg- 
ment in favor of the défendants (Bank v. Bostwick, 71 Fed. 641), and the plain- 
tiff t)auk thereupon sued out a writ of error. 

M. W. Herrick (H. C. Brome was with him on the brief), for plain- 
tiff in error. 
F, B. Tiffany, for défendants in error. 
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Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of tlie court 

In View of the issues raised by the pleadings, and the theory on 
which the case was tried and determined by the circuit court, the 
crucial question of fact was whether the plaintifif bank, when it pur- 
chased the note in controversy, knew or understood that in selling 
the same the firm of Bostwick & Nixon was acting merely as a broker 
for W, W. Bilger, the payée, and that he was the real vendor of the 
note. The décision of the case appears to hâve hinged on the dé- 
termination of that issue of fact (Bank v. Bostwick, 71 Fed. 641, 646), 
yet the jury failed to make a flnding on that issue. They incor- 
porated into their verdict, in a narrative form, certain testimony, 
which would undoubtedly hâve warranted a ûnding by the jury upon 
the issue above stated; but they failed to draw any inferences there- 
from, or to state what conclusion they had reached, touching the is- 
sue in question upon which the judgment dépends. A spécial flnd- 
ing of fact, to be of any avail, must be a statement of the ultinaate 
facts which, in the opinion of the jury, the évidence tends to estab- 
lish, rather than the évidence on which the ultimate facts rest. A 
spécial flnding is necessarily imperiect and insufiûcient if it devolves 
upon the court the duty of deducing from the évidence the ultimate 
conclusion on a material issue of fact which the jury ought to draw. 
Insurance Co. of North America v. International Trust Co., 36 U. S. 
App. 291, 17 C. C. A. 616, 71 Fed. 88; Burr v. Navigation Co., 1 Wall. 
99, 102. When a case is tried by a jury, the jury is the sole arbiter 
of questions of fact, and the duty of flnding the facts cannot be dis- 
charged in part by the jury and in part by the court. In the présent 
case, we think it clear that the jury should hâve ascertained and de- 
termined from ail the testimony in the case, both oral and documen- 
tary, whether the plaintiff bank bought the note from the défendants 
knowing that they were acting merely as brokers for W. W. Bilger, 
the payée, and were not otherwise interested in the paper. In view 
of the fact that the spécial verdict is defective in the respect above 
indicated, and does not respond to one of the most material issues 
raised by the pleadings, we cannot say that the judgment was war- 
ranted by the verdict. Bank v. Farwell, 12 U. S. App. 409, 418, 6 C, 
C. A. 24, 29, 56 Fed. 570. 

The judgment is accordingly rêver sed, and the case is remanded 
to the circuit court, with directions to grant a new trial. 



BALTIMORE & O. R. CO. v. FRIE.L. 
(Circuit Court of Appeals, Third Circuit. December 2, 1896.) 

Trial — Phatbrs ron Instructions. 

It Is proper and judicious practice for the court to read to tlie jury only such 
prayers as are aiilrmed, and to tell them that such as are refused wUl be so 
marked, and that such as are nelther specifioally afflrœed nor refused are sut- 
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fldently covered by the gênerai charge: and there is no error in declinlng to 
Bpeclflcally affirm or refuse the points actually covered by the gênerai charge. 
2. Bailkoad Companiks — Accident at Ckossing — Coli-ision with Trolley 
Car. 

In an action by a passenger on a trolley car, who was Injured by collision 
thereof with a railroad car, against the railroad company, where the complaint 
Is fotmded upon alleged négligence of defendant's servants, it is proper to refuse 
requested instructions absolving the raihoad company from responsibility, If it 
appeared that the trolley-car company had failed to comply with the provisions 
of a contract between it and the railroad company wbereby It agreed to stop each 
car, and send forward the conductor, before crossing the railroad tracts. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

This was an action by William Friel against the Baltimore & 
Ohio Eailroad Company to recover damages for personal injuries. 
The case was tried together with two other cases arising out of the 
same accident, and which were brought against the Baltimore & 
Ohio Bailroad Company, by William Friel and Susan Friel, his wife; 
and by Lilly Friel, by her father and next friend, William Friel. 
In the court below there was a verdict for plaintifl, and judgment 
accordingly, to review which the défendant sued out this writ of 
error. 

The plaintiff's statement of his cause of action, omitting the formai 
allégations, was in the f ollowing language : 

"Third. That the said Baltimore & Ohio Railroad Ciompany opérâtes sundry lines 
of railroad wlthin the Eastern district of the state of Pennsylvania, known as the 
'PMladelphia Division of the Baltimore & Ohio Railroad Company,' and in par- 
ticular a branch thereof known as the 'Crum Creek Branch,' which extends from 
Falrview, Pennsylvania, to Leipers, Pennsylvania, a distance of about two and 
one-half miles. Fourth. That on the 14th day of August, 1895, the plaintiff was a 
passenger on a trolley car runnuig upon the Ohester and Darby tumpike, which 
tumpike crosses at grade said Crum Creek Branch of the road of the corporation 
défendant. That while said plaintifC was in said troUey car in the act of crossing 
the tracks of said Crum Creek Branch, the défendant, by its servants, negligently 
caused a freight car to be shunted across the trolley traek, whereby a collision be- 
tween said freight car and said trolley car ensued, and the plaintiff received severe 
bodily injury, being bruised, eut, and shattered, whereby the plaintiff has been 
caused great loss and damage, bodily pain and sufferlng, expenses for medlcine and 
phy^cians, the loss of employment and permanent loss of eaming jwwer, to the 
damage of the plaintiff of $25,000, wherefor the plaintiff brings suit." 

At the trial it appeared, among other things, that the défendant, 
the Baltimore & Ohio Eailroad Company, had a contract with the 
trolley-car company whereby the latter agreed that ail of its trol- 
ley cars, before crossing the railroad tracks at the place of the col- 
lision, should come to a full stop, and that the conductor should go 
ahead, and see that the tracks were clear, before crossing. Evi- 
dence was introduced to show that this agreement was disregarded 
by the trolley-car company on the occasion of the accident; and 
among the prayers for instructions presented by défendant were the 
f ollowing, each of which was ref used : 

"(3) If the Jury believe that the electric trolley company who carried the plaln- 
tiffs as passengers had at or before the time of construction of its railroad across 
the defendant's railroad contracted with the défendants to stop every car at this 
crossing, and send the conductor ahead to see that the crossing was safe and clear, 
it was the duty of the motorman of the trolley car to stop before reaching the rail- 
road, and look and listen for approaching trains, and the conductor to précède the 
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car; and If the Jury belleve from the évidence that they falled to do so, and that 
such f allure was the proxlmate cause ot the accident,— the plaintifE cannot recover 
in thls action, and the verdict must be for the défendant." Answer: "ïhis point 
Is refused." 

"(7) The plaintiffs having taiien passage for hire in the car of the electric trac- 
tion Company, who were under contract in writlng to stop every trolley car at this 
crosslng, and see that the conductor crossed the track ahead of hls car, to see 
that the same was safe for the passage of hls car, if the jury flnd from the évi- 
dence that thls précaution was not observed by the motorman and conductor 
of the car upon which the plalntifC was ridlng, and the accident was caused 
by thls négligence, then It is the duty of the plaintlff to flrst bring and prose- 
cute hls or her action against the carrier or trolley company for his damages; 
and in the absence of évidence that this right has been asserted unsuccessfuUy 
no action agahist the défendant can be maintalned, and the verdict in this case 
must be for the défendant." Answer: "This point is refused." 

"(10) Under the contract in évidence, governing the common use of the crosslng, 
It was the duty of the traction company to brhig Its cars to a full stop short of the 
crosslng, and cause the conductor to go ahead, and see that there was no approach- 
ing car on the defendant's railroad, before attempting to cross; and, if the jury 
belleve that the accident resulted solely from the violation of thelr contract by the 
traction company, the said traction company Is alone llable to the plalntifCs, and 
the verdict should be In favor of the défendant." Answer: "Thls point is refused." 

"(13) The défendant having required the traction company to enter into a bind- 
Ing contract not to cross the trolley cars without flrst stopplng and ascertalnlng i£ 
it was safe to cross, there Is no further légal duty restlng on the défendant to 
provide a flagman at the crosslng to advlse the trolley-car operators of the approach 
of its trains." Answer: "This point Is refused." 

W. H. Addicks, for plaintlffl in error. 
Richard E. Dale, for défendant in error. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

DALLAS, Circuit Judge. The défendant below (plaintiff in error) 
presented 17 requests for charge, and the 13 errors alleged ail relate 
to the disposition which was made of them. The learned judge, up- 
on the conclusion of his gênerai charge, which was, admittedly, fault- 
less, said: 

"I hâve been asked by defendant's couusel to answer certain points or prayers 
for Instructions. Such as I affirm I will read to you; such as I refuse I will not 
read, but simply mark 'Refused'; and such as I nelther speclfically afiirm nor 
refuse are sufQclently covered by my gênerai charge." 

This manner of dealing with the points was unobjectionable and 
judicious. The jurors might hâve been bewildered by uselessly read- 
ing to them a number of isolated propositions, and the eiïect of the 
connected présentation of the case which had been made might hâve 
been impaired by adding disjointed explanations in response to the 
points. The assignment of errors complains of the action of the 
court — First, in declining to separately answer certain of the points; 
and, second, in disaiBrming certain others of them. 

1. The spécifications of the flrst class are overruled, for the reason 
that, upon examination of the points which they severaily recite, we 
flnd that their respective subjects-matter had been, as the learned 
judge said, aiready sufliciently covered. 

"Perhaps some of the abstract propositions of the defendant's counsel contained 
In the Instructions asked for, based on the facts assumed therein. If such facts 
were conceded or found in a spécial verdict, would be technically correct. But 
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B judge Is not bonnd to charge npon assumed facts ta the Ipslssima verba of 
counsel, nor to give categorlcal answers to a judlclal catechism based on such as- 
Bumptlon. Such a course would often mlslead the jury, instead of enlightening 
them, and is ealculated rather to Involve the case In the meshes of technlcality 
than to promote the ends of lavr and justice. It belongs to the judicial office to 
exercise discrétion as to the style and form ta which to expound the lave and 
comment upon the facts. If a judge states the law tacorrectly, or refuse to state 
it at ail, on a point material to the issue, the party aggrieved wlU be entitled to a 
new trial. But when he explains the whole law appHcable to the case In hand,— 
as we think was done in this case,— he eannot be called upon to express It ta the 
categorlcal form, based upon assumed facts, whlch counsël choose to présent to 
him." Conttaental Co. v. Stead, 95 U. S. 161. 

2. The ârst request — ^for binding instructions — was, beyond ques- 
tion, properly denied. The other points which were refused ail re- 
late to a certain agreement in writing between the défendant Com- 
pany and the trolley company in whose car the plaintiff was a passen- 
ger when he received, in conséquence of the collision of a train of the 
défendant with that car, the injury which was the basis of the action. 
The accident occurred at a grade crossing, the construction and care 
of which was the subject of the agreement referred to. By that 
agreement the trolley company, as between itself and the railroad 
company, assumed certain obligations of care, which, in this instance, 
were not fulfllled, and which, it appears, were habitually disregarded. 
But it is a mistake to suppose that this contraet between the two 
companies should haTe been regarded as controlling. The plaintiflf's 
action was not founded upon it, but upon the négligent conduct of 
the defendant's servants, and to him it was responsible if their 
omission of due care,though in combination with a breach of contraet 
by the trolley company, caused his injury. The true question, we 
repeat, was as to the fact of négligence by the défendant, and as to 
the décisive agency of such négligence in producing the hurt to the 
plaintiff. This issue was for détermination, not by the terms of an 
agreement to which the plaintiff was not a party, but upon ail the 
évidence in the cause; and as it was so submitted to the jury, with 
instructions in which there was no error, the judgment is afflrmed. 



FARMERS' & MERCHANTS' NAT. BANK v. SMITH. 

(Circuit Court of Appeals, Eighth Circuit. November 16, 1896.) 

No. 758. 

Plbadtkg— Sbvbrai; Causes of Action-— Separate Countb. 

If a plaintiff tatends to demand a judgment on différent grounds, he should 
state the facts constituting the several causes of action in separate counts, 
so as to advise the court and the opposite party of his intention, especially 
when the Code governing procédure requires each of several causes of action 
to be separately stated and numbered. If this is not done, and the facts con- 
stituting a cause of action are stated m a single count, it may well be concluded 
that the pleader intended to rely upon a single ground of recovery, and he 
should be conflned to the cause of action which, upon a fair construction of the 
complaint, he appears to hâve selected. 

National Banks— Dr at.ings with Cashier— Ultra Vires Transactions. 

One who deals with the cashier of a national bank, professing to act on its 
behalf, in a transaction known to be outside the legitimate sphère of its opéra- 
tions, has no right to présume that the acts of the cashier hâve been sanc- 
v.77F.no.l — 9 
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ttoned by tHe board of dlrectora or other governing body, as no act done by an 
tiffleer of an Incorporated eompany in furtherance of a business venture, 
whldi Is In excess of the oorporate powers, ean be sald to be an act which is 
withln the seope of the customary powers of such offlcer. 
8. Samb— Balb of Bonds on Commission. 

It Is not withln the powers of a national bank to engage in the business of 
selllng mortgage bonds on commission. 
4. Same.' 

PlalntlfC' bought a bond and mortgage from the défendant national bank, 
thrdugh its agents, knowlng, or havlng reason to believe, that the bank was 
actiiig Only as a broker. After the purchase he accepted a guaranty against 
loss through defects in the tltle to the mortgaged premises, executed by the 
cashler of the bank, as such, maklng no Inqulry as to the cashier's authority, 
but relylng on hls acthig wlthhi the apparent scope of his duties. The bank 
recelvèd none of the proceeds of the sale, and proflted in no way by the 
transaction. Beld, that the bank was not bound by the alleged guaianty, nor 
estopped to deny the cashier's authority to exécute It. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Thls suit was brought by Edward A. Smith, now deceased, against the 
iParmers' & Merchants' National Bank of Fremont, Neb., the plalntlfC in er- 
ror, on March 25, 1898, in the circuit court of the United States for the dis- 
trict of Nebraska. The plaintifC died on November 26, 1896, and thereupon 
the suit was revived In the name of Herbert K. Smith, hU executor, who Is 
the présent défendant in error. The pétition on which the case was tried 
contained, in substance, the foUowing allégations: That on July 2, 1888, O. 
H. Toncray was the cashler of the Farmers' & Merchants' National Bank of 
Fremont, Neb.; that on said day Stephen H. Mwood and Lurta Blwood, hls 
wife, executed and delivered to sald Toncray a bond in the sum of $8,000, 
wlth semiannual interest coupons thereto attàched, and to secure the pay- 
ment of the same also executed and delivered to sald Toncray a mortgage 
on certain real estate sltuated in Holt county, Neb.; that sald bond and mort- 
gage were thus delivered elther as security for a debt due from sald El- 
wood to sald bank, or in conséquence of a purchase of the bond by said bank, 
or because the bank was at that time engaged In the business of negotiating 
and selling such mortgage bonds to thlrd parties for a commission in that 
behalf pald to It; that said bond and mortgage were delivered for one or 
the other of the purposes last stated, but that the plaintltc was unable to 
say wlth eertainty for which of said purposes they were so delivered. In ad- 
dition to the foregolng averments, the pétition contained the following alléga- 
tions: 

"(4) That thereupon the sald défendant bank, being the owner and holder 
of, or havlng a valuable Interest in, the sald coupon bond and mortgage, did, 
elther by Itself or through its cashler, the sald 0. H. Toncray, * * • ofEer 
'the said coupon bond, together wlth ail the coupons attached thereto, for sale 
and discount through Walker & Oo., the brokers and agents of said défend- 
ant bank in New Haven, Connecticut; and wlth the knowledge and authority 
of the sald défendant bank and the said C. H. Toncray, the said Walker & 
Co. ofifered the sald coupon bond, together wlth ail the coupons attached 
thereto, on August 1, 1888, to one Isaae E. Smith, a citizen of the state of 
New York, and a résident of the city of New York, • • • wlth the condi- 
tion that the tltle to the land on which the sald mortgage was glven. to secure 
the payment of said coupon bond was perfect, and the abstract and deed ail 
rlght, and that the said mortgage to secure the payment of the said coupon 
bond and coupons was a first mortgage on said property; that, relylng thereon, 
and In good falth, and not knowlng otherwlse, the said Isaae E. Smith pur- 
chased the sald coupon bond and coupons thereto attached, together wlth 
the mortgage securing the same, and pald therefor the sum of $8,000, ail 
of which was, on sald August 1, 1888, recelvèd by and pald to the sald de- 
fendant bank, and ail of which the sald défendant appropriated and re- 
tained for its own use, behoof, and beneût. 
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"(5) That thereafter, and shortly prlor to the 17th day of November, 1888, 
the said purchaser, Isaac B. Smith, dlscovered that the sald mortgage securing 
the said coupon tiond and coupons so purchased by said Isaac E. Smith was 
not a first mortgage on said property, and that the abstract and title to said 
property was not ail right, but that the sald property had prlor mortgages and 
incumbranees for more than Its full value, and thereupon the said Isaac E. 
Smith, the purchaser of sajd coupon bond and coupons, demanded that the 
said bank should make his sald seeurlty and title good, as the same had 
been represented when he, the said Isaac B. Smith, purchased and paid for 
said coupon bond and coupons, or that the sald défendant bank should take 
back the sald coupon bond and coupons, and return to said Isaac E. Smith 
hls purchase money; whereupon It was proposed that, If the sald Isaac B. 
Smith's title could not be perfeeted, that there should be prepared for and 
glven to bim a guaranty for aU loss that might befall him on account of the 
imperfection of the title, and to make sure of his, the sald Isaac B. Smlth's 
not throwlng back the sald coupon bond and coupons; and thereupon, and 
In answer to sald proposition, and to avold the necessity of taklng back the 
sald coupon bond, and to continue the said loan whlch It, the sald défend- 
ant bank, thereby obtalned from sald Isaac B. Smith, the sald défendant 
bank did, for valuable considération, exécute and dellver to the said Isaac 
E. Smith a certain written guaranty In the words and figures as follows, 
to wit: 

" 'For a valuable considération we hereby guarantee the payment of Interest 
and principal upon a certain loan for ?8,000 made to Stephen H. Elwood and 
Gusta (Lurta) Elwood, of date July 1, 1888, due July 1, 1893, seeured by 
mortgage upon land In Holt county, Nebraska. Dated Fremont, Nebraska, 
November 17, 1888. Parmers' & Merchants' National Bank, 

" 'O. H. Toncray, Cashler. 
" 'C. H. Toncray.' 

"(6) And the plalntlfC says that the sald loan for $8,000 made to sald Stephen 
H. and Gusta (Lurta) Elwood, referred to in sald guaranty was the same 
one so as aforesald purchased and held by the said Isaac E. Smith, and that 
thereupon, and relylng upon the sald guaranty, the sald Isaac B. Smith held 
and retained the sald coupon bond, and did not tum the same back to the 
said défendant bank, or hold the said défendant bank liable under Its sald 
représentations and statements at the tlme of the purchase of sald coupon 
. bond as herelnbefore stated; but thls plalntlfC says that the said coupon 
bond of the sald Elwood and wlfe has long since matured by reason of the 
terms thereof, for inasmuch as default has been made In the payment of the 
said interest coupons as follows, to wlt, the Interest coupon for $300 whlch 
matured January 1, 1891. • • • 

"(7) And thls plalntifC says that the sald Isaac B. Smith made demand-for 
the payment of said interest and the sald coupon bond, and that no part 
thereof has been paid, and the whole thereof, to wit, $8,000, wlth Interest 
thereon from July 1, 1890, at the rate of 7% per cent, per annum, remains past 
due and unpaid; that the property Included In the said mortgage given to 
secure the sald mortgage bond for $8,000 Is worthless, and covered by liens 
prlor to the mortgage securing the same far In excess of Its value; that the 
said Stephen H. Elwood and his sald wlfe are flnancially worthless and in- 
solvent, and that any action at law or in equity upon the said mortgage and 
the coupon bond would be wlthout any avail, and would resuit only in the 
accumulation of court costs. 

"(8) This plaintiffi further says tbat on the day of April, 1891, the said 

Isaac E. Smith died testate, a résident and citizen of the clty, county, and 

State of New York, aforesaid, and that on sald day of AprU, 1891, hls 

Ittst wiU and testament was duly admitted to probate, and this plalntlff wa» 
therein and thereby made the sole legatee and devisee of the said Isaac B. 
Smith, and his executor. • * • 

"(9) And, further, this plalntifC says that he has demanded of the said de- 
fendant that it, the sald défendant, maie its said guaranty good, and that it, 
the said défendant, should pay the Interest called for by said mortgage bond 
so as aforesald purchased by the said Isaac E. Smith, and tliat it, the sald de- 
fondant should pay the taxes, liens, and other assessments on the said prop- 
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erty covered by said mortgage, but the said défendant bas falled to pay the 
same, or any part tbereof; tbat this plaintlff bas also demanded that said 
défendant should pay tbe principal and interest of tbe said mortgage bond so 
as aforesaid held by this plaintlff, as in its guaranty the said défendant 
agreed and promised, but the said défendant bas falled [to pay] tbe same, 
01- any part tbereof, to this plaintitf's damage in the sum of $8,000, with in- 
terest thereon at the rate of seven and one-balf per œnt. per annum from 
July 1, 1890, until paid, no part of wblch has been paid. Wheref ore this plain- 
tlff prays judgment against the said défendant for the sum of $8,000, with 
interest thereon at the rate of seven and one-half per cent, per annum, pay- 
able semlannually, from July 1, 1800, imtil paid. » * *" 

The défendant bank, in its answer, denied ail of the aforesaid allégations 
of the pétition. It also averred tbat O. H. Toncray had no autbority to exécute 
the alleged guaranty. 

The facts developed at tbe trial were substantially as foUows: For some 
years prior to July 1, 18S8, the défendant bank, through its agent, the flnn 
of Walker & Co., of New Haven, Conn., had been engaged quite extensively 
In the business of negotiating and selling mortgages on lands located in the 
State of Nebraska. The commissions received by it for such services had 
amounted for several, years .to the sum of Ç2,000 annually. To enable it to 
transact such business, the défendant bank had caused printed forms of cou- 
pon bonds and mortgages to be prepared, which contained on the face tbereof 
a statement tbat they were "negotlated by the Farmers' & Merchants' Na- 
tional Bank, Fremont, Nebraska." When the bank undertook the negotia- 
tion of a bond and mortgage for a customer, both instruments were prepared 
on such printed forms, and both were made payable to 0. H. Toncray Indi- 
vidually, who was at the tune the cashier of the défendant bank. On or 
about July 1, 1888, the said Toncray requested Stephen H. Elwood to exé- 
cute a bond and mortgage in bis favor in the sum of ¥8,000, to be used as 
collatéral to enable him, the said Toncraj', to raise money for bis individual 
use and beneflt. In compliance with such request, Blwood and wlfe exe- 
cuted the bond and mortgage now in controversy, and delivered It to G. H. 
Toncray, the understanding being that the mortgage would be taken up by 
Toncray in a short time, and returned to Elwood, the mdrtgagor. The bond 
and moi'tgage so obtained were prepared on the printed forîns then in use by 
the défendant bank, and both were made out in favor of 0. H. Toncray Indi- 
vidually as payée and mortgagee. They were subsequently transmitted by 
mail to AValker & Co., of New Haven, Conn., to be there negotiated, and were 
sold by said firm to Isaac E. Smith, of the city of New York, about August 1, 
1888, for the sum of $7,990. They were so sold on terms and conditions 
which are stated above with substantial accuracy in the plaintiff's pétition. 
When the sale in question was made, Walker & Co. supposed that they had 
ibeen employed by the défendant bank, as theretofore, to negotiate a sale 
of the bond and mortgage. They were not advised of the agreement between 
Toncray and Elwood, nor of the fact that the sale was to be made for the 
beneflt of Toncray. The money which Walker & Oo. received for the bond 
ûnd mortgage was paid to the défendant bank, but when so paid it came 
within the control of C. H. Toncray as cashier, and was by him forthwith 
placed to his individual crédit on the books of the bank, and was after- 
wards paid out for bis ovm benefit. No part of "the sum realized on the sale 
Df the security in question was used by the bank for its own beneflt, and 
uo commission was received by the bank for negotiating the sale. After the 
«aie was eonsummated, Walker & Co. discovered that the title to the mort- 
gaged property was not good, as It had been represented to them to be, but 
that the same was détective by reason of the exécution of prior mortgages 
which were unpaid. In October and November, 1888, they accordingly ad- 
dressed letters to the défendant bank, in whose behalf they supposed they 
had been acting, requesting the banli to exécute a guaranty of the loan before 
they disclosed to the purchaser of the mortgage the aforesaid defects in the 
title to the mortgaged property. In compliance with such suggestion or re- 
quest, C. H. Toncray executed the written guaranty of the loan which is set 
out above in the plaintiff's pétition. It appears that aJl the correspondence 
between Walker & Oo. and the défendant bank with référence to the trans- 
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actions aforesaid was condueted on the part of ihe bank tiy O. H. Toncray, 
who had charge of the bank's correspondence, and o£ Its daily business afCairs. 
No other ofiicer of tlie bank had actual knowledge of any of the aforesaid 
transactions with référence to the Elwood bond and mortgage, but remained 
ignorant thereof until shortly before the présent suit was instituted. Elwood 
and wife were and are insolvent, and on July 1, 1888, the land covered by 
the mortgage in controversy was incumbered by prior mortgages for more 
than It was worth. Isaac E. Smith died in the year 1891, leaving his son, 
Edwai'd E. Smith, the original plaintifC, who bas since died, his sole legatee 
and devisee. 

At the conclusion of the testimony the trial court gave a peremptory In- 
struction directing the jury to return a verdict ni favor of the plaintifC below 
for the amount of money which had been paid by Isaac E. Smith to Walker 
& Co., with interest thereon from the date of such payment at the rate of 7 
per cent, per annum. The défendant below sued out a writ of error, and has 
assigned for error the giving of said instruction. 

E. F. Gray, for plaintifl in error. 
Charles Offutt, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

A preliminary question has been raised in this case respecting the 
construction which should be placed on the pétition on which the 
case was tried in the circuit court. It is insisted in behalf of the 
défendant in error, who was the plaintifl below, that the averments 
of the pétition are sufficient to warrant a recovery either for money 
had and received or for damages on account of fraud and deceit prac- 
ticed in the sale of the mortgage bond, or for damages for the breach 
of the written agreement alleged to bave been made by the défendant 
bank to guaranty the payment of the bond. It is not claimed, as 
we under stand, that the three causes of action aforesaid are stated 
separately in as many différent counts, as the Code of Nebraska re- 
quires (Consol. St. Neb. 1891, § 4633), but it is insisted that, while the 
pétition contains but one couut, it has been so deftly drawn that, at 
the plaintiff's option, he is entitled to demand a judgment on either 
one of the three grounds above stated. We are not able to assent 
to that Tlew. It is manifest that the pétition, the material parts of 
which are quoted in the statement, does not state a good cause of ac- 
tion for fraud and deceit in the sale of property, for the reason that 
it contains no allégation to the effect that the défendant bank, for 
the purpose of effecting a sale of the mortgage bond, falsely repre- 
sented the title to the mortgaged premises to be free and clear from 
incumbrances, knowing such représentation to be untrue. There is 
no such averment in the petitiou. It is not alleged, either directly 
or indirectly, that the défendant bank, by fraudulent représentations 
or deceitful conduct, induced the plaintiff's testator to become a pur- 
chaser of the security. In short, if it be conceded that the record 
discloses facts that mlght warrant a recovery of damages for fraud 
and deceit, such facts are found In the évidence adduced at the trial, 
and not in the averments of the pétition. It follows, therefore, that 
the pétition is insufûcient to warrant a recovery on the ground last 
stated. 
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In Tiew of the averments of the pétition, we aiso tWnk that the 
plaintifE was not entitled to recover thereunder on the ground that 
the sale complained of was made under circumstances or upon condi- 
tions which entitled his testator to rescind the contract of sale, and 
sue for money had and received. If the plaintiiï below ictended to 
rest his right to recover on that ground, he should hâve offered to 
surrender the bond and mortgage for cancellation; but no such 
tender was made, either in the pétition or during the progress of the 
trial. The bond and mortgage were not void. Both instruments 
bore the genuine signatures of Stephen H. Elwood and wife, and the 
title to the mortgaged premises seems to hâve been well vested in 
the mortgagors, subject only to certain incumbrances which they 
failed to diseharge. It also appears from the testimony that the 
interest coupons of the bond, which matured prior to January 1, 1891, 
were paid to the plaintijŒ's testator. TJnder thèse circumstances, it 
must be held that it was the duty of the plaintifiE below to return, or 
ofifer to return, the mortgage bond, if he intended to insist upon the 
right to recover the considération paid therefor, either on the theory 
that the conditions under which the money was paid had not been 
fulfilled, or that he had been induced to part with his money through 
fraud, or while laboring under a mistake of fact. While the péti- 
tion is defective in the respects above indicated, if it is regarded 
either as a suit ex delicto to recover damages for fraud and deceit, 
or ex contractu for money had and received, yet no diffîculty what- 
ever is encountered in construing it as an action brought to recover 
damages for a breach of the written guaranty which is set out in the 
pétition. The averments in the pleading which précède the state- 
ment of the terms of the guaranty were evidently inserted for two 
purposes: First, for the purpose of showing that there was an adé- 
quate considération for the exécution of the alleged guaranty by the 
défendant bank; and, second, for the purpose of showing that C. H. 
Toncray, who executed the same, had authority to bind the bank. 
Looking at the pleading as a whole, we hâve no doubt that it was 
framed solely with a view of recovering upon the guaranty, and we 
think it should be so construed. If a plaintifE intends to demand a 
judgment on différent grounds, he should state the facts constitut- 
ing the several causes of action in separate counts, so as to advise the 
court and the opposite party of his intention. The Code of the state 
where this cause originated pro vides that, "where a pétition contains 
more than one cause of action, each shall be separately stated and 
numbered." Section 4633, supra. When this provision of the Code 
is disregarded, and the facts constituting a cause of action are stated 
in a single count, it may well be concluded that the pleader intended 
to rely upon a single ground of recovery, and in such cases he should 
be conflned to the cause of action which, upon a fair construction of 
the complaint, he appears to hâve selected. 

Treating the suit, then, as an action to enforce the contract of guar- 
anty, M'e turn to consider whether the trial court, on the state of 
facts disclosed by the testimony, properly instructed the jury that the 
plaintiiï was entitled to recover. The guaranty was signed in be- 
half of the bank by C. H. Toncray, cashier, to secure the paj^ment of 
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a mortgage bond which he had caused to be executed and negotiated 
for his individual use and beneflt. It was so executed without the 
knowledge or sanction of any offlcer of tbe bank other than the cash- 
ier, and without authority to exécute an obligation of that character 
for such a purpose. In view of the fact that the guaranty was exe- 
cuted by the cashier without any actual authority, the ârst question 
which deserres considération is whether it is binding, in any erent, 
upon the défendant bank. Counsel for the défendant in error con- 
tend, in substance, that the exécution of the guaranty was within the 
apparent powers of the cashier, and that the défendant bank is 
estopped from denying his authority to exécute it, provided the guar- 
anty was signed and delivered in behalf of the bank for a sufflcient 
considération. With référence to this contention it may be said 
that, so long as a national bank confines itself to the kind of business 
which it is authorized to transact, one who has dealings with it is 
entitled to présume, unless he has notice to the contrary, that its 
cashier is empowered to draw and certify checks and drafts, to trans- 
tiiv by indorsement commercial paper of ail kinds which is in the 
bank's possession, to guaranty the payment of notes and bills which 
the bank sells or rediscounts for its own beneflt, and to do many 
other acts which, for présent purposes, need not be specially enum- 
erated. Thèse are acts which cashiers customarily do and perform, 
and persons dealing with them without notice of any limitation of 
their powers may properly assume without inquiry that they haTe 
the right to do soch acts and to exercise such powers. Merchants' 
Bank v. State Bank, 10 Wall. 604, 650; People's Bank v. National 
Bank, 101 U. S. 181; Fleckner v. Bank, 8 Wheat. 338, 356; Wild v. 
Bank, 3 Mason, 505, Fed. Cas. No. 17,646; Cooke v. Bank, 52 N. Y. 96, 
115; Farmers' & Mechanics' Bank v. Butchers' & Drovers' Bank, 16 
N. Y. 125, 133, 134; Houghton v. Bank, 26 Wis., 663; Thomp. Corp. 
§§ 4789-4791, 4815. But the doctrine aforesaid has no application 
in those cases where a bank is known to be carrying on a kind 
of business which it is not authorized to transact. If a per- 
son enters into a business transaction with a national bank, or any 
other corporation, he is bound to take notice of the nature and ex- 
tent of its corporate powers, and of the purpose for which it was 
organized; and if the transaction in question is in excess of those 
powers be has no right to présume without inquiry that a guaranty 
executed by its cashier, or by any other offlcer, in tiie course of such 
transaction, is executed with the sanction and approval of the cor- 
poration. No act done by an offlcer of an incorporated company in 
furtherance of a business venture which is outside of the company's 
corporate powers can be said to })e an act which is within the scope 
of the apparent or customary powers of such offlcer, and to be bind- 
ing upon the corporation for that reason. A bank may well be held 
responsible to a third party for an act done by its cashier in the 
prosecution of the legitimate business of the bank which was within 
the apparent scope of his powers, although it was in fact unauthorized 
by the corporation. A bank may also be held responsible to a third 
party for a wrongful and unauthorized act of its cashier which has 
the appearance of being within the scope of his ordinary duties, and 
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not ultra vires, although by reason o£ some extrinsic fact, su<;h as the 
purpose for which the act is done, which is unknown to the party 
with -whom he deals, the act done is in excess of the le^timate fune- 
tions of the corporation. Farmers' & Merchants' Bank v. Butch- 
ers' & Drovers' Bank, 16 K Y. 125, 130; Houghton v. Bank, 26 Wis. 
663; Thomp. Corp. § 4806. But when the transaction in which a 
bank is for the time being engaged is known to the person dealing 
with it to be outside of the legitimate sphère of its opérations, no 
reason is perceived why a person dealing with the cashier under such 
circumstances should be allowed to indulge in any presumptions as 
to the cashier's authority. Hé is advised by the very nature of the 
transaction that ail acts done and performed in relation thereto 
are beyond the power of the corporation, and, if he expects to hold 
the corporation liable on any contract or obligation entered into by 
the cashier or other officer in the course of that transaction, he should 
at least see to it that such contract or obligation is approved by the 
board of directors or other governing body. Bank v. Graham, 79 Pa. 
St. 106; Moores v. Bank, 111 U. S. 156, 4 Sup. Ct. 345; Thomp. Corp. 
§§ 4754, 4755. 

In the case in hand there was évidence which tended to prove, even 
if it did not conclusively show, that Isaac E. Smith, the original plain- 
tifE's testator, when he purchased the mortgage bond in controversy, 
was well aware that it did not belong to the défendant bank, but 
that it had simply undertaken to negotiate a sale of the same for 
a commission in that behalf paid to it by the mortgagor. In other 
words, there was évidence tending to show that he knew that the 
bank was engaged in the brokerage business. Walker & Co., who 
acted ostensibly as agents for the défendant bank in negotiating 
the sale of the mortgage bond, evidently understood that it did not 
belong to the bank. The members of that firm, in conséquence of 
their prior dealings with the bank, were advised that the bank, 
in offering the bond for sale, was acting solely in the capacity 
of a broker. They do not claim, and there is no évidence in the rec- 
ord which tends to show, that they represented to the purchaser 
of the bond that it was the property of the bank, or that the bank 
was selling it for its own account; it does appear, however, that 
Walker & Co. exhibited to him, prior to the sale, an application for 
the loan in question, dated July 7, 1888, made on a printed form, 
which was signed by Elwood and wife, the mortgagors, and was veri- 
fied before 0. H. Toncray as a notary public. In addition to this 
request for the loan, which was made by the mortgagors, the pur- 
chaser also had before him the bond and mortgage, which were exe- 
cuted on printed forms, and both of which bore the foUowing state- 
ment : "Negotiated by the Farmers' & Merchants' National Bank, 
Fremont, Nebraska." Under thèse circumstances, it is necessary 
to conclude that when the plaintiff's testator purchased the security 
in question, he was well aware that it did not belong to the bank, 
and that the bank was engaged in the business of selling such 
securities on commission. Prom the nature of the transaction we 
do not see that any other inference could fairly be drawn. The 
représentation contained on the face of the mortgage that it was 
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"negotiated by the Farmers' & Merchanta' National Bank," and the 
other circumstances to wWch we hâve adverted, would natarally 
lead any one to infer tliat in the partieular transaction the bank 
was acting in the capacity of a broker, and that it had probably be- 
come engaged, quite extensively, in that Une of business. Such, in- 
deed, was the fact For several years the bank had made a practice 
of selling fann mortgages on commission, and from some passages 
found in the correspondence between Toneray and Walker & Co. it 
would seem that the deceased, Isaac E. Smith, had been one of its 
best customers. 

Ooncerning the power of the défendant bank to engage in the busi- 
ness of selling mortgage bonds on commission, little need be said, 
because it does not seem to be claimed that such a power could be 
lawfully exercised by the bank. The brokerage business is entirely 
distinct from the business of banking which it was authorized to 
transact. If a national bank can lawfully act as a broker in selling 
farm mortgages for a commission, no reason is perceived why it may 
not act in the same capacity in selling any other species of property, 
real or personal. The national bank act does not, in terms, or by 
necessary implication, authorize national banks to act as brokers 
in negotiating the sale of securities, and it is generally agreed that 
they cannot lawfully engage in such business. Weckler v. Bank, 42 
Md. 581; Wiley v. Bank, 47 Vt. 546; First Nat. Bank of Lyons v. 
Océan Nat. Bank, 60 N. Y. 278; Talmage v. Pell, 7 N, Y. 328. 

The case disclosed by the record, tben, is briefly as follows: The 
plaintilî's testator bought the mortgage bond in controversy from 
the défendant bank through its ostensible agents, Walker & Co., 
either knowing, or having sufficient reason to believe, that the bank 
was acting merely in the capacity of a broker for the mortgagors. 
He was affected with knowledge that the bank could not lawfully act 
in that capacity, and that the transaction in question was ultra 
vires. After the purchase was made, and the money was paid, he 
accepted a guaranty of the loan, executed by C. H. Toneray as cash- 
ier, to guard against a loss which might be sustained owing to the 
existence of prior incumbrances on the mortgaged premises. The 
cashier acted wholly without authority in executing the guaranty, 
and the plaintiff's testator made no inquiry as to bis authority, but 
relied on the assumption that the act was within the scope of his ordi- 
nary duties. The bank received no part of the proceeds of the sale 
of the mortgage bond, and lias not proflted to any extent by the unau- 
thorized act of its cashier. In view of the foregoing considérations, 
we are of opinion that the défendant bank is not bound by the alleged 
guaranty which the cashier assumed to exécute in its name, and that 
the bank is not estopped from denying the cashier's authority to exé- 
cute it. When the plaintiff's testator accepted the guaranty, he was 
not dealing with the bank under such circumstances as warranted 
him in assuming without inquiry that it was executed and delivered 
with the sanction and approval of the board of directors, but he was 
dealing with it under conditions which conTcyed notice that, if the 
bank had in fact undertaken, to dispose of the security in question, its 
action in that regard was in excess of its lawful powers. 
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In th.e argument of csoansel for the défendant in errof, considérable 
«pace is devoted to the discussion of the question whether, by virtue 
of what had been done by C. H. Toncray, ostensibly as cashier, prier 
to November 17, 1888, when the guaranty was signed, the bank had 
incurred a liability of any kind to the plaintifî's testator which would 
serve as a considération for the guaranty, provided it was executed 
with the knowledge and approval of the board of directors; but, inas- 
much as we are satisfled tiiat the guaranty would not be binding up- 
on the bank even if such a liability had been incurred, no discussion 
of the question last suggested is deemed necessary or advisable. 
Even if the bank had incurred a liability to the purchaser of the 
mortgage bond through the wrongful act of its cashier, yet we would 
not be able to admit that it was within the scope of the cashier'a ordi- 
nary duties to compromise the liability, without the knowledge or 
sanction of the board of directors, by executing an agreement in the 
name of the bank to guaranty the payment of the bond. Bank v. 
Armstrong, 152 U. S. 346, 14 Sup. Ct. 572. The judgment of the 
circuit court is accordingly reversed, and the case is remanded for a 
new trial, with leave to the plaintifÉ below to amend his pétition if 
he shall so désire. 



FHIUP SCHNEIDER BËEWING CO. v. AMERICAN ICE-MACH. CO.' 

(Circuit Court of Appeals, Eighth Circuit October 12, 1896.) 

No. 724. 

1. ImMATERIAL TesTIMONT— CROSS-ExAMmATION. 

Défendant cannot call out Immaterial and Irrelevant testimony on the cross- 
examlnatlon of plalntifC's witness, and then Introduce testimony to rebut the 
Bame. 

2. GENERAL AND SpBCIFIC DbNIAI,— CODB OP COLORADO. 

Under section 56 of the Code of Colorado, the answer of the défendant Is 
required to contatn a gênerai or spécifie déniai of each materlal allégation In 
the complaint intended to be controverted; and, if it contains both a gênerai 
and a spécifie déniai, the gênerai déniai mises no issue outslde of the spécifie 
déniai. Therefore, in an action to recover a balance of the price of an ice 
machine, where the complaint avers that plaintiff bas fully performed ail the 
tenus and conditions of the contract on its part, and the answer, after a gên- 
erai déniai thereof, spécifies various parts of the machine as belng defectlve, 
the évidence of defects must be confined to such parts, and défendant cannot 
tatroduce évidence to show that other parts were not in compliance with the 
contract. 
8. Code Pleading — Condition Précèdent. 

Under the Colorado Code, when a défendant relies upon a condition précèdent 
In a contract as an excuse for not performing the contract on bis part, he 
must set out speciflcally the condition and the breach, so that the plaintiff and 
the court may be advised of the issue to be tried. 
^ Balb— Action por Pricb — Evidence. 

In an action on contract to recover the balance on the priée of a machine sold, 
where the défense pleaded is that certain speclfied parts of the machine were 
defectlve, the opinions of witnesses as to the value of the machine as a whole, 
after allowlng for the defects, are irrelevant and Incompétent. 
S. Appkal— ÈhrOr dp Fact in Charge— Général Exceptions. 

A gênerai exception to a long paragraph of the charge containing numerous 
statemepts of fact is ineffectuai to raise the poUit that a partlcular oue of thés* 
statements was en'oneoua 

X Itebearing denied December 14, 1886. 
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6. Countekclatm—Rkcoupmknt— Charge ot' Court. 

Défendant Is not prejudleed by tbe faiinre of thé court to submit his counter- 
elaim to the jury when such counterclaim is a mère répétition of alleged damages 
and losses set up by way of recoupment, as to which the court cliarged ttiat 
défendant might recoup from the plaintiff out of the sum clalmed, and the 
jury found the défendant was not entitled to recoup for any sum. 

7. Appbal — MoTroN foh New Trial. 

The overruling of a motion for a new trial by a fédéral court cannot De as- 
slgned as error. 

8. Same— Amendments to Pleadings. 

The question of the allowance or refusai of amendments to the pleadmgs is 
one festing in the discrétion of the trial court, and is not reviewable on appeal. 

9. Same — Verdict— Assionments of Error. 

Objections to the amount or form of a verdict cannot be noticed m the ap- 
pellate court, when such objections were not brought to the attention of the 
trial court. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Thls was an action brought in the United States circuit court for the district 
of Colorado by the American Ice-Machlne Company, the défendant in eiTor, against 
the Philip Schneider Brewing Company, the plaintiff in error, to recover the bal- 
ance of the purchase price of an ice-making machine, and the value of certain 
goods, wares, and merchandise. The complaint divides the plaintiff's olaim into 
three causes of action, which are separately stated. The flrst is founded on a 
contract for an ice machhie purehased by the plaintiff in error from the défendant 
in error at the agreed price of $11,580, upon which it is averred payments hâve been 
made amounting to $7,723.57, leaving due the sum of $3,856.43. The complaint 
contained the usual averment that the plaintiff "has fuUy complied with and per- 
formed ail and slngular the terms and conditions" of the contract upon Us part. 
The second is founded on an acoount for apparatus known as "temperàtors," sold 
and dellvered by the plaintiff to the défendant at the agreed price of $1,200, and 
for a fllter, sold and delivered at the agreed price of $250; and upon this account 
it is averred $1,393 was paid, leaving due thereon $57. The third is founded on an 
action for sundry items of goods, wares, and merchandise sold and delivered by 
the plaintiff to the défendant at the agreed price, and for the reasonable price and 
value of $1,630.19. 

The following is a copy of the contract for the ice machine: 

"This agreement, made this 27th day of April, 1893, by and between the Ameri- 
can Ice-Machine Company, a coijioration existing under and pursuant to the laws of 
the State of Missouri, having its gênerai office in the city of St. Louis, state of Mis- 
souri, party of the first part, and Philip Schneider Brewing Co., brewers, a corpora- 
tion duly organized and created under the laws of the state of Colorado and doing 
business in the city of Trinidad, county of Las Animas, state of Colorado, paity of 
the second part, witnesseth: That the party of the flrst part and the party of 
the second part, for and in considération of one dollar, by each to the other paid, 
the receipt whereof is hereby aeknowledged, and for other valuable considérations, 
which are hereinafter specified, do hereby promise, eovenant, and agrée each with 
the other, and do hereby bind themselves, their successors, légal représentatives, 
heirs, executors, administrators, and assigns, to faithfully perforai, fulflll, and 
earry out ail of the several provisions, conditions, and requirements specified in 
this agreement, to wit: That the said party of the flrst part hereby agrées to con- 
struct for and deliver to the said party of the second part, on its brewery prem- 
ises situated in the city of Trinidad, Colorado, an ice-making apparatus, as here- 
inafter specified. The power part of said apparatus shall consist of one vertical 
steam englue having a cylinder fifteen (15) inohes in diameter and twenty (20) 
Inches stroke, supplied with slide valve and valve motion complète, governor, 
throttle valve, lagging, and Insulation. The compression part shall consist of one 
vertical double-acting ammonia compressor ten (10) inches in diameter and twenty 
(20) inches stroke, complète, with upper and bottom heads, oil stufflng box, steel 
suction and discharge valves, piston with steel rod, water jacket, stop valves, etc. 
Said engine and compressor shall be mounted upon a substantial bedplate and ver- 
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tical supporting frames, and eonnected together by a shaft supplied wlth disk 
cranks; eaid shaft to carry In Its center a fly -wheel of ample slze and weight to 
liisuiB the steady opération of the machine, and the whole to be fumished with 
a substantlal gallery, stairs, and hand railing. Ttiat the party of the first part wlU 
Bupply and erect a battery of two open-air ammonia condensera of the proper size 
for the liquéfaction of the gas expelled by the compressors, with headers, valves, 
and connections arranged so that either can be used separately. Tvyo vertical 
open-air ammonia condensers, made of two-inoh spécial pipe, each twenty-four 
pipes hlgh and twenty (20) feet long, supported by cast iron brackets, braced with 
wrought iron tie rods, and supplied with galvanized gutters for distributing the 
condensed water, each condenser to be supplied with a two (2) inch discharge valve 
and %-lnch liquid valve, and eonnected to manifolds on top and bottom. The 
condensers to be erected on your présent cernent condenser floor. Water connections 
to be run from the présent pipe on condenser floor to tlie gutters on top of new 
condensers, and supplied wlth the requlsite valves and flttings. Hot gas connec- 
tion to be run from the présent discharge pipe or high-pressu're drip to the new 
condensers, and liquid connection to be made with présent liquid receiver or pipe 
running thereto. Suctlon and discharge connections of the proper slze to be made 
between the new machine and existing suction and discharge pipes, making the 
ammonia System complète. One steel freezing tank, measuring laslde about thirty- 
seven (37) feet long, seventeen feet four inches (17' 4") wide, and forty-six (48) 
incbes hlgh, made of 3-16" steel, having central and end partitions to facilitate the 
circulation of the brlne, and well braced wlth angle Irons and tie rods, to prevent 
bulging when fllled wlth brlne. The tank to be provided with top f ramework for 
supporting the oovers, to be Insulated on ail sides and ends with not less tlian 
eight inches In thlckness of minerai wool, held In place by substantlal wood frame- 
work, and ail exposed sidea or ends to be neatly and substantlally lagged wlth 
matched and dressed lumber. Two hundred and forty-six (246) well-insulated 
covers to be fumished for the top of tank, made of two thicknesses of spruce with 
paper between, and provided wlth galvanlzed staples for lifting. One brass rotary 
agitator to be mounted In the freezing tank, for circulatlng the brlne, and one ver- 
tical steam englue to be furnished and erected for driving the same, Including ail 
shaftlng, hangers, pulleys, and belting requlred for Connecting the engine with the 
agitator. Fourteen (14) ammonia evaporatkig colis, made of two (2) inch spécial 
pipe, each coll to be about thlrty-five (35) feet long, and together containing not 
less thaa two thousand (2,000) lineal feet of pipe, to be erected in the freezing tank. 
The colis to be supported by wrought iron stands and braces, and each coil to be 
supplied with a one (1) Inch suction valve, and a one-half inch expansion valve, 
making each coll independent of the others. The colis to be eonnected on top wlth 
a 214-inch suction manifold, and on bottom wlth a 1%-inch liquid manifold, each 
of extra heavy wrought Iron. Suction connection to be run from freezing tank 
manifold to machines or to présent main suction 'pipe, and liquid connection from 
liquid receiver to Uquld rnanifold on freezing tank. AU connections to be arranged 
so that either or both machines can be used for the opération of the Ice plant and 
cellar work. One complète apparatus for the distillation and filtration of 12 tons 
of water per twenty-four houis for the Ice cans, consisting of open air steam con- 
denser and heavy Iron pan for same and two filters. AU parts except condenser 
pan and water cooler pan to be galvanized, and ail to be arranged so that they 
can be readlly cleaned wlthout dlsconnectlon. The steam condenser to be eon- 
nected wlth the main exhaust pipe from machines, and ail connections to be made 
between the différent parts of the distiUlng and filtering System. Water connec- 
tions to be nm from a convenlent point in the présent mains to the water gutters 
of steam condenser and water cooler. One automatic foot valve for filling the 
cans, Including aU hose and pipe connection. One comblned ehain hoist and travel- 
Ing crâne for lifting and haudUng the ice and cans. One hot-water tank for thaw- 
Ing the Ice from the cans, and one of our Improved dumpers for emptying the 
cans. Two hundred and forty (240) galvanized ice oans, made of No. 18 iron, 
measuring 8"xl6"x42", weU rlveted and soldered water-tight, and provided with 
wrought iron band around top, to make blocks of ice weighing one himdred and 
flfty (150) pounds. AU plplng and tank work to be coated wlth the best quality ol 
minerai waterproof paint, and the machine to be painted In an artistic manner, 
in keeplng wlth thls class of machinery. Material and workmanship throughout 
to be flrst-class and warranted, and the machine and plant, in ail of their parts. 
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to be constructed in accordance with the latest and best practice. We will guaran- 
ty that the machine, when properly operated, and at normal speed, shall Taart, 
power and capaeity to develop a refrigerating duty équivalent to that produced by 
the melting of twenty (20) tons of ice per day of twenty-four hours, or for the 
production of twelve (12) tons of good, marlietable ice per day of t-wenty-four hours. 
The sald party of the first part further guaranties that the distilling and filtering 
apparatus, the freezing tanis, and the evaporating coils shall hâve a capaeity for 
the production of twelve tons of good, marketable ice per day of 24 hours. Tliat 
the party of the first part will provide a good and compétent engineer to remain 
with the machine and plant for a period of thirty days to give them a thorough 
test, and to Instract the engineer of the party of the second part in the handling 
and management of the same. That the party of the flrst part -wiU erect the plant 
hereinbefore specified on the premises of the said party of the second part, ready 
to charge with ammonia, for the sum of eleven thousand, five hundred and eighty 
($11,580) dollars, the said party of the flrst part to make ail connections as men- 
tloned, and the said party of the second part to malce the main steam and exhaust 
connections to and from the machine. Ttiat the said party of the second part will 
pay to the party of the flrst part, as considération for constructing and erecting the 
machine and plant, as hereinbefore specified, the said sum of eleven thousand five 
hundred and eighty dollars, as foUows: First payment, the sum of $2,895.00 (two 
thousand eight hundred and ninety-five dollars), when the tank and pipe are de- 
llvered on premises. Second payment, the sum of $2,895.00 when the machine is 
erected and performing work. Third payment, the sum of $2,895.00 (two thou- 
sand eight hundred and ninety-five dollars), 60 days after the machine has been 
in opération and doing the work guarantied. Fourth payment, the sum of $2,- 
895.00 (two thousand eight hundred and ninety-five dollars), (60) sixty days after 
third payment, Ail payments to be made with exchange on St. Louis in full. The 
party of the second part agrées to pay for account of the party of the ifrst part 
aU freight and hauling charges on the machine, piping, and other materials; the 
amount of said charges to be deducted from the last payment. It Is understood 
and agreed that no agreement, verbal or otherwise, exists in regard t» thls con- 
tract, other than is herein eipressed." 

The answer, "for a first défense to the first cause of action," admits the making 
of the contract, and in the words of the eomplaint dénies "that the plaintiff has 
fully complied with and performed ail and singiilar the terms of said contract"; 
admits making payments on the machinery mentioned in the contract, but dénies 
that it has so paid the sum of $7,723.57 as alleged in the eomplaint, and avers 
that $838.50 of that sum was paid on account of other goods, wares, and mer- 
chandlse. The answer then states "for a second défense to the first cause of ac- 
tion": 

"(1) Défendant allèges^ that the plaintlfC failed and neglected to perform the 
contract in the eomplaint set forth, according to the terms thereof, in the following 
particulars: The freezing tank agreed in said contract to be constructed was not 
well braced with angle irons and tie rods, to prevent bulging when filled with 
brine. Said freezing tank was not properly provided with top framework for 
supporting the covers. The exposed sides and ends of said freezing tank were not 
neatly and substantially lagged with matched and dressed lumber, nor was the 
woodwork of said tank In any respect constructed in a good, substantial, and 
workmanlike manner. Plaintiff did not fumîsh one complète apparatus for the dis- 
tillation and filtration of twelve tons of water per twenty-four hours for Ihe ice 
cans. Plaintiff did not fumish 240 galvanized ice cans made of No. 18 iron. AU 
piping and tank work furnished by plaintiff pursuant to said contract was not 
coated with the best quality of minerai waterproof paint. The material and work- 
manship was not flrst class, nor was said machine or plant constructed in accord- 
ance with the latest and best practices. Said machine, when properly operated, at 
normal speed, did not and does not bave power and capaeity to develop a refriger- 
ating duty équivalent to that produced by the melting of twenty tons of ice per day 
of 24 hours, or for the production of twelve tons of good, marketable ice per day 
of 24 hours. The distilling and filtering apparatus, the freezing tank, and the 
evaporating coils did not and do not hâve capaeity for the production of twelve 
tons of good, marketable ice per day of 24 hours. 

"(2) That by reason of the failure on the part of the platatiff to fulflll and perform 
sald contract in the eomplaint set forth in the particulars aforesaid, said Ice-making 
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apparatus, as constrncted by the plalntlff, is worth very mnch less than $6,884.99, 
the amouut -which défendant has heretofore paid to the plaintiff on aecount of 
the price thereof, and this défendant has more than paid the sald plaintiff ail 
sums of money to whlch It has become entitled under and by vlrtue of the tenns 
of said contract." 

The foregoing ayerments pointing out specifically the partleular parts of the Ice- 
œaking apparatus which It was allégea -were defectlve are repeated In the answer, 
and made the basis of a counterclaim of $3,000, and as a foimdation for other 
counterclalms It Is alleged that the joints Connecting the pipes used in the construc- 
tion of the machine became loosened and dlsconnected, permitting 22 drams of 
ammonia to escape, to the defendant's damage In the sum of $1,000; that by rea- 
son of the Inferior construction of the Ice machine the défendant yra.s compelled to 
expend $900 for repalring same; that by reason of inferior workmanship the steel 
freezing tank became leaky, and brine escaped, to the defendant's damage in the 
sum of $200; that the plaintiff. failed to fumish proper galvanized Iron cans made 
of No. 18 Iron, as required by the contract, to the damage of the défendant in the 
sum of $1,950; that the défendant paid the plaintiff $250 for a fllter, which the 
plaintiff -warrànted to be -well constructed, and of a given capacity, and allèges a 
breach of warranty, to the defendant's damage in the sum of $250. 

There was a Jury trial, and a verdict and Judgment In favor of the plaintiff for 
the 8imi of $5,562.59, and the défendant sued out this writ of error. 

Eobert T. Yeaman, Caldwell Yeaman, and Frank E. Gove, for 
plaintiff in error. 

Lucius M. Cuthbert (Henry T. Eogers and D. B. EUis on the brief), 
for défendant in error. 

Befjjre CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The second, third, fourth, âfth, sixth, eighth, ninth, tenth, and 
eleventh assignments of error rest on the ruling of the circuit court 
in sustaining objections to interrogatories propoundéd to the wit- 
nesses by the plaintiff in error, intended to elicit the witnesses' opin- 
ions or knowledge as to whether there were any defects in the en- 
gine and the ammonia compresser. The objection to thèse questions 
was sustained by the circuit court on the groùnd that the défend- 
ant, in its answer, pointed out specially the particular parts of the 
ice machine which it alleged were defective, and that thèse spécifi- 
cations did not include the engine or compressor, and that the in- 
quiry should, therefore, be conflned to those parts of the machinery 
and apparatus to which the défendant had specifically objected in 
its answer. 

The flrst contention of the plaintiff in error in support of thèse 
assignments is that the plaintiff first introduced évidence relating to 
the engine and compressor, and that the défendant was entitled to 
rebut such évidence, even though it be conceded to be immaterial 
and irrelevant under the state of the pleadings. The rule hère in- 
voked has no application to this case. The plaintiff introduced no 
testimony in relation to the engine and compressor. Mr. Maynard, 
the président of the ice-machine company, was called as a witness 
by the plaintiff, and on cross-examination by the défendant "de- 
scribed at length, from a drawing or plan, the gênerai construction 
and operating of the ice-making apparatus furnished by the plain- 
tiff, and stated that, among other things, such ice-making apparatus 
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consîstéd of a steam engine, and ammonia compresser, galvanized 
iron cans, etc., ail belonging to the one System and constituting one 
whole; and that the plant was ârst class throughout, and ail its 
parts were constructed in accordance with the latest and beat prac- 
tice, according to the contract with défendant; • • • that ap- 
paratus erected will manufacture more ice than guarantied; that 
plaintiff had done its duty, and wanted payment due." Thèse state- 
ments of the witness were brought out in his cross-examination by 
the défendant. The défendant cannot call out immaterial and ir- 
releyant testimony on the cross-examination of a plaintifE's witness, 
and then introduce testimony to rebut the irrelevant matter he him- 
self called out. Moreover, the mère formai proof that the ice ma- 
chine complied with the contract would not, under the state of the 
pleadings, authorize the défendant to go into matters irrelevant to 
the issues made by the pleadings. 

It is next insisted that the pleadings presented an issue respecting 
BOt only the parts speciflcally named and alleged in the answer to 
be defective, but respecting the sufûciency of the whole plant, and 
every part of it. In answer to the gênerai averment in the complaint 
that the "plaintiff has fully complied with and performed ail and 
singular the terms and conditions" of the contract on its part, the 
answer "dénies that the plaintiff has fully complied with and per- 
formed ail and singular the terms and conditions of said contract." 
Tkis déniai is clearly a négative pregnant, and raised no issue. 
James v. McPhee, 9 Colo. 491, 13 Pac. 535; Bliss, Code PI. § 332. 
This déniai would be literally true if the plaintiff had failed to per- 
form the contract in some trivial or immaterial respect, whereas a 
substantial compliance with the contract would entitle the plaintiff 
to recover; and this déniai does not négative the fact that there 
was such a compliance. But we do not rest our décision upon this 
ground. It may be assumed that this clause of the answer, stand- 
ing alone, was a good gênerai déniai, and that, if the défendant had 
said nothing more in its answer, it would hâve raised an issue as 
to the suflficiency of every part of the plant. But the défendant was 
not content to rest on this gênerai déniai. It afterwards chose to 
make its déniai spécifie, and to point out with great particularity 
the parts of the ice machine which it claimed were defective. The 
dubious gênerai déniai is followed up by this averment: "Défend- 
ant allèges that the plaintiff failed and neglected to perform the con- 
tract in the complaint set forth, according to the terms thereof, in 
the following particulars." Hère folio ws a particular spécification 
of the parts of the machine alleged to be defective which we hâve 
set out in full in the statement. 

The counterclaim set up in the defendant's answer is based on the 
same alleged defects in particular parts of the machine. Neither 
in the spécifie déniais nor in the statement of the counterclaim is 
there any mention of the engine or compressor, or any hint or sug- 
gestion that either was defective. Under this state of the pleadings, 
the plaintiff was not required to move for a more spécifie statement, 
or a bill of particulars. If such a motion had been made, it must 
hâve been overruled upon the ground that the défendant had stated 
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with great partîcularity the parts of the machine which it claîmed 
to be defective. The plaintiff had a right to rely upon this specifl- 
«ation of defects. By référence to the contract it will be seen that 
the manufacture of ice requires an extensive and elaborate machine, 
composed of numerous parts. The défendant had been operating 
the machine for some time before it filed its answer. It had knowl- 
edge, therefore, of ail its defects, large and small; and when it un- 
dertook to particularly specify them the presumption is that it 
specifled them ail, and the plaintiff had a right to rely upon this 
presumption. Section 56 of the Code of Colorado provides that "the 
answer of the défendant shall contain: First, a gênerai or spécifie 
déniai of each material allégation in the complaint intended to be 
controverted by the défendant. * * *" It will be obserred 
that the Code dœs not say that the déniai may be both gênerai and 
spécifie. The Code contemplâtes that it will be the one or the other; 
and, when it is both, the gênerai déniai raises no issue outside of 
the spécifie déniais. Reed v. Hayt, 51 N. Y. Super. Ct. 121. This 
rule is specially applicable to this case. The ice machine was com- 
posed of hundreds of parts. After using the machine for some time, 
and having had ample opportunity to test its merits and become ad- 
vised of its defects, if it had any, the défendant, in its answer, 
undertook to point ont, and did point ont, specifically, the parts of 
the machine which it alleged to be defective, and wherein they were 
defective. This was proper pleading in a case of this character. 
The plaintiff was thus advised, as was its right, of the précise issues 
it had to meet. It was not required to come prepared to meet any 
others. In this state of the pleadings it would be a great hardship 
on the plaintiff to require it to meet charges of defects in other parts 
of the machine, made for the flrst time at the trial. The surprise 
and hardship would be greater than it is in ordinary cases, because 
the évidence to meet the new charges would, in a great measure, 
hâve to be of a scientific and expert character; for a witness who 
might be thoroughly qualified to testify regarding the sufiiciency of 
the freezing tank might know very little about the ammonia com- 
presser or the engine. In Minor v. Bank, 1 Pet. 46, 67, the su- 
prême court, speakîng by Mr. Justice Story, said : 

"There is no question that the repUcat}on Is not drawn with technicaî aceuracy 
and oorrectaessî and, if the plea be agood plea of gênerai performance, it is clear, 
both upon principle and authorityy that a spécial breach ought to hâve been as- 
signed in the replication; and the objection, If insisted upon by way of demurrer, 
for that cause, woul^ bave been insuperable. The reason is that the law requires 
every issue to be founded upon some Certain points; that the parties may corne 
prepared with their évidence, and not be taiien by siurrlse, and the jury may not 
be misled by the Introduction of various matters." 

A glance at the contract between the parties discloses how ex- 
tremely indefinite would be an issue based on a négative pregnant 
averment that it had not been "fully" complied with. 

The learnèd counsel for the plaintiff in error, in their brief, after 
calling our attention to section 66 of the Colorado Code, say: 

"Performance was pleaded In this case substantlally pursuant to the above pro- 
vision of the Code. That performance was controverted. Plaintiff must, there- 
fore, hâve established the fact showihg such performance." 
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In Kahnweiler v. Insurance Co., 32 U. S. App. 230, 14 0. C. A. 485, 
and 67 Fed. 483, we had occasion to consider a provision of the Kan- 
sas Code identical with section 66 of the Colorado Code, and we 
there said: 

"In pleadlng the performance of a condition précèdent under the code System, 
it is not necessary, as it was at common law, to State the facts showing such per- 
formance, but it Is suffloient to state generally 'that the party duly performed ail 
the conditions on hls part; and, if such allégations be controverted, the party 
pleading must establish on the trial the facts showing such performance.' Gen. 
St. Kan. 1889, par. 4205. The policy in suit contains the usual conditions in such 
polieles with référence to notice and proofs of loss, etc., and déclares that, 'until 
such proofs, plans, and speciiicatlons, déclarations, and eertificates are produced 
by the claimant, and such examinations and arbitrations permitted and had, the 
loss shall not be payable.' The plalntifif's complaint made the policy In suit a part 
thereof, and contained the arerment that the plalntifC had 'performed ail the con- 
ditions of the said policy on their part.' The only answer to this allégation of ths 
complaint was a gênerai déniai. Assiuning for the présent that the obtainlng of 
an award was a condition précèdent to the right of the plaintiffs to maintain their 
action, did this gênerai déniai put in issue the allégation that the plaintiffs had 
complied with that condition of the policy? In other words, was the gênerai al- 
légation of due performance properly 'controverted,' witibin the meaning of the 
Kansas Code? We think It is dear that it was not. If the défendant intended to 
rely uimn the nonperformance by the plaintilïs of one or more of the numerous 
conditions of the policy, it should hâve pointed them ont speeiflcally, and allégea 
their breach. In no other way could it be known to the parties or the court what 
issues were to be tried. Under the Code, when a défendant relies upon a breach 
of a condition précèdent in a contract as an excuse for not performing the contract 
on bis part, he must set ont speeiflcally the condition and the breach, so that the 
plaintifC and the court will be advised of the issue to be tcied. Bliss, Code PI. 
i3d Ed.) § 356a; Nash, PI. pp. 300, 302, 782. In the case of Preston v. Roberts, 
12 Bush, 570, 583, the cotnt of appeals of Kentucky said: 'The plaintiif being 
expressly authorized to plead in that manner [gênerai performance of conditions 
précèdent], the défendant must, if he relies upon the fact that any of the conditions 
précèdent has not been performed. specify the particulars in whieh the plaintiff 
bas failed (Newm. PI. & Prac. 510, 511; Railroad Co. v. Leavell, 16 B. Mon. aG2), 
thus confining the issue to be tried to such partlcular condition or conditions pré- 
cèdent as the défendant may indicate as unperformed.' See, to the same effect, 
Gridler v. Bank, 12 Bush, 333. The cases of Hamilton v. Insurance Co., 136 
U. S. 242, 10 Sup. et. 945, and Hamilton v. Insurance Co., 137 IJ. S. 370, 11 
Sup. et. 133, arose In a code state, and in thèse cases the défendant set up the 
condition précèdent relied upon as a défense, and specitlcally alleged its breach, 
and this isbelieved to be the uniform practice in ail code states. It is also the 
practice in England, under a statute which, like our codes, permits a gênerai aver- 
ment of the performance of conditions précèdent by the plaintiff. Under that stat- 
ute, where such a gênerai averment is made in the déclaration, any condition pré- 
cèdent, the performance or occurrence of which is to be contested, must be dis- 
tinetly specifled, and its performance negatived in the defendant's answer. For 
English cases illustrating the rule, see Glenn v. Leith, 22 Eng. Law & Eq. 489; 
Graves v. Legg, 25 Eng. Law & Eq. 552. In the case last cited. Lord Chief 
Baron Pollock observes: 'The déclaration having averred, according to the fifty- 
seventh section of the common-law procédure act, the performance of conditions 
précèdent generally, the défendants proceeded in their pleas to specify this condition 
of declaring the names of the vessels as one of the breaches of which they inslst.' " 

If the contention of counsel for the plaintiff in error that section 
66 of the Colorado Code is applicable to the case at bar is sound, 
then the rule in the case last cited applies ; and, if the défendant 
intended to rely upon the fact that a few of the numerous parts of 
the ice machine were defective, it should hâve pointed them ont spe- 
eiflcally, as was done. The nature of the contract in suit and of the 
v.77F.no.l— 10 
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défense briûga thé case within the reason of the rule laid down in 
Kahnweiler v. Insurance Co., supra. 

Waiving any considération of the f urther question whether the 
exceptions to the ruling of the court sustaining the objection to the 
questions propounded to the witnesses hj the défendant are not fa- 
tally defective for not showing what the excluded testimony was 
intended to be, and that it was material (Ladd v. Mining Oo., 32 
U. S. App. 93, 14 C. 0. A. 246, and note, and 66 Fed. 880; rule 11 
of this court, — 11 C. O. A. cii., 47 Fed. vi.), it is apparent that the 
reason given by the court for excluding the questions was sound. 

A witness was asked by the défendant what, from his "expérience 
as an engineer, and his knowledge of the working of the plant fur- 
nished by the.plaintiff, with the defects which the witness had stated 
he was aware of, what would the plant, in his opinion, be worth." 
The court sustained an objection to this question, and this ruling is 
assigned for error. The plaintiff is not seeking to recover on a 
quantum meruit. The action was founded on a contract which flxed 
the price to be paid for the ice plant, and the suit was to recover 
that price, less the payments which had been made. The défense 
was that certain specified parts of the ice plant were defective. On 
this State of the pleadings the witness' opinion as to the value of the 
ice plant as a whole, after allowing for the defects withiu his knowl- 
edge, was irrelevant and incompétent. Wentworth v. Dows, 117 
Mass. 14. 

It was not a material error to permit a witness for the plaintiff to 
State that less ice would be formed with a 16 gauge can than with 
one of 18 gauge. 

Exceptions were taken to portions of the court's charge. Tlie 
court told the jury: 

"As I stated to you, the second cause of action relates to the temperatots, which 
were furnished at the price of twelve hundred dollars, as to which no complaint 
whatever has been made; that is, there is no défense made as to them. The filter 
which was distinguished from the fllters mentioned In the contract was an inde- 
pendent instrument of the price of $250, of which it is sald that the défendant had 
paid ail but $57. The total cost of thèse Instruments, the temperators and filtei', 
was $1,450, and the défendant paid a check for $1,400, the discount upon which 
was $7, in respect to exchange, leaving $1,393 paid on account of thèse instru- 
ments, so that there was $57 left due upon the fllter." 

The contention in this court is that this paragraph of the charge 
misstated certain facts. It is said it is not true that as to the tem- 
perators "no complaint whatever has been made; that is, there is 
no défense whatever made as to them." The charge stated the ex- 
act truth. No complaint was made that they were defective. The 
plaintiff claimed, as stated in the charge, that there was |57 due 
on the purchase of the temperators and the filter, and the défendant 
claimed they had been paid for in full, and complaint is made in 
this exception that the court said "that there was $57 left due upon 
the fllter." Payments were made from time to time by the défend- 
ant on its varions purchases, and there was some contention as to 
the proper application of thèse payments. Applying them as the 
plaintiff did, it left $57 due on the second cause of action. If the 
payments were applied to extinguish the $57, then the crédits on the 
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other accounts would be reduced by that sum. The jury found spe- 
cially that there was |57 due the plaintiff on the second cause of 
action, which included the fllter. But, if the court had erred in its 
statement of fact that there was $57 due on the fllter, the judgment 
should not be reversed or modifled on account of the error. The 
paragraph of the charge excepted to contains no proposition of law, 
but some 10 statements of fact, of which the statement that there 
was $57 due upon the fllter is the last. The exception was to the 
whole paragraph. If the exception is good, it is manifest it would 
be equally open to the plaintiff in error to contend hère that it was 
not true that the second cause of action related to the tempertitors, 
or that they were furnished at the price of f 1,200, or that no com- 
plaint had been made as to them, or that the filter was not distin- 
guished from the filters mentioned in the contract, or that the price 
of it was $250, or that it was said "that the défendant had paid 
ail but $57," or that the total cost of thèse instruments was $1,450, 
or that the défendant had paid thereon a check for $1,400, or that 
the discount upon the check for exchange was $7, or that that left 
$1,393 paid on account of thèse instruments. It is obvions that a 
gênerai exception to this long statement of facts furnished to the 
lower court no clew whatever as to the particular fact that was 
regarded as erroneous or objectionable, and afforded it no oppor- 
tunity to correct any inadvertent error in the statement of facts 
into which it might hâve fallen, and which would doubtiess hâve 
been corrected on the instant on being pointed out. The rule on 
this subject is well settled. In Raiiway Co. v. Jurey, 111 U. S. 584, 
596, 4 Sup. et. 566, 571, the suprême court said: 

"The last assignment of error which we shall notice Is based on the charge of the 
court to the efCect that 'the measure of damages would be the value of the colton 
in New Orléans, where it was to hâve been dellvered, together with interest on 
said sum at elght per cent, per annum from the time whea the cotton ought to hâve 
been delivered.' The error alleged is that the rate of interest should hâve been 
placed at flve per cent., which is the légal rate In Loulsiana, where the contract was 
to be performed, and not at eight per cent, which was the légal rate in Alabaœa, 
where the contract was made. Conceding that the charge in respect to the rate 
of interest was erroneous, the judgment should not be reversed on account of the 
error. The charge contained at least two propositions: First, that the measuro 
• of damages was the value of the cotton In New Orléans, with interest from the 
time when the cotton should hâve been delivered; second, that the rate of interest 
should be eight per cent. It is not disputed that the flrst proposition was correct. 
But the exception to the charge was gênerai. It was, therefore, ineffectuai. It 
should hâve pointed out to the court the précise part of the charge that was ob- 
jected to. 'The rule is that the matter of exception shall be so brought to the at- 
tention of the court before the retirement of the jury to make up their verdict, as 
to enable the jndge to correct any error, If there be any, in his instructions to them.' 
Jacobson v. State, 55 Ala. 151. 'When an exception is reserved to a charge which 
contains two or more distinct or separabie propositions, it is the duty of counsel to 
direct the attention of the court to the précise point of objection.' Raiiroad Co. v. 
Jones, 56 Ala. 507." 

The doctrine of this case has been repeatedly alfirmed by that 
court and by numerous cases in this court. Price v. Pankhurst, 10 
U. S. App. 497, 3 G. G. A. 551, and 53 Fed. 312; McGlellan v. Pyeatt, 
4 U. S. App. 319, 1 0. G. A. 613, and 50 Fed. 686. Where the ex- 
ception is not to a statement of the rule of law, but only to an error 
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in the statement of facts, such as an error in dates or amounts, or in 
the statement of what the pleadings contain, or to the absence of 
some qualifying word or phrase in the définition of a rule of law, 
the exception should point ont distinctly the very error or mistake 
complained of. Such errors frequently occur, but always from in- 
advertence, and often from clérical misprision; and, when called to 
the attention of the court, as they should be, are always corrected. 
An exception to the whole charge or any considérable portion of it 
affords not the slightest due to such errors as we hâve mentioned, 
and aflfords no opportunity for their correction by the trial judge. 
An observance of the proper rule serves to correct errors of fact as 
well as hasty, inaccurate, or misleading expressions in the charge, 
and removes any ground for exception, and prevents f urther litiga- 
tion on immaterial matters. TJnder this well-settled rule, the ex- 
ception we are considering was too broad, and goes for nothing. 
The exceptions to other parts of the charge are subject to the same 
objection. 

To a portion of the charge comprising two-thirds of a printed page, 
and containing several propositions of law, the correctness of some 
of which îs not challenged, there was a gênerai exception. Waiv- 
ing the objection of the suflSciency of the exception, the errors as- 
signed upon this part of the charge hâve no merit. It said it was 
error for the court to tell the jury that: 

"I am inclined, in looklng over the whole cage, to the opinion that the défendant 
oannot be entitled to anything more than to recoup— as we express it— out of the 
sum his damages in respect to the defeets of thè machine and the losses he has sus- 
tained. Tlaat the défendant may recoup from the plaintif!: out of the sum claimed 
by him on the machine $5,059.31, the damage which he may bave sustained in 
respect to thèse defeets. • * *" 

On a différent state of facts it might hâve been error not to sub- 
mit to the jury the counterclaim, The clause of the instructions 
quoted was based on the court's view of the évidence, and that it 
was a Sound viéw is demonstrated by the verdict of the jury, which 
allowed the défendant nothing by way of recoupment, but found in 
favor of the plaintiff for the whole amount of its claim. As the coun- 
terclaim was in fact a mère répétition of the alleged damages and. 
losses set up by way of recoupment, it is obvions that the défendant 
was not prejudiced by the failure of the court to submit the counter- 
claim to the jury, or by the statement in the paragraph we hâve 
quoted that the amount claimed by the plaintiff on the machine was 
15,059.31, when it was only |3,856.43. 

Exception is taken to the following paragraph of the charge: 
"The testimony of the man who made the Belleville cans, that they were really 
cans made from No. 16 iron, Is very strong, indeed, to show that the original cans 
were made wlthin the terms of the contract; and perhaps I ougbt to state to you 
with référence to those cans that they were furnished by the plaintiff to the de- 
fendant, that the circumstance of their tlpping in the brine tank is not of any con- 
trolling weight tf you believe that thoy were made of No. 18 iron. The contract 
spécifies that they were to be made of No. 18 iron, and that I would understand to 
be American gaugè; and not only so, but of the gauge specified in the act of 
congress which had been passed a month preceding the making of this contract." 

It was compétent for the court to express to the jury its opinion 
that the testimony was "very strong, indeed, to show that the origi- 
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nal cans were made within the terms of the contract." The only 
defect claimed to exist in the cans was that they were not made "of 
No. 18 iron." It was not errer, therefore, for the court to tell the 
jury that the circumstance of the cans tipping in the brine was of no 
controlling weight if they were made of No. 18 iron, for the reason 
that as to them the only issue was whether they were made of No. 
18 iron. The complaint is made that in referring to the gauge by 
which the number of the iron out of which the cans were made 
was to be determined, the court remarked that it understood it "to 
be American gauge, and not only so, but of the gauge specifled in 
the act of congress." It said that the court should hâve said "United 
States" instead of "American," where the latter word occurs in the 
quoted paragraph. Conceding this to be so, the error should hâve 
been called to the attention of the lower court at the time. Assum- 
ing that there is an American gauge and a United States gauge, it 
is plain that the gauge applicable to thèse cans was the gauge es- 
tablished by act of congress, whether it be called "American" or 
"United States"; and in substance and effect the court so told the 
jury, who could not hâve understood the charge in any other sensé. 

The overruling of a motion for a new trial is not the subject of an 
assignment of error in this court. This rule has been too often re- 
peated to require a citation of the cases. And the question of the 
allowance or refusai of amendments to the pleadings is one resting 
in the discrétion of the trial court, and is not reviewable in this 
court, Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, and cases 
there cited. 

Finally, complaint is made that the verdict of the Jury is in excess 
of the amount claimed in the pleadings by $9.97, and is otherwise 
informai. Thèse objections were not brought to the attention of the 
lower court, and cannot, therefore, be noticed by this court. It is the 
province of an appellate court to review the rulings of the trial court 
on questions actually brought to the attention of that court, and 
decided by it. This rule is essential to préserve the character of this 
court as a court of review. Eailway Co. v. Henson, 19 U. S. App. 
169, 7 C. O. A. 349, and 58 Fed. 531; King v. Asylum, 21 U, S. App. 
481, 525, 12 C. C. A. 145, and 64 Fed. 331, 359; Elliott, App. Proc. 
§§ 770, 771 ; Manufacturing Co. v. Joyce, 8 U. S. App. 309, 4 C. C. 
A. 368, and 54 Fed. 332. In the last case cited, the court say: 

"The rule Is well established that the appellate court wlll only permit those mat- 
ters to be assigned for error that were brought to the attention of the court below 
durlng the progress of the trial and then passed upon." 

We may add that we perceive no substantial error in the verdict. 
Construction Co. v. Fitzgerald, 137 U. S. 98, 112, 11 Sup. Ct. 36, 
41. The judgment of the circuit court is aflQrmed. 
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ST. LOUIS, I. M. & S. RY. CO. et al. v. GRBENTHAL. 

(Circuit Court of Appeals, Eighth Circuit. November 2, 1896.) 

No. 727. 

1. Cahkiers— KiLLiNG op Passenger bt Imsane Fellow Passengek— Evidence 
op Insanitt. 

In a suit against a railroad company to recover for the death of a passenger 
klfled by an insane fellow passenger, évidence that the slayer was vlolently 
insane, in a distant clty, two or three weeks before, is compétent and relevant 
to the Issue of his insanity at the time of the killing, and cannot be excluded 
beeause it does not go to prove the railroad company's knowledge thereof , as 
it Is not necessary to prove both mattera at the same time and by the same wit- 



2. Samk— Rbs Gbst^— Conversation op Conductor with Passenger. 

A conversation of a conductor with a passenger, who expressed fear of a 
fellow passenger, as to the latter's sanity, being In discharge of the conductor's 
duty to passengers, is admissible as part of the res gestse, in an action against 
the railroad company for the killing, shortly after such conversation, of another 
passenger by the person whose sanity was questloned. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This was an action brought by Sallie Meyer (now Sallie Green- 
thal), administratrix of the estate of Isadore Meyer, deceased, against 
the St. Louis, Iron Mountain & Southern Railway Company and 
Pullman's Palace-Car Company, for damages for the killing of in- 
testate by an insane fellow passenger on défendant'» train and car. 
The verdict and judgment below were for plaintiff, and the défend- 
ants hâve brought error. 

For a fuU statement of this cause and the légal principles Involved therein, 
référence Is made to the opinion of this court delivered when the case was flrst 
hère. Meyer's Adm'x v. Railway Co., 10 U. S. App. 677, 4 C. C. A. 221, and 54 
Fed. 116. The change in the name of the plalntifC is accounted for by her mar- 
riage. 

The complaint allèges, in substance, that on the 17th of February, 1891, Isadore 
Meyer, of Bald Knob, in the state of Arkansas, boarded defendant's train, and took 
his seat in the Pullman Palace-Car Company's car as a passenger, going south; 
that a few minutes thereafter, and after the train had started south, suddenly, and 
without waming, Meyer was shot and instantly killed by J. W. Graeter, a passen- 
ger on the train and in the Pullman car; that Graeter was a dangerous lunatic, 
and an utter stranger to Meyer, but that both défendant companies knew the dan- 
gerous condition, character, and disposition of Graeter when they received him as 
a passenger, and negligently allowed him to continue as a passenger on the train 
in the sleepiJig car, without guard or protection agatast violence towards the passen- 
gers on the train on the part of the maniae Graeter. The défendants' answer de- 
nied the allégations 6î tlie complaint. Upon the second trial the plaintiff recov- 
ered judgment, and the défendants sued out this wiit of error. 

Percy Roberts and George E. Dodge (B. S. Johnson was with them 
on the brief), for plaintiffs in error. 

G. B. Rose (W. M. Beckner, U. M. Rose, and W. E. Hemingway 
were with him on the brief), for défendant in error. 

Before CALDWELL, SAJSTBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The assignments of error relate exclusively to alleged errors grow- 
ing out of the admission of testimony, and are ail of the same gen- 
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eral character. The défendants denied that Graeter was insane, 
or that they knew or had any reason to believe that he was insane. 
To prove Graeter's insanity, the plaintiff introduced a number of wit- 
nesses, who testifled, in substance, that Graeter was violently insane 
in Ft. Worth, Tex., about two or three weeks before he killed 
Meyer; that, by direction of his brother, he was taken in charge and 
sent to his home in Vincennes, Ind., in the care of two keepers; that 
he was taken north over the road of the défendant railway company 
in a sleeping car of the défendant the Pullman's Palace-Car Com- 
pany, manacled ; that he was very violent when first put on the train, 
and at intervais afterwarda, and at times exhibited a homicidal ten- 
dency. The assignments of error relate chiefly to the admission of 
this testimony. The first ground of objection to its admission is 
that it was irrelevant and immaterial, for the reason that the ques- 
tion was whether Graeter was insane at the time of the killing, and 
that proving that he was insane three weeks before did not tend to 
prove him insane at that time. It is true that one of the issues to 
be tried was whether Graeter was insane at the time he killèd 
Meyer, but the évidence on this issue cannot be restricted to the 
very hour or day of the occurrence. Such évidence may relate to his 
, mental condition within any reasonable limit of time, either before 
or after the killing. On such an issue a wide latitude is allowed, 
and the words appearance, conduct, and personal history of 
the alleged lunatic, extending over a period of many years, may be 
shown, and even the mental condition of his ancestors may be in- 
quired into. The rule on this subject is stated by Judge ClifEord 
in U. S. V. Holmes, 1 Cliff. 98, Fed. Cas. No. 15,382, as follows: 

"The précise question to be tried in ail such cases is -whether the aceused was 
insane at the very time he committed the act, and to that point ail the évidence 
must tend. Great difflculties surround the Inquiry, and it is for that reason that 
the raies of law allow a wide range of testimony in the investigation. Proof of 
hereditary insanity is therefore admissible as afCording some ground of presranp- 
tion that the alleged diseased state of mind may hâve descended through those 
from whom the aceused derived his existence. Evidence of acts, conduct, and 
déclarations both l)efore and after the time of the committing of the act tending 
to show an insane state of mind are also admissible as having some bearing on the 
point In eontroversy." 

Ail the authorities are to the same efEect. Green v. State,' 59 
Ark. 249, 27 S. W. 5; Busw. Insan. p. 249; People v, Garbutt, 17 
Mich. 10. 

Another objection to the introduction of this évidence was that it 
did not show that the défendants had any knowledge that Graeter 
was insane at Ft. Worth. Under the state of the pleadings, the 
burden was on the plaintiff to prove Graeter's insanity, and that the 
défendants knew that he was insane or had good grounds to believe 
it. The plaintiff, however, was not required to prove both thèse 
facts at the same instant or by the same witnesses. Upon the issue 
as to Graeter's insanity, the évidence was relative and compétent. 

It is insisted in the brief of counsel for the plaintiffs in error that 
the défendants had no knowledge that Graeter was insane or dan- 
gerous when he was received as a passenger, or afterwards, until the 
tragedy occurred. But this is a question of fact which was conclu- 



152 



77 FEDERAL REPORTER. 



sively settled by the verdict of the jury. The sufflciency of the eyi- 
dence to warrant the verdict of the jury was not challenged in the 
court below by a request for a peremptory instruction, and cannot 
therefore be challenged in this court. 

Miss Mary Wallrath was a passenger on the train, and riding in 
the same sleeper with Graeter. Graeter's appearance, conduct, and 
conversation were such as to alarm her, and she called the attention 
of the conductor to him, and said to the conductor, "I am afraid of 
that man," and thereupon a conversation ensued between the witness 
and the conductor in relation to Graeter's condition, in the course of 
which the conductor said to the witness that, about two or three 
weeks before, he had brought Graeter down in tlie car f rom Ft. Worth 
handcuflfed, and that he was violently insane. This conversation oc- 
curred only a short time before Meyer was killed. The passengers 
in the car were under the care and protection of the conductor. If 
he knew or had reason to believe that Graeter was a dangerous lu- 
natic, it was his flrst and highest duty to take proper action at once 
for the security and protection of his passengers against the violence 
of the insane man. Failing to discharge this first and highest duty, 
it was clearly his duty to communicate to the passengers the facts 
within his knowledge which showed or tended to show that they 
were riding in the car with a violently insane man, who was under 
no guard or restraint, to the end that they might themselves take suit- 
able précautions for their safety. Having omitted to discharge his 
highest duty for the safety of his passengers, he should, at the very 
leaa,t, hâve advised them of their danger. It will be observed that 
the conversation was not had with one having no interest in its sub- 
ject-matter. It was had while the conductor was at his post of 
duty, with a passenger in his charge, and entitled to his protection, 
who had become alarmed for her personal safety, and who was right- 
fully seeking information from the conductor as to what he knew 
about Graeter, whose appearance and conduct had put her in fear. 
Under thèse circumstances, it would hâve been a gross violation of 
his duty if the conductor had not imparted to the passenger the in- 
formation he possessed concerning Graeter. If he was not going to 
take action himself for her protection, and he did not, it was his 
duty to disclose to the passenger, in answer to her appeal, ail the 
facts within his knowledge tending to show that Graeter was a mad- 
man, aiid dangerous to her safety. What he then said on that sub- 
ject was said in the discharge of a duty imposed upon him by his 
ofiice,,ànd is clearly a part of the res gestse. He was acting strictly 
in the lino of his duty, though not up to the f ull measure of his duty, 
for which he paid the penalty of his life, for he, too, was killed by 
Graeter. 

The judgment of the circuit court is afiirmed. 
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DONAHOWER v. UNITED STATES. 

(Circuit Court, D. Minnesota, Third Division. November 21, 1896.) 

1. Marshai/s Fées— Uknecessaht Pkockps. 

A United States marshal should be allowed the usual fées for serving sub- 
pœnas or otlier process, even when sucli process is unnecessary or contrary to 
act of congress, if issued without any connivance or procurement on his part. 

9. Bame— MiLEAGB— Act of Marc h 3. 1893. 

A marshal should be allowed mlleage for arrestlng and tabing a prisoner 
before the commissioner issuing the warrant, although there was a nearer offl- 
cer before whom the prisoner might bave been talten, unless svich wan'ant 
was aceompanied by a certifled copy of the coinplaint, as reqnired by act of 
March 3, 1893. 
8, 8am:b. 

X!be act of March 3, 1893, whlch deprlves a marshal of mileage for not tak- 
Ing a person whom he has arrested before the nearest magistrate, does not 
deprive him of fées and mileage for transporting such person to jail af ter con- 
viction. 

A, Same— Unnecessary Tpavei» 

A marshal will not be allowed fées for travel, and service of a subpœna on a 
witness, at a place where there was a deputy to whom the subpœna could 
hâve been mailed. 
I, Bame— Food for Prisonehs. 

A marshal should be allowed the expense of meals furnished to prisoners 
while in custody awaiting examinatlon, even though there Is a county jail 
where the prisoners might be fed. 
8. Bame— Mbalb to Jqroks- Civii- Cases. 

A marshal should be allowed the expense of meals for jurors, and balllffs 
In charge of the jurors, in civil actions to whlch the United States is a party, 
where it seems probable that the meals were furnished by order of the court 

7. Bame— Sending a Deputy by Ordbk of the Attousey General. 

The marshal Is entitled to the expense incurred in sending a deputy mar- 
shal to accompany troops, by order of the attomey gênerai of the United 
States. 

8. SaMB— DiSCHARGB DP POOR CONVICTS. 

ïlie marshal should be allowed fées for serving orders to produce prisoners 
for discharge as poor convicts; also for attendance of a deputy upon the com- 
missioner on applications for such discharge, but for one day only. 
0. Bame- Attendance on Application for Bail. 

A marslial is entitled to $2 for attendance upon a commissioner on applica- 
tion to give baiL 

10. Same— DBpnTiEs wiTHOUT Warrant. 

Marshals held entitled to actual expenses incurred for deputy matstials In 
pursnit of a prisoner wlthout warrant. 

11. Bame— Unopficial Act. 

Marshal should not be allowed to charge for unofficial acts which might be 
performed by a private messenger. 

Eugène G. Hay, for plaintiff. 
E. 0. Stringer, U. S. Dist. Atty. 

LOCHEEN, District Judge. The petitioner was United Statea 
marshal of the district, appointed in May, A. D. 1890, and holding 
that oiiice for the term of four years thereafter, and now seeks to 
recover numerous items of fées and expenses alleged to be due for 
ofiScial services rendered the United States, and expenditures offl- 
cially incurred by him for the United States, during his incumbency 
of the said oflBce, ail of which items hâve been disallowed or sua- 
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pended by the accounting officers of the treasury department. Pur- 
suant to stipulation of counsel, the cause was referred to H. Har- 
court Hom, Esq., to hear the testimony and report the facts to the 
court. The référée performed that duty, and his report was flled 
December 20, 1895. The case has been submitted to the court upon 
briefs by counsel. The référée has, in his report, classifled the items 
of petitioner's claim into separate groups, designated by letters or 
numerals; and as this classification is convenient, and has been 
adopted by counsel in their briefs, I will, in gênerai, refer to such 
groupings, instead of the spécifie items. 

1. Counsel agrée that the petitionèr should be allowed certain 
items not includeid in the headings hereinafter particularly mention- 
ed, aggregating the sum of four hundred and flfty dollars and twen- 
ty-ûTe cents. $4.50.25 

Heading E. 

2. The items under this heading aggregate forty-four dollars; 
comprising the regular charge of flfty cents each for serving eighty- 
eight subpœnas upon witnesses to testify in the district court on be- 
half of the United States. Thèse subpœnas were ail regularly issued 
by the clerk of the district court, upon the prsecipe of the then dis- 
trict attomey, and placed in the hands of the marshal for service, 
without àny connivance or procurement on the part of the marshal. 
It is évident that very many of thèse subpœnas v?ere unnecessary, 
and issued in disregard of the acts of congress which were euacted 
to prevent such abuses. One example shows the reckless estent 
to which this abuse was carried: Nine of thèse subpœnas were for 
service upon J. W. Vars, a deputy collector of internai revenue, ail 
requiring his attendance at the same term of court, heid in the same 
fédéral building in which his office was located. While, upon the 
showing made, it seems clear that the district attorney was at fault 
in directing ail thèse subpœnas to issue, contrary to the provisions 
of the acts of congress, so that, if the claim were made by him for 
fées for flling the prœcipes, it should be disallowed, I am not able 
to see that the marshal was at fault in serving thèse subpœnas. He 
was merely an executive officer, bound to serve ail writs and process 
placed in his hands for service, and appearing to be issued ont of 
the proper court, and regular in f orm and purport. It did not rest 
upon him to détermine whether there was or was not occasion for is- 
suing any subpœna or other process. He would hâve no riglit to 
assume to judge of such a matter. His plain and simple duty was 
to serve the process, and he is entitled to the fées — forty-four dollars 
— claimed under this heading. $44.00 

Heading P. 

3. The items under this heading aggregate one hundred and 
eighty-eight dollars and seventy cents. And each item is for serv- 
ice and mileage, as marshal, in arresting and transporting a prisoner 
from the place of his arrest to the office of the United States commis- 
sioner who issued the warrant, and before whom the warrant was, 
by its terms, made returnable, although in each case there was a 
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United States commissioner liaving his ofSce nearer the place of 
arrest than the office of the commissioner who issued the warrant. 
In respect to the flrst item under this heading, No. 165, the service 
was performed before the passage of the act of March 3, 1893, 
which was as follows: 

"ProTided, that it shall be tlie duty of the marshal, his deputy or other offl- 
cer, who may arrest a person charged with any crime or oft'ense, to taUe the 
défendant to the nearest circuit court commissioner, or the nearest judicial 
offlcer having jurisdiction under the exlsting laws for a hearlng, commitment 
or taking bail for trial, and the offlcer or magistrate Issuing the warrant, shall 
attach thereto a certifled copy of the complaint, and upon the arrest of the 
accused, the retum of the warrant wlth a copy of the complaint attached, 
shall confer jurisdiction upon such offlcer as fully as if the complaint had orig- 
inally been made before him; and no mlleage shall be allowed any offlcer 
violating the provisions hereof." 

Ail the items under this heading, except the flrst, were for such 
service and mileage after the passage of this act. As to that flrst 
item, No. 165, the act has no application, and it should be allowed. 
In respect to the other items, it appears from the facts stated by 
the référée that the arrests were made upon warrants issiled in 
each case by a United States commissioner, and in terms returnable 
before himself. It is not stated that the commissioner issuing the 
warrant in any of thèse cases attached to such warrant a certifled 
copy of the complaint, which would be necessary to confer jurisdic- 
tion upon any nearer commissioner or magistrate before whom the 
marshal might take the person arrested. Without such certifled 
copy of the complaint attached to the warrant, it would be futile 
for the marshal to take the arrested person before a nearer commis- 
sioner or magistrate, as he would be without jurisdiction to hear the 
matter. The objects of the act above quoted appear to be to pre- 
vent the incurring of needless expense, as well as the hardship upon 
persons arrested, by transporting them unnecessary distances. The 
marshal would hâve to obey the warrant in its legàl effect, and, if 
no certifled copy of complaint was attached, to give jurisdiction to 
any other commissioner or magistrate, he would — the warrant so di- 
recting — be obliged to take the arrested person before the commis- 
sioner who issued the warrant. Any presumption that the commis- 
sioner who issued the warrant did his duty as a public oflQcer is off- 
set by the like presumption in favor of the marshal. And, in view 
of the particularity of the statement of facts by the référée, it is 
fairly inferable that no certifled copies of complaints were attached 
to thèse warrants. They were served in the only way in which they 
could be served, and the marshal should be allowed his fées and mile- 
age, amounting under this heading to one hundred and eighty-eight 
dollars and seventy cents. 1188.70 

Heading G. 

4. This heading covers a single item for services and mileage in 
transporting a prisoner from the office of the United States commis- 
sioner to the jail where the warrant of commitment, made after pre- 
liminary examination, directed the petitioner to deliver the prison- 
er. The only objection made to the item rests on the admitted fact 
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that there was a justice of the peace at a locality nearer the place 
of arrest than the ofiQce of the commissioner. The objection is ir- 
relevant. The act of congress which is quoted abore does not de- 
prive the commissioner who issued the warrant of jurisdiction to 
hold the examination, if, notwithstanding there was a nearer magia- 
trate, the arrested person was in fact brought before such commis- 
sioner. It only deprives the marshal, in such case, of liis mileage 
connected with the arrest. If, upon such examination, the commis- 
sioner commits the prisoner, the marshal must exécute the commit- 
ment, and for that is entitled to his fées, including mileage. The 
marshal should be allowed the item flfty-five dollars and twentv 
cents. 155.20 

Heading I. 

5. What is said in respect to the items under heading F applies 
equally to the several items grouped under this heading. They 
amount to the sum of two hundred and eig'hty-six dollars and forty 
cents, and are allowed. 1286.40 

Heading J. 

6. The items claimed by the petitioner in this case are his fées 
for service upon his deputy marshals of subpœnas for such deputy 
marshals as witnesses, which subpœnas were regularly issued by the 
clerk of the court upon the praecipe of the United States attorney, 
and placed in the hands of the marshal for service. From the 
amount of the charge in each case, it is perhaps fairly inf érable that 
the deputlës so subpflenaed were présent in court, ai^d that the sub- 
pœnas were unnecessary. If it were a question of allowing fées to 
the district attorney for âling the praecipes, such fées should be dis- 
allowed. ïîut I am not prepared to say that the marshal, a merely 
executive oflScer, has any discrétion in respect to a writ or process, 
regular on its face, put in his hands for service. It does not lie 
with him to say that such service is unnecessary. He must obey 
the process of the court, and, should he neglect to do so, he could not 
défend by alleging that he deemed the service needless. Being 
obliged to serve the subpœnas, however needlessly procured by the 
district attorney, his fées therefor, amounting to six dollars and flfty 
cents, should be allowed. ^ $6.50 

Heading K. 

7. What is said in respect to the items under heading J applies 
equally to the items under this heading. The district attorney ap- 
pears to hâve been at f ault in causing plurality of bench warrants to 
issue and be placed in the hands of the marshal fur service on the 
same person at ths same time in many instances. Though unnec- 
essary, the marshal had no right to so détermine, nor any right to 
refuse to serve them ail, and was entitled to his fées for such serv- 
ice, — thirty-four dollars. It is not the case provided for by section 
1030 of the Eevised Statutes, where a prisoner is brought into court 
by order of the court; and, although that section may show that 
bench warrants were needless in thèse cases, that was a matter for 
t^f; district attorney, and not for the marshal, to détermine. $34.00 



DONAHOWER V. UNITED STATES. 157 

Heading L. 

8. This item is admitted to be proper, under the décision of the 
suprême court in U. S. v. Erwin, 147 U. S. 685, 13 Sup. Gt. 443, and 
its amount — ^two dollars — is allowed. $2.00 

Heading M. 

9. Under the décision in Hitcli v. U. S., 66 Fed. 937, the item under 
this heading must be disallowed. 

Heading N. 

10. The two items under this heading are for serving snbpcenas 
issued by a United States commissioner for witnesses in cases pend- 
ing before him, where the same witnesses had been subpœnaed for 
the same day in a différent case pending before him. The issuing 
of such subpœnas, and placing them in the hands of the marshal for 
service, was an apparently needless act requested by the district at- 
torney. But the marshal had no discrétion, and it was his duty to 
serve them, and his fées — three dollars — should be allowed. |3.00 

Heading O. 

11. It is conceded that this item should be disallowed, in con- 
formity with the décision in Campbell v. U. S., 13 C. G. A. 128, 65 
Fed. 777. 

Heading P. 

12. This heading contains five items for mileage and service of 
subpœnas. In each instance the marshal had for service another 
subpœna for the same witness, requiring his attendance at the same 
term of court, and in each instance the marshal has been paid for 
the service of one subpœna only. It is probable that, under section 
877 of the Revised Statutes, it was unnecessary and improper that 
more than one subpœna should hâve issued, or been placed in the 
hands of the marshal for service upon either of thèse witnesses. 
But this was not for the marshal to détermine, and he was bound 
to serve as many as were delivered to him for service; and under 
section 829, Rev. St., as construed in Campbell v. U. S., 13 C. C. A. 
128, 65 Fed. 777, he was entitled to his fées, in each case, upon 
each of the two subpœnas served on the same person. It is only 
when the number exceeds two that the restriction applies. He 
should therefore be allowed nineteen dollars and thirty-four cents, 
claimed under this heading. $19.34 

Heading Q. 

13. The single item under this heading was for travel and serv- 
ice of a subpœna on a witness at Duluth, at which place the mar- 
snai then had a deputy to whom the subpœna might hâve been sent 
by mail. The expense seems to hâve been unnecessary, and the 
item is disallowed. 

Heading R. 

14. From the findings of the référée, I am not able to see that 
the services for which the two items under this heading is charged 
were necessary, and the items are disallowed. 
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Heading S. 

15. The items under this head are for subsistence furnished pris- 
oners while in the custody of the marshal. The only objection is 
that such subsistence was furnished elsewhere than in the county 
jails, although there were county jails in the places where the 
subsistence was furnished; the prisoners not being committed to 
such jails, but in custody, awaiting examination. Under such cir- 
cumstances, it would be unusual and annoying to seek jails for per- 
haps single meals. The items, amounting to nine dollars, should 
be allowed. f9.00 

Heading T. 

16. This is a single item, appearing somewhat queationable, from 
the rather Tague flnding of the référée, and is disallowed. 

Heading U. 

17. Thèse items are for service of subpœnas issued by the clerk, 
upon the prsecipe of the district attorney, and placed in the hands 
of the marshal for service upon prisoners then in jail, awaiting 
trial or serving sentences. Comment on such action on the part 
of the district attorney is neediess. Although a small matter, it 
strikingly illustrâtes the abuses under the fee system. The mar- 
shal's duty, however, was to serve the process placed in his hands 
for service, and his fées, amounting to three dollars, are allowed. 

13.00 
Heading V. 

18. Thèse two items are for meals furnished prisaners by the 
marshal. The only objection urged is that the prisoners were com- 
mitted to jail afterwards, the same day, and that the jailer charged 
the government for the keep of the prisoners for the entire day. If 
the jailer charged for and rectived more than he was entitled to, it 
is no answer to the claim of the marshal for his proper expenditure 
of one dollar, which is allowed. $1.00 

Heading X. 

19. This item is for service of a warrant of arrest issued by a 
United States commissioner, and delivered to the marshal for serv- 
ice on a prisoner then confined in jail. For reasons already stated, 
the marshal's fee of two dollars should be allowed. |2.00 

General Heading D. 
Item 1. 

20. This is for moneys paid out by the marshal for meals to jurors 
in civil actions to which the United States was not a party. The 
flnding of the référée does not express that thèse meals were fur- 
nished by order of the court. The argument of counsel, however, 
implies the understanding that such was the case; and, as the con- 
trary is very improbable, thèse items, amounting to seventy-one dol- 
lars and flfty cents, are allowed, in accordance with the décision 
in Campbell v. U. S., above cited, $71.50 
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Item 2, 

21. This is for money actually expended in sending a deputy mar- 
shal, pursuant to instructions of the attorney gênerai of the United 
States, to accompany troops ordered to Leech Lake réservation to 
suppress an Indian uprising. It was the duty of the marshal to 
obey the directions of the attorney gênerai, and this item, amount- 
ing to fifty-six dollars, should be allowed. $36.00 

Item 3. 

22. The items under this heading are for serving orders pro- 
ducing prisoners, for discharge as poor convicts, before United 
States commissioners, under section 1042, Rev. St. Such fées were 
allowed in Hitch v. U. S., 66 Fed. 937, and upon that authority 
the claim under this heading, amounting to twenty-two dollars and 
forty-two cents, is allowed. Ç22.42 

Item 4. 

23. The charges under this head are for attendance, upon United 
States commissioners, of deputy marshals, on application of pris- 
oners for discharge as poor convicts. In respect to some of thèse 
instances, the statement in the brief of the district attorney that 
such charges are for attendance of more than one deputy is not 
based on any finding of the référée, which is ail that is before me. 
There seems to be no necessity that more than one deputy should 
attend in such case, nor any probability that such hearing could 
extend beyond a single day. I think that no charge exceeding two 
dollars should be allowed for such service, and that, upon the items 
under this head, the petitioner should be allowed the sum of four- 
teen dollars. $14.00 

Item 5. 

24. This is for attendance on two occasions upon United States 
commissioner on application to give bail. The claim of four dol- 
lars is allowed. |4.00 

Item 6. 

25. The small discrepancies in distance which are mentioned in 
the brief of the district attorney as the bases of two small charges 
under this heading do not appear in the referee's statement of facts. 
Such of the other charges as are criticised because the persons ar- 
rested were not taken before the nearest judicial officer fall under 
what has been said in respect to other cases of that Mnd, or, rather, 
would, if such facts had appeared in the referee's flndings. On the 
showing, I think the amount claimed under this head — one hundred 
and sixty-three dollars and thirty cents — should be allowed. 

$163.30 
Item 7. 

26. The charges under this head are stated to be for actual ex- 
penses incurred for deputy marshals in pursuit of prisoner without 
warrant, and the stipulation of counsel covers those items of char- 
ges. The amount of forty-one dollars and flfty cents is therefore 
allowed. $41.50 
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Item 8. 

27. The stipulation of counsel last above referred to covers thèse 
cases, and, no reason to the contrary appearing, thèse charges, 
amounting to thirty-six dollars and flfty cents, are allowed. $36.50 

Item 9. 

28. The remarks last aboTe apply also to the charges for sub- 
sistence furnished prisoners, and the charges therefor under this 
heading, amounting to eight dollars, are allowed. $8.00 

Item 10. 

29. The stipulation that the services for which thèse two charges 
were made were rendered, négatives the idea that they were in 
custody at the place where the court was in session; and the case 
does not, therefore, fall under section 1030, Eev. St., which, by 
reasonable construction, only applies to cases of that kind. No rea- 
son being stated aiïecting the propriety of the charges in respect 
to amount, they are allowed at thirty-eight dollars. $38.00 

Item 11. 

30. The stipulation referred to above admits that the marshal 
served the bench warrant for which the charge is made. The state- 
ment in the brief of the district attorney that each warrant was 
served upon a person then in custody of the deputy marshal is not 
based on any flnding of the référée. If such were the fact, it would 
not hâve excused the marshal from serving the warrant, when 
placed in his hands for service. The charge of two dollars is al- 
lowed. $2.00 

Item 12. 

31. The same stipulation above referred to admits that the travel 
charged for under this heading was performed. The criticisms in 
the brief of the district attorney in respect to particular charges are 
not based upon any facts appearing in the report of the référée, 
which is the only showing before me. The charges under this head- 
ing, amounting to one hundred and sixty-three dollars and seventy- 
six cents, are allowed. $163.76 

Item 13. 

32. This item is disallowed. The service charged for does not ap- 
pear to hâve been an officiai act, but one that might hâve been per- 
formed by a private messenger. 

Item 14. 

33. Bailiffs in charge of jurieg must remain, and hâve the charge 
and custody of them, while they are at meals ordered by the court 
as well as at any other time. Where the court orders a meal for a 
jury, the order shouJd be construed to include a meal for the bailifE 
having it in charge as well; and it was needless, and in form, per- 
haps, improper, to make separate charges for meals of the bailiffi 
under such circumstances. The amount charged under this head- 
ing — sixteen dollars — is allowed. $16.00 
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Item 15. 

34. The charges under this heading are disallowed. The certifled 
copies of indictments and lists of jurors and witnesses should hâve 
been handed by the clerk to the counsel for the accused. Such pa- 
pers are net of a kind requiring the service thereof to be made by a 
marshal. If he served them, his act would be that of a private mes- 
eenger, and his return would not be évidence of service. 

Such judgment may be entered as is proper, in accordance with 
tMs décision. 



In re ROWB. 

(Cîlrcult Court of Appeals, Bighth Cù-cult October 26, 1896.) 

No. 846. 

1. Extradition — Tkial for Différent Offense— Embbzzlembn t. 

One R. waa extradited from Mexico, upon an information cliarging that he 
had counseled and advised another to commit the crime of embezzlement of 
public moneys, and upon aflldavits tendlng to prove the faets alleged, whlch 
were found by the Mexican authorltles to show the commission of the crime, 
and that there were suspicions that R. was an aecomplice in its commission 
sufflcient to Justify his arrest and trial. After his return to the state of lowa, 
from which he had fled, R. was indicted for embezzlement, as a principal; 
the statute of the state (McClain's Ann. Code, § 5C99) having abrogated the 
distinction between principals and accessories, and making ail concemed In 
the commission of a crime alike principals. Being held for trial under this 
indictment, R. applied for his discliarge on habeas corpus. Held, that he waa 
not held for trial for an offense différent from that for which he was extradited. 

9. Samb— Defective Indiotment— New Indictment. 

The existence of a technical defect In an 'nformation or Indictment does not 
malie It no information or indictment at aU; nor does the finding of a new 
indictment, to remedy a technical defect in a former one, charge another or 
différent offense, se as, in either case, to prevent the trial, on a good indict- 
ment, of a défendant who has been extradited from a foreign country on the 
defective one. 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

Chester W. Rowe was treasurer of Poweshiels county, lowa, and embezzled a 
large amount of the public moneys, and fled the state in company with his 
brother, Richard R. Rowe, the appellant. Thereupon the following information 
was filed before H. F. Morton, a justice of the peace of the county: 

"State of lowa, Poweshielî County— ss. 

"In .Tustice Court, before H. F. Morton, J. P. 

"The State of lowa vs. Richard Rowe. Information. 

"The défendant is accused of the crime of embezzlement, for that, on the 20th 
day of April, 1895, in the township of Jackson, county and state aforesaid, one 
Chester W. Rowe was treasurer of Poweshiek county, lowa, and a public offlcer. 
and, as such county treasurer and public oiScer, was then and there chargea 
with the collection, safe-keeping, and disbursement of the public money; and 
that the said Chester W. Rowe, as such county treasurer and public ofiicer, did 
then and there hâve in his possession and under his control, for safe-keeping and 
disbursement, public money amounting to and of the value of thirty thousand 
dollars, .which said money was received by said Chester W. Rowe, and came into 
bis hands, and under his control, as such public offlcer and county treasurer; 
v.77F.no.l— 11 
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anfl tbat the sald Chester W. Rowe did then and there willfully, unlawfuUy, 
fraudulently, and felonlously embezzle and couvert to hls own use the sum of 
thlrtj^, thousand dollars of the public money recelyed by hlm, the sald Ohester W. 
Rowè, as such county treasurer and public ofllcer as aforesald, whlch said money 
-«vas then and there of the amount and value of thhi:y thousand dollars, and 
beloEged to and was the property of Poweshlek county, lowa; and that the said 
défendant, Richard Rowe, was then aUd there concerned In the commission of 
said public offense, to wlt, embezzlement. In that the said défendant was présent 
with the said Chester W. Rowe, at the office of the treasurer of Poweshiel£ county, 
lowa, a short time before the commission of said publie offense, and did then 
and there oounsel and advise the commission of said public offense, and that the 
said défendant of the state of lowa with the said Ohester W. Rowe, and is now 
engaged In business with the said Chester W. Rowe, under an assumed and ficti- 
tious name, at the city of Mexico, In the republic of Mexico,— contrary to the form 
of the statutes in such cases made and provided, against the peace and dignity of 
the State of lowa. W. F. Allen. 

"State of Io\ya, Poweshieli County— ss.: 

"I, W. P. Allen, being duly sworn, dépose and say that the statements in the 
above Information are true, as I verily believe. W. F. Allen. 

"Subscribed in my présence, and before me sworn to, by W. F. Allen, thls 19th 
day of July, 1895. H. F. Morton, Justice of the Peace." 

The nsual warrant for the arrest of the défendant was issued by the justice, 
and dellvered to the sheriflt of the county, who made retum thereon that the de- 
fendant was not within the state. Upon the présentation to the state departnient 
of a duly-certlfled copy of this Information, together with numerous affidavita 
tending to prove that Chester W. Rowe had embezzled over $30,000 of the public 
moneys of the county, and thfit Richard Rowe alded and abetted such embezzle- 
ment, and that they had, both fled to the clty of Mexico, where they had assumed 
flctitious names, and were dolng business under the flnn name of Rose Bros., 
at 2 Plateros, No. 2, Mexico, application was made by that department to the 
Mexlcan govemment for the extradition of Richard Rowe as a fugitive from jus- 
tice, and the président appointed William Farmer Forsee agent of thls govem- 
ment to receive Rowe from the Mexlcan authorlties, and bring him to this country, 
and surrender hlm to the authorlties of the state of lowa. Upon due proceedings 
had for that purpose, Rowe was arrested in the city of Mexico, taiien before the 
proper Mexlcan judige, who, after proper inqulry, reported the testimony to 
the department of foreign affairs for that govemment, and held Rowe to await 
the disposition of the case by that department. On the 7th of November, 1895, 
the Mexican govemment Issued the following warrant of extradition: 

(Translation.) 
"Department of Foreign Affairs, Mexico, Nov. 7, 1895. 
"Mr. Minister: Referring to the note, which on the Ist of last Ôctober I ad- 
dressed to Mr. E. C. Butler, secretary of that légation, then charge d'affairs ad 
Intérim, I hâve the honor to Inform your excellency that the judge who bas under 
considération the case Instltuted against Chester Rowe for embezzlement com- 
pleted the investigations regarding Richard Rowe, who is accused of complicity 
in the same crime, and has placed him at the disposition of this department, with 
testimony of the case instltuted against his brother Chester, so that the proper 
décision be rendered relative to the demand for the extradition of said Richard 
Rowe. This department has examined the documents in connection with said 
demand, as well as the investigations for Information in said suit concerning Rich- 
ard Rowe. Resulting from the examination thereof, that the crime imputed to 
Chester is proved, and that there exist suspicions that Richard is his accomplice, 
which would be sufficient for his légal arrest and trial In Mexico, had the crime 
been committed hère, in accordance with the second clause of article 1 of the 
extradition treaty in force between this republic and the United States of Amer- 
ica, the président has decreed that the said Richard Rowe be delivered to the 
United States of America for his consignment to the compétent authority who Is 
to try him, in compliance with the demand for extradition presented to this depart- 
ment by that légation, under date of June 30th, ultimo. To-day I issue to the 
governor of the fédéral district the orders necessary to the end that said Richard 
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Rowe be delivered to Mr. William F. Forsee, who Is eommissioned to receive 
him, and ail aid which he may solicit be given him, for the safety of the prisoner. 
I renew to your excellency the assurance of my higli regards. 

"[Slgned] Ignacio MarlseaL 

"To His Excellency, Matt. W. Bansom." 

In pursuance of the authority contained In this warrant, Rowe was brought 
back, by the agent appolnted for that purpose, to Poweshiek county, lowa, where 
he was indlcted for the same offense set out in the information and affidavits 
upon which he was extradited. He demurred to the indictment, and the démar- 
rer was sustained, upon the grovmd that the indictment did not state that the 
money embezzled was "unaccounted for." The information flled before the jus- 
tice, and the affidavits submitted to the Mexlcan govemment upon which the war- 
rant of extradition was granted, contained the same technical defect. The case 
was submitted to another grand jury, and a second indictment retumed, which 
remedied the defect in the first, and described the offense with technical accu- 
racy. In default of bail the défendant was committed to await his trial on {his 
indictment. Thereupon the défendant applied, successively, to the court in which 
the indictment was pending, to the suprême court of the state, and to the circuit 
court of the United States for the Southern district of lowa, to be discharged from 
custody, and to hâve It adjudged that he was not triable for the offense charged In 
the last indictment, because, as he alleged, it was not the offense for which he 
was extradited. The courts mentioned severally denied his pétition, and from 
the judgment of the circuit court of the United States denying his pétition he 
appealed to this court 

The foUowing are the sections of the lowa statute having any bearing on the 
case: 

"5214. Embezzlement by Public Officers. If any state, county, townshlp, 
school, or municipal offlcer, or offlcer of any state institution, or other public offl- 
cer within the state, charged with the collection, safe keeping, transfer, or dis- 
bursement of publie money, fails or refuses to keep In any place of deposlt that 
may be provided by law for keeping such money, untU the same is withdrawn 
therefrom upon warrants issued by the proper offlcer, or deposlts such money in 
any other place than in such safe, or nnlawfully couverts to his own use in any way 
whatever, or use by way of Investment in any kind of property, or loan without 
the authority of law any portion of the public money intrusted to him for collec- 
tion, safe keeping, transfer or dlsbursement, or couverts to his own use any 
money that may corne into his hands by virtue of his office, shall be guilty of 
embezzlement to the amount of so much of said money as is thus taken, converted, 
invested, used, loaned, or unaccounted for, and, upon conviction thereof , he shall be 
Imprlsoned in the penitentiary not exceeding flve years and fined in a sum equal to 
the amount of money embezzled; and, moreover, is forever after disaualilied from 
holding any ofBce under the laws or constitution of this state." McClaln's Ann. 
Code lowa, c. 4, § 5214. 

"5699. Principal and Accessory. The distinction between an accessory before 
the fact and a principal, Is abrogated, and ail persons concerneid in the commission 
of a pubhc offense, whether they directly commit the aet constituting the offense, 
or aid and abet its commission, though not présent, must hereafter be indicted, 
tried and punished as principals." McOlain's Ann. Code lowa, c. 16, § 5699. 

The articles of the treaty with Mexico, on the subject of extradition of fugitives 
from justice, having any relation to this case, read as follows: 

"Article 1. It is agreed that the contracting parties shall, on réquisition made 
in theh- name, through the médium of thelr respective diplomatie agents, deliver 
up to justice persons who, being accused of the crimes enumerated in article 
fhird of the présent treaty, committed within the jurisdiction of the requiring 
party, shall seek an asylum, or shall be found within the territories of the other: 
provided, that this shall be done only when the fact of the commission of the 
crime shall be so established as that the laws of the country in which the fugitive 
or the person so accused shall be found, would justify his or her appréhension and 
commitment for trial if the crime had been there committed." 

"Article 3. Persons shall be so delivered up who shall be chai'ged, according to 
the provisions of this treaty, with any of the foUowing crimes, whether as prin- 
cipals, accessories, or accomplices, to wit: Murder, * * * embezzlement of 
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public money; • • •" Treaty with Mexico, ratifled December 11, 1861 <12 Stat. 
1200). 

Section 5275 of the Revised Statutes of the United States déclares: "When- 
ever any person is deliyered by any foreign govemment to an agent of the United 
States, for the purpose of being brought within the United States and tried for 
any crime of which he is duly accused, the président shàll hâve power to take 
ail necessary measures for the transportation and safe keeping of such accused per- 
son, and for his security against lawless violence, until the final conclusion of hia 
trial for the crimes or offenses specified in the warrant of extradition, and until 
his final diseharge from custody or imprisonment for or on account of such crimes 
or offenses, and for a reasonable time thereafter, and may employ such portion 
of the land or naval forces of the United States, or of the militia thereof, as may 
be necessary for the safe keeping and protection of the accused." 

J. T. Allensworth, for appellant. 
W. E. Lewis, opposing. 

Before CALDWELL, SANBOBN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The flrst contention of the petitioner is that, under the laws of 
lowa, no one but an olBcer charged with the safe-keeping of public 
moneys can commit the crime of embezzlement of such moneys. It 
is said that there can be no accessory before the fact to such an of- 
fense; that section 5699 of the lowa statu te, which abrogates the 
distinction between an accessory before the fact and a principal, 
does not apply to one who aids and abets the embezzlement of pub- 
lic moneys by the officiai custodian thereof; and that the petitioner 
is therefore gnilty of no offense whatever. By the common law, an 
accessory oannot be tried without his own consent before the princi- 
pal, and, if the principal is acquitted, both must be acquitted, and 
there can be no conviction on an indictment charging him as prin- 
cipal. Dr. Wharton, in his work on Criminal Law, observes that 
the obstructions of justice caused by thèse subtleties hâve long beeu 
deplored; and while, in several states of the American Union it is 
already provided by statute that accessories before the fact are to 
be proceeded against as principals, in other states and in England 
the change will probably not be long delayed. 1 Whart. Cr. Law, 
§ 205. Thèse subtle distinctions between a principal and an acces- 
sory before the fact at common law, which were a fruitful source 
of the miscarriage of criminal justice, were abrogated by section 
5699 of the lowa statute; and in that state one who aids and abets 
the commission of a crime is in the same category with one who ac- 
tuiilly commits the offense. They are both principals. But we are 
spared the necessity of any extended discussion of the question 
whether the indictment under which the petitioner is now held char- 
ges an offense against the laws of the state of lowa. The suprême 
court of that state denied the petitioner a writ of habeas corpus, 
asked for on the distinct ground, among others, that the indictment 
charged no offense against the laws of that state. In making that 
décision, the court necessarily passed upon this question adversely 
to the contention of the petitioner, and the judgment of that court 
is conclusive on the question in this court. 
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Tlie next contention of the petitioner is that he is being lield foi- 
rrial for an offense différent from that for wliich he was extradited. 
It is settled by the judgment of the suprême court in the case of 
TJ. S. V. Rauscher, 119 U. S. 407, 7 Sup. Ct. 234, as well as by the pro- 
visions of section 5275 of the Revised Statutes of the United States, 
that, under the treaty with Mexico, the petitioner is exempt from 
trial for any other offense than that specifled in the warrant of extra- 
dition until he has had a reasonable time to départ out of the United 
States. Is the petitioner held for trial for an offense différent from 
that for whicîi he was extradited? The information and affldavits 
laid before the Mexican authorities, and upon which that govern- 
ment acted in granting the warrant of extradition, stated in plain 
and unambiguous language the facts constituting the offense with 
which he is charged in the pending indictment. The indictment 
States the acts constituting the offense with more technical verbiage, 
but it describes the same offense described in the information and 
afQdavits upon which the Mexican government was asked to, and 
did, surrender the petitioner, with the addition of a single technical 
averment, which will be noticed presently. The treaty provides for 
the surrender of the fugitive "when the fact of the commission of 
the crime shall be so established as that the laws of the country in 
which the fugitive or the person so accused shall be found, would 
justify his or her appréhension and commitment for trial if the crime 
had been there committed." The Mexican government is the best 
judge of its own laws, and the warrant of extradition issued by the 
department of foreign affairs of that government recites "that the 
crime imputed to Chester is proved, and that there exist suspicions 
that Richard is his accomplice, which would be sufflcient for his 
légal arrest and trial in Mexico, had the crime been committed hère." 
The Mexican government doubtless used the term "accomplice" out 
of abundant caution, and to remove any ground for the technical 
objection that is hère made, which is, in effect, that the petitioner 
cannot be indicted and tried as a principal because he was extradited 
to be tried as an accessory before the fact, and that he cannot be 
tried as an accessory before the fact because the lowa statute abro- 
gates the distinction between a principal and an accessory. But the 
petitioner was not surrendered to answer as an accessory before the 
fact, or as a principal, but as an accomplice. An accomplice is de- 
fined to be: 

"One who is concerned in the commission of a crime. The term, in its fuUness, 
includes In its meaning ail persons who hâve been concerned in the commission 
of a crime, ail particeps criminis, whether they are eonsidered, in strict légal pro- 
prlety, as principale in the first or second degree, or merely as accessories before 
or after the fact." Bouv. Law Dict. tit. "Accomplice." 

It is obvions, therefore, that the petitioner was extradited to an- 
swer for the Qart he played in the commission of this particular 
crime of embezzlement, whether it was as a principal or as an acces- 
sory before the fact. The third article of the treaty provides for the 
extradition of persons charged with the crimes therein mentioned, 
"whether as principals, accessories, or accomplices." The petitioner 
was a fugitive from the justice of the laws of the state of lowa. By 
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the law of that state, where one embezzles public monej, and anothep 
aids and abets the commission of the offense, they are both equally 
guilty of the crime of embezzlement; so that the offense with which 
the petitioner is charged is within the very letter of the treaty which 
provides for the extradition of persons charged with the crime of 
"embezzlement of public moneys," whether he is a principal or accès- 
Bory, and the warrant of extradition, as we hâve seen, uses a term 
BufBeiently comprehensive to include a principal as well as an acces- 
sory. 

The technical defect in the information describing the offense, 
heretofore referred to, is the omission of the words "unaccounted 
for." In the case of State v. Brandt, 41 lowa, 593, the suprême court 
decided that the word "or," preceding the words "unaccounted for," 
in section 5214, should be read "and," and that an indictment under 
that section which did not allège the money embezzled was "unac- 
counted for" was bad on demurrer. But this décision does not sup- 
port the contention of the petitioner, which is, in substance, that : 

"An insufflcient Information Is équivalent to no Information. Without an In- 
formation, there Is no charge. Any charge Is différent from no charge. There- 
fore, If the petitioner is trled at ail, It wlU be on a charge for which he is not extra- 
dlted." 

It is too late in the day for this kind of logic to meet with any 
favor in the courts. Such subtle reasoning is no longer admitted 
to obstruct the course of justice. It would resuit in reflning ail 
common sensé ont of the law, and in the adoption of rules too teeh- 
nical and minute for the social conduct of men. If the petitioner 
had been tried and convicted in the district court on the first indict- 
ment, he could not hâve been discharged from imprisonment under 
that conviction on a writ of habeas corpus. The judgment might 
hâve been reversed, for error, by an appellate court exercising super- 
visory jurisdiction over the district court, but it would not hâve been 
void, or subject to collatéral attack; and the reason is that the court 
had jurisdiction of the party and the offense. Errors in law, how- 
ever numerous and gross, committed by the trial court in a case 
within its jurisdiction, can only be reviewed by appeal or writ of 
error in the court exercising supervisory or appellate jurisdiction 
over the trial court in the particular case. The writ of habeas 
corpus cannot be made to perform the office of a writ of error or ap- 
peal. Ex parte Ulrich, 43 Fed. 661; Ex parte Watkins, 3 Pet. 193, 

7 Pet. 568; Ex parte Lange, 18 Wall. 163; Ex parte Parks, 93 U. 
8. 18; Ex parte Siebold, 100 U. S. 371; Ex parte Curtis, X06 U. S. 
371, 1 Sup. et. 381; Ex parte Carll, 106 U. S. 521, 1 Sup. Ct. 535; 
Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152; Ex parte Crouch, 
112 U. S. 178, 5 Sup. Ot. 96; Ex parte Bigelow, 113 U. S. 328, 5 Sup. 
Ct. 542; Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct. 935; Ex parte 
Harding, 120 U. S. 782, 7 Sup. Ct. 780; In re Lane, 135 U. S. 443, 
10 Sup. Ct. 760; In re Wight, 134 U. S. 136, 10 Sup. Ct. 487; In re 
Melsen, 131 U. S. 176, 9 Sup. Ct. 672; In re Coy, 127 U. S. 731, 756, 

8 Sup. Ct. 12G3. 

It does not follow, therefore, that an information or an indictment 
which is bad on demurrer is necessarily no information or indiot- 
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ment at ail. There is a wide différence between a technical error 
or omission in setting ont the facts essential to constitute the offense, 
such as existed in the information and first indictment in this case, 
and no information or indictment. In the former case, if the suffl- 
ciency of the information or indictment is not challenged, or even 
if it is challenged and the court holds it good, the court may proceed 
to try the défendant, and if he is convicted, he can obtain no relief 
by the writ of habeas corpus; whereas, in the latter case the court 
bas no jurisdiction to try him for any offense, and, the judgment be- 
ing void, the défendant may avail himself of the writ of habeas cor- 
pus. Nor is the contention tenable that, when a demurrer to an 
indictment is sustained for a technical defect such as existed in this 
case, a second indictment, which conforms with technical accuracy 
to the requirements of the statute, charges another or a différent 
offense. They bpth charge the same offense, though one of them 
does not charge it with sufScient technical accuracy to withstand the 
attack of a demurrer. 

We entertain no doubt of the correctness of the judgment of the 
circuit court, but, if we did, we would not, on the facts disclosed in 
this record, discharge the petitioner, but would, in the exercise of 
the discrétion with which we are invested, let the case take its regu- 
lar course in the state court, and leave the petitioner to his remedy 
by writ of error from the suprême court of the state, and thence, if 
he was so advised, from the suprême court of the United States. 
"While," says Mr. Justice Harlan in delivering the opinion of the su 
preme court in Re Wood, 140 U. S. 278, 289, 11 Sup. CL 738, 742, 
"the courts of the United States hâve power, upon habeas corpus, to 
inquire into the cause of the détention of any one claiming to be re- 
strained of his liberty in Tiolation of the constitution or laws or 
treaties of the United States, it was not intended by congress that 
they should, by writs of habeas corpus, obstruct the ordinary admin- 
istration of the criminal laws of the states, through their own tri- 
bunals. *Where,' this court said in Ex parte Royall, 117 U. S. 241, 
252, 253, 6 Sup. Ct. 734, 741, 'a person is in custody, under process 
from a state court of original jurisdiction, for an alleged offense 
against the laws of such state, and it is claimed that he is restrained 
of his liberty in Tiolation of the constitution of the United States, 
the circuit court has a discrétion whether it will discharge him upon 
habeas corpus in advance of his trial in the court in which he is in- 
dicted; that discrétion, however, to be subordinated to any spécial 
circumstances requiring immédiate action. When the state court 
shall hâve finally acted upon the case, the circuit court has still a 
discrétion whether, under ail the circumstances then existing, the 
accused, if convicted, shall be put to his writ of error from the high- 
est court of the state, or whether it will proceed by writ of liabeas 
corpus summarily to détermine whether the petitioner is restrained 
of his liberty in violation of the constitution of the United States.' 
And we will add that, after the final disposition of the case by the 
highest court of the state, the circuit court, in its discrétion, may put 
the party who has been denied a right, privilège, or immunity claim- 
ed under the constitution or laws of the United States to his writ 
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of errop from thîs court, rather than interfère by writ of habeas cor- 
pns. Thèse principles bave spécial application wbere, as in the 
présent case, there is no pretense that the statute under which the 
prosecution of the appellant was condueted is répugnant to the con- 
stitution or laws of the United States." 
The judgment of the circuit court is afQrmed. 



WONG KONG V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. October 6, 1896.) 

No. 297. 

Chinesb Pbhsons— Dbpobtatiok— Mbrchant— Evidbxcb. 

In proeeedings under the act of November 3, 1893 (28 Stat. 7), for the 
déportation of a Chinese person, It was admltted tliat on August 1, 1893, 
he was a merchant, as deflned by the statute. On that day the store he and 
hls partner occupied was destroyed by flre, and in the foUowmg November 
he left for China, returning to Californla In May, 1895. The évidence 
showed that, before leaving, the flrm had rebullt and restocked the store, 
and that, on returning, défendant resumed his connection with the business, 
which, the partner testifled, had always been retained. Eeld sufflcient évi- 
dence to show that défendant had not lost the character of merchant, al- 
though there was no direct testimony that his name appeared In partner- 
ship articles or partnership aecounts; nor was his status afiCected by the 
tact that he also condueted a gardening enterprlse wlth Chinese labor, his 
own work being supervisory only. 71 Fed. 283, reversed. 

In Error to the District Court of the United States for the South- 
ern District of Califomia. 

George P. Phibbs, for plaintiff in error. 
George J. Denis, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. By this writ of error it is sought to 
review the judgment of the district court for the Southern district of 
California ordering the déportation of the plaintiff in error, upon 
the ground that he is a Chinese laborer unlawfuUy within the United 
States. It was stipulated between the parties upon the trial that 
prior and up to the 9th day of November, 1893, the plaintif!: in error 
had for 16 years resided continuously in the state of California, but 
that upon said date he departed for China, and that he returned to 
the United States on the 27th of May, 1895; that for a period of 7 
years preceding and up to the Ist day of August, 1893, he was a mer- 
chant, as deflned by the act of congress of the United States passed 
November 3, 1893, being chapter 14 of volume 28 of the United States 
Statutes at Large, and that during said period he was not a laborer ; 
that on the Ist day of August, 1893, the store in which he carried on 
his business as a merchant in California was destroyed by flre; that 
after the passage of the act of congress of November 3, 1893, there 
was no office open within the state of California at which he could 
register, and no such ofQce was open until after the Ist day of Janu- 
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ary, 1894, which was subséquent to the time when he departed for 
China; and that said registration ofQces were dosed on May 6, 
1894, which. was before his retum to the United States. The évi- 
dence on the trial established the following facts: Prior to the are 
ref erred to, the défendant had been a partner in the firm of Chow Kee 
& Co., doing business at Riverside, in California. After the flre an- 
other house was built on the lot occupied by the original store, and 
the same firm opened business in the new store some two weeks be- 
fore the plaintiff in error left for China. He was a member of the 
firm, and put into the business |300 for the purchase of goods. At 
the commencement of thèse proceedings, September 12, 1895, he 
still retained his interest in said firm. After he returned from China, 
and up to the time of his arrest, he remained in the store, and aided 
in carrying on the business of the firm. There is eTidence, also, that 
during the same period he had leased a tract of land, and was em- 
ploying a number of Chinamen to carry on the business of gardening. 
It was the décision of the district court that the plaintiff in error 
was not proven to be a merchant from and after the Ist day of Au- 
gust, 1893 — First, because the stipulation does not impliedly admit 
that he was such merchant after that date, but, on the contrary, 
shows that it was the intention of the stipulating parties to leave the 
facts conceming that question to be proven on the trial; and, second, 
because the business to which the stipulation refers was destroyed 
by flre on that date. 

' Undoubtedly, this view of the intention and scope of the stipula- 
tion is correct; but we do not agrée with the conclusions of the trial 
court concerning the légal effect of the other facts proven on the 
trial, taken in connection with the facts admitted by the stipulation. 
The stipulation expressly admits that up to August 1, 1893, the 
plaintiff in error was a merchant, such as is described in the act of 
November 3, 1893 (28 Stat. 7). In other words, it is stipulated that 
during that period he was a merchant, "engagea in buying and 
seliing merchandise at a fixed place of business," which business was 
"conducted in his name," and at the same time he was not engagea 
in any manual labor except such as was necessary in the conduct of 
his business as such merchant. Tnasmuch as the proof shows clearly 
that the firm name, both before and after the flre, was Chow Kee & 
Co., it foilows, from this stipulation, that up to August 1, 1893, 
the name of the plaintiff in error must hâve been signed to the arti- 
cles of co-partnership and to the partnership accounts, since, under 
our décision in Lee Kan v. U. S., 10 C. C. A. 669, 62 Fed. 914, it 
was held that, in order that the business of a merchant may be con- 
sidered as carried on in his name, under the statute, his nami, if 
not included in the firm name, must at least appear to the articles 
of co-partnership and to the partnership accounts. Such being 
admitted to be the status of the plaintiff in error on August 1, 
1893, what is there in the record to show that after that date his 
relation to the partnership business continued to exist as before, 
and that there was no change therein? It appears, from the évi- 
dence, that there were but two partners in the firm of Chow Kee 
& Co., the plaintiff in error and Chow Kee, and that, immediately 
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af*er thefire, the two pantaers caùsed tïie érection of another build- 
ing iipôn- thé site occupied by tlie original store, stocked the same 
with gôods, and continued to carry on the business. It is true that 
there is no 'express or direct testimony that, after the flre, the 
name of the plaintiff in error appeared on the partnership articles 
or on the partnership accounts; but sufficient does appear to show 
that the partnership was not closed out, and that no change was 
made therein, and that it continued to exist without modification 
up to the time of the arrest of the plaintiff in error. Chow Kee 
testiâed that the plaintiff in error and he had been partners as 
merchants for six years, and the plaintiff in error testified: "Chow 
Kee is my partner, and has been for over six years now, in River- 
side, in the Chinese merchandise business." There is no évidence 
whatever to contradict this testimony, and to our minds it sufQ- 
ciently establishes the fact that there was uo change in the part- 
nership relations of Chow Kee and the plaintiff in error after the 
date of August 1, 1893, and that if, as the stipulation admits, the 
business was carried on in the name of the plaintiff in error prior 
to that date, it is sufflciently shown that it continued to be con- 
ducted in the same manner thereafter, and that the partnership, 
during a perîod of six years, was unchanged and unbroken. There 
is no évidence that the plaintiff in error did manual labor in con- 
ducting his business of gardening, or that he did anything other 
than to employ laborers, collect accounts, and exercise a gênerai 
supervision over his business. The évidence showing that he was 
a merchant, and not subject to déportation, the judgment must be 
reversed, and the plaintiff in error discharged from custody. 



UNITED STATES v. SATJNDERS. 

(District Court, D. Indlana. November 21, 1896.) 

No. 5,661. 

Ckiminal Law— Fbderai, Jurisdiction— Lakceny in Post Office. 

In Rev. St. § 5478, whicti provides for the punisliinent of any person wlio 
sliall break into any building used in part as a post office "witli intent to 
commit tlierein larceny," "therein" refers to that part of the building used 
for a post office, and a breaking into any part of the buildiilg with intent to 
commit larceny in the part so used constitutes an offense against the United 
States, of whlch the fédéral courts bave jurisdiction. U. S. v. Campb'ell, 16 
Fed. 233, dlstingulshed. . 

Motion to quash an indictment charging Calvin Saunders with 
breaking into a building used in part as a post office, with intent to 
steal goods and chattels of the United States. 

Frank B. Burke, for the United States. 

Frederick W. Cady, for défendant. 

BAKER, District Judge. The grand jury hâve returned into 
court an jndictnient as f ollows : 

■ The grand jtaors of the United States within and for the district of Indiana, 
impaneled, swom, and chargea in said court at the term aforesaid, upon thelr 
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oath présent that Calvin Saunders, late of sald district, at the district aforesaid, 
on the twentieth day of July, In the year of our Lord one tliousanfl eiglit inindred 
and ninety-six, unlawfuUy, knowingly, forcibiy, and feloniously did then and 
tliere break into a certain building, then and tliere used in part as a post office 
of the United States, at Ovid, in said district, witb intent then and there unlaw- 
fully and feloniously to steal, take, and carry away the personal goods and 
chattels of the United States then and there and therein situate, and with intent 
to commit other déprédations therein, contrarj' to the form of the statute of the 
United States in such case made and provided, and against the peaee and dig- 
nity of the United States of America. 

The défendant has interposed a motion to quash, on the ground 
that the indictment does not state facts sufifîcient to constitute a 
public offense cognizable by the courts of the United States. Tt is 
insisted that the indictment does not show that the défendant broke 
into that part of the building used as a post office, and that the 
constitution does not empower congress to make it a criminal oiïense 
to break into those parts of such a building as are used for other 
purposes than that of a post oflSce, even though the breaking in 
naay be with the intent to steal the property of the United States. 
In support of his contention, the case of U. S. v. Campbell, 16 Fed. 
233, is cited and relied on. In this case the défendant was charged 
with forcibiy breaking into a building at Oregon City, which build- 
ing was then and there "used in part as a post office of the United 
States, with the intent then and there, in said building, to commit 
the crime of larceny." The court sustained a demurrer to the in- 
dictment, on the ground that, for aught that appeared, the défend- 
ant may haye intended to commit larceny in a part of the building 
not used as a post office, and, if so, that the offense was not within 
the jurisdiction of the courts of the United States. 

Section 5478 of the Eevised Statutes of the United States provides 
that "any person who shall forcibiy break into or attempt to break 
into any post office, or any building used in whole or in part as a 
post office, with intent to commit therein larceny or other dépré- 
dation, shall be punishable" as therein provided. The language 
employed, taken literally, may mean a breaking with intent to com- 
mit a larceny in any part of a building that is only used in part 
for a T)ost office. Thus construed, it would make the statute cover 
and make criminal acts which might in no wise affect the postal 
service, and that, too, where the party charged had no intent to 
commit a larceny in that part of the building used for a post office. 
Such a construction is not admissible. In the words of the statute, 
"with intent to commit therein larceny or other déprédation," the 
word "therein" obviously refers to that part of the building used 
for a post office. Under this construction, if there is a breaking into 
any part of a building used in part for a post office, with intent to 
commit larceny in the part so used, it constitutes an offense, within 
the true meaning of the statute; and, so construed, the statute is 
open to no constitutional objection. Congress Ijas undoubted power, 
in providing for the protection of the postal service, to make any 
breaking which may impair the security of that part of the build- 
ing used for such purpose a criminal offense, when such breaking 
is done with intent to commit larceny therein. This view flnds full 
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support in the case of U. S. v. Williams, 57 Fed. 201. In tMs case 
the indictment charged that the défendant forcibly broke into a 
"building used in part as a post office, • • ♦ with intent to com- 
mit thérein larceny, and did then and there steal moneys belonging 
to the United States." 'The court held the indictment sufflcient. 
In the présent case the indictment charges the breaking into a build- 
ing used in part as a post office, with intent to steal the property of 
the United States therein. The défendant is advised of the précise 
character of the charge made against him, and such charge is wlth- 
in the true meaning of the language employed in the statute. The 
motion to quash is overruled. 



DAVIS V. UNITED STAÏE5S. 
(Circuit Court of Appeals, Second Circuit. December 8, 1896.) 

CUSTOMS DUTIKS—COLLECTIONS OF AUTIQtJITIES. 

Antique articles, purchased In separate places, in the course of a trip to 
Europe, and Imported each by itself, wlthout having been assembled to- 
getHer, . cannot be entered free as a "collection of antiquities," under para- 
graph 624 of the act of 1890. 72 Fed. 49, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an application by Théodore M. Davis for a review of a 
décision of the board of gênerai appraisers sustaining the action of 
the collector of the port of New York in assessing duty upon certain 
articles which the importer claimed to be free of duty as a collection 
of antiquities. The circuit court afflrmed the décision of the board 
(72 Fed. 49), and the importer appealed. 

David B. Ogden, for appellant. 

Henry 0. Platt, Asst. U. S. Atty., for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. In the spring and summer of 1893, 
Mr. Théodore M. Davis of Newport, who had been making, for his 
own use, a collection of antiquities of various kinds for 12 or 15 years, 
was traveling in Europe, partly or wholly for the purpose of looking 
at Works of art, and seeing if there was anything which he desired 
to add to his collection. He purchased in Florence a pièce of tapes- 
try from one collector and a painting from another. In London, he 
bought, by correspondence, a picture which was then in Bergamo, 
Italy, and he also bought two other pictures from différent dealers. 
Each of thèse works of art was produced before 1700, and was 
purchased to be added to that department in the collection to which 
it belonged. They were never assembled anywhere, but each came 
in a separate vessel, and the flve articles reached New York in June, 
July, and August, 1893. Against the collector's assessment of duties. 
the owner protested, upon the ground that each was free of duty by 
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virtue of paragraph 524 of the free list of the tariff act of October 1, 
1890, which is as follows : 

"Cabinets of old coins and medals, and other collections of antiquitles. But the 
term 'antiquities,' as used In the act, shall include only such articles as are suitable 
for souvenirs or cabinet collections, and which shall hâve been produced at any 
period prlor to the year seventeen hundred." 

The board of gênerai appraisers sustained the collector, and the 
circuit court afflrmed the décision of the board. 

The construction of the paragraph in question was considered by 
this court in the three cases of Glaenzer, Stern, and Marquand, which 
are reported in 5 0. 0. A. 225, 55 Fed. 642. The resuit of the three 
décisions was to emphasize the conclusion that the statutory exemp- 
tion from duty of articles of antiquity existed only in the case of a 
collection which was such at the time of the importation, and that 
exemption was not permitted to a single article which was to become 
a part of a collection. The mère purchase of articles of antiquity 
singly, at separate times, is insufficient to constitute them a collec- 
tion, if they hâve not been brought together anywhere, because the 
paragraph is based upon the idea of an assemblage ; and, while con- 
gress could hâve exempted articles of antiquity which were to be- 
come collections, it has refrained from doing so. In the présent 
case, the articles were separately purchased, were shipped separately, 
and came into this country one by one. Each article stands in the 
same position that the statuette in the Marquand Case occupied; 
while, on the other hand, no article is within the Stern Case, in which 
we construed the term "collection" with liberality. The décision 
of the circuit court is affirmed. 



EIGNET v. RAPHAËL TXJCK & SONS OO., Limited, 
(Circuit Court, S. D. New York. November 4, 1896.) 

1. COPTBIGHT — PaLSELT MAEKINa " COPYBiaHTBD " — ACTIOH FOR PENALTY — 

Pluading. 

A complaint in an action to recover the penalty imposed by Rev. St. § 4963, 
which allèges that on a certain date "the défendant, at the city of New 
York, In the state of New York, did publish and Issue a certain book, en- 
titled 'F. &c.', and in and upon said book did knowlngly Insert and Im- 
press a false and untruthful notice that the same was copyrighted, which 
notice was in the foUowing words: 'Copyright, 1896, by R.,' " is sutB- 
cient, and is not demurrable, either for falling to négative the possibility 
that the notice was attached to a copyrighted picture, map, or the like, 
in an uncopyrighted book, nor for insufflciently stating the place where 
the inserting or impréssing of the notice was donc. 

2. Same— Demorrkk. 

An averment, in such a complaint, that the book was not copyrighted 
by the défendant, Is not équivalent to an allégation that the défendant 
had not obtained a copyright, and is demurrable. 
8. Same— False Notice of CoPTRiiGHT. 

Rev. St. § 4963, does not require that the false notice of copyright must 
be inserted upon one of the pages of a book, named in section 4962. 

This was an action by William J. Rigney against Raphaël Tuck 
& Sons Company, Limited, to recover the penalties provided by 
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Eev. St. § 4963, for inserting notices of copyriglit in uncopyrîghted 
bocks. There were flve causes of action, which were pleaded in 
Identical language, except as to tlie dates of publication. The de- 
fendant demurred to the complaint on the ground that it did not 
Btate facts sufficient to constitute a cause of action, 

A. Bell Malcomson, for plaintiff. 

Goepel & Kaegener and Eowland Oox, for défendant 

SHIPMAN, Circuit Judge. Section 4962 of the Bevised Statutea 
providés "that no person shall maintain an action for the infringe- 
ment of bis copyright unless he shall give notice thereof by insert- 
ing in the several copies of every édition published on the title page 
or the page immediately following, if it be a book," a notice in 
a form which is prescribed. Section 4963 provides as follows: 

"Every pereon who shall Insert or impress slich notice, or words of the same pur- 
port. In or upon any book, map, chart, dramatlc, or musical composition, print, eut, 
engravlng, or photograph, or other article, for whlch he bas not obtalned a copy- 
right, shall be Uable to a penalty of one hundred dollars, recoverable one-half for 
the person who shall sue for such penalty, and one-half to the use of the United 
States." 

By act of March 3, 1891, thîs section was amended in a manner 
immaterial to the présent discussion. To the plaintifE's complaint, 
which is founded upon section 4963, the défendant has demurred 
npon the ground that it appears upon the face of the complaint 
that it does not state facts sufBcient to constitute a cause of action. 
The allégations of the complaint which the défendants' counsel 
criticise are as follows: 

"(3) That as a flrst cause of action, upon Information and bellef, plaintiff allèges 
that heretofore, and on or about the Ist day of May, 1S96, the défendant, at the 
clty of New York, in the state of New York, dld publish and Issue a certain book 
entltled 'Father Tuck's Nursery Rhymes,' and In and upon sald book did know- 
kigly Insert and impress a false and untruthful notice that the same was copy- 
rlghted, which notice was In the following words, 'Copyright, 1896, by Raphaël 
Tuck & Sons, Ltd.' 

"(4) That the sàld book, belng a proper subject of a copyright, was not copy- 
rlghted by the sald 'Raphaël Tuck & Sons, Ltd.,' or by 'Raphaël Tuck & Sons 
Company,' or by the défendant; and that the notice Impressed thereon by défend- 
ant was and Is false and contrary to the statutes of the United States in such case 
made and provided, and more partlcularly to section 4963 of the Revlsed Statutes 
of the United States." 

The first ground of the demurrer is that the use which is alleged 
to hâve been made of the notice of copyright is consistent with a 
proper use of such notice, and that it is not alleged with sufi9cient 
clearness to hâve been a wrongful use. For example, a book may 
be made up of a quantity of maps, or of musical compositions, or 
of engravings or photographs, each one of which was, before they 
were embodied in book form, the subject of a separate copyright, 
and is entltled to a copyright notice. The position of the défendant 
is that it does not appear in the complaint that the ose which the 
défendant made of the notice of copyright was not the proper use 
which it might hâve made. The allégations in regard to the un- 
truthfulness of the notice and wrongful use which the défendant 
made of it state the case in the language of the statute, and recite 
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the facts which constitute a statutory cause of action, and it was 
not necessary for the pleader to négative ail the supposable matters 
of défense. 

The second ground of demurrer is that the complaint does not 
allège that the fictitious notice was inserted or impressed at any 
particular place, and that, for aught that appears, the book might 
hâve been printed in Canada, and hâve been brought hère for sale. 
The complaint allèges that at the city of New York the défendant 
did publish and issue a book, called "Father Tuck's Nursery 
Rhymes," and did knowingly insert and impress in and upon said 
book a false and untruthful notice. The obvions meaning of the 
allégations is that the publication and insertion of the notice was 
at the city of New York. The assertion contained in the whole 
complaint is that the défendant, at New York, published a book 
which it had not copyrighted, and in or upon which it knowingly in- 
serted a false notice of copyright. 

The third ground of demurrer is that the complaint does not al- 
lège that the false notice was inserted on the title page, or the page 
immediately following. Section 4963 does not seem to require that 
the false notice must be inserted upon one of the pages named in 
section 4962. It is true that the owner of the copyright cannot 
maintain an action for infringement unless he inserted his notice 
at a specifled place, but it does not appear from section 4963 that a 
false notice of copyright cannot be punished if it is placed upon 
the second page after the title page, or is placed upon the cover 
of the book, and is only punishable when placed upon the title page, 
or the page which immediately follows. The language of the sec- 
tion is more broad, and seeks to prevent the insertion of a false no- 
tice "in or upon" a book. 

Another objection to the complaint is that there is no averment 
that the défendant had not obtained a copyright. There is an aver- 
ment that the book was not copyrighted by the défendant corpora- 
tion under either of its names, but that allégation is not équivalent 
to the averment that it had not obtained a copyright. If the book 
was copyrighted, and if the défendant was the owner of the copy- 
right by assignment, such a state of facts was consistent with the 
averments of the complaint. It is true that there is an averment 
that the défendant inserted a false and untruthful notice that the 
book was copyrighted, "which notice was in the following words," 
etc.; but when the pleader states wherein the falsehood consisted, 
he does not state that it consisted in the fact that the book was not 
copyrighted, but that it was not copyrighted by the corporation 
which was mentioned in the notice. The objection is a narrow one, 
but it should be removed by amendment. 

The demurrer is sustained, with leave to amend in 15 days after 
the entry of the order upon the payment of flO costs. 
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RIGNBY V. DUTTON et al. 
(Circuit Court, S. D. New York. November 23, 1896.) 

1. Falsb Notice op Copyright— CuTâ or Prints. 

It Is net a défense to an action under Eev. St. § 4963, to recover the 
penalty for attacUng a notice of copyright to an uncopyrlghted eut or 
print, that such eut or print was a crade or imperfect représentation of 
an original picture prepared by the agents of the owner of tHe proprietary 
rlgbts therein, and by them inserted in a trade paner, as a means of ad- 
vertising copies of the original pictures for sale to the trade. 

2. Samb— Penalty — Who Liable. 

The penalty provided by Rev, St. § 4963, Is incurred by one who causes 
the publication in a trade paper of an uncopyrighted print or eut, with 
a notice of copyright attached, though he does not himself Insert or Im- 
press such notice. 

8. Same— CuTS or Peints. 

A eut or print may be a proper subject of copyright, though the person 
by whom It is prepared is not entitled to copyright it. 

4. Same— Publication of Cct or Peint. 

The insertion of a print Or eut, as an advertisement, in a trade paper, 
cireulating among ail who choose to pay for it, is a publication, within Rev. 
St. §§4962, 4963. 

5. Samb. 

It is not a violation of Rev. St. § 4963, to impress, upon an imperfect 
miniature eut or print of a eopyrighted picture, a notice of copyright, though 
such eut or print is not separately eopyrighted. 

This was an action by William J. Kigney against Edward P. Dutton 
and Charles A. Clapp, composing the firm of E. P. Dutton & Ce, 
to recoTer the penalty provided by E«v. St. § 4963, for impressing a 
notice of copyright upon an uncopyrighted print or eut. 

The eomplaint set up five causes of action, the flrst of which was stated as fol- 
lows: "(S) As a first cause of action, plaintiff allèges, on information and belief, 
that heretofore, and on or about the 25tb day of June, 1896, the défendant did 
print, publish, and Issue a certain print or eut, entitled 'Péeps Into Fairy Land,' 
and in and upon sald print or eut did knowingly and intentionally insert and Im- 
press a false and untruthful notice that the same was eopyrighted, which notice 
was in the folio wing words: 'Copyright, E. Nister, 1896.' (4) That the said print 
or eut, being the proper subject of a copyright, as plaintiff is informed and be- 
lieves, was not, and is not, eopyrighted by E. Nister, or by the défendants, or 
either of them; and the notice Impressed and inserted thereon by défendants, and 
published and issued by them, was for the purpose of deceiving the public, and is 
false, and contrary to the statutes of the United States in such case made and pro- 
vicied, and more paWricularly in violation of section 4963 of the Revised Statutes 
of the United States." The other causes of action were stated in identical lan- 
guage, except that the names of the pictures referred to In the last four were, 
respecUvely, "The Day is Done," "Shakespeare Pictures," "Jack and the Beau 
Stalk," and "Kitty and Her Kits." The answer set up, aS a défense to the first 
cause of action, the facts alleged as foHows: "(11) Thèse défendants deny gener- 
ally the allégations of those paragraphs of the eomplaint numbered 3, 4, and 5, 
which constitute the first cause of action, except as follows: And they allège and 
show, by way of défense thereto, that E. Nister Is a publisher of literary and 
artistic works, having his principal place of business at Nuremberg, Germany, 
and that the défendants are his agents in the United States; that prier to the 25tli 
day of June, 1896, the said E. Nister became the proprietor of a certain artistic pro- 
duction, to wit, a picture entitled 'Peeps into Fairy Land'; that said picture was 
reproduced by the said B. Nister, and sent by him to thèse defenflants, as a sample 
of other copies to be sent by the said E. Nister to thèse défendants for sale in the 
United States. And thèse défendants were informed by the sald E. Nister that 
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he was the owner of ail the proprletary rights in and to said plcture, Includlng the 
right to reproduce the same by way of copies, etc.; and tliat lie intended to copy- 
rlglit the Bame under the laws of the United States; and that, when said picture 
wafl duly copyrighted, he desired thèse défendants to sell copies of the same in the 
United States, in the usual course of business. Tliat preparatory to said sale of 
the said picture, and before the copyright of the same was secured, thèse défend- 
ants had prepared a cnide and imperfect eut from said copy of said picture, wliich 
had been sent to them by the said B. Nlster, which were suggestive of the said 
picture, with the words 'Peeps into Fahy Land' inscribed thereon, together with 
the words 'Copyright, E. Nister, 1896,' which said words were intended as a notice 
to the trade that the said picture would, in due course, and In conformity with the 
laws of the United States, be copyrighted, and without any intention of abandon- 
ing the rights of E. Nister to copyright the same under the laws of the United 
States. And that thèse défendants caused prlnts talien from said imperfect cuts, 
suggestive of said picture, to be published, on or about the 25th day of June, 1896, 
as part of an advertlsing page of a certain trade paper, entitled the 'American 
Stationer,' a publication having a restricted circulation among the publishing and 
bookselling trade and dealers, and which is published in the city of New York, 
N. Y. And thèse défendants further show that the same imperfect cuts, sug- 
gestive of the said picture, so owned and côntrolled by the said E. Nister, was an 
imperfect miniature imitation of the said original picture, and that the same was 
published In the said trade paper, as an advertisement for the inspection of dealers 
only, and was another and a différent thing from the original picture, and was 
not a published édition of the original picture, within the meaning of the Eevised 
Statutes of the United States, relating to copyrights, and particularly within the 
provisions and restriction of section 4963 of the said Statutes; and said publication 
was, and was Intended to be, an exhibition to dealers in such pictures alone of 
miniature samples of said pictures, for the purpose of enabling them to give or- 
ders from such samples for copyrighted copies of the original picture, as soon as 
the same was copyrighted and published; and that the said notice of copyright 
contained thereon was, and was intended to be, a waming and notice to the trade 
that the proprietor of said original picture clalmed and reserved ail his proprietary 
rights of reproduction therein, and in due course would copyright the same, in 
accordance with the statutes of the United States in such case made and provided, 
for the protection not only of himself, but of ail purchasers from him or his agents. 
And thèse défendants accompanied the said publication of the said eut or print 
in said American Stationer with certain descriptive matter, which was intended 
to make clear to the trade the intention of the said advertisement, as above es- 
pressed. A copy of said publication, the American Stationer, containing said eut 
or print and descriptive matter, Is herewith produced, marked 'Exhibit A,* and 
made part hereof ." The same allégations were repeated as a défense to the sec- 
ond cause of action, except that the name of the picture was changed. The dé- 
fense to the third cause of action was as follows: "(4) Thèse défendants deny 
generally the allégations of those paragraphs of the complaint numbered nine, ten, 
and eleven, constituting the third cause of action, éxcept that they admit the 
publication by themselves of a certain print or eut, entitled 'Shakespeare Pictures,' 
and marked, 'Copyright, E. Nister, 1896'; said publication having been made 
in a certain trade paper, entitled the 'American Stationer,' on or about the 25th 
day of June, 1896, a copy whereof is herewith produced, and made part thereof, 
marked 'Exhibit A.' And thèse défendants further show, by way of défense: 
That the said eut or print, entitled 'Shakespeare Pictures,' was and is an imper- 
fect miniature Imitation of an original picture owned by B. Nister, of Nuremburg, 
Germany,vpho also owns ail of tlie proprietary right to copy or duplicate said 
picture; and that heretofore, and about the ITth day of April, 1896, and before 
the publication of said picture, the said B. Nister, for the purpose of copyrighting 
the said picture under the laws of the United States, did, on or about the said 17th 
day of Aptil, 1896, deposit in the mail, addressed to the librarlan of congress at 
"Washington, District of Columbia, a printed copy of the title of said original paint- 
ing, which he designated as 'Oberon and TItanla,' together with two photographs 
of said orignal picture of the best édition issùed, together with the fées required 
by statute in such case for recordlng said title, etc.; and that the said librarlan of 
congress did record the title of siid picture In a book kept for that purpose, and 
did, under the date of the 17th day of April, 1896, issue to the said E. Nister a 
V.77F.no.l— 12 
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certiflcateïof :sucli reglstratiom and flling number 23,867 B 2, which Is ready in 
court; to bé produeêd whén: requlred. That, with référence to the copyrightlng 
of said picture, the saSd B. Nlster in ail respects complied with the requirements 
of the sta tûtes 6f the United States relating to the registration o£ copyrights; 
and that he thereby obtalned a copyright of the United States for said picture, 
and Is stjll entitled to ail the benefits and advantages of the same, and the de- 
fendants, as hia agents, were duly authorized to print said eut, with the said no- 
tice of copyright thereon." The plaintiflC demurred to thèse défenses for Insuf- 
flclency. 

A. Bell Malcomson, for plaintiff, in support of the demurrer. 

The answer to the flrst and second causes of action is an express admission of 
the violation of the statute. The fact that the original picture referred to in the 
answer to the third cause of action was copyrighted dld not justify Impresslng a 
notice of copyright on the eut prepared by défendants, which was not itself copy- 
righted. Tlie name given by défendants to thelr eut was différent from that given 
by Nister to the copyrighted picture. 

Steuart & Steuart, for défendants. 

Only those persons who hâve actually perfonned the act of inserting or Impress- 
ing the copyright notice are Jiable to the penalty, and the défendants, not having 
themselves published the American Stationer, are not wlthin the statute. The 
cuts, not being original, were not proper subjects of copyright, and the statute does 
not apply to them. The cuts, being contained in a trade paper of llmited circula- 
tion, were not published. The notice was intended only as a warning that tlie 
pictures would be copyrighted. 

LACOMBE, Circuit Judge. As to tlie first tkree causes of action, 
the answer admits that défendants had prepared (before copyright 
was secured) a eut, with the words inscribed thereon, "Copyright, 
E. Mster, 1896," and caused prints taken from said eut to be pub- 
lished, as part of an advertising page of a trade paper. In view of 
this admission, the contention that they did not "insert or impress" 
copyright notice on the uncopyrighted eut is whoUy without merit. 

The proposition that the cuts in question are not of the class which 
are subject of copyright is sufflciently refuted by inspection of the 
exhibit which contains them. The statute provides for the insertion 
of copyright notice on every copy of book, map, chart, musical compo- 
sition, print, eut, engraving, photograph, painting, drawing, chromo, 
statue, statuary, or model, or design intended to be perfected, etc. 
Manifestly, thèse may properly be described as cuts and as prints. 
As such, they are proper "subjects of copyright," under section 4952, 
which expressly enumerates both "eut" and "print." That some par- 
ticular indiAàdual was not entitled to copyright them, because he is 
not himself the designer, but has borrowed or copied the ideas of 
others, is an entirely différent question, with which the case at bar 
has no concern. 

There is no merit in the contention that the cuts were not "pub- 
lished," — à proposition which is based on the circumstance that 
they appear as an advertisement in a so-called "trade paper." The 
case is clearly distinguishable from Falk v. Engraving Co., 4 C. C. A. 
648, 54 Fed. 890, where miniature samples of a copyrighted photo- 
graph had been sent to dealers. The American Stationer is a weekly 
newspaper, which circulâtes freely among ail who choose to pay its 
subscription, whether they are in the stationery trade or not. 

The demurrer to the second and third paragraphs of the answer is 
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therefore sustained. The demurrer to the fourth paragraph of the 
answer, where the original picture was in fact copyrighted, is over- 
ruled. 



HOLMES V. DONOHUE et al. 
(Circuit Court, N. D. Illinois. July 1, 1896.) 

COPYEIGHT— VaLIDITY— SeKIAL PUBLICATION. 

The publication of a work in sériai fonn In a magazine, before the deposit 
by the author of the copy of the tltle as requlred by the statute, Invalidâtes 
a copyright afterwards proeured. 

This was a suit in equity by Oliver Wendell Holmes, Jr., executor 
of the estate of the late Oliver Wendell Holmes, against Michael R. 
Donohue and others, for alleged infringement of the copyright of 
"The Autocrat of the Breakfast Table." The cause was heard upon 
demurrer to the amended bill. 

Williams, Holt & Wheeler, for complainant 
Elliott & Hopkins, for défendant. 

JENKINS, Circuit Judge. The facts presented upon the issue 
joined by the demurrer to the amended bill, and which must be taken 
as true for the purposes of the demurrer, are thèse: Oliver Wendell 
Holmes was the author of a book entitled "The Autocrat of the 
Breakfast Table." Commencing in September, 1857, the publishers 
of a monthly periodical called the "Atlantic Monthly," by agreement 
with the author, published in that magazine, in sériai numbers, the 
production of Mr. Holmes. The publication of such work in monthly 
installments was continued until, and concluded in, the monthly 
number published in October, 1858. The exclusive right of printing, 
publishing, and vending in any other form, except as serially pub- 
lished in the Atlantic Monthly, during the time mentioned, was by 
such agreement reserved to Oliver Wendell Holmes. In the month 
of November, 1858, the author deposited a printed copy of the title 
of the book, as provided by law, which title was thereupon recorded 
with, and within three months thereafter caused a copy of the, book to 
be delivered to,the clerk of the court, as required by the then existing 
copyright law. The book was printed and published by the flrm of 
Phillips, Sampson & Co., who were the proprietors of the Atlantic 
Monthly. In the year 1886, and on the 12th day of -July in that 
year, and within six months before the expiration of the flrst term 
and period of enjoyment of the exclusive right of printing, publish- 
ing, and vending the book, "The Autocrat of the Breakfast Table," 
if such right was reserved by the action theretofore taken, Dr. 
Holmes took proper statutory proceedings to obtain a renewal of his 
copyright for the further term of 14 years from November 2, 1886. 
The défendants, in October, 1894, without the consent of the com- 
plainant, who, upon the death of Oliver Wendell Holmes, succeeded 
to his rights, published and sold the book, "The Autocrat of the 
Breakfast Table," so claimed to hâve been copyrighted. The sole 
question hère is whether the publication of "The Autocrat of the 
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Breakf ast Table" in sériai f orm in the Atlantic Monthly, prior to the 
copjBight of the work of Oliver Wendell Holmes, was a prior publica- 
tion, invalidating the copyright procured by the author after such 
publication. 

I bave carefuUy considered the able arguments presented upon 
the hearing of this demurrer, and examined with care the varions 
authorities to which I was referred. I hâve not the time at hand to 
Write an opinion upon the very interesting question arising in this 
cause, and can only state the conclusion to which my mind bas been 
constrained. The statute provides that no person shall be entitled 
to a copyright unless he shall, before publication, deliver to the office 
named a printed copy of the title of the book for which he desires 
copyright. The provisions of the copyright law are to be liberally 
construed to insure to the author the product of his brain, but suoh 
libéral construction cannot be indulged to do away with the positive 
requiremënts of the law. ïhere must be a deposit of the title of the 
book before publication. In that way, and in that way only, can the 
protection of the statute be obtained. I cannot but regard the 
sériai publication in the Atlantic Monthly of this work as a publica- 
tion of this book. The statute does not mean that such publication 
must be in a completed form only. It means that the work shall 
not be given out to the world, whether in whole or in part, before 
the title of the work shall be deposited as required. This construc- 
tion does not prevent the sériai publication of any work. It merely 
requires thei deposit of the title prior to such sériai publication, and 
the law présumes that the publication without such deposit of the 
title is a dedication of the work to the public, and conclusively pré- 
sumes that the author did not intend to reserve rights under the copy- 
right law, for otherwise he would hâve complied with the very 
simple requiremënts of that law. I agrée that ail provisions of this 
law which may be deemed directory, and subséquent to the deposit 
of the title, are to be very liberally construed to protect the author 
in the right which he has sought to acquire; but the court would 
not be authorized to read out of the statute the positive provisions 
with respect to the deposit of the title of the book before it had been 
given to the public. It appears from this bill that this publication 
continued for a year prior to any attempt to deposit the title of the 
story. If an author can thus play fast and loose with the law, he 
could considerably extend the term of the monopoly which the law 
aft'ords him, and liât would be in direct antagonism to the spirit of 
the act which secures to him a limited monopoly of his work. It is 
not easy to perceive why the copyright law should receive any broad- 
er or more libéral construction than the patent law. Both seek to 
protect, the product of the brain, and both should receive a libéral 
interprétation to that end, but the positive provisions of the one 
should no more be read away than the positive provisions of the 
other. In the one, the inventer must substantially claim and de- 
scribe his invention. Failing so to do, he loses the beneflt of the 
act. In the other, there is a positive provision that a printed copy 
of the title of the book must be filed before publication. I think it 
would be a refinement upon language to say that a sériai publication 
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of the work is not a publication. The démarrer will be sustained, 
with leave to the complainant to amend, if he shall so be advised, by 
the first Monday of September. 



WALTER BAKER & CO., Limited, v. BAKER. 
(Circuit Court, W. D. Virginia. September 3, 1896.) 

1. Tbade-Mark — Use of Onb's Own Namb. 

A man bas a rigbt to use his own name in connection with any business he 
honestly desires to carry on, but he will not be allowed to use it in sueh a way 
as to injure anotber laving the same name; and, to prevent sucb injury, equity 
will direct him bow he sball use hls name to dénote his own individuality. 

2w Samb— Infbisgbmï;nï— Proof of Intent. 

Tbe court cannot give great weigbt to mère déniais by défendant of any intent 
to infringe, but will deduce his intent from his acts. 

8. 8ame — Unfair Compétition. 

One wbo enters into compétition with another person of the same name, who 
bas an old and established business, is under an obligation to more wldely dif- 
ferentiate bis goods from those of the latter than is required of third persons 
having différent names. 

4. Same. 

Complainant's predecessors, of tbe name of Baker, commenced about 1780, 
at Dorchester, Mass., to make and seU préparations of chocolaté, and tbe business 
bas been carried on at the same place ever since. Tbe goods hare been long 
put up in varions forms, having distinetlve packages and marks, and bearing 
tbe words "Baker," "W. Baker," or "W. Baker & Co.," in connection with 
"Dorchester, Mass.," and also the words "Established 1780." In 1804 one W. 
H. Baker, a citizen of Winchester, Va., began making chocolaté goods, and 
putting tbem up in packages, and with marks and labels, closely resembling 
those of complainant, and also bearing the words "W. H. Baker & Co.," "Win- 
chester, Va.," and "Established In Mercantile Business in 1785." Tbe only 
foundation for the latter statement was that his ancestors, or some of his kin- 
dred, had been engaged in the Wholesale merchandise business since about that 
time. Eeld, that défendant was guilty of unfair compétition, calculated to de- 
celve the public to complainant's injury, and should be enjoined. 

6. Same — Tkadb-Names— V.aliditt and Infuingembnt. 

Tbe words "German Sweet Chocolaté" ("German" being tbe name of an in- 
divldual, which is adopted as an arbitrary désignation, without geographical 
signification) is a valid trade-name, and Is Infringed by the words "Germania 
Sweet Chocolaté." 

This was a bill in equity to restrain alleged unfair compétition iii 
trade. 

This is a suit brought for the purpose of restraining unfair compétition in trade, 
Tbe original bill was flled by Henry L. Pierce, and a supplemental bill bas been 
filed by said Pierce and Walter Baker & Ce, Limited, citizens of the state of Mas- 
sachusetts, against W. H. Baker, a citizen of the state of Virginia, residing In 
the Western district of Virginia. The évidence establishes tbe foUowing material 
faets: The complainant, Walter Baker & Co., Limited, is engaged in the busi- 
ness of manufactiu-ing chocolaté and otber préparations of cocoa. This business 
was established by one James Baker about the year 1780 at Dorchester, Mass, 
It was afterwards carried on by bis son Edmund Baker, his grandson Walter Bsiker, 
and after the deatb of said Walter Baker, in 1854, it was continued by one Sidney 
WUliams and Henry L. Pierce, and is stlll carried on under tbe name of Walter 
Baker & Co., Limited. Tbe business bas been extenslve and successful, and its 
préparations of cocoa bave a bigh réputation In the markets of the United States. 
They bave been awarded many premiums at exhibitions from the year 1850 to 
the présent time, and a large amount of money bas been expended annually tn adver- 
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tisingthe goods. There are four classes of tUe goods manufactured by complainant 
which it is claimed hâve been subjected to unfalr compétition: Firat. "Baker's 
Premimn No. 1 Chocolaté" is put up and sold in cakes on which are stamped, 
"W. Baker, No. 1, Dorchester, Mass.," in large capitals, with certain marks and 
lines. The cakes weigh one-half pound each, and are so shaped that two cakes 
are wrapped each in a separate wrapper and then togetber in one wrapper, and 
sold in one-pound packages. ïhese packages are wrapped in blue paper, with a 
yellow label thereon. Upon the top and bottom of this yellow label is a scroil of 
Intertwined leaves, and at each end a coat of arms surmounted by a flag also sur- 
mounted by a scroil of intertwined leaves, bearing In the upper center the words 
"Baker's Chocolaté," in large type, and the words "W. Baker & Co., Dorchester, 
Mass.," in small capitals, with a list of some other articles manufactured by the 
complainant. The blue wrapper and yellow label hâve been used by the complain- 
ant and Its predecéssors for more than 40 years. Second. A préparation of pow- 
dered eocda put up by complainant in half-pound tin cans, of an oblong shape, on 
the lid end of which are stamped the words "Walter Baker & Co.'s Breakfast 
Cocoa," and around thèse cans is wrapped a label, on one face of which is promi- 
nently displayed the words "Bstablished 1780," and "Walter Baker & Co.'s Break- 
fast Cocoa, Dorchester, Mass.," with a médaillon, and directions for using. On the 
opposite face is a picture of a girl holding a tray and cup, with the words "La 
Belle Chocolatière," which picture has been used by complainant for many years 
as a trade-mark. Third. The complainant has for many years manufactured a 
sweet chocolaté oalled "German Sweet Chocolaté," the word "German" being dis- 
played on a label which is dnly registered as a trade-mark under the laws of the 
United States. At each end of the label are the words "Sweet Chocolaté," and 
on the back of the cake a small picture of "La Belle Chocolatière," and the words 
"Trade-Mark, W. Baker & Co., Begistered." Fourth. Complainant manufactui-es 
and puts up a brand of chocolaté called "Vanilla Chocolaté." It has a.white 
wrapper with the words "Baker's Vanilla Chocolaté" printed on it. It also has 
on it the eomplainant's trade-mark, "La Belle Chocolatière," and In small letters 
the words "W. Baker & Co., Registered Trade-Mark." In June, 1894, the respond- 
ent, W. H. Baker, a citizen of Whichester, Va., entered into an arrangement with 
one J. Elwood Sanders, by which said Sanders became and is the chief salesman 
and manager of the respondent's chocolaté business. At flrst the chocolaté goods 
were manufactured by P. Griftlng Company, of New York. Thèse goods were 
delivered to the respondent in New York City, and were by him labeled and put 
upon the market. In September, '1894, about the tlme this suit was brought, 
the respondent purchased the plant of said P. Grifflng Company, in New York. 
and slnce that time the goods hâve been manufactured at the same factory, with 
Joseph GrifHng superintending the same for the respondent. The chocolaté goods 
put up and sold by the respondent which are involved in this suit are as follows: 
First. A plain chocolaté put up in packages, each containing two cakes, each cake 
weighing one-half poimd. Thèse cakes are wrapped in a blue wrapper, on which 
is a yellow label. At the top and bottom of the label is a scroU of leaves. At 
each end is a coat of arms partially surrounded by a scroil of leaves. At the 
top are the words "Established in Mercantile Business 1785." Below tliese 
words, in large type, are the words "W. H. Baker & Co.'s Chocolaté," "Premium 
No. 1." Then, in smaller type, is given a description of the goods, and directions 
for using. At the bottom of the label are the words, in small capitals, "W. H. 
Baker & Co., Winchester, Va." Following thèse words, In smaller type, are the 
words "Producers of Premium Chocolaté, Breakfast Cocoa, Sweet and Vanilla 
Chocolaté." The wrapper is of the same shade of blue as the wrapper of the com- 
plainant on its plain chocolaté, described as "Baker's Premium No. 1 Chocolaté." 
The yellow label is the same in length and width as the yellow label of the com- 
plainant, but the yellow color is a shade lighter than that of the eomplainant's 
label. The cakes of chocolaté are the same in size and mold as those of the com- 
plainant. They hâve stamped on them the words "W. H. Baker & Co., Winches- 
ter, Va.," and the same lines and marks as on the eomplainant's cakes. Second. 
The powdered cocoa put up by the respondent under the name of "W. H. Baker & 
Co.'s Breakfast Cocoa." This is put up in half-pound cans of the same shape and 
size as those used by the complainant for putting up Its "Breakfast Cocoa." On 
the lid or openlng end of the can are stamped the words "W. H. Baker & Co.'s 
Breakfast Cocoa." On one face of the can are the words "Established in Mercan- 
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tile Buisiness 1785," in smaller type, and the wornls "Winchester, Va.," in snnai; 
capitals. 0,n tlic opposite face of tlie can is a picture of the bust of a girl in the 
act of drinking from a cup, and in large letters the -words "Baker's Cocoa." ïhird. 
The respondent's manufacture of "Gerniania Sweet Chocolaté." Thls has a label 
with the words, in capitals, "Germania Sweet Chocolaté." At eaeh end of the 
label are the words "Sweet Chocolaté," in small capitals. On the upper edge are 
the words "Established in Mercantile Business 1785," and on the lower edge, in 
very small capitals, the words "W. H. Baker & Oo., Producers of Chocolaté and 
Cocoa Préparations, Winchester, Va., Philadelphia, Pa., New York." Fourth. 
The brand of respondent's "Baker's Vanilla Sweet Chocolaté." This conslsts of a 
white wrapper with the words "Baker's Vanilla Sweet Chocolaté," iû capitals. At 
the upper edge are the words "Established In Mercantile Business 1785." The 
complainant clalms that it has, as against the respondent and ail others, the exclu- 
sive right to use, in connection with the manufacture and sale of chocolaté and other 
préparations of cocoa, the désignation "Baker," "W. Baker," and "W. Baker & Co." ; 
that said names are so closely associated In the public mlnd with the product of Its 
factory that no other person can use the word "Baker" in connection wlth the sale 
of chocolaté and other préparations of cocoa, or on the labels and wrappers of such 
goods, without leading the public and dealers to belleve that the goods are those of 
the complainant. 

W. L. Putnam, Gteorge Q-. Grattan, and Eowland Cox, for com- 
plainant. 

John Vincent and Robert T. Barton, for respondent. 

PAUL, District Judge (after stating the facts). The first ques- 
tion presented by the foregoing statement of facts for the détermi- 
nation of the court is as to the power of a court of equity to enjoin 
a man from using his own name in connection with any business 
in which he wishes to engage. Very elaborate arguments hâve been 
made by counsel on this question, and numerous décisions of the 
state and fédéral courts cited. The resuit of thèse décisions is that 
a man has a right to use his own name in connection with any busi- 
ness he honestly desires to carry on. The doctrine is equally well 
settled that equity will direct how a man shall use his name in his 
purpose to dénote his own individuality. He will not be allowed to 
so use his own name as to work an injury to another having the 
same name, nor to perpetrate a fraud upon the public. In Meyers 
V. Medicine Co., 7 C. C. A. 558, 58 Ped. 884, the court says: 

"While the right of no one caa be denied to use his name In connection with his 
business, or in connection with articles of his own production, so as to show the busi- 
ness or product to be Ws, yet he should not be allowed to designate his article by his 
own name în such a way as to cause It to be mistaken for the manufacture or goods 
of another already in the market under the same or a similar name. Whether it 
be his name, or some other possession, every one, by the famlliar maxim, must so 
use bis own as not to injure the possession or right of another. The question Is there- 
fore resolved into one of fact, upon the évidence spread upon the record,— whether 
the means hère employed expose the unwary ta mistake one man's goods for the 
goods of another?" 

In Landreth v. Landreth, 22 Ped. 41, the doctrine is thus stated: 

"Of course, a party cannot be debarred from the right to use his own name in 
advertising his goods and putting them on the market, but where other persons 
bearing the same sumame hâve previoiisly used the name in eonneotion with tielr 
goods in such manner and for such a length of time as to make it a guaranty that 
the goods bearing the name emanated from them, they wlll be protected against the 
use of that name, even by a person bearing the same name, In such form as to con- 
stltute a false représentation ot the origin of the goods." 
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In that case Judge Dyer said: 

"Now, as I hâve said, the defendant's label Is, as It seems to me, a palpable imita- 
tion of the complàinant's. In the color of the ink used, in the arrangement of the 
words, and In the gênerai style of the labels, he has, so to speak, dressed his goods 
in the gaib previously adopted by the complainants. Wliether intended or not, this 
necessarily opérâtes a fraud upon them, and upon the public." 

In a récent case (Pillsbury v. Flour Mills) decided by the circuit 
court of appeals, Seventh circuit (12 C. C. A. 432, 64 Fed. 841), the 
court said: 

"The gênerai principles by which courts are guided in such cases are well and 
correctly stated In Cernent Co. v. Le Page, 147 Mass. 206, 17 N. E. 304, as follows: 
'A person eannot mate a trade-mark of his own name, and thus debar another 
liaving the same name from ushig it ia his business, If he does so honestly, and with- 
out any intention to appropriate wrongfully the good will of a business already es- 
tablished by others of the name. Every one has the absolute right to use his own 
name honestly in his own business for the purpose of adveitising it, even though 
he may thereby ineidentally hiterfere with and injure the business of another having 
the name. In such case the inconvenience or loss to which tliose liaving a eommon 
right to It are subjected is damnum absque injuria. But, although he may thus 
use his name, he eannot resort to any artifice or do any act calculated to misleatl 
the public as to the identity of the business flnn or establishment, or of the articles 
- produced by them, and thus produce Injury to the other beyond that which résulta 
froai the similarlty of names.' " 

The respondent, in his answer and in his testimony, avers that 
he had no intention of infringing on the rights of the complainant. 
He has taken the testimony of a number of witnesses to prove his 
high character as a citizen and business man. In the argument 
great stress is laid upon this testimony by respondent's counsel, as 
negativing the idea of a fraudulent purpose on the part of the re- 
spondent in dressing up his goods in imitation of the complàinant's. 
The court eannot give to this évidence the weight to which counsel 
insist it is entitled. It must in this case, as in every case where 
intent is the subject of investigation, deduce the intent ifrom the acts 
of the respondent. Thèse constitute the proof as to the purpose 
of the respondent, and by them the court must be guided. The 
évidence shows that the respondent, prior to 1894, had never en- 
gaged in the business of a dealer in chocolaté, and had no expérience 
in the manufacture of the same; that, in the months of May and 
June of that year, he had several conférences with one J. Elwood 
Sanders, then in the employ of Eocljwood & Co., manufacturera and 
sellers of chocfJlate. The respondent engagea the services of San- 
ders, and commenced the sale of chocolaté. The respondent states 
that a partnership was at that time contemplated between himself 
and Sanders, and the firm name of W. H. Baker & Co. adopted. 
But that partnership was not formed, nor has the respondent had 
a partner at any time in the chocolaté business. With regard to 
his conférences with Sanders, the respondent is asked: "Did you 
know that Walter Baker & Co. was an old, established house in the 
business .for a great many years?" He says: "I did." "It did 
not strike you j then, when Walter Bak^r's goods were ordered by 
you, and of you, in your grocery, business, that they were spoken 
of simply as 'Baker's goods'; that is,: prior to the time you went 
into the chocolaté business?"'- Answer: "I think so." "Did Sanders 
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suggest to you, in any of your conversations, that the name 'Baker' 
would be an advantage to you in the chocolaté business, on account 
of the réputation of Walter Baker & Co.?" Answer: "He may hâve 
suggested something of that kind, but I did not pay any attention 
to it, because of the fact that I did not intend to sell my chocolaté 
on the réputation of any one else, but by price and quality to at- 
tract the trade to me." It is clearly apparent f rom the testimony of 
the respondent, and from other évidence in the cause, that, in the ar- 
rangement between the respondent and Sanders, respondent's name 
of "Baker" was to play a prominent part in the sale of his chocolaté 
goods. When this testimony is taken in connection with the simi- 
larity in the shape and size between the cakes of chocolaté manufac- 
tured for the respondent by P. GriflSng Company and the chocolaté 
cakes of the complainant, and the stamps and Unes thereon; the 
identity in color of the blue wrappers, and the similarity of the 
yellow labels on each; the identity in shape and size of the tin 
cans used by each for putting up cocoa, and the similarity of the 
stamps and inscriptions thereon; the simulation of the inscriptions 
on the complainant's "German Sweet Chocolaté" and its "Vanilla 
Chocolaté," — it is impossible to escape the conclusion that it was the 
purpose of the respondent to put upon the market his goods in such 
condition and appearance that the same might be readily accepted 
as the goods of the complainant. That such was the resuit the évi- 
dence abundantly shows. The testimony of witnesses for complain- 
ant and for défendant, respectively, clearly establishes the fact that 
the complainant's goods had a high réputation of long standing with 
jobbers and retailers in the trade, and with consumers. A number 
of dealers testify that complainant's goods had become well known 
as "Baker's Chocolaté," and that, when "Baker's Chocolaté" was 
called for, it was understood to be Walter Baker's chocolaté that 
was intended. The évidence shows that the complainant's goods 
were advertised widely at great expense, — ^from |60,000 to $160,000 
being annually expended for advertising them in trade journals, in 
family and household papers, and by other means, such as would 
bring a knowledge of thèse goods, not only to the jobber and retailer, 
but also to the consumer. It is a pertinent fact to be noted in this 
connection that respondent's advertisements of his goods were in- 
serted in journals that reached the trade, and not the consumer, 
and that his circulars were sent to the jobbers and the trade. The 
testimony of grocers apd consumers, taken in Baltimore, Philadel- 
phia. and other cities, abundantly shows that great confusion exists 
in the trade and with the public between the goods of the complain- 
ant and those of the respondent, and that both the trade and the 
public were deceived into purchasing the goods of respondent when 
they thought they were getting those of complainant. This décep- 
tion arises from the points of resemblance between the wrappers, 
labels, inscriptions, désignations, shapes of cakes, cans, etc., of the 
complainant and those of the respondent. 

The respondent claims that, in using the blue wrapper and yellow 
label upon his plain chocolaté, he has used what he terms the "liv- 
ery of plain chocolaté." He files as exhibits the products of several 
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othèr American manufacturers of chocolaté, inclosed in bine wrap- 
pers with yellow labels. But it is readily noticeable that thësé ail 
differ from complainant's wrapper and label in such plainly-dis- 
tinctive characteristics as to guard against déception, and prevent 
confusion with the goods of complainant. Maillard, Miller, Barker, 
Eockwood & Co., and other American manufacturera of chocolaté, 
use blue wrappers with yellow labels, but the labels difiEer widely 
from that of complainant in eyery respect except in the color. The 
name of each of thèse différent manufacturers, made prominent on 
his label; is a distinctive feature to attract attention to the real 
maker, and to prevent confusion with the goods of other manufac- 
turers. Thè name of respondent being the same as that of complain- 
ant, it is incumbent upon him to more widely differentiate his goods 
from thoSe of complainant than is required of another manufacturer 
having a différent name. 

The respondent states in his answer that "he has from the begin- 
ning, and day by day, in the whole conduct of his business, by letter 
heads, pricelists, cards, most extensive advertisements, and in every 
way known to commercial methods, warned dealers and the public 
against the possibility of confusing respondent's name with that of 
any other Baker & Co. engaged in the chocolaté business." This 
he says he has done by conspicuously printing on his letter heads 
and in his advertisements, "Positively no connection with any other 
Baker & Co., chocolaté makers," and by an advertisement as fol- 
lows: "You will find other brands of chocolaté and coeoa placed 
on the market under the name of Baker & Co., but take only that 
having the initiais 'W. H. Baker & Co.,' and then you will always 
be satisfied." Conspicuously with thèse announcements also appear 
the words "Established in Mercantile Business 1785." A similar dé- 
fense was made in the case of Pillsbury v. Flour Mills, 12 G. C. A. 
432, 64 Fed. 841, and in that case the court said: 

"The answer asserts that they.have always stated and made known to their eus- 
tomers that said flour so handled by them under sald brand is not the flour of the 
complainants, but is a flour put up under said brand by themselves, manufactured 
from Minnesota wheat, and that said flour, In their judgment, is equal to, if not su- 
perlor to, that sold by Pillsbury-Waslibum Flour-Mills Company, Limited.' It 
may be remarlîed In passing that, if thèse brands are so dissimllar that the 'most 
oasnal observer' eannot be imposed upon. why assure purehasers, wholesale and re- 
tall dealers, who are expected to be, and are naturaUy, more careful than a pur- 
ehaser of a single package, that the goods sold were not the product of the Pillsbury 
Mills? If the dlssimilarity was manifest, there would seem to exist no necessity 
for such assurance; and yet we are inclined to glve credenee to the assertion of the 
appellants in this respect, and therein we think we discover the keynote of this 
scheme. They sell their goods with the false and simulated brand upon them to 
Wholesale and retail dealers at a price below that for which the genuine product of 
the Pillsbury Mills ean be purehased by them. They disclose to the retail dealer their 
mode of procédure, and their object. They appeal to the greed of their customers 
to purchase an inferior quality of flour, thus falsely branded with the uame of a 
superior article, that the dealers may palm it ofC as the genume article. No in- 
genuity could devise a more effectuai way te pirate a good will." 

We may in this case, with the same propriety, ask, if the goods 
of the respondent are so distinctly marked as to prevent confusion 
with those of the complainant, why the necessity of thèse fréquent 
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warnings to the public that they are not the goods of the complain- 
ant? A careful considération of the évidence, and an inspection of 
the packages, cans, wrappers, labels, inscriptions, etc., of the goods 
of complainant and those of the respondent, can lead the court to 
no other conclusion than that there was a deliberate purpose to 
place the goods of the respondent upon the market in a guise re- 
sembling the complainant's goods as nearly as possible so as to avoid 
a direct imitation. 

The words "Established 1780," printed on complainant's goods, 
are intended to, and do truthfully, convey to the public mind the 
idea that Walter Baker & Co. is an old, ârmly established, success- 
ful, and reliable concero. This is the well-known purpose of an an- 
nouncement of this kind. It securea in the public mind, for the par- 
ty using it, a well-earned and deserved confidence in its intcgrity, 
based on its long and successful career in the business in which it 
is engaged. The respondent had not been engaged in the manu- 
facture and sale of chocolaté and other préparations of cocoa such a 
îength of time as justified him in announcing to the dealers in and 
consumera of chocolaté goods that the firm of W. H. Baker & Co. 
had been carrying on this business since the year 1785. He could 
not honestly and truthfully do so. He had only commenced the 
chocolaté business in 1894, under the flrm name of W. H. Baker 
& Co., when he was, as now, the only member of the firm. He claims 
that he has a right to put upon his goods the words "Established in 
Mercantile Business 1785," because his ancestors and other kindred 
of the name of Baker had been engaged in a wholesale merchandise 
business at Winchester, Va., since about the year 1785, and he was 
connected with a firm in that line of business at the time he went 
into the chocolaté business. It is admitted that he is the only mem- 
ber of the chocolaté flrm of W. H. Baker & Co., and that neither 
the wholesale merchandise flrm of Baker & Co., at Winchester, nor 
any member of it except himself, is connected with the chocolaté 
business. In using the words "Established in Mercantile Business 
1785," it is palpable that the words "in Mercantile Business" were in- 
serted for the sole purpose of avoiding a direct imitation of the 
words "Established 1780" used by complainant on its goods. The 
use of the words "Established in Mercantile Business 1785" could 
hâve had no other purpose than to convey to the public mind the 
idea that the flrm of W. H. Baker & Co., manuf acturers of chocolaté, 
is the same as Walter Baker & Co., or W. Baker & Co., which had 
long used the words "Established 1780," and with which dealers and 
consumers had become familiar, and, as the évidence shows, did 
in fact hâve that effect. This deceptive and misleading statement is 
not only made on the goods of the respondent, but is printed as part 
of ail his circulars, bill heads, letter heads, and advertisements. As 
showing the misleading effect of this statement, the évidence dis- 
closes that the Pennsylvania Grocer, a paper published at Pittsburg, 
Pa., in its issue of November 16, 1895, made an editorial notice of 
respondent's goods, advertised in said paper, in which it said: 

"Thèse goods hâve borne the test for upwards of one hundred years, and hâve 
steadily grown in public favor, until to-day they are vyithout successful rival." 
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In his évidence, respondent's witness House, who was the author 
of the editorial, says: 

"I looked over the advertisement of W. H. Baker & Co., and at the top saw some- 
thing about 1785, and, without reading carefully, I accepted as a matter of course 
that they had been in business that long, and concluded that they had been in the 
chocolaté and cocoa business that long; and that Is where I got my idea." 

In the préparation of his goods, the respondent has closely imi- 
tated the goods of the complainant ip the most prominent charac- 
teristics in which they are pregented to the public. In the plain choc- 
olaté the most striking of thèse prominent charaoteristics are the 
shape and size of the packages, the blue wrapper, and the yellow 
label adopted by the complainant, with the prominent words "Baker's 
Chocolaté." The respondent puts up his goods in packages of the 
same shape and size, with blue wrapper and yellow label, with the 
prominent words "W. H. Baker & Co.'s Chocolaté." The prominent 
features of the package containing the powdered cocoa prepared by 
the complainant which are imitated by the respondent are the shape 
and size of the tin cans; the words "Walter Baker & Co.'s Break- 
fast Cocoa," stamped on the lid end of the can; on one side the 
same words in large capitals, with a shield in the middle, and the 
words "Established 1780"; on the reverse side, a picture of "La 
Belle Chocolatière," and the words "W. Baker & Co. Registered 
Trade-Mark." The respondent adopts a tin can of the same shape 
and size as the complainant's, with the words "W. H. Baker & Co.'s 
Breakfast Cocoa" stamped on the lid end of the can. On one side 
of the can, in large capitals, are the words "W. H. Baker & Co.'s 
Breakfast Cocoa," "Established in Mercantile Business 1785." On 
the reverse side is a picture of the bust of a girl, and the words 
"Baker's Cocoa," in large capitals, and in small capitals the words 
"Trade-Mark." 

The distinctive features of the complainant's label on its "German 
Sweet Chocolaté" are the words "German Sweet Chocolaté" across 
it in large type. The picture of the chocolaté girl, with the name of 
Walter Baker & Co., are pasted on the reverse side of the package. 
Across each end of the label are the words "Sweet Chocolaté." The 
respondent's label on his "Germania Sweet Chocolaté" is of the same 
shape and size as complainant's label on its "German Sweet Choco- 
laté," and has on it, in large letters, the words "Germania Sweet 
Chocolaté," and across each end the words "Sweet Chocolaté." The 
cakes of this brand of respondent's chocolaté are of the same shape 
and size as the complainant's cakes of "German Sweet Chocolaté." 
The évidence shows that the word "German," used by the complain- 
ant, was adopted as a trade-mark because of Samuel German, a per- 
son employed by the complainant in connection with the manufac- 
ture of this kind of chocolaté, which has become widely and favor- 
ably known as "German Sweet Chocolaté." The trade-mark was 
registered by Samuel Grerman himself, and afterwards assigned to 
complainant, by whom it has been used a long time, and has become 
identifled with its préparations of sweet chocolaté. The respondent 
claims that the word "German," being a geographical name, cannot 
be appropriated as a trade-name. But the word "German," as used 
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by the complainant, is not used in a geographical sensé, but it is 
the name of an individual, adopted as an arbitrary or fancy name. 
It is in no wise descriptive of the quality of the chocolaté in con- 
nection with which it is used. Does the word "Gemiania," adopted 
by the respondent as a trade-name for his sweet chocolaté, so nearly 
resemble the word "German" as to make it an infringement of the 
complainant's trade-name? The court is of opinion that it does. 
The word "Germania" does not describe any quality or ingrédient 
of respondent's sweet chocolaté, and no reason is given for its adop- 
tion; and it would be difûcult to suggest any reason other than a 
désire on the part of the respondent to give to his sweet chocolaté a 
désignation as closely resembling that of a well-known product in 
the market, so as to avoid a direct adoption of the trade-name of the 
rival maker. "Germania" is as much like "German" as "Gottileo" 
is like "Oottolene" CM. K. Fairbank Co. v. Central Lard Co., 64 
Fed. 133), or as "Mojava" is like "Momaja" (Grocery Co. v. Sloan, 68 
Fed. 539), or as "Cellonite" is like "Celluloïd" (Celluloïd Manuf g 
Co. V. Cellonite Manuf'g Co., 32 Fed. 94). In ail of thèse cases the 
courts held that there were infringing resemblances. Confusion be- 
tween two brands of chocolaté, one styled "German Sweet Choco- 
laté," and the other "Germania Sweet Chocolaté," might hâve been 
readily anticipated. The respondent acknowledges tîiat such con- 
fusion did arise. He admits in his answer, after referring to orders 
which he had received for his "German Sweet Chocolaté," that the 
possibility of confusion was manifest, and that it was enough to 
induce Mm to suspend the further sale of this brand of chocolaté, 
and that on September 8, 1894, he directed his salesmen to take no 
further orders for this brand of chocolaté, and he states that since 
that date no order for this chocolaté has been flUed by him. But 
he says that he does not concède that the use of the word "Ger- 
mania" is an infringement on the word "German," and that he will 
renew his sales of his sweet chocolaté if he sees fit to do so. 

The resemblance between respondent's "Vanilla Sweet Chocolaté" 
and the complainant's chocolaté called "Baker's Vanilla Chocolaté" 
is less striking than is the case with regard to other kinds of choco- 
laté goods of which complaint is made in this suit. Complainant's 
cakes are put up in white wrappers, on which (and not on a separate 
label pasted thereon) the inscription is printed in black-letter script. 
The inscription is: "Baker's Vanilla Chocolaté. Walter Baker & 
Co., Ltd. Dorchester, Mass. Established 1780. Gold Medal, Paris, 
1878;" and words descriptive of the goods, and a guaranty of their 
purity. On respondent's cakes is pasted on the wrapper a white 
label printed in fancy letters and colors, the distinctive features of 
which are the words "Baker's Vanilla Sweet Chocolaté," a repré- 
sentation, and the name of a fleur de lis, the words "Established in 
Mercantile Business 1785," and on one end the words "W. H. Baker 
& Co., Winchester, Va., Philadelphia & New York." The court sees 
in thèse two labels no resemblance of which the complainant has the 
right to complain, except the use of the word "Baker" in connection 
with the words "Vanilla Sweet Chocolaté" on respondent's label, 
and the words "Established in Mercantile Business 1785." The 
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words "Vanîlla Sweet Chocolaté" describe the ingrédients of the 
préparation. 

The respondent, entering the chocolaté market under a flrm name 
go nearly resembling that of the complainant, an old-established and 
well-known ooncem, did not make tiie effort incumbent on him to 
distinguish his goods from those of the complainant so as to pre- 
vent confusion. An inspection of the great number of cans, labels, 
inscriptions, désignations, and characteristic marks of other dealers 
in chocolaté, American and foreign, produced as évidence in this 
cause, shows that there is no dififlculty in one dealer so preparing his 
goods as to distinguish them from those of another. With the 
widest fleld from which to sélect wrappers, labels, cans, inscriptions, 
words, phrases, and désignations, the respondent has so nearly sim- 
ulated in thèse respects the chocolaté goods of the complainant as 
to lead dealers and consumers to believe that they were buying the 
complainant's goods when they were really getting those of the re- 
spondent. To prevent this confusion, and to protect the complain- 
ant and the public against this unfair compétition and déception, an 
Injunction will be entered restraining the respondent in the follow- 
ing particulars: From using in connection with his business as a 
maker and seller of chocolaté and other préparations of cocoa the 
words "& Co."; the words "Established in Mercantile Business 1785"; 
from the use of the yellow label on his plain chocolaté; and he will 
be required to substitute another and entirely différent label there- 
for. In the manufacture and sale of his powdered cocoa, he will 
be restrained from using cans of the same shape as those of the com- 
plainant, and from using the words "Breakfast Cocoa" in connection 
with the Word "Baker," and from using on the side of the can on 
which now appears a picture of the bust of a girl the words "Baker's 
Cocoa." Prom using the word "Germania" on the label of his sweet 
chocolaté. On the label of his "Vanilla Sweet Chocolaté" he will be 
required to use his name of "Baker" in such way as will make it 
plainly distinguishable from the name of the complainant. The 
court will not enjoin the respondent, as prayed in the bill, from using 
his name "Baker" in connection with the manufacture and sale of 
chocolaté. Nor will it enjoin him from using the blue wrapper on 
his plain chocolaté, as wrappers of this color hâve long been in very 
gênerai use among manufacturers and sellers of chocolaté goods. 
For the same reason the court will not enjoin the respondent from 
making his plain chocolaté in the same-shaped cakes or molds as 
those of the complainant. Considérable évidence has been taken 
in this cause as to the quality, respectively, of the goods sold by the 
complainant and those sold by the respondent. But in the argu- 
ment this branch of the case was very cursorily treated by counsel 
on both Bides, and the court, with its views as to the material 
grounds on which its décision must rest, has not deemed it neces- 
sary to discuss this question. 
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TANNAGE PATENT CO. v. ADAMS et aL 

(Circuit Court, E. D. Pennsylvania. Woveinber 16, 1896.) 

1. Patents — Phelimhtary Injonction — Décision by Circuit Court dp Ap- 

PBALS. 

When a patent bas been sustained by a circuit court of appeals, the 
only question open on a motion for a preliminary injunction in anotlier 
suit is that of infringement, uniess tliere is new évidence of such a con- 
cluslve character tliat, if introduced In tlie former case, it would prob- 
ably liave led to a différent conclusion, tbe burden of establisbing wliich 
Is on défendant, against whom every reasonable doubt is to be resolved. 
PUladelphia Trust, Safe-Deposit & Insurance Co. v. Edison Electric Light Co., 
13 C. C. A. 40, 65 Ped. 551, foUowed. 
3, Samb— Pbocesses pok Tawing Leather. 

The Schultz patents. Nos. 291,784 and 291,785, for processes of tawing leath- 
er, hdd (on hearing on motion for preliminary injunction) not anticipated by 
the JFrancillon English patent of 1853, whlch relates to the dyeing and 
printlng of silk, wool, and other animal fibers. 

This was a suit in equity by the Tannage Patent Company against 
William W. Adams and others for alleged infringement of letters 
patent Nos. 291,784 and 291,785, issued January 8, 1884, to Augustus 
Schultz, for processes of "tawing hides and skins." The cause was 
heard on motion to dissolve a preliminary injunction. Each patent 
contains a single claim, as f ollows : 

No. 291,784: "The withln-descrlbed proeess for tawing hldes and sklns, said 
process condstlng in subjectlng the hides or skins to the action of compounds of 
metallic salts, such as a solution of bichromate of potash, and then treating the 
same with a compound contaralng hyposulphurous acid (or, as it is otherwlse 
called, 'thiosulphuris' acid), such as a solution of hyposulphite of soda or of 
potash, in the présence of hydrochloric acid." 

No. 291,785: "The withln-descrlbed process for tawing hides and skins, said 
process consisting in subjectlng the hides or skins to the action of a bath prepared 
from a metallic sait, such as bichromate of potash, and then to the action of a bath 
capable of evolving sulphurous acid, such as a solution of sulphite of soda, in 
présence of another acid, such as hydrochloric acid, substantially as described." 

Greo. R. Blodgett and Howson & Howson, for complainant. 
Hector T. Fenton and Geo. L. Crawford, for défendants. 

ACHESON, Circuit Judge. The Schultz patents were sustained 
by the circuit court of appeals for this circuit in the case of Patent 
Co. V. Zahn, 28 U. S. App. 620, 17 C. C. A. 552, 70 Fed. 1003, after 
bona âde and protracted litigation upon the merits. In that case 
the validity of the patents was most vigorously contested. The 
proofs were voluminous, and the défense was conducted by expe- 
rienced counsel. The pendency of that suit was well known to the 
trade most interested in defeating the patents. It is, then, a fair 
presumption that the défense there made against the validity of the 
patents was exhaustive. Purifier Co. v. Christian, 3 Ban. & A. 42, 
Fed. Cas. No. 307. Infringement by the présent défendants is not 
denied. Now, upon applications for preliminary injunctions to re- 
strain infrlngements of patent rights, after the validity of the patent 
has been sustained by a circuit court of appeals, the gênerai rule, as 
authoritatively laid down in this circuit, is that the only question 
open is that of infringement; the considération of other défenses 
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being postponed until final hearing, except where there is new évi- 
dence of such a conclusive character that, if it had been introduced in 
the fonner case, it would probably hâve led to a différent detennina- 
tion, tbe burden of establisliing which. is upon the défendant, against 
whom every reasonable doubt is to be resolved. Philadelphia Trust, 
Safe-Deposit & Insurance Ce. v. Edison Electric Light Co., 13 C. G. A. 
40, 65 Ped. 551. The new proofs relied on in support of this motion 
hâve been very carefully considered. Perhaps the most important 
of them ail is Francillon's English patent of 1853. But this patent 
relates to the dyeing and printing of silk, wool, and other animal 
fibers, skins being mentioned as one of the subjects to vFhich the de- 
scribed process may be applied. In the récent case of Patent Co. v. 
Donallan, 75 Fed. 287, the Francilien patent was considered by 
Judge Coït, who, in view of the décision in Patent Co. v. Zahn, supra, 
held that that patent did not throw such doubts on the validity of 
the Schultz patents as would justify the court iû refusing a prelimi- 
nary injunction to restrain infringement thereof. In this conclusion 
I concur. Manifestly, Francillon did not contemplate the applica- 
tion of his process to the tawing of skins, for he makes no référence 
whatever to any such resuit. There is not to be fouud in his spécifi- 
cation an intimation that his described process has any object other 
than that of dyeing or coloring and printing. I am altogether un- 
able to find on the face of Francillon's patent anything suggestive 
of Schultz's tawing processes. Most certainly the description in 
Francillon's patent is not of itself sufficient to enable any one to 
practice Schultz's processes. It is a signiflcant fact that the Fran- 
cillon patent had been before the public for 30 years before the date 
of Schultz's patents. Yet in ail that time no one had discovered 
that the described dyeing process was applicable to the tawing of 
skins, or that any tawing effect had ever taken place in the use of 
Francillon's prôôess. With respect to the spécimens prepared for 
use at this hearing to show the effect of the Francillon process, the 
afFidavits on the one side and the other are in direct conflict. Thèse 
afQdavits, to say the least, leave it in great doubt whether, upon any 
fair test of Francillon's dyeing process, it will do more than color 
the skins superflcially, without effecting the changes necessary for 
the production of leather. 

I do not think that I am called on, at this preliminary stage of the 
case, to discuss with particularity the two antécédent publications 
and the 12 prior patents which are now for the flrst time set up as a 
défense. It is enough to say that, considered singly or together, they 
do not, in my judgment, afford convincing évidence of the invalidity 
of the Schultz patents. Especially is this so when the new docu- 
mentary proofs are read in the light of the conflicting affldavits. 
Every material allégation contained in the supporting affidavits is 
denied in the counter affldavits. ïaking the proofs now presented 
as a whole, they are insufflcient, under the rule above stated, to war- 
rant a departure from the décision of the circuit court of appeals sus- 
taining the Schultz patents. 

No équitable reason appears for relieving the défendants from the 
opération of the preliminary injunction. The défendants hâve per- 
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fliBted în their infringing course with full knowledge of the adjudica- 
tion Bustaining the Schultz patents. The patents hâve only a very 
few years to run, and préventive relief is the plaintiffs only efficient 
remedy. It is true that the plaintiff is not itself engagea in the 
manufacture of leather, but its licensees are so engaged, and they 
need, and are justly entitled to, protection from infringement. The 
plaintiff has not refused to license the défendants upon the same 
reasonable terms that it has accorded to other manufacturers. Tlie 
motion to dissolve the preliminary injunction is denied. 



AMERICAN GRAPHAPHONE CO. v. LBEDS et aL 

(Circuit Court, S. D. New York. November 10, 1896.) 

Patbht Suits— Prelimiitart Injunction— Adjudications in Othek Circuits. 
An adjudication sustaining a patent te not coneluslve In favor of granting a 
preliminary Injunetlon in a suit in another circuit, where a décisive question 
raised in the latter suit was not contested In the former, and It appears that, In 
the former, a motion for-reargument for the purpose of ralsing this point has been 
entertained, but not yet decided. 

This was a suit in equity by the American Graphaphone Company 
against Loring L. Leeds and others for alleged infringement of a 
patent. The cause veas heard on a motion for preliminary injunc- 
tion. 

Philip Mauro and Benjamin F. Lee, for the motion. 
R. N. Dyer, opposed. 

LACOMBE, Circuit Judge. The only question really presented 
on this motion is whether the adjudication in support of the patent 
in the district of Illinois is to be taken as controlling as to validity 
and scope of the claims relied upon, vi^hen application is made hère 
for preliminary injunction. If there had been no adjudication, in- 
junction would be refused, in view of the serions dispute as to ma- 
terial issues in the case. Had there been no proceedings subséquent 
to such adjudication, it might be that this court would not inquire 
with much particularity as to the issues raised and the évidence 
introdueed in the earlier suit, when it is admitted, as it is hère, that 
the alleged infringing machines are substantially the same. It 
appears, however, that in the earlier suit there was no serions con- 
tention but that the sound record (of wax or some other material 
upon which the record was impressed) was the discovery and in- 
vention of Bell & Tainter ; that the court in that case was convinced 
that Bell & Tainter were entitled to this invention; that such con- 
viction lay at the basis of the court's conclusion; and that because 
of such conviction the court held the particular claims hère relied 
upon to be valid as a combination containing this invention of the 
Sound record. It now appears that it is not only not conceded that 
this Sound record was the invention of Bell & Tainter, but, on the 
contrary, it is strenuously insisted that it was the invention of Edi- 
son. Upon that disputed point a mass of évidence has been pro- 
duced which should not be passed upon on the hearing of a prelimi- 
v.77F.no.l— 13 
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nàry motion. And it further appears that, wlien the attention of 
the court in the earlier case was called to this condition of aflaitB, 
it entertained a motion foi" reargument, wliicli has not yet been de- 
cided, and which that court has intimated it will not décide until the 
détermination of this important issue of fact in the main case (in 
New Jersey). Under thèse circumstances the case in Illinois must 
be considered as sub judice, — a matter not yet decided, — and there- 
fore not entitling the complainant to a preliminary injunction as an 
adjudication sustaining the claims relied on. Motion denied. 



WESTERN WHEEL SCRAPER CO. V. DRINNIN et al. 
(Circuit Court, N. D. Illinois, S. D. July 10, 1896.) 

1. Patents for Intentions— Patbhtabilitt—Road Scbapbr. 

Letters patent No. 379,550, issued to the Western Wheel Scraper Com- 
pany March 13, 1888, and No. 380,068, issued to said company Marcli 27, 
1888, for Improvements in wheeled road scrapers, consietlng of a combina- 
tion of old éléments to produce a machine in which vertical, horizontal, 
and angular adjustments of the scraper blade may be made by the man 
who rides It without stopplng the machine, are not void for want of in- 
vention. 

2. Samb — Inprïngkment. 

Sueh patents are Infrlnged by a device containing ail the substantial 
éléments of the patented machines, except that rods are substituted for 
chains, as a means of chauging the position of the scraper blade. 

Suit for injunction brought by the Western Wheel Scraper Company 
against William Drinnin and Charles Pâte. 

Bond, Adams, Pickard & Jackson, for complainant. 
H. 0. Hartman, for défendants. 

GrROSSOUP, District Judge. The Mil is to restrain infringement 
of letters patent No. 379,550, granted to complainant, on application 
of S. F. Welch, March 13, 1888, and also to restrain infringement of 
letters patent No. 380,068, granted to complainant, on application of 
S. P. Welch, March 27, 1888. Both of thèse patents relate to road 
scrapers. Patent No. 379, 550, with the claim relied upon, is as fol- 
lows: 

To Ail Whom It may Concern: Be it known that I, S. Frant Welch, resid- 
ing at Mt. Pleasant, in the county of Henry and state of lowa, and a citizen 
of the United States, hâve Invented a new and useful Improvement in road 
graders, of which the following is a spécification, référence being had to the 
accompanylng drawings, in which Fig. 1 is a plan. Fig. 2 is a rear éléva- 
tion. Flg. 3 is a side élévation. Fig. 4 is a détail, being a longitudinal sec- 
tion through the rings, F, G, and plnion, e. Fig. 5 is a détail, being a sec- 
tion at Une, x, of Fig. 1. My invention relates to that elass of road giaders 
in which the scraper is supported by a frame mounted on wheels, and In 
which it can be adjusted vertically and laterally, and can be set at différent 
angles of diagonal adjustment to the roadbed. The leading object of my in- 
vention is to provide convenient and efficient means, by the use of which 
the varions adjustments desired can be secured, which I accompljsh as illus- 
trated in the drawings, and as hereinafter fuUy described. Those things 
which I claim as new will be set forth in the claims. In the drawings, A, A', 
represent the front and rear wheels of the road grader, which wheels are sup- 
ported on axles as usual. B, B', are the front and rear bolsters. The front 
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bolster is pivoted on the front axle, and the rear bolster is rigidly attache! to 
the rear axle. O is a frame suported by the bolsters. D is a draft hook 
which passes through the front axle, and is pivotally secured thereto by a king 
boit, a is a loop which passes through the forward end of the draft hook, 
D, the forward end of the loop being connected wlth the tongue. b is an 
upward projection from the rear end of the draft-hook, D. E, E', are two 
bars of a bifurcated beam having an eye at its front end, which is loosely 
attached to the projection, b, upon the draft-hook, D. F is a flat métal ring 
rigidly secured to the under side of the bars, E, E'. This flat ring has a flange, 
c, at its lower Inside edge. G is another flat ring, which has a flange, d, at 
its outslde upper edge, which flange, d, rests loosely on the flange, c, of the 
ring, F, and this ring. G, can rotate freely within the ring, F, and it is held 
In place by the bars, B, E', beneath which it is located. H, H', are arms, 
the inner ends of which are rigidly secured, respectively, to the bars, E, B', 
and they are also secured to the plate, F, and being located above the ring, 
G, they aid in holding it in place. I, I, are two curved arms, the upper ends of 
which are rigidly secured to the flat ring, G. J 1» a transyersely curved scraper 
blade, which is rigidly secured to the free ends of the curved arms, I. K is a 
toothed rack, which is rigidly secured to the lower side of the flat ring. G, 
and the rack extends nearly one-half the clrcumf erence of the ring. The 
rack may be made intégral wlth the ring, G, or it may be bolted or rlveted 
thereto. e is a pinion at the rear of the flat ring, F, and journaled thereto, 
which pinion engages wlth the rack, K. f is a shaft upon which the pinion, e, 
Is secured, and g Is a hand wheel at the upper end of the shaft, f. h Is a 
pin arranged to engage wlth and lock the pinion, e, in any desired position; 
the pin, h, being operated by the hand lever, i. j, j, are chalns attached at 
one end to the rear ends of the bars, E, E', or to the ring, F, which chains 
cross each other, and, after passlng around the sheaves, k, k, are attached 
to the opposite ends of a splral-grooved spool or drum, 1. This drum, 1, is 
journaled to a crosspiece, m, which forms a part of the main frame, and 
Is secured to a shaft, n, to the upper end of which is secured a hand wheel, o. 
p is a pin used for locking the drum In any desired position, which pin Is 
operated by a treadle, q. L, L', are bars loosely attached at their lower ends 
to the outer ends of the arms. H, H', and their upper ends are loosely attached 
to the opposite ends of a guide bar, M. This bar. M, can slide freely up and 
down in guide slots in the uprlghts, N, N', which are bolted to opposite sldes 
of the main frame. O is a crosspiece secured to the upper ends of the up- 
rlghts, N, N'. r, r, are brackets secured near the upper ends of the uprlghts, 
N, N', in which brackets are journaled short shafts which carry the gear 
wheels, s, s, and pinlons, t, t. P, P, are rack bars secured to the bar. M, 
with which the pinlons, t, t, engage, u, u, are pinlons attached to the ends 
of the shafts, v, v, which shafts are journaled at one end near the upper ends 
of the uprlghts, N, N', and, extendlng rearward, are again journaled in the 
uprlghts, Q. The pinlons, u, u, engage with the gear wheels, s, s. The 
shafts, V, V, are provlded with cranks, a', and upon each shaft, v, is secured a 
notched wheel, b', with which notched wheels dogs, c*, engage. R is a spring 
bar pivoted at one end to a cross spring, S, the ends of which are secured to 
opposite sldes of the frame, C. The rear end of this spring bar, R, is con- 
nected with a chain, d', attached to the rear ends of the bars, E, E', or to 
the flat ring, F. In use the scraper blade, J, can be adjusted diagonally to 
the main frame by means of the hand wheel, g, and pinion, e, which engage? 
with the rack, K, which is secured to the ring. G, which carries the scraper 
blade, and by means of the pin, h, the pinion, e, and hence the scraper blade, 
can be locked in any desired position. The desired latéral adjustment of the 
scraper can be obtained by means of the hand wheel, o, drum, 1, and chains, j, 
and the drum, and hence the scraper, can be locked in any desired position 
by means of the pin, p. The scraper blade can also be adjusted vertically by 
means of the cranks, a', shafts, v, gear wheels, s, pinlons, t, rack bars, P, 
and bars, M and L, L'. By operating either one of the cranks, a', either end 
of the scraper blade can be elevated or depressed independently of the other, 
as the ground to be operated upon may require. The position of the scraper 
blade can be changed from right to left, or from left to right, by means of 
the chains, j, j, drum, 1, and hand wheel, g, so as to deliver the earth either 
T^tside or Inside of the wheels, and as may be required by the varions classes 
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of work to be perfonned. The position of the seraper blade may be changea 
BO as to throw the earth either to the right or to the left, and ail of the neces- 
eary adjustments can be easily and convenlently made, by means of the de- 
vices shown and described, by an operator suitably loeated on the machine. 
The springs, B and S, sustain a portion of the weight of the seraper blade and 
Its attachments, thus making it more easy to adjust the blade vertlcally with- 
out Interfering with its latéral movement. 

I am aware that letters patent of the United States hâve been issued (one, 
No. 363,342, dated May 17, 1887; one, No. 370,655, dated September 27, 1887; 
and one. No. 370,806, dated October 4, 1887), and I do not intend to claim as 
my invention anything which Is shown and described In either of the said pat- 
ents. Neither do I intend to claim broadly the use of chains for the purpose 
of givlng latéral adjustment to the seraper. What I claim as new, and désire 
to secure by letters patent, Is: (1) In a road grader, the combina tion of a 
frame snpported by wheels, a draft bar for the seraper, as E, E', pivotally 
supported at its forward end, a ring, F, a ring, G, a rack, K, secured to said 
ring. G, a seraper blade supported by the ring, S, and a pinion engaging with 
said rack, substantially as and for the purposes specified. 
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Patent 380,068, with. the claim relied upon, is as foUows: 

To Ail Whom It may Ooncern: Be it known that I, S. Frank Welch, resid- 
ing at Mt. Pleasant, in the county of Henry and state of lowa, and a citizen 
of the United States, hâve invented a new and useful improvement in road 
graders, of which the foUowing is a spécification, référence being had to the 
aceompanying drawings, in which Fig. 1 is a plan showing so much as is nec- 
essary to illustrate my invention. None of the wheels are shown in this 
figure. Fig. 2 is a vertical section, some parts being in élévation. My in- 
vention relates to that class of road graders in which the scraper is supported 
by a frame niounted on wheels, the scraper being so attached as to hâve vari- 
ons adjustments. The objects of this invention are to provide improved 
devices, by the use of which the draft will be upon the forward end of the 
scraper beam without interferlng with the required movements of the for- 
ward wheels, and to provide improved devices for giving to the scraper a lat- 
éral adjustment, which I accomplish as illustrated in the drawings, and here- 
inafter descrlbed. What I claim as new will be set forth in the daims: In 
the drawings, A represents a frame, which is supported upon bolsters, as 
usual. B is the forward bolster. C Is one of the forward whçels. The rear 
bolster and the rear wheels are not shown. D is the forward axle. B is a 
pièce of wood secured to the axle, D, as usual. a is a ring of métal secured 
to the pièce, E. b is another ring of métal connected with the bolster, B. 
F is the tongue, which is connected with the axle by the rods, c, and with 
the rings, a, b, by means of a strap, d. The forward end of the upper por- 
tions of this strap, d, is connected with a flat bar or rod, e, running back 
from the evener boit. The forward end of the lower part of this strap, d, 
is connected with a rod, f, which goes forward to the forward end of the 
tongue, and at the forward end of this rod, f, a second pair of horses may 
be attached. g is a loop which encircles the rings, a, b. G, G', are two bars 
of a blfurcated beam having an eye at the front end loosely attached to the 
loop, g. The rear ends of the bars, G, G', are secured to a flat métal ring, H. 
I is another flat métal ring inside of the ring, H, and beneath the bars. G, G'. 
It has a flange at its outside upper edge, which rests loosely on a flange at 
the lower Inside edge of the ring, H. J, J', are arms secured to the ring, 
H, and also to the bars, G, G'. K is a scraper blade secured to arms, L, L, 
the forward ends of which are secured to the ring, I. h are rods, the lower 
ends of which are respectively connected to the outer ends of the arms, J, J', 
and the upper ends of thèse rods are connected with a crossbar, i, which 
can be raised and lowered by suitable devices (not shown) for the purpose of 
vertically adjusting the scraper blade. J is a rack secured to the flat ring, I. 
k is a pinion engaging with the rack, j. This pinion is on a shaft, 1, and 
can be operated by a hand wheel, m. By rotating the pinion the scraper 
blade can be ad.iusted diagonally to the main frame. M is a bar supported 
by straps, n, secured to the main frame. The rear edge of this bar is pro- 
vided with a rack, o. p, p, are chains, one end of each of which, as shown, 
Is connected with the ring, H; but they may be connected with the blade-sup- 
porting frame in other suitable manner, and the other end of each chain is 
connected with the bar, M. q is a pinion engaging with the rack, o, which 
pinion is on a shaft, r, and Is operated by a hand wheel, s. By rotating this 
hand wheel, s, the bar. M, can be moved transversely, thus adjusting the 
position of the scraper laterally; one position being indicated by full Unes, 
and one by dotted lines, in EMg. 1. t is a spring lock, the lower end of which 
is designed to enter one of a séries of holes in the bar. M, for the purpose of 
holding the scraper in any desired latéral position, u is a pivoted lever, the 
forward end of which Is connected with the lock, t, by means of which the 
lock can be disengaged from the bar, M, when It is desired to change its posi- 
tion. The complète machine is provided with adjusting devices and other 
parts (not shown) which form no part of this invention. The scraper blade 
is drawn by the loop, g, and the axle, D, can assume any desired position 
without interferlng with the draft; the strap, d, moving over the ring, b, as 
the axle turns, and the lower ring, a, at the same time moving through the 
loop, g. 

What I daim as new, and désire to secure by letters patent, Is: * * * (2) 
In a road grader, the combination of a frame supported by wheels, a draft 



198 



7T FEDERAL REPORTER. 



beam for the scraper, rings, H and I, a scraper blade supported lay the ring, I, 
a slldlng rack bar, M, pinion, q, and cbains Connecting the rack bar, M, and 
ring, H, substantially as and for the purposes specifled. 




The défenses are invalidity of the patent, and noninfringement. 

The practical objecta to which the complainant's so-called combina- 
tion are directed are (a) strength; and (b) easy and accurate adjust- 
ment of the blade in the following particulars: (1) In the angular 
direction of the blade, which qualifies in many respects the effective 
uses of the machine; (2) in the vertical position of the blade, which 
qualifies the depth of the eut; (3) in the horizontal position of the 
blade, it being highly essential in some instances that the blade should 
be thrust out horizon tally beyond the wheels of the wagon, especially 
in the cutting of ditches, and in the flnishing of the edges of ditches, 
etc. The complainant's scraper attains ail thèse purposes by the com- 
bination set forth. The éléments which make up this combination 
are not new. They hâve individually been employed for similar pur- 
poses in other mechanisms. I flnd the draft bar for the scraper, pivot- 
ally supported at its forward end, in other road scrapers. I find the 
ring, F, and the ring, B, substantially used for like purposes in other 
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mechanisms. And I find the pinions and chains for the horizontal mo- 
tion described in the second patent substantially like pinions and 
chains used in other mechanisms. Ail the éléments, therefore, of the 
complainant's device, individually, are old; and the ultimate resuit, a 
road scraper, is old. But none of the patents or devices brought to my 
attention as anticipations so organized thèse old éléments into a ma- 
chine, as a whole, such as the complainant's patent présents. In ail 
of the previous road scrapers, one or more of the éléments was left 
out, and the omission was attended with this important resuit : that 
the éléments thus incompletely combined did not constitute a road 
scraper with that high degree of perfection whereby vertical, hori- 
zontal, and angular adjustments were readily brought about, as I 
hâve already pointed out. This readiness of adjustment, so easily 
made that the machine need not be stopped, and putting the machine 
in the power of the man who rides it, was at the date of complainant's 
invention a new thing in the art of road scrapers. This feature, 
therefore, is a distinct advance in that art. In ail the machines 
that preceded, thèse adjustments could only be effected by a stop- 
page, and then by manual manipulation that was not only clumsy, but 
time-consuming, in eomparison with the complainant's. The com- 
plainant's machme, as a whole, therefore, is a distinct and decided im- 
provement upon everything that preceded. I cannot see why this is 
not invention. A new idea may be ingrafted upon old devices, and 
be so distinct from the conceptions which preceded it that, although 
it employa old mechanical éléments, it will, notwithstanding, consti- 
tute invention. Welch's combination was a new idea. It was the 
resuit of thought directed towards avoiding the delays and clumsy 
manipulations attendant upon the old machines. It resulted in equip- 
ping the new road scraper with such an organization of parts that ail 
the necessary adjustments were put within easy reach, and almost 
within the word of command of the man who rides it. The inventer 
searched, it is true, the field of old mechanical devices for the means 
to his end, but the end itself was a new idea; at least, a great im- 
provement upon the old ideas. The concaténation of thèse old élé- 
ments to this new purpose — new in the sensé of avoiding the old difS- 
culties and clumsiness of adjustment — was not, in my judgment, mère 
mechanical adaptation. It was the conception, the invention, the 
mental création, which manifests itself in properly organizing old 
means to a new purpose. Neither am I impressed with the argument 
that the machine was a mère adding together of separate contribu- 
tions. It is, as an entirety, a distinct organization, incomplète with- 
out each of its parts, and made complète only by the co-operating 
action of ail its parts. Its novelty and its usefulness are both illus- 
trated by the défendants copying it almost complète. 

What I hâve said applies especially to claim 2 of the second patent. 
I am in much greater doubt respecting claim 1 of the first patent, but, 
inasmuch as both patents seem to be but separate expressions of the 
same conception, the latter enlarging the conception of the former, I 
bave concluded to sustain the validity of both. 

The defendant's machine is, in my opinion, a clear infringement of 
the second patent, if not of the first. The substitution of rods for 
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chains is no cliange or modification of those essential features that 
give to the complainant's machine its patentability. The roda per- 
form the same office as the chains, though perhaps in slightly différ- 
ent waya 

This case impresses me as one, however, in which I should super- 
sede the injunction, upon the défendants giving a sufBcient bond for 
damages in case tliey désire to take an appeal. A decree may be 
entered for complainant in accordance with this opinion. 



KLEIN V. CITÏ OF SEATTLE. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1896.) 

No. 287. 

1. Patents— Evidence of Invention— Bxtbnsivb Sales. 

The fact that a device has gone into général use, and displaced other devlces, 
while In some cases high évidence of invention, is net conclusive of patentabil- 
ity, and is not sufRcient to support a patent, where the changes made from the 
prlor art are mère changes of mechanlcal construction, or of form, size, or 
materlals. 

2. Same- Insulating Pins. 

The Klein patent, No. 297,699, for an improvement in pins for holding in- 
Bulators for electric wlres, conslsting of maklng the pin of wrought métal, 
Vpith a soft métal head, adapted to be screwed into the insulating material, Is 
void for want of patentable invention. 63 Fed. 702, afflrmed. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Gavin McNab, Byers & Byers, and Battle & Shipley, for plain- 
tif? in error. 
Frank A. Steele and John K. Brown, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This is an action brought by the 
plaintiff in error against the défendant in error to recover dam- 
ages for infringement of letters patent No. 297,699, issued to the 
plaintiff on the 20th of April, 1884, for an improvement in pins for 
holding insulators supporting electric wires. The case was tried 
before the court, without a jury, in accordance with a stipulation 
in conformity with the provisions of section 649 of the Revised 
Statutes. It is presented to this court upon spécial findings of 
fact found by the circuit court. 63 Fed. 702. The court held the 
patent to be void for want of novelty and invention, and entered 
judgment in favor of défendant for its costs. Is this judgment 
sustained by the findings of fact? This is the only question pre- 
sented for review. Trust Co. v. Wood, 8 C. C. A. 638, 60 Fed. 
346, 348, and authorities there cited ; Blanchard v. Bank, 21 C. C. A. 
319, 75 Fed. 249; Grayson v. Lynch, 163 U. S. 468, 4T2, 16 Sup. Ct. 
1064. 
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The spécifications of the patent are as follows: 

"My invention relates to an improved pin or support for flxUig and hoMii^ In 
place the glass insulators upon cross-arms of telegraph pôles, and In other situa- 
tions where an insulator support or attachment is required for an electric wire. 
As hereinafter more fully descrlbed, my improvement consista in provlding an 
insulator pin of métal, having a head of larger dlameter than the body of the 
pin, on which Is a serew thread, or portion of a thread, of proper size, to be in- 
serted into, and to engage with, the screw socket in the insulator. 
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"Beferringto the accompaDyingdrawings: • • • Figure 2 is a vlew of the 
pin or support in détail, with the cap or insulator glass in section. Figure 3 is 
a View of the pin. A represents a glass insulator of the kind generally employed 
on telegraph pôles and other situations to afford points of support for electric wires, 
in whieh is a sociset with a spiral thread or groove for fastening it upon 
its pin. To provide a strong and permanent suppoiting pin, I take a lengtli 
of métal rod, preferably of wrought iron, and upon one end I form a head, 
b, of greater diameter than the body of the rod, and of a size to be received 
into the socket or opening in the glass, A. This head, b, is provided with 
a spiral thread or groove, c, to engage with the thread in the socket of the 
glass, and this forms the roeans by which the insulator is secured on the 
pin. The other end of the pin, B, bas either a screw thread, d, eut upon 
it so that It can be screwed into the arm or other support on the pôle or 
elsewhere, or this end is left plain to be driven into a hole roade to receive It 
in the eross-arm or other tlxture. Where this pin will hâve an upright posS- 
tion, as on the top side of a cross-arm, it can be readily driven into the wood; 
l)ut, in situations wliere tbe serew fastening would be préférable, the end of the 
rod can hâve the screw, d, eut on it. In sucb case the body of the pin, B, may 
hâve a square or flat position, as in Fig. 3, to receive a wrench. To form the head 
or enlarge position b, that receives and holds the glass. A, I can proceed in several 
ways; but the simplest and least expensive method I hâve found is to place 
the end of the rod, B. within a suitable mold, and then pouring in the molten 
métal around it, the mold employed for this purpose having a groove or thread 
in its interior, so that the head, when formed, shall be similarly grooved or thread- 
ed to fit into the socket of the glass, A. A very cheap and ready means of form- 
ing the head is to use solder lead, and în such case the glass insulator itself could 
be used as a mold, the end of the pin, B, being held in the eenter of the socket 
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In the glass, wMle the molten meta! is being pouredln around it Tlie soft métal 
will then fojm a head around and on the end of the hard métal pin, and the glass 
can be readily" removed by unscrewing from the end of the pin. By forming an 
enlarged head in this manner upon the end of the pin, I can adapt my improved 
pin to the form and style of the insulator how in gênerai use, having a socket 
to receive the end of the supporting pin. The advantages possessed by my im- 
proved pin are yery grfeat. It requlres only a small hole in securing It to a cross- 
arm ot other part of a pôle, so that the part Is not weakened at the point of flx- 
ture to as great an extent as where the wooden pins are used. It is ont ot con- 
tact with the inner aides or edges of the glass at the rim; so the insulation is 
more nearly perfect, and it will stand great weight and strain in supporting long 
lines, or where the distance between the supporting points are, of necessity, very 
long, and where the weight or strain is excessive, it will bend, and not break off." 

The claims of the patent are: 

"(1) The wrought métal pin, B, provided with a soft métal head, b, which is 
grooved and threaded to fit Into and engage with the socket in an insulator for 
supporting electric wires, substantially as set forth. 

"(2) An insulator pin or support for electric insulators, having wrought-metal 
body and a screw thread head of larger diameter than the body of the pin, of 
cast métal, substantially as set forth." 

The application for a patent was made September 13, 1881. The 
state of the art at that time, as shown by the flndings, was sub- 
stantially as f ollows : 

Glass insulators, screw threads on Inside, were In common use in electrical ap- 
pUances, for the purpose of attaching thereto the wires over which the electrical 
currents were conducted. Thèse • insulators were used by attaching the same to 
pins. The pins were attached to eross-arms, and the cross-arms were attached 
to pôles or other objects, thereby forming the means of conducting electrical cur- 
rents. 

"The pins," to quote from the flndings, "flrst used, were ordinary screw wooden 
pins, upon which screw insulators were attached. Such wooden pins were attach- 
ed to cross-arms by boring a hole in the cross-arms, and placing therein the oppo- 
site end of the wooden pin. Wooden pins were for some places and purposes 
found objectionable, unsatisfactory, and defecdve. They were weak, and would 
not support long spans, without being of such size as to weaken the cross-arms, 
which in that case would not support the long span. In running the wire up and 
down steep incltoes, they would, in wet weather, make a short 'circuit' with the 
edge of the 'petticoat,' and 'ground' the current. They afforded no method for 
overhead attachment. In lines where a sllght interruption might cause great 
damage, they were considered too unreliable. In places dlfflcult of access, * * * 
such as over mountalns and sparsely-settled communities, the fact that they lasted 
but a eomparatively short time rendered them undesirable. For the purpose 
of remedying the objections above stated to the wooden pin, numerous experiments 
were made by numerous persons prier to September 13, 1881. Among the in- 
struments devised and employed for remedying thèse objections, there was pre- 
pared and used an Iron pin, smaller in clreumference and otherwise than the 
wooden pin, to which iron pin there was attached a wooden screw head, to 
which the ■ insulator was attached In the same mannci as the same was at- 
tached to the wooden pin. This wooden screw head was attached to the iron 
pin by boring a hole through the wooden screw head, and running the iron pin 
through the same. Another device manufactured and used for remedying the 
defects in the wooden pin was by taking a pièce of wood, and drivlng the same 
into the glass insulator and boring the hole in the wood, and forcing the Iron 
pin therein. In other words, the wood was used as a bushing. Other pins 
were also used, which were made by using, as bushing or flUing, plaster of paris, 
cernent, rags, white lead, and sheet lead, etc. AU of thèse pins were found 
objectionable, ïor the reason that the Insulator could not be detached therefrom 
without removing the pin from the cross-arm or other object; and, furthermore, 
in moving the insulator from the pin, the filling was liable to become broken, 
and also were foimd faulty when the same had to be placed in a downward or 
vertical position, for the reason that the bushing did not secure or flrmly' hold 
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the Insulator to the rod, as well as being diflSeult and laborious to remove the 
insulator from the bushing; and, in instances where the insulators were broken, 
it was found difflcult and even Impossible to fix other insulators to the bushing. 
Another device for remedying the objections to the wooden pin was an iron 
pin with an iron screw head, to which the insulator was attached. It was found 
that the insulator would not fit so exactly and satisfactorily upon the iron screw 
head as upon the lead screw head hereinafter mentioned, used in the Klein pin, 
and also the insulator was liable to be broken in screwing or fastening the same 
to the iron screw head." 

It was in this condition of the art that "plaintiff conceived the idea of mak- 
ing a mold in which was cased a leaden screw head or thread, to be attached 
to the head of an iron pin, and, when so attached, to be used for the purpose of 
attaching the glass insulator. For the purpose of making the leaden screw head 
attach firmly and securely to the Iron pin, said iron pin was by said Klein 
roughed with a cold chlsel, and he then also conceived the Idea of casting the 
lead screw head onto the iron pin; 1. e. the iron pm was set in a mold, and the 
molten lead poured thereln, so that the screw head became flrmly attached to the 
iron pin, and at the same time a screw head was formed, tbrongh which, when 
necessary, the insulator could be removed by unscrewlng the same." 

The court also found that the Klein pins — 

"Were not known or used In thls country, or any otber countrles, so far as 
known by the évidence, and not patented or described In any printed publication 
in thls or any foreign country before the plaintiff's invention thereof, and were 
not in public use or on sale for two or more than two years prlor to plaintiff's 
said application for his letters patent therefor; that the said pins patented to the 
said Klein • * • hâve been found to be usefui for the purpose for which 
the same were patented and invented, » * • and, since the date of the is- 
suanee of said letters patent, hâve been more commonly used than any other of 
the said iron pins above mentioned, and hâve so far supplanted the use of ail 
of the iron pins above mentioned that none of the other of the said insulating iron 
pins are now in the market or being manufactured, so far as shown by the testi- 
mony; that, from the time of the issuance of said letters patent to the plaintiff. 
he has vended to others the right to make and use the said improvement in pins 
for electrieal Insulators, to his great advantage and profit; ♦ * * that between 
the month of Angust, 1889, and the month of January, 1894, défendant, at var- 
ions times, without lieense from the plaintiff, and against his will, did make and 
use pins substantially the same as that patented to plaintiff, and was so using 
the patented pin at the time of the commencement of this action." 

Upon thèse findings, the court found as conclusions of law : 

"That as the pin in controversy, patented to the plaintiff, consists of the use 
of iron In the place of wood, as in the pin whleh was in use prior thereto, and 
in the place of rags, wood, cernent, etc., for a flUing, which were used prlor 
thereto, and the process of making the flrm union of the lead head and the iron 
pin, there is nothing in plaintiff's patent which amounts to an invention, and the 
same does not involve the application of a new principle; that the pin hère in 
controversy patented to the plaintiff is lacking in patentable novelty, and that 
the insulator pin in question is merely a mecluinical device, substituting one well- 
known équivalent for another to perform the same office In the same way, as 
hereinbefore stated, and I so conclude from a comparison of this patented pin 
with that of the prior pins in use above mentioned; that letters patent issued as 
aforesaid to John M. Klein were Issued improperly, and without lawful authority, 
and are invalid; that the défendant is entitled to judgment against the plaintiff 
for its costs and disbursements herein; and that they take nothing by this 
action." 

It is contended by plaintiff that thèse conclusions of law are 
erroneous. It is undoubtedly true, as claimed by plaintiff, that 
the utility of a device or machine, and the fact that it had never 
been used before, is sometimes high évidence of invention, and in 
cases of doubt is given controlling eflect. But every case dépends 
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upon the state of the art, the character of the improvements, the 
résulta accomplished, the methods used, the changes made, etc. 
The fact that a patented device has gone into gênerai use, and has 
displaced other devices, is évidence of its value and usefulness, and 
is always of importance in considering the question whether the 
device or machine is patentable. Smith v. Vulcanite Co., 93 U. 
S. 486, 495; Adams v. Stamping Oo., 141 U. S. 539, 12 Sup. Ct. 
66; Manufacturing Co. v. Adams, 151 U. S. 139, 143, 14 Sup. Ct. 
295. But the fact that the patented device has gone into gênerai 
use, while évidence of its utility, is not conclusive évidence of its 
patentable novelty. 

In McClain v. Ortmayer, 141 U. S. 419, 428, 12 Sup. Ct. 76, 79, 
the court said: 

"That the extent to which a patented device has gone Into use is an unsafe 
criterion, even of its actual utility, is évident from the fact tliat the gênerai in- 
troduction of manufactured articles is as often afCected by extensive and judicious 
advertising, activity in puttlng the goods upon the marliet, and large commissions 
to dealers, as by the Intrinsic merit of the articles themselves. » • * if the 
generality of sales were made the test of patentability, it would resuit that a 
person, by securing a patent upon some trifling variation from previously known 
methods, might, by energy in pushing sales, or by superiority in flnishing or dec- 
orating bis goods, drive competltors out of the marliet, and secure a practical 
monopoly, without in fact having made the slightest contribution of value to the 
useful arts. » • • While this court has held in a number of cases * * » 
that in a doubtful case the fact that a patented article had gone into gênerai use 
is évidence of its utility, it is not conclusive even of that; much less of its pat- 
entable novelty." 

Substantially to the same efEect, see Manufacturing Oo. v. Cary, 
147 U. S. 623, 635, 13 Sup. Ct. 472; Grant v. Walter, 148 U. S. 547, 
556, 13 Sup. Ct. 699. 

A patent must combine utility, novelty, and invention. It may, 
in fact, embrace utility and novelty in a high degree, and still be 
only the resuit of mechanical skill, as distinguished from inven- 
tion. A person, to be entitled to a patent, must hâve invented or 
discovered some new and useful art, machine, manufacture, or com- 
position of matter, or some new and useful improvement thereof. 
In the language of the suprême court: 

"It is not enough that a thing shall be new. In the sensé that, in the shape or 
form In which it is produced, it shaU not Hâve been before linown, and that it 
shall be useful, but it must, under the constitution and statute, amount to an 
invention or discovery." Hill v, Wooster, 132 U. S. 693, 701,' 10 Sup. Ot. 228, 
231, and authorities there cited. 

A mère différence or change in the mechanical construction in 
the size or form of the thing used, in order to obviate known de- 
fects existing in the previous devices, although such changes are 
highly advantageous, and far better and more efficacious and con- 
venient, does not make the improved device patentable. In order 
to be patentable, it must embody some new idea or principle not 
before known. It must, as before stated, be a discovery, as dis- 
tinguished from mère mechanical skill or knowledge. Atlantic 
Works V, Brady, 107 U. S. 192, 200, 2 Sup. Ct. 225; Hollister v. 
Benedict, 113 U, S. 59, 5 Sup. Ct. 717; Thompson v. Boîsselier, 114 
U. S. 2, 11, 5 Sup. Ct. 1042; Busell Trimmer Co. v. Stevens, 137 
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U. s. 423, 433, 11 Sup. Ct 150; Andçews v. Thmn, 15 G. G. A. 67, 
67 Fed. 911. 

Nor does the fact that better material is used in constructing 
the device, such material being well known as adapted to the pur- 
pose for which it is used, make the device patentable. 

In Hotchkiss v. Greenwood, 11 How. 248, 266, where it was held 
that the substitution of porcelain for métal in making door knobs 
of a particular construction was net patentable, the court said: 

"No one will prétend that a machine made, In whole or ii> part, of materials 
better adapted to the purpose for -which it is used than the materials of which 
ttie old one is constructed, and for that reason better and cheaper, can be dis- 
tinguished from the old one, or, In the sensé of the patent law, can entitle the 
manufacturer to a patent. • ♦ • It may aflford évidence of judgment and skill 
in the sélection and adaptation of the materials in the manufacture of the in- 
strument for the purposes intended, but nothing more." 

See, also, Hicks v. Kelsey, 18 Wall. 670; Dunbar t. Myers, 94 
U. S. 187, 197; Florsheim v. Schilling, 137 U. S. 64, 11 Sup. Ct. 
20. 

Applying thèse gênerai principles to the facts of this case, we are 
of opinion tha/t the conclusions arrived at by the circuit court 
were correct. The judgment of the circuit court is affirmed, with 
costa. 



CLUNB V. MADDEN et aL 

(Circuit Court, D. Indiana, November 5, 1896.) 

No. 9.231. 

1. Patents— iNVBKTiON—FoLDiNa Bbds. 

There is no invention in the use of a pin or hook on the back o( a folduig bed 
lounge to automatically engage with an eye on the headrest when the two sec- 
tions are folded together, thus holding the back flrmly in place. 

2. Same. 

The Olune patent, No. 394,957, for a folding bed lounge, is invalid as to the 
flrst claim for lack of invention. 

This was a suit in equity by Michael Olune against Thomas Mad- 
den and others for alleged infringement of a patent. 

Chester Bradf ord, for complainant. 
V. H. Tjockwood, for défendants. 

BAKER, District Judge. This is a suit in equity in the usual 
form for infringement of the flrst claim of letters patent No. 394,957, 
issued to the complainant, December 25, 1888. The claim involved 
reads as f ollows : 

"(1) A bed lounge, composed of two folding sections, hinged together, the lower 
one having a back rigidly attached thereto, and a fastening for the same, com- 
posed of two parts, one of which Is flxed at or near the top of the inside of the 
head of the upper folding section, the other at or near the top of the back, so 
that when the lounge Is folded up the two parts will engage with each other, 
securing the headrest of the frame to the back, substantially as shown and de- 
scrlbed." 

The défenses relied on are noninvention and noninfringement. 
The only novelty in the combination claimed by the complainant con- 
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sists in the use of an eye on the headrest of the lounge and a pin or 
hook on the back so placed that the two will automatically engage 
when the two sections are folded together, and thus hold the back 
firmly in place. In view of the common and diversifled use of simi- 
lar devices for the accompliahment of substantially similar purposes, 
and especially in view of the Braun patent, No. 177,462, it seenis im- 
possible to flnd in the claim involved in this suit any such advance in 
the prior state of the art, or any such new and useful combination, 
as is necessary to constitute invention. In my opinion, mère me- 
chanical skill, without any exercise of the inventive faculty, would 
hâve suggested to any ordinarily skillf ul medianic familiar with the 
manufacture of bed lounges, the use of a pin or hook to be inserted 
in the eye found on the headrest of the Braun patent to support the 
back of the lounge, and hold it firmly in place. Indeed, such a pin 
or hook is distinctly suggested in the spécifications of the Braun pat- 
ent in thèse words : 

"The back, C, is provided with a groove, hook, or spring-catch, or other device 
for securùig the upper head section on the lower stationary section, and to the 
baeli when folded over; the lower part to form the head of the lounge." 

The foregoing views make it unnecessary to consider the question 
of infringement. The bill will be dismissed for want of equity, at 
complainant's costs. 



McDOWELL et al. v. KURTZ. 

(Circuit Court of Appeals, Third Circuit October 26, 1896.) 

No. 11. 

1. Patents— Infbingkment — Pbeliminaky Injcnction. 

The proof of infringement in this case was so clear and free from doubt as 
to justify a preliminary injunction. 

2. Samb— Public Acquiéscencb. 

Where plaintifCs hâve manufactured and sold thelr deviee without opposi- 
tion for upward of flve years, there is sufflcient proof of public acquiescence; 
and it is immaterial that a large number of their devices were not marked 
"Patented," when it appears that enough were so marked to give gênerai no- 
tice of the patent. 
8. Injunction— District Judgb Holding Circuit Court. 

The authority of a district judge, when holding a circuit court under Rev. 
St. § 609, Is co-extensive with that of any judge slttlng in the same court; 
and the restrictions of Rev. St. § 719, relative to the granting of inj onctions 
by district judges, do not apply. 
4. Patents- Protection for Pipe Thrbads. 

The Kurtz patent, No. 440,168, for a band or ring for protectlng the screw 
threads of pipes, héld valid and înfrlnged. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

This was a suit in equity by Jacob H. Kurtz, trading as the 
National Manufacturing Company, a^gainst D. F. McDowell and 
others, trading as the Pittsburgh Ring Company, to restrain the 
infringement of a patent. From an interlocutory order granting 
a preliminary injunction, défendants appeal. 
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James C. Boyce, for appellants. 
Wm. L. Pierce, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and WALES, 
EHstrict Judge. 

ACHESON, Circuit Judge. This is an appeal from an interlocu- 
tory order or decree granting a preliminary injunction restraining 
the appellants, who were the défendants below, from infringing 
letters patent No. 440,168, for a band or ring for the protection 
of the screw threads of pipes, granted on November 11, 1890, to 
John A. Kurtz, and now owned by the a-ppeUee, the plaintiff be- 
low. The court below held that the défendants infringed the flrst 
daim of the patent, which claim is as follows: 

"ïhe device for proteeting the serew-threaded ends of pipes, consisting of a band 
provided with flanges on each end of the band, and adapted to engage the screw 
threads of the pipes, substantially as set forth." 

The court below was of the opinion that none of the prior de- 
vices brought to its attention anticipated the device of the Kurtz 
patent, and that the bands or rings manufactured by the défend- 
ants were a clear infringement of the flrst daim of that patent. 
The court further found that for upward of flve years the plain- 
tiff had continuously manufactured rings under the patent, and 
had built up a large trade therein, without any attempt to in- 
fringe on the part of others, until the défendants, "who, during 
negotiations for a contemplated purchase of complainant's plant, 
business, and patents, had full opportunity to examine complain- 
ant's methods, inspect his machinery, and learn the growing char- 
acter of his business," began, shortly before the bringing of this 
suit, to manufacture the rings complained of. Four objections 
hâve been urged to the decree which is before us for review, and 
thèse objections we will consider in the order in which they are 
stated in the brief of the appellants' counsel. 

1. It is insisted that the alleged infringement is not shown to 
be clear and free from doubt. It is to be noted, however, that the 
patented device is simple in construction and opération, and is 
easily understood. The case is one in which infringement is de- 
terminable upon a mère, inspection of the two rival devices. After 
a thorough examination of the earlier patents, which were cited 
in the court below in opposition to the allowance of an injunction, 
and are relied on hère as sustaining assignments of error, we are 
not able to see that the Kurtz invention was anticipated by any 
of them. It may be that this fleld of invention was narrow when 
Kurtz entered it, and that the flrst claim of the patent in suit 
is to be construed strictly. Nevertheless, the owner of the pat- 
ent is to be protected from colorable changes in matters of pure 
form. The judgment of the court below was that the différence 
between the proteeting ring of the Kurtz patent and the défend- 
ants' ring was one of mère form, and not of substance, and that, 
"so far as means, methods, and functions go, the gist of the two 
devices is the same." This conclusion appears to us to be correct. 
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We cannot discover any material différence between the two de- 
vices. They do the same work in substantially the same way, and 
accomplish substantially the samé resuit. 

2. lie second stated objection to the interlocutory decree is "that 
the patent has never been sustained by a court, nor sufQciently 
acquiesced in by the public." To this it is enough to say that, 
until the défendants began to infringe, the plaintifl had no occa- 
sion to apply to the courts to protect his patent, and that, if pub- 
lic acquiescence need be shown to entitle the owner of a valid pat- 
ent to a preliminary injunction against clear infringement, such 
acquiescence satisfactorily appears hère in the facts stated in the 
opinion of the court below. It is shown, indeed, that a large num- 
ber of the plaintiff's rings were not marked "Patented"; but a 
sufiQciently large number of them were so marked to give gênerai 
notice that the ring was patented. There was ample proof of pub- 
lic acquiescence. 

3. We do not think that suflQcient doubt as to whether Kurtz 
was the original inventer of the patented ring to defeat the ap- 
plication for the preliminary injunction was raised by the affidavit 
of Harry Hipwell, especially in view of the rebuttal affîdavits 
upon that subject. 

4. The fourth objection is based upon the provisions of section 
719 of the Eevised Statutes of the United States, relating to the 
issuing of.,an injunction by a district judge. But that section does 
not apply to this case. Vulcanite Co. v. Folsom, 3 Fed. 509. The in- 
junction hère was not issued by the district judge under section 
719. When the case was heard below, and the injunction was 
granted, the district judge was holding the circuit court, under 
section 609, Rev. St. TJ. S.; and his authority was co-extensive with 
that of any other judge sitting in the same court. Robinson v. 
Satterlee, 3 Sawy. 134, 140, Fed. Cas. No. 11,967. Therefore, his 
action in granting the injunction had the same force and eflfect 
as if the court had been held by the circuit justice, or a circuit 
judge, or by a full bench. Industrial & Mining Guaranty Co. v. 
Electrical Supply Co., 7 C. C. A. 471, 58 Fed. 732, 737. The decree 
appealed from is the decree of the circuit court. 

Upon a careful considération of the whole record it seems to 
us that the proof s justifled the allowance of a preliminary injunc- 
tion, and therefore the interlocutory decree granting the same is 
aflSrmed. 



SCHENCK et al. v. DIAMOND MATCH CO. 

(Circuit Court of Appeals, Third Circuit. November 9, 1896.) 

No. 23, September Term, 1896. 

Patents— Invention— Inpkingembnt — Friction-Match Dbvicb. 

The Pusey patent, No. 483,166, for a friction-match devlce designed to be 
carried in the pocliet, hdd to show sufficiont invention to sustain the patent, it 
appearlng that the devlce, though simple, was new in the art, and was cheap- 
and convenient, and supplied a distinctly feit want; and the patent also held 
infringed. 71 Fed. 521, afflrmed. 
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Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

This -was a suit in equity by the Diamond Match Company against 
John H. Schenck and John M. Moore, trading as Dr. J. H. Schenck 
& Sons, and the Binghamton Match Company, for alleged infringe- 
ment of letters patent No. 483,166, issued September 27, 1892, to 
Joshua Pusey, for a friction-match device, designed to be carried 
in the pocket. The circuit court sustained the patent, found in- 
fringement, and entered a decree accordingly. 71 Fed. 52L De- 
fendants appealed. 

Charles A. Brodek, for appellants. 
Joshua Pusey, for appellee. 

Before ACHESON, Circuit Judge, and BUTLER and WALES, 
District Judges. 

BUTLER, District Judge. The decree of the circuit court must 
be aflarmed. The record shows nothing to sustain either of the dé- 
fenses set up. The défendants' device is undistinguishable from 
the plaintiffs' except in slight unimportant formai différences — ap- 
parently introduced to avoid liability for infringement. 

The other défense — lack of patentable norelty — présents little 
greater diflQculty. While the invention dîsplayed is of a low or- 
der, it is sufficient to support the patent. The device, though sim- 
ple, was new in the art, and was cheap, convenient, and supplied a 
want 'distinctly felt. Manufacturera of matches immediately rec- 
ognized its usefulness, and sought the privilège of making it. The 
défendants were among the flrst to do so, and seem to hâve enter- 
tained no doubt respecting the validity of the patent, "until their 
efforts to obtain such privilège on their own terms had failed. The 
défendants may well be regarded as experts in the art, and their 
conduct was an unbiased and emphatic expression of judgment in 
favor of the patent; their présent expression and that of their ex- 
perts are probably entitled to less weight. 

The effort to prove anticipation by the Farnhams failed. With- 
out considering the question whether this défense is admissible un- 
der the pleadings, it is suflQcient to say that we are satisfled the dé- 
fense is not proved. Nothing is shown but occasional, tentative ex- 
périmente by the Farnhams, made years ago to meet their personal 
and temporary wants. Precisely what they accomplished is uncer- 
tain; no sample of their device is exhibited. Whatever it may 
hâve been it was never applied to nor intended for the public use; 
it was a mère makeshift, for a temporary purpose, which disappear- 
ed with the occasion that called for it, never known to anybody but 
the Farnhams, and now is almost forgotten by them. 

The decree is aflarmed. 
v.77p.no.l — 14 
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CLEVELAND FAUCET OO. v. SYRACUSE FAUCBT CO. 

(Circuit Court, N. D. New York. November 9, 1896.) 

Patents— Invention and Inpringbment— Hydhadlic Air Pumps. 

The Weatherhead patent, No. 504,097, for an hydraulic air pump, heU TaM, 
as showing patentable invention, and also held Infringed by a pump containing 
mechanism which accomplishes the same result in the same way, and difCers 
only in détails of construction. 

This was a suit in equity by the Cleveland Faucet Company against 
the Syracuse Faucet Company for alleged infringement of a patent 
for improvements in hydraulic air pumps. 

Thomas K. Banning, for complainant. 
George W. Hey, for défendant. 

COXE, District Judge. This action is founded upon letters pat- 
ent, No. 504,097, granted to Edward H. Weatherhead, August 29, 
1S93, for improvements in hydraulic air pumps. It is not pretended 
that thia is a primary patent. The spécification expressly states 
that the invention is for improvements upon the pump of a prior pat- 
ent granted to Weatherhead, October 7, 1890. It says, further: 

"My Invention relates to tiydraullc air pumps of the variety in which hydraulic 
pressure is automatlcally controlled to compress air or to force the same under pres- 
sure into a réceptacle or chamber, and to this end the invention consista in the 
construction sbown and described and partlcularly pointed out in the claims." 

The pump thus described is useful in many arts, but, perhaps, its 
principal and most familiar use is in forcing air into béer kegs so 
that the béer may be drawn from the faucet at the bar although the 
keg is located in the cellar. 

The patent has seven claims which aptly describe and cover the 
various features of the pump. No attempt has been màde to segre- 
gate thèse claims upon the question of patentability. The flrst 
claim is as follows: 

"(1) In a hydraulic air pump, the pump caslng and the valve and piston to 
control the inlet and outlet of the motive fluid, in combination with two cyllnders, 
one within the other having each an open fluid connection with the pump caslng, 
and connected pistons in sald cyllnders, substantially as described." 

The next four claims contain the same main éléments with various 
différences of détail. The sixth and seventh claims contain limita- 
tions which it is unnecessary to consider at the présent time. The 
défenses are noninfringement and lack of invention. 

It is proved by testimony, which is uncontradicted and trust- 
worthy, that Weatherhead conceived the invention in Mareh, 1888. 
This disposes of the patents to Olin, Stitt and Shiring, as ail were ap- 
plied for and granted after that date. 

The défendant expressly admits that the combination of the patent 
is not anticipated, but contends that if there be any patentable nov- 
elty it résides in détails of construction which the défendant does 
not employ. The question is, therefore, a simple one. The com- 
bination being new, it only remains to inquire whether it produces 
a new resuit or an old resuit in a better way. That it produces the 
desired resuit in a better way seems clear from the évidence. With- 



PETEESEN V. J. F. CUNNINGHAM CO. 211 

ont entering înto a discussion of the prior patents it is apparent 
that Weatherhead bas made a marked improvement in the art, 
With the disappearance of the Olin and Stitt patents, the patent to 
Bailey of March, 1875, is the defendant's best référence. It re- 
quires no assistance from an expert to perceive that the Bailey 
pump is a complicated and cumbersome apparatus. It is a labyrinth 
of pipes and valves, so intricate and expensive that the pump can 
hardly be available for practical purposes at the présent day. The 
pump of the patent, on the contrary, is simple, economical, compact, 
durable and eflScient. It is unquestionably a distinct improvement 
over the Bailey pump and others of that class. 

Upon the question of infringement the complainant's expert testi- 
fies that the exhibit "Defendant's Pump" "contains mechanisms al- 
most identically the same as those shown and described in the pat- 
ent sued on, so combined and arranged as tp accomplish the exact 
and identical results." The character of the structures involved 
necessarily renders the drawings intricate, obscure and difflcult to 
follow, but from the study which the court has been able to give the 
case it is inclined to concur in the opinion just quoted. The de- 
fendant's expert also flnds ail of the main éléments of the combina- 
tion in the defendant's pump, the différences being confined to the 
most minute détails. Perhaps the most noticeable of thèse is the 
horizontal, instead of the perpendicular, location of the fluid con- 
trolling valve mechanism. As this mechanism produces the same 
resuit in substantially the same way, the fact that it is not vertical 
is wholly inconsequential. 

In the gênerai opinion that this pump is an infringement the de- 
fendant appears to join. Soon after the commencement of this 
action it stopped manufacturing, its manager testifying as foUows : 

"Q. Why hâve yon disoontlnued? A. Because I had other pumps equally as 
good that 1 didn't think infrlnged, If there was any Infringement." 

The défendant introduced in évidence samples of other pumps 
made since the commencement of this suit. The complainant, 
though insisting that thèse are also infringements, objecta to the 
considération of the question at this time. The objection is well 
founded, the better practice being to confine the controversy to the 
issues raised by the pleadings. The complainant is entitled to the 
usual decree. 



PBTBRSBN et al. v. J. F. CUNNINGHAM CO. 

(District Court, N. D. California. November 14, 1896.) 

No. 11,253. 

I. Seamen— Shortagb of Provisions— Antiscorbutics. 

The fact that there is a supply of Urnes on board a vessel, from whIch the 
crew are at liberty to help themselves, is not a compliance with the requirements 
of Eev. St. § 4569, which malies it tmperative upon the master to serve the 
crew with a regular, daily allowance of antlscorbutics. 
3. Samb— Pekalty. 

The penalty Imposed by Rev. St. § 4569, upon the master of a vessel, for 
failing to serve hls crew with antlscorbutics, does not inure to the benefit of the 
crew. 
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8. Samb— Ship Brkad— Substitdte. 

A breaij or pastry composed of one-thlrd flour and two-thlrds copra (drled 
cocoanut) Is not a proper and équivalent substitute for ship bread. 

4. Samb — Pkolongbd Voyage. 

The usual length of a voyage by sailing vessel being 45 days, delay, by rea- 
son of bad weather or accident, prolonging -the same to 59 days, does not jus- 
tify the master in shortening the schedule allowanee of provisions of the crew. 

5. Samb. 

Whether the failure of a master to properly provision hls ship is from négli- 
gence or inadvertence is immaterial. The mère failure to fumlsh the crew witb 
the scheduled allowanee is actionable, and a recovery may be had unless it is 
satisfactorily shown that any provisions, the allowanee of which bas been re- 
duced, could not be procured in sutficient quantifies, or were unavoidably lost 
or Injured, and that proper and équivalent substitutes were supplied in lieu 
thereof, In a reasonable time. 

Libel in personam by Joseph Petersen and others, seamen of the 
schooner Viking, against the J. F. Cunningham Company, to reoover 
certain penalties provided for by section 4568, Key. St., for the failure 
of the master. to supply the libelants with certain articles of f ood, as 
per the agreement contained in the shipping articles ; also to recover 
for failure of master to serve lime juice, sugar, and vinegar as re- 
quired by section 4569, Eev. St. 

H. W. Hutton, for libelants. 
Andros & Frank, for respondent. 

MORROW, District Judge. This is a libel in personam against the 
owner of the schooner Viking, to recover certain penalties imposed 
by section 4568 of the Eevised Statutes, and recoverable as additional 
wages, for thé failure on the part of the master to supply libelants 
with certain articles of food as per the agreement expressed in the 
shipping articles. The libelants are flve out of a total complément 
of nine men, including the captain. They shipped at the port of San 
Francisco, on the schooner Viking, for a round trip to Fanning Islands, 
in the Pacifie Océan, thence to siuch other foreign ports as the master 
might direct, and retum to San Francisco for final discharge; voyage 
not to exceed 12 calendar months. There were also on board the 
captain's wife and two passengers, making twelve persons in ail on 
board. No complalnt is made by the libelants respecting the quan- 
tity or quality of the food fumished on the outward voyage to the 
Fanning Islands, or on the return trip until after the schooner had 
left Kusaie, in the Caroline Islands, which was the last touching 
place before the vessel reached San Francisco. The shortage is al- 
leged to bave eommenced 10 days after leaving Kusaie, and to hâve 
continued substantially during the remainder of the voyage. The 
respective capaoities of the mariners who are suing are as follows: 
Joseph Petersen, flrst mate; William Sievers, cook; John Johnson 
and E. Carroll, seamen; Korea Sanowski (spelled "Kortia" in the 
shipping articles), boy. It is to bé noticed that the second mate and 
two of the seamen hâve not joined with the libelants in suing the Com- 
pany, nor hâve the two passengers who made the roimd trip. It is 
alleged in the libel that when the vessel left Kusaie she was short of 
provisions, having, among other things, but suflficient bread for 8J 
days; méat for 25 days; no vinegar; no peas; an insufflcient supply 
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of sugar. It is further averred : That an abundance of each of thèse 
articles of food could hâve been obtained at the port of Kusaie. That, 
during the last portion of the voyage from Kusaie to San Francisco, 
the allowance of bread served to libelants was not more than an 
average of one-half pound per day, and that no substitute was given. 
No sugar was served, to be used with the lime juice. Lime juice 
was served but 3 days. The méat served libelants was reduced to 
more than one-half the amount allowed by law. No peas were served. 
No vinegar was served. The bread served for 41 days of the voyage 
was composed one-third of flour and two-thirds of copra; the latter be- 
ing, it is alleged, an article unflt for human food. The sugar was re- 
duced by more than one-third the amount allowed by law. No sub- 
stitutes were given for the articles of food so short as af oresaid. The 
prayer of the libel asks for the penalties imposed by section 4568, 
according to the short or non allowance, as the case may be, of the 
articles of food referred to, and also that the same penalty be imposed 
and awarded to the libelants, as additional wages, for the faUure of 
the master to serve the lime juice, sugar, and vinegar as required 
by section 4569, Rev. St. TJ. S. The answer admits that the allowance 
of bread was somewhat shortened, but dénies that any of the other 
articles of food were insuiHcient in quantity. It justifies the ré- 
duction of the regular statutory allowance of bread on the ground 
that the vessel was delayed for a period of 18 days by reason of the 
running ashore of the vessel near Kusaie, and her retum to that 
place for repairs, and a subséquent further delay of 20 days during the 
voyage because of adverse winds and tempestuous weather. It is 
claimed, however, that an équivalent and proper substitiite was given. 
Section 4568 of the Revised Statutes, under which the libel is brought, 
reads as follows: 

"If, during a voyage, the allowance of any of the provisions whieh any seaman 
bas, by his agreement, stipulated for, is reduced, except In accordance with any 
régulations for réduction by way of punishment, contained in the agreement, and 
also for any time during which such seaman willCully, and without sufïicient 
cause, refuses or neglects to perform his duty, or is lawfully under coniinement 
for misconduct, either on board or shore; or If It is shown that any of such pro- 
visions are, or hâve been during the voyage, bad in quality and imflt for use, the 
seaman shall receive by way of compensation for such réduction or bad quality, 
according to the time of its continuance, the following sums, to be paid to htm in 
addition to and to be recoverable as wages: First. If his allowance is reduced 
by any quantity not exceeding one-third of the quantity specified in the agi-eement, 
a sum not exceeding flfty cents a day. Second. If his allowance is reduced by 
more than one-third of such quantity, a sum not exceeding one dollar a day. Third. 
In respect of bad quality, a srun not exceeding one dollar a day. But if it is shown 
to the satisfaction of the court before which the case is tried, that any provisions, 
the allowance ôf which has been reduced, could not be procured or supplied in 
Bufflcient quantities, or were unavoidably Injured or lost, and that proper and 
équivalent substitutes were supplied in lieu thereof, in a reasonable time, the court 
shall take such circumstances into considération, and shall modify or refuse com- 
pensation, as the justice of the case may require." 

The scale of provisions agreed to be furnished and contained in the 
shipping articles (which is identical with the sehedule in Table A an- 
nexed to section 4511, Rev. St.), in addition to the daily issue of lime or 
lemon juice, sugar, and vinegar, or other antiscorbutiçs, as required 
by law, is as follows: 1 pound of bread a day; 1^ pounds of beef four 
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times a week; IJ pounds of pork three times a week; ^ pound flour 
three times a week; ^ pint peas three times a week; | ounce tea a 
day; ^ ounce coffee a daj; 2 ounces sugar a day; 3 quarts water a 
day. This schedule of provisions is to be furnished to eacli member 
of the crew. Certain substitutes are, however, provided for, as fol- 
lows : 

"One ounce of coffee, or cocoa or chocolaté may be substituted for oue-quarter 
ounce of tea; molasses for sugar, tbe quantlty to be one-half more; one pouud of 
potatoes or yams; one-half pound flour or rice; one-third phit of peas or one 
quarter phit of barley may be substituted for each other. When fresh méat is is- 
sued, the proportion to be two pounds per man, per day, in lieu of sait méat. 
Flour, rice, and peas, beef and pork, may be substituted for each other, and for 
potatoes onions may be substituted." 

It may be observed hère that no claim is made with référence to the 
quantity or quality of coffee, tea, or water supplied. 

Two questions arise under tlie facts of this case: First, whether 
the schedule of provisions referred to, or the substitutes, were fur- 
nished; second, whether any shortage or réduction in the scheduled 
allowance was justifled. The testimony is contradictory. That 
given by most of the libelants is evidentiy somewhat exaggerated. 
This is particularly true of the cook's testimony. That there was 
a gênerai shortage in the provisions is, I think, clearly established 
by the testimony. But that the shortage was suoh as to cause any 
particular suffering, or even great personal discomfort, to the libel- 
ants is doubtful. It appears that the voyage was an unusually long 
one. It was testifled that the ordinary length of time for the voyage 
from Kusaie to San Francisco would be from 40 to 45 days. The 
voyage in question consumed 59 days. The vessel flrst left Kusaie, 
in the Caroline Islands, to retum to San Francisco, on February 14, 
1896; but she ran on a reef, and was compelled to put back to 
Kusaie for repairs, which detaîned her some 18 days. .A^ter her 
second departure from Kusaie, on March 7, 1896, she encountered 
adverse winds and gales, which, so the captain claims, protracted 
the voyage some 20 days longer than would otherwise hâve been con- 
sumed. The vessel was provisioned at San Francisco for the round 
trip. She carried a mixed cargo of gênerai merchandise and lum- 
ber, among which were such articles of food as bread and beef. Ail 
of the cargo delivered at Kusaie was consigned to one trader there, 
— in fact, the only one at that place, A cargo of copra — dried coeoa- 
nut — was taken on board at Kusaie. The cook testifies that he 
called the master's attention to the fact, before departing from 
Kusaie, that the ship's stores were short. The captain admits that 
he was somewhat in need of provisions, — that is, the scheduled pro- 
visions, — and claims to hâve made some effort to procure additional 
supplies from the trader. In this attempt he states that he was only 
partially successful. But, in spite of an additional supply of pro- 
visions, the captain found it prudent and necessary to shorten the 
allowance of his provisions some 10 days after leaving Kusaie the 
second time. The cook claims that everything was shortened, and 
his testimony and that of the other libelants, excepting the mate, 
would lead one to believe that the crew actually suflered from star- 
vation. The testimony of the flrst mate, who is one of the libelants. 
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and at the time of testifying was the master of the schooner, is more 
reliable. It appears from his testimony that the principal trouble 
lay with the shortage of bread. Without rehearsing in détail the 
testimony of the varions witnesses as to the quantity of each dis- 
puted article furnished, I may say that in my opinion the sait beef, 
pork, and peas supplied were adéquate, and, if not within the sched- 
uled allowance, were at least substantially so near thereto as not 
to furnish any reasonable basis for the imposition of the penalty 
provided by section 4568, Eev. St. The principal question is with 
respect to the bread and sugar, and also the vinegar, lime juice, and 
sugar to be served therewith, as required by section 4569, Id. 

With référence to the vinegar, lime juice, and sugar to be served 
with the latter, very little need be said. Thèse are required to be 
supplied and served to the crew by section 4569, Rev. St., as fol- 
lows: Lime juice and sugar daily at the rate of half an ounce each 
per day, and vinegar weekly, at the rate of half a pint per week, for 
each member of the crew. The testimony shows that no lime juice 
was served, excepting during the last three days before reaching 
San Francisco, nor was any sugar served with the lime juice, and 
no vinegar was served. The captain claims, with respect to the 
lime juice, that the crew received a proper substitute, viz. limes, 
which were shipped at Kusaie. In this he is corroborated by the 
passenger who testified. While there were limes on board, suifi- 
cient, perhaps, to last the entire voyage, still it does not satisfac- 
torily appear that the master ever served the crew with them. It 
may be that the libelants were f ree to help themselves whenever they 
chose or felt inclined to do so, but can this be said to constitute 
a compliance with the provisions of section 4569, Id.? That section 
makes it the imperative duty of the master to supply the crew with 
a regular daily allowance of lime or lemon juice, and also sugar 
and vinegar, or other antiscorbutics, to be served in the propor- 
tions referred to above. For failing to serve this lime juice, sugar, 
and vinegar, or other antiscorbutics, the statute imposes a penalty 
upon the master, but this penalty does not inure to the benefit of the 
crew; nor is it provided that they shall recover any penalty, in 
the way of additional wages, for the master's omission in this respect. 
As said by Judge Hoffman in The Rence, 46 Fed. 805, in speaking 
of the duty imposed by the statute upon the master to serve lime 
juice, etc., and the penalty for a failure to do so: 

"The provisions of the statute in this respect are mandatory, and the captain 
will be liable to the infliction of a fine, If convlcted of an omission to eomply with 
his duty in this respect, even though the omission should be followed by no ill con- 
séquence to the crew. In this penalty, however, the seamen hâve no Interesl." 

Section 4569 dififers in this respect from section 4568. The lat- 
ter section specifically provides for a penalty which shall inure to 
the benefit of the crew, and be recoverable as additional wages at 
so much per day. Nor can the penalty provided for in section 4568 
be made applicable, by implication, to section 4569. The former 
statute relates exclusively to the failure of the master or owners 
to supply the crew with the provisions stipulated for in the shipping 
articles, while the latter statute relates only to the failure of the 
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master to serve the crew with antiscorbutics, and the failure to hâve 
on board a medicine chest, médical stores, lime juice, etc. The 11- 
belants hâve therefore mistaken their remedy, when they seek to 
avail themselves of the penalties provided for by section 4568, for vio- 
lations by the master of the requirements of section 4569, relating to 
lime juice, sugar to be served therewith, and vinegar, or other anti- 
scorbutics. The claims for the failure of the master to serve them 
with lime juice, sugar, and vinegar will, therefore, be disallowed and 
denied. 

We now corne to the question as to the allowance of bread. The 
captain admits a shortage in the bread allowance, but, as we hâve 
seen from the averments of the answer, claims that a proper and 
équivalent substitute .was furnished. This substitute consisted 
in mixing copra — dried cocoanut — with flour. The proportions 
to which the cook testifled were one-third flour and two-thirds copra. 
The libelants testify that this cocoanut bread did not answer the pur- 
pose of an équivalent and adéquate substitute for bread, and that 
it produced a sort of diarrhea, besides having a debilitating effect. 
The captain, his wife, and the passenger who testifled state that this 
combination of flour and copra made a very palatable kind of bread. 
It is very doubtful, however, whether bread composed one-third of 
flour and two-thirds of dried cocoanut, while it may make a very 
. palatable pastry, is a sufflcient and proper substitute for the more 
nourishing and stable article of bread called for by the statutory 
schedule. One of the seamen swom for the respondent admits that 
the reduced allowance of biscuits — ^two one day and three the next — 
was not sufflcient for him. He himself appears, according to the 
testimony of some of the libelants, to hâve entered a complaint with 
respect to the sufficiency of the food, but in his testimony he claims 
that this complaint was made simply as to one meal; that he had 
been detained at his post by reason of the fact that the mate did 
not relieve him in time, and that some one else had meanwhile eaten 
his dinner. The entries in the log book bear out the fact that there 
was a shortage of bread and flour (entry of March 24th), and that 
copra was used with the food, and that they were getting short of 
everything (entry of April 15th). FoUowing this last entry are the 
entries of April i6th, 17th, 18th, 21st, 22d, 23d, 24th, to the effect that 
the crew were employed in peeling copra. On the 25th of April 
the bark J. A. Falkenberg was sighted and spoken, and the captain 
procured some provisions from the master of that vessel, which re- 
lieved, to some extent, the wants of the crèw. Among thèse provisions 
were two sacks of flour. Ten days after meeting with the bark, the 
Viking arrived in San Francisco. This was on the 5th of May, 1896. 
It is to be observed that the scale of provisions required by the 
schedule does not mention any substitute for bread. No substitute 
or équivalent seems to be contemplated. As was said in the case of 
Broux V. The Ivy, 62 Fed. 600, 603, where a shortage of bread was 
involved: 

"Considérable quantities of beef, pork, and flour were left over,— sufflcient, per- 
haps, to hâve lasted, if the voyage had been prolongea, for a few weeks; but, as 
has already been remarked, a surplus of méat or of other provisions will not make 
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up for the want of bread;" citing the cases of The Hennon, 1 Low. 515, Fed. Cas. 
No. 6,411, and The Mary Paulina, 1 Spr. 45, Fed. Cas. No. 9,224. 

In The Hermon it was considered that the substitution of flour, 
which is cooked by the ship's cook into good and wholesome bread, 
may be substituted for ship bread. In The Mary Paulina it was 
said that no "overabundance of méat, fresh or salted, can be sub- 
stituted for the bread required by the statute" (referring to the 
statute of July 20, 1790, § 9; 1 Stat. 135). The cook swears that 
the flrst tin of biscuit lasted 8 days, and that they were allowanced 
after that, only one tin remaining. He admits, later on in his tes- 
timony, that the réduction in the regular allowance commenced 10 
■days after leaving Kusaie, when a gênerai réduction was made. 
The testimony of the other libelants.is to the effect that the réduc- 
tion flrst began 10 days after leaving Kusaie, and that it continued, 
substantially, until the vessel "reached San Francisco. The libelants 
were theref ore without the regular and scheduled allowance of bread 
for a period of 49 days. I further flnd f rom the testimony that such 
insufiScieney in quantity exceeded one-third of the scheduled allow- 
ance, and that the substitute served, composed of flour and copra, 
was not a "proper and équivalent" one. The statute imposes a pen- 
alty "not exceeding one dollar a day." This gives the court a dis- 
crétion as to the amount to be imposed. I shall award the sum of 
75 cents a day for the period of 49 days to each of the libelants, mak- 
ing a total sum of |183.75 for the short allowance of bread. 

We next take up the question of the amount of sugar served. 
The cook swears that there were about 50 pounds on board when the 
vessel left Kusaie; that the allowance was reduced 10 days out from 
that place; that it lasted about 20 days, when molasses was served 
as a substitute ; that there were only 2| gallons of molasses on board ; 
that it lasted until the vessel arrived at San Francisco. No sugar 
was procùred either at Kusaie, or from the bark J. A. Falkenberg. 
The scheduled allowance of sugar is 2 ounces per day to each mem- 
ber of the crew, and it is provided that molasses may be substituted 
for sugar, the quantity to be one-half more. There should hâve been 
on board, to last the entire voyage of 59 days, when the vessel sailed 
from Kusaie, 87^ pounds of sugar. Instead of that, there was, as 
we hâve seen, but about 50 pounds, — a deficiency of more than one- 
third the quantity required by the statute. Making due allowance 
for the use of the molasses as a substitute for the sugar, I flnd that 
the allowance of sugar was reduced by more than one-third of the 
scheduled quantity, and for a period not exceeding 29 days. I shall 
allow a penalty of 75 cents per day to each of the libelants, mak- 
ing a total sum of 1108.75. 

Respecting the second contention of respondent, that the master 
was justified in reducing the quantity of scheduled articles of food 
complained about, for the reason that but little could be procùred 
at Kusaie, and because of the unavoidable delays encountered, it 
does not appear from the évidence that there is any real, substantial 
excuse for having run short of the scheduled articles, found to hâve 
been shortened, to the extent to which it occurred on the voyage in 
question. It is true that the voyage, by reason of running on a 
reef near Kusaie, and because of adverse winds and weather, waa 
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considerably prolongea. But I do not think it was protracted to 
such. a period as can be deemed a justiâcation of the course pursued 
by the master of this vessel. The master'of a vessel — particularly 
of a sailing vessel traveling to localities and ports not much frequent- 
ed by vessels and traders — ^must not only be adequately supplied 
with provisions for his crew to last the ordinary voyage, but he is 
under the duty of preparing reasonably, to soûle extent, for the ex- 
igencies and necessities of a longer voyage than is expected or is 
usual. Navigation by sail, even to-day, is more or less uncertain, 
so far as speed and duration are concerned ; and it will continue to 
be so until huraan ingenuity can discover some means of controlling 
or anticipating the condition of the éléments, upon which the loco- 
motive power of a sailing vessel alone dépends. It is true that, 
where the voyage is prolonged beyond ail reasonable expectation, 
the master will be justifled, when no additional supplies can be pro- 
cured, in reducing the allowance of food. As, for instance, was 
done in the case of Ferrera v. The Talent, Fed. Cas. No. 4,745. There 
the ordinary length of the voyage was 50 days, whereas the partic- 
ular trip in question consumed 104 days,— over double the usual 
time. It was held that this extraordinary delay at sea justifled 
a réduction in the allowance. I do not think that the length of the 
voyage of the Viking in this case — a period of 59 days — brings it 
within the rule of necessity. It was at best but 14 days more than 
the average trip of 45 days. My conclusion upon this phase of the 
case is that, while the voyage was considerably delayed, still it was 
not so greatly and unavoidably prt)longed as to justify the master 
in reducing the allowance of food to his crew, so far as I find that 
they were in fact reduced; in other words, the master should hâve 
had suffîcient to last the entire voyage. 

The final claim is made by the respondent that the master made 
every reasonable effort to procure additional provisions f rom the only 
trader at Kusaie. There is some conflict in the testimony as to 
whether the master could not hâve procured more than he really did. 
He says he delivered, as part of his cargo, 100 tins of bread to Mil- 
ander, the trader, and that he could only get back 6 tins of bread 
and some other supplies. His testimony in this respect is as f ollows : 
"Before sailing I spolie to Captain Milander, the trader, and told liim I was 
rather short, and asked him if he could help me any. He made considérable of a 
Idek about it, and said that we had brought Mm provisions to trade with; tliat 
hé had no other means of getting provisions, and we had disappointed him on our 
last voyage in about two months, so that when we arrived there there was nothing 
in tbe store, and that he had no assurance but whai we would do the same thing 
again; that he had traders among the Caroline Islands he had to supply; that hia 
cnly means of procuring provisions was through us, and, if he could not supply 
his traders, they would go to some one who could supply them. The Germans 
were his competitors there." 

Further on in his testimony the master states that he mauaged to 
get 6 tins of bread out of the 100 he had delivered to Milander. Each 
tin contained 50 pounds, making a total of 300 pounds. Besides this, 
he says he got other supplies, which it is not necessary to specify. 
It does not appear, however, that he obtained any sugar. I am not 
entirely satisfied whether the master's statement as to what he re- 
ceived from Milander is absolutely correct. I doubt whether he 
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succeeded in getting tlie six tins of bread. A list of provisions on 
board was taken, when the vessel left Kusaie, by the cook, and this 
was entered in the log book by the mate. It only refers to two tins 
of bread, which the cook says is ail that was on board. It is cer- 
tainly singular that the captain, who had undoubted access to, and 
presumably consulted, his log, did not notice this entry, and, if it 
be true that he had six tins instead of two on board, did not correct it. 
Again, it is difficult to understand why, if the captain did procure 
six tins of bread at Kusaie, the allowance should hâve been reduced 
when only ten days ont from the latter place. The mate says that 
another vessel arrived at Kusaie while the Viking was still there, 
and that she had provisions on board, and that he saw some of them 
landed. The captain states that this vessel had no stores, but only 
merchandise. However this may be, the computations I hâve made 
show that, even had not the schooner been delayed, she did not hâve 
sufficient bread or sugar to last for an ordinary trip, viz. from 40 
to 45 days. I cannot but conclude that there must hâve been some 
négligence or inadvertence on the part of the master or owners 
with respect to the provisioning of the vessel. But whether this 
failure arose through négligence or inadvertence is immaterial, so 
far as the recovery of the penalty provided for by section 4568 is 
concerned. The mère failure to fumish the crew with the scheduled 
allowance is actionable, and a recovery may be had, unless it can 
be shown to the satisfaction of the court that any provisions, the 
allowance of which has been reduced, could not be procured or sup- 
plied in suiBcient quantities, or were unavoidably lost or injured, 
and that proper and équivalent substitutes were supplied in lieu 
thereof, in a reasonable time, in which event the court may modify 
or refuse compensation as the justice of the case may require. No 
such showing, as indicated, to the satisfaction of the court, can be 
said to hâve been made in this case. The statute was enacted for 
the benefit of our merchant seamen. It was designed to prevent 
famine on board vessels at sea, and to préserve the health of the 
crew. In the case of The Mary, 1 Ware, 465, Fed. Cas. No. 9,191, 
Judge Ware, in an action similar to that in this case, but brought 
under section 9 of the act of July 20, 1790 (1 Stat. 135), which is some- 
what différent from the présent law as contained in section 4568 of 
the Revised Statutes, said that, where the master found himself 
in a port where he could not procure provisions of the amount and 
description directed by law, other articles might be substituted 
which are of équivalent value; that this tempérament in the con- 
struction of the statute had been introduced upon the reasonable pre- 
sumption that the law did not intend to require of the master im- 
possibilities, but that the courts were bound to see that the substi- 
tutes offered were a full équivalent, both in quantity and quality, 
for that required by the text of the law — 

"The more so as the policy of the law addresses itself so strongly to the in- 
terests of humanity, it being intended to guard against the dreadful sufferings of 
famine while the ship's company are isolated from ail the world, and under a 
positive impossibility of relieving themselves." 

Again, the same learned judge observes, in applying the law to the 
facts of the case he was then considering: 



220 77 FEDERAL KBPORTEK. 

"I have no doubt that It was owlng to unexpected contlngencles that the vessel 
was left with this short supply of provisions, and not to the want of ordinary 
brudence or forecast on the part of the owners. Their Intention was to have had 
an addition made to her stores for the retum voyage, in a foreign port. But un- 
fortunately, and without any fault on thelr part, they could not be obtained. A 
court, however, which is bound to administer the law, cannot talîe those cireum- 
stances into considération. The text of the law is imperative, and it is framed in 
the spirit of wisdom and humanity; and the iuterests of commerce, as well as 
humanlty, require that it should be carried into efEect." 

Upon the whole of the case, while, as stated, I do not think the 
libelants suffered to any great degree, and could not recover damages 
for suffering endured by reason of hunger, and for injuries to their 
health thereby, still they have brought themselves withln the terms 
of section 4568, Eev. St. TJ. S., with respect to the short allowances of 
bread and sugar. Let a decree for libelants be entered in accord- 
ance with this opinion. 



IJNSURANCE CO. OF NORTH AMERICA et al. v. SVENDSEN et al. 

(Circuit Court, D. South Carolina. December 3, 189G.) 

Marine Insukancb — Abandonmbnt — Salvage. 

The insurer of a vessel's cargo, which has been so damaged by a péril insured 
against as to become a total loss, or as to malse an abandomnent inévitable, has 
such an interest in the salvage of such cargo, even before abandonment, when 
it is difHcult or impossible to discover or deal with the owner, and especially If 
his remedy is lilîely to be lost by delay, as to entitle him to come into equity to 
protect the same, and to assert, as against the master of the vessel or others, lils 
right to be consulted as to the disposition of such salvage. 

Théo. G. Barker, for complainants. 
Bryan & Bryan, for défendants. 

SIMONTON, Circuit Judge. The steamship Michigan, a Norwe- 
gian vessel, loaded in the port of Charleston, S. 0., with a cargo of 
cotton. She started on her voyage, but, before she crossed the 
Charleston bar, it was discovered that her cargo was on tire, and 
she put back into port. The lire was extinguished, and upon dis- 
charging cargo it was discovered that 812 baies of cotton were de- 
stroyed by fire, 2,642 baies were seriously injured by water, and 
597 baies were not hurt. The cargo was insured in several marine 
Insurance companies, each company having insured separate portions 
of the cargo ; marks and numbers of the baies being speciûed. The 
anderwriters, through their agent, were promptly on the spot, and 
sought to advise with the master of the Michigap, and an agent of 
her owners who was présent with him. The underwriters urged 
that the wet cotton be reshipped and carried to destination, if not 
on the Michigan herself , then on some other vessel chartered for that 
purpose. A part of the wet cotton was shipped, but with regard to 
the remainder, some 1,887 baies, the master and his adviser, the 
agent of the owners, refused to send forward this cotton, and an- 
nounced his intention to sell the same at the port of loading, and 
apply the proceeds towards the expenses to which he had been put. 
Pursuing that intention, he advertised the cotton for sale. Among 
the insurers of the cotton on the Michigan was the Insurance Com- 
pany of North America. This company had insured 3,128 bales^ 
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in the aggregate sum of about $90,000, and, of the baies so insured, 
948 were injured by water. A risk insured against having occurred, 
this insurance company recognized its liability as for a total loss, 
paid in f ull the only one of the insured within reach, in the sum of 
1479.16, before the flling of the original bill, and instituted efforts 
to discover and pay the others. Meanwhile the Michigan, a foreign 
vessel, being about to départ from this country, with her master and 
owners aliens résident abroad, and the certainty that if the master 
carried out his intent to sell the cotton, and departed, there was no 
way of reaching him or the owners in any of the courts of the United 
States, the Insurance Company of North America filed its bill in this 
court, praying that the master and his agents be enjoined from offer- 
ing for sale, and from selling, the cotton as he threatened. To this 
bill a spécial appearance was entered, making sundry objections to 
it. Leave was granted to amend the bill. An amended bill was 
filed, in which, among other things, it appeared that the Insurance 
Company of North America had been able to reach and settle with 
parties, owners of the insured cotton, to the extent of |7,500, and 
was continuing its eiïorts to reach and pay ail the other owners. 
The défendants filed a demurrer to the bill, challenging the right of 
the complainant to come into this court. The two grounds of de- 
murrer which at this point demand attention are: (1) That the court 
had no jurisdiction originally in this action, because the only right 
of action, acquired from the shipper, then had by the insurance com- 
pany, was under $2,000. (2) Because, on the facts alleged by it, the 
complainant had a plain, adéquate, and complète remedy at law for 
any right it had. 

The main question made in the case is: Has an insurer of cotton 
which has been subjected to and has been injured by a risk insured 
against, such a standing in a court of equity as to ask its protection 
from further loss before a formai abandonment to him on the part 
of the owner, who is either unknown or out of reach? The course 
of trade in matters of this character, of which the court will take 
judicial notice, is this: Cotton being shipped, and bills of lading 
taken therefor, the shipper draws his bill of exchange against the 
cotton, attaching thereto the bill of lading and the insurance cer- 
tificates, and negotiates it in market. When the cotton reaches its 
destination, the holder of the documents, whoever he may be, pré- 
sents them, and receives the cotton. If delivery be prevented by any 
risk insured against, he is entitled to demand and receive the sum 
insured. It is manifest that in very many, if not in ail, cases, it is 
dififlcult, if not impossible, to trace the bill of exchange, and to as- 
certain the holder of thèse documents. Now, in case of a disaster 
like the présent, in the port of loading, has the insurer, when liability 
has been flxed by the disaster, any voice in the disposition of so much 
of the property as has been saved? The question is not whether he 
can put himself in the place of the assured, and act upon the rights 
of the assured. To do this, he must be subrogated; he must hâve 
actually paid the loss to the assured. Simpson v. Thomson, 3 App. 
Cas. 284. But the question is whether, under the circumstances 
stated, the insurer has not himself such right and interest as the 
master must recognize and respect, and as the court will enforce. 
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There can be no doubt that, before any disaster bas occuired, the 
insurer cannot interfère. Tbe contract between tbe insurer and the 
insured is a personal contract of indemnity, with no lien on or in- 
terest in the goods or property insured. But wben disaster bas oc- 
curred, and the liability of the insurer bas become fixed, then the 
insurer bas an interest in the salvage of the property saved, and the 
right to bave that applied towards the réduction of his loss. Tbis 
right be can enforce against the owner, and any agent of the owner. 
Thus, an interest in the property insured arises for him. Ordinarily 
he Works out his right through the owner, and, in cases in which an 
abandonment is proper, he accepts the abandonment and becomes 
the owner. Thus, clothed with the légal and bénéficiai interest, he 
can protect or indemnify bimself at law, or in tbis court. But in a 
case like the présent, wben it is difScult, if not impossible, to dis- 
cover or deal with the owner, and thus perfect the abandonment, is 
there no way of protecting tbis interest of tbe insurer in the salvage 
of tbis property, especially wben, if immédiate steps are not taken, 
his remedy may be lost entirely? The circumstances under which 
tbis cotton was placed made it a total loss. As to tbis damaged cot- 
ton, the voyage was broken up wben the master refused to reship it, 
and the proposed sale made tbis a flnality. "Tbe underwriter," says 
Lord Abinger in Roux v. Salvador, 3 Bing. N. 0. 286, "engages 
that the subject of Insurance shall arrive in safety at its destined 
termination. If, in the progress of tbe voyage, it becomes totally 
destroyed or annihilated, or if it be placed, by reason of the périls 
against which he insures, in such a position that it is wholly out 
of the power of the assured or of the underwriter to procure its ar- 
rivai, he is bound, by the very letter of his contract, to pay the sum 
insured." This brings it within the définition of a "total loss." 2 
Arn. Ins. p. 993, § 364. If it be not an absolute total loss, entitling the 
assured to claim against the underwriter without notice of abandon- 
ment, still it is such a case in which an abandonment is inévitable. 
As this is a question wholly between the insured and insurer, it 
would seem that the insurer can waive such notice, and treat the loss 
as total. Indeed, his action in attempting to assume control over the 
property and give directions conceming it might well be construed 
as waiver of notice of formai abandonment. But, if tbis be not so, 
the effect of abandonment would be to relate back to the moment 
of the loss, and to vest title in the underwriter as of that date. Cool- 
idge V. Insurance Co., 15 Mass. 346. This being the case, surely the 
underwriter, who bas recognized the loss as total, and is bona fide 
engaged in settling ail claims for it, and is so perfecting his title as 
to make it relate back from the moment of the loss, bas such an 
interest in the damaged property as entitles him to tbe protection 
of the court therein. 

It is said, however, that, this sbip being in a foreign port, ber 
master represents tbe owners of the cargo as well as of the ship, 
and that as such he can finally détermine the disposition of the 
cargo, if the voyage is interrupted or broken up; that in this dé- 
termination the insurer bas no right to interfère. In Howland v. 
Insurance Co., 131 Mass. 254, there had been a partial loss of a 
vessel. and a sale of her by the master. The court held that there 
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was no sufQcient proof of such necessity as would justify a sale by 
the master without notice to the underwriters, and therefore re- 
quired the owner to make a formai abandonment. On this point the 
court (Gray, C. J.) says : 

"The raie upon this subject Is well settled In this commonwealth. In Gordon v. 
Insurance Ce, 2 Piek. 249, a vessel Insured lu Boston had been sold by auetion by 
the master in San Domingo, after surveyore, who had examined her, and directed 
her to be unloaded and hove down, liad, upon a further examinatlon, reported that, 
from the damage she had sustained by a gale, and by being driven upon the rocks, 
she could not be repaired at that place, by reason of the want of materials and 
the extraordinary cost et making repairs there, without incurring an expense that 
would exceed the value of the vessel, and therefore they condemned her to be pub- 
licly sold for the interest of whom it may concem. The judge presiding at the 
trial instructed the jury that if the master acted in good faith, and the surveyors 
conducted themselves honestly In examining the vessel and in reportmg their opin- 
ion, the sale was justifiable. But the full court held that the certiflcate of the sm-- 
veyors, though entitled to weight, was not conelusive, and that the Instiuction was 
too favorable to the assured; and Chief Justice Parker, in deUvering judgment, 
said, 'It is certain that a master of a vessel, as such, bas no authority to sell the 
vessel or the cargo, unless in a case of extrême necessity.' Id. 262. In Hall v. 
Insurance Ce, 9 Pick. 466, the court, speaklng by that most leamed and accurate 
commercial lawyer, Mr. Justice Putnam, reafflrmed this rule, and added: 'There 
must be something more tban expediency In the case. The sale should be indis- 
pensably requisite. The reasons for it should be cogent. We mean a necessity 
whlch leaves no alternative; which prescribes the law for Itself, and puts the party 
in a positive state of eompulsion to act. The master acts for the owners or insur- 
ers, because they cannot hâve an opportunlty to act for themselves. If the property 
should be kept safely until they could be consulted, and hâve an opportunity, in a 
reasonable time, to exercise their own judgment in regard to the sale, the necessity 
to act for them would cease.' Id. 478. The raie thus laid down bas been uni- 
formly uphéld by this court in subséquent cases." 

In Bryant v. Insurance Ce, 13 Pick. 552, the master sold the car- 
go after a disaster. Action was brought against the underwriter 
as for a total loss. The court say: 

"Plalntlff must prove that the master was authorized thus to terminate the voy- 
age and sell the cargo; for, If he was not authorized to act for the owners and under- 
writers, it would follow that they were not bound by his acts. There was no sug- 
gestion that he had express authority. Plalntlff must malntaln that the authority 
was conferred by law. It would be clear that If the master assiuned to act for 
the owners and undenviiters when they were présent, or so near as to be consulted 
in regard to the disposition of the property, his acts under such assumption of 
authority would not bind them. ♦ * » But if the goods were not perishable or 
damaged, and mlght be preserved in reasonable safety imtil the owners and under- 
writers could be consulted, he should préserve and guard them, and in such case 
he would hâve no more authority to break up the voyage and sell the cargo than a 
mate or a stranger would hâve. And notwithstanding he conducted himself hon- 
estly, yet, if the other éléments which make up this légal necessity are wanting, 
the owners and underwriters would not be bound." 

In that case the sale was held unwarranted, and the underwriters, 
who had not been consulted, were not bound by it. 

In The Sarah Ann, 2 Sum. 206, Fed. Cas. No. 12,342, Mr. Justice 
Story clearly shows that the underwriter has such an interest as 
the master must recognize. The libel was filed by the insurer. The 
learned justice says: 

"It is said that, as the sale was made before the abandonment was accepted, it 
was a sale made by the master as agent of the owners, and that by implication the 
abandonment admits the necessity for the sale, and adopts and justifies it. I can- 
not admit the entire correctness of this argument. When a loss takes place for 
which an abandonment may be made, the master is not exclus! vely the agent of 
the original owners of the ship, but he is the agent of those who retroactlvely be- 
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corne owueis of the ship In conséquence of that event, if an abandonment te made 
and Is Justifiable. The common doctrine Is that the master Is the agent of ail con- 
cemed in the voyage, and that he becomes, by relation, the agent of the underwrit- 
ers, whenever an abandonment has been accepted, from the tlme of the loss lo 
•which that abandonment refers, although»the abandonment may not hâve been 
ofCered or accepted until months after the event. So that, in the présent case, if 
libelants hâve flnally accepted the abandonment, the act of the master in the sale 
is to be treated as bis act, as the agent of the Ubelants [the Insurer], and not as the 
agent of owners." 

So Mr. Justice Miller, in Copeland v. Insurance Co., Fed. Cas. 
No. 3,210, discussing the duties of a master in cases of necessity, rec- 
ognizes the interest of the underwriter after loss has occurred. He 
uses this language: 

"It is well settled tiiat in cases of necessity, happening during the voyage, the 
toaster is by law created the agent for the benefit of ail concemed. • • * And, 
when the Injury to the property is so great as to justlfy a sale, he, from necessity, 
becomes the agent of the underwriters, as well as of the ownei', to effect the sale for 
their beneflt." 

It would seem from thèse authorities that the master cannot ex- 
ercise any right to sell cargo on an interrupted voyage without con- 
sulting the owner or the underwriter, if they be within reach ; that 
the underwriter of goods suiïering from a péril insured against, and 
so injured as to be open to abandonment, has such an interest in 
the property insured as to make the master agent for him, as well 
as the owner; that a sale made before abandonment will not bind the 
underwriter, if improperly made, even if the abandonment be made 
and accepted after the sale. It follows that the underwriter in the 
présent case had the right to be consulted by the master in the dis- 
position of this damaged cotton; that as that right had not yet 
ripened into a légal title, for want of formai abandonment, it was 
not enf orceable in a court of law ; and that, under the circumstances 
of this case, it was and is enf orceable in this court. 
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NEW YORK & S. B. F. & S. TRANSP. CO. v. THE SARATOGA. 

(District Court, S. D. New York. October 31, 1896.) 

Collision — Fbrkyboat and Steamer — Going to itib Lbpt — Contkakt Sig- 
nais — Not Stopping. 

The ferryboat W. B., coming iip the North River and rounding Fort 
William, bound for the Battery, had the steamer S., coming down the 
East river, on her starboard iiand; the feiTyboat gave a signal of two 
whistles three times, and attempted to go to the left across the bows of 
the steairier, and starboarded; the steamer heard but one of thèse sig- 
nais, and that after the steamer had given a signal of one whistle: Held 
(1) that the ferryboat was in fault for departing withdut cause from the 
rule of the road to lieep to the right, and for attempting to cross the steam- 
er's bow wlthout an assenting signal; (2) that the steamer was in fault 
for not reversing until about the moment of collision, in violation of the 
statutory requirement to stop or reverse when in danger of collision, and 
also by Inspectors' Rule 3; and that the damages should be dlvided. 

Butler, Notman, Joline & Mynderse, for libellant. 
Cowen, Wing, Putnam & Burlingham, for the Saratoga. 
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BEOWN, District Judge. As the ferryboat West Brooklyn, com- 
ing from 39th Street, South Brooklyn, to the Battery, at about 1:15 
P. M. of June 4, 1895, was roundlng Fort William, Govemor's Island, 
and about 300 yards distant therefrom, the océan bound steamer 
Saratoga was seen coming down the East Eiver. They soon after 
came in collision, the stem of the Saratoga striking the starboard 
side of the ferryboat and doing considérable damage, for which the 
aboTB libel was filed. 

The collision was certainly inexcusable; the weather was clear; the 
tide slack flood; and no other vessel was sufQciently near to create 
any material embarrassment to either vessel. The collision was 
about in the middle of the East Eiver, between the Battery and Gov- 
emor's Island. The ferryboat on rounding Fort William took a 
course N. x E., heading for her slip at the battery; the steamer was 
heading about west, and had the ferryboat about three points on her 
port bow. The steamer was the privileged vessel, and the feriyboat 
was bound to keep ont of her way. The ferryboat was not so near 
to her slip as to call for any departure from the rule of the road in 
order to enable the ferryboat to make her slip without difflculty; in 
the slack tide she could hâve reached her slip without trouble, and 
without material delay by going to the right, as was her duty to do. 
The ferryboat, however, gave a signal of two blasts three times, in- 
dicating that she would go to the left and cross the steamer's bow; 
whereas the Supervisors' Eules, as well as the Statute, required her 
in that situation to go to the right, under a signal of one whistle; 
and nothing prevented her doing so. In accordance with her whistle 
she starboarded, and changed her heading a point or a point and a 
half to port. At her first signal she slowed; at her second, stopped; 
and at her third, reversed. Only one of thèse signais was heard 
upon the steamer, and that after the steamer had given a signal of 
one whistle in conformity with the rule, which it appears was not 
heard on the ferryboat. 

1. I must hold the ferryboat in fault for departing from the rule 
of the road without sufflcient cause; and for starboarding and at- 
tempting to cross the Saratoga's course without flrst receiving an as- 
senting signal. The E. H. CofBn, 16 Blatch. 421, Fed. Cas. No. 4,310; 
The Clarion, 27 Fed. 128. 

2. The Saratoga must also be held in fault for not sufficiently 
checking her speed on hearing a signal contrary to her own blast of 
one whistle, under Supervising Inspectors' Rule 3. I think the 
weight of évidence is that she did not reverse at ail until about the 
moment of collision; while her log shows that it was from 3 to 4 
minutes from the time her engine was stopped until it was reversed. 
It must hâve been self-evident for some little time before collision, 
that the ferryboat, — a large boat some 200 feet long — would be un- 
able to avoid collision, except by some help from the Saratoga. 
From that moment it was the duty of the Saratoga to reverse under 
the 18th Rule. I am satisfied that she unreasonably delayed re- 
versai; and for thèse reasons she must also be held in fault The 
damages and costs are divided. 

v.77F,no.l — lô 
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THE H. P. DIMOCK. 

METROPOLITAN S. S. 00. v. VANDERBILT et al. 

VANDBRBILT v. METROPOLITAN S. S. GO. 

(Circuit Court of Appeals, First Circuit. September 16, 1896.) 

Nos. 148 and 149. 

1. Collision— Nakbow Charnel— FoG—BxbEssivB Bpeed. 

A steamer passlng through a narrow and much-used thorouglifare In a 
dense fog must slow down to sucb a speed as Is consistent witli the safety 
of bther vessels navigating the channel; and, if such speed does net afCord 
sufflclent steerage way, she should corne to anchor. The Pennsylvania, 19 
Wall. 125; The Nacoochee, 11 Sup. Ot. 122, 137 U. S. 330; The Martello, 
14 Sup. et. 723, 153 U. S. 64, folio wed. 

8. Same— Vbssei, AT Anchor in Channbi,. 

If a steamer going at dangerous speed In a narrow channel In a dense 
fog coUides with an anchored yessel, she is not relieved from liability by 
the tact that the latter was anchored In the channel, having corne to 
anchor becanse of the fog. 

3. Samb— Steerage Way. 

A steamer which enters a narrow thoroughfare in a dense fog, instead 
of walting for the fog to lift, cannot excuse herself for malntaining a dan- 
gerous rate of speed therein on the groijnd that such speed was necessary 
in order to malntaln her steerage wa;^ and courses,, and that this tact 
conStituted a "spécial clrcumstance," withln the meaning of article 23 of 
the International niles. 

4. Same— Statutory Régulations— Judg^ent of Mastbr. 

Where nonobservance of a statutory régulation by a steamer Is the 
cause 6f collision, she cannot be excused from liability because her master 
acted wIth honest judgment under the clreumstances. 
6. Samb— Measube of Damages- Plbascre Yacht. 

In case of the total loss by collision of an expensive pleasure yacht, for 
which there Is no established market value, the damages should be such as 
will put the owner pecunlarliy in the same condition as before the injury; and, 
in estimating such damages, the original prlce of the ship, and its condition at 
the time of the loss, should ail be considered. An Inqulry of practlcal value 
would be, what amount a person of sufflclent means, desiring to acquire a 
yacht of her size and character, might reasonably be expepted to be wlliing 
to pay for the same rather than incur the cost of a new structure, consid- 
erlng, nevertheless, the Inducements to secure the new, by reason of proba- 
ble Improvements and other advantages which the new offers. 

6. Same— CosTs. 

In a suit to détermine the liability of vessels In collision, the court can 
make no order In respect to the costs incurred in an original proceeding 
In the suprême court to prohlbit the court having cognizance of the col- 
lision suit from entertaining jurisdlction , thereof , the writ of prohibition 
having been denled. 

7. Same — Stipulation in Limited Liability Proceedings. 

A vessel owner who, in proceedings for limitation of liability, desires to 
give a stipulation in Heu of transferrlng the vessel to a trustée, must pay 
the taxable costs incident to giving the stipulation, including the expense of 
maklng the appralsal. 

8. Samb. 

In limited liability proceedings, the costs arlslng on every contested issue 
should fall on the loslng party; but the expenses of administration, in- 
cluding the fées and other charges of the offlcers of the court and of the 
commissioner, should be paid from the fund, unless and so far as parties 
bave made issues, and as to thIs exception the owner stands in the same 
condition as any other party. AU such costs of adverse Issues should be 
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taxed without référence to the fund or Its existence, the same as the costs 
of any entirely Independent litigatlon. 

9. Same— Interest— Whbn Alt.owed. 

In cases of limited liability, interest will only be allowed on the appraised 
value from the date of the decree untll payment, and in the event of an ap- 
peal by the owners, which Is unsucoessful, such Interest will be decreed 
against them, in personam, and not agalnst the stipulators. 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts. 

This was a pétition by the Metropolitan Steamship Company for 
limitation of liability for collision between their steamship H. F. 
Dimock and the yacht Alva, at the same time denying liability; 
and a libel by William K. Vanderbilt, as owner of the yacht Alva, 
against the Metropolitan Steamship Company, for damages aris- 
ing from the same collision. A decree was rendered limiting lia- 
bility to the value of the steamship H. F. Dimock and her freight, 
holding such steamship liable for the collision, and awarding dam- 
ages in amount much more than the limitation of liability, and 
both parties appeal. 

John Lowell and Wm. D. Sohier (Robert D. Benedict and Eugène 
P. Carver with them on brief), for Metropolitan S. S. Co. 

Frédéric Dodge and Harrington Putnam (Edward S. Dodge and 
George E. P. Howard with them on brief), for Wm. K. Vanderbilt. 

August Reymert and Frédéric Dodge also submitted a brief for 
eight sailors of the Alva, damage claimants with William K. Vander- 
bilt, appellees in No. 148. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. The gênerai facts involved in thèse 
appeals were stated by the learned judge of the district court as 
follows: 

"This collision cccurred in Polloek Eip Slue, on Nantucket Shoals, between 
8 and 9 o'elock in the mornlng of July 24, 1892, in a fog of great density. 
The Alva was a large steam pleasure yacht of steel or Iron, and at the time 
was going from Bar Harbor to New York, with the owner and his guests on 
board. The Alva entered the Slue, and when about half way through the 
Slue ran into a fog bank of great density, and the master of the yacht, f eeling 
that it was prudent not to go further, came to an anchor. The Dimock be- 
longed to the Metropolitan Steamship Company Line, running between New 
York and Boston, and at this time was on her way from New York to Bos- 
ton. The Alva was headed to the westward, and the Dimock struck her on the 
port side, in conséquence of which the Alva was sunk, and was a total loss, 
but the passengers and the crew escaped." 

The Dimock alone was held in fault, but both vessels appealed, 
the Alva by reason of some minor matters shown by her assign- 
ment of errors, and the Dimock claiming that she was not at 
fault, but that the Alva was. 

The Slue is a well-known thoroughfare on the coast of Massa- 
chusetts, so much used that very few on our shores are more 
thronged. It is a dangerous and diflfîcult channel to navigate, be- 
cause of the swift tide, the direction of which is constantly chan- 
ging, and of dangerous shoals on either hand. But it is claimed 
bj the Dimock that there is an abundance of safe anchorage ground 
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on eîther side of the Slue, more out of the course of vessels than 
the Alva lay, and gôod anchorage bef ore entering it, coming down 
froin the north as the Alva did. She also claims that the Alva's 
place of anchorage was but a little on the east side of the middle 
of the channel, in five fathoms of water, which, it is said, is the 
greatest depth, and almost directly on the course through the Slue 
going north. 

The fog is characterized by the Dimock's master as an "open and 
shut fog." He describes its density in various ways; but it is 
suflficient for the purposes of this case that he admits that, when 
he sighted the Alva, she was only about 250 feet from his pilot 
house. On the part of the Alva, the testimony as to the fog con- 
forms substantially to that in behalf of the Dimock. Her master 
testifles that, before the Alva entered the Slue, the early fog had 
cleared, but that, as she was entering it, a new bank rushed in 
suddenly, — "a defined Wall," "much more dense than an average 
fog"; that as soon as he encountered this bank he slowed down, 
and almost immediately thereafter stopped; that, hoping the fog 
would lift, he allowed his vessel to drift flve or six minutes, but 
he found that she was setting to the eastward, so that, the fog not 
lifting, he came to anchor. 

On the clear facts as to the fog, there can be no question that the 
Dimock was in fault for excessive speed in this thoroughfare, what- 
ever mav be the rule on the opeu' océan. The Nacooehee, 137 U. 
S. 330, 339,11 Sup. Ct 122, 125, stated the principle which must 
govern us. After citing The Batavier, 9 Moore, P. C. 286, the 
court said: 

"The rule laid down In the last-named case is that, at whatever rate a 
steamer was golng, If she was golng at such a rate as made it dangerous to 
any craft which she ought to hâve seen, and might bave seen, she had no 
right to go at that rate." 

It is true that the court did not in express "terms adopt the rule 
thus stated. It is also true that The Nacoochee may not be pre- 
cisely in point for a collision like this at bar, because in that case 
the steamer was aware of a sailing vessel in the vicinity, so that 
she was probably subject to the more deflnite rule given in The 
City of New York, 147 U. S. 72, 84, 13 Sup. Ct. 211, 216, and in 
other casôl of that class. The court, however, referred to The 
Pennsylvania, 19 Wall. 125, 134, and fully recognized it. There 
the rule was applied positively to a vessel in the neighborhood of 
Sandy Hook to the same effect as stated incidentally in The Na- 
coochee, according to our citation from the latter case, and the 
court also made the following statement, applicable to some of 
the circumstances of the two appeals at bar : 

"It is true her master, while admitting she was going seven knots, states 
that he does not consider she could hâve been steered going slower, — could 
not hâve been steered straight. And two other witnesses testify that, in their 
opinion, she could not hâve been navigated with safety and kept under com- 
mand at a less rate of speed than seven miles an hour. Thèse, however, are 
but expressions of opinions based upon no facts. They are of little worth. 
And, even if it were true that such a rate was necessary for safe steerage, 
It would not Justify drlving the steamer through so dense a fog, along a 
route so much frequented, and when the probability of encountering other 
vessels was so great. It would rather hâve been her duty to lay to." 
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The Martello, 153 U. S. 64, 70, 14 Sup. Ct. 723, 723, does not 
change the position. The court there, with référence to a steamer 
just ont from New York, and about two miles to the northward 
and eastward of the Sandy Hook lightship, in a fog at 8 o'clock 
in the morning, said: 

"Under sucb circumstances, and in sucL a fog that vessels eould not be seen 
more than a quarter of a mile away, it is not nnreasonable to require that 
she reduce her speed to the lowest point consistent witb a good steerage way, 
which the court flnds in this case to be three miles an bour." 

It is plain that the fog was not so dense as this at the time of 
the collision at bar. In view of the necessity of protecting life 
in thorougbfares like the Slue, we must apply the rule which we 
hâve cited from The Nacoochee to vessels navigating them, even 
though it be inapplicable on the open océan. In view of this con- 
clusion, we do not flnd it necessary to examine the testimony as 
to the Dimock's speed at any length. It is admitted to hâve been 
at least from 4J to 5 knots through the water. If the tide is to 
be added to this, she was making from 7 to 8 knots by the land; 
but, however this may hâve been, her admitted speed, under the 
rule as stated in The Nacoochee, even as applied in The Martello, 
was too great. She claims that it would hâve been impossible 
for her to hâve maintained at less speed her steerage way and her 
courses in the Slue on account of the tide; and she relies on 
this fact as raising "spécial circumstances," under article 23 of 
the International Eegulations of 1885, which are undoubtedly ap- 
plicable to the waters where this collision occurred. If she had 
been compelled to navigate the Slue, the "spécial circumstances" 
would require considération; but, as she struck the fog before she 
entered it, and could bave corne to anchor, as the Alva did. no 
spécial circumstances excuse her, and the duty imposed by The 
Pennsylvania, already cited, required her to flnd some protection 
against the possibility of this collision. That the Alva was an- 
chored in the channel of the Slue, if she was so anchored, in no 
way excused the Dimock; because the duty imposed on the latter 
to come to anchor, unless she could run at the safe speed stated 
in the rule cited from The Nacoochee, required her to guard 
against this possibility, as well as against that of meeting sailing 
vessels beating up or down, or disabled steamers or other disabled 
craft. She was so clearly guilty of an errer in this respect, with- 
out which the collision could not hâve occurred, that we need not 
consider the other faults alleged against her. 

We are aware that the master of the Dimock appears to bave 
been compétent for his position, and to hâve exercised an honest 
judgment, and, indeed, to hâve proceeded even more carefully than 
other steamers navigating practically in company with him. Where 
the questions are merely those of prudential rules of navigation 
and of maritime usages, a vessel should not ordinarih^ be held in 
fault simply because the courts, with cool délibération, after ail 
the facts, détermine that what was done was mistaken. In such 
cases a court should put itself in the position of the master at the 
time of the circumstances involved, and consider that the rights 
of the parties, when maritime contingencies are difflcult and un- 
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usual, must ordinarily be settled according to bis détermination, 
provideà he has suitable expérience and capacity, and exercises a 
discrétion not inconsistent witli sound judgment and good seaman- 
sWp. The E, A. Packer, 140 U. S. 360, 367, 11 Sup. Ct. 794, 796. 
We adliere to tlie rule laid down bv us in The Charles L. JefErey, 
5 C. C. A. 246, 55 Ped. 685, 686, that, when everything about the 
case indicates a reasonable degree of vigilance, the probability 
that the ship complîed with her duty is prima facie established; 
but hère we are deallng with an injunction of the statute, from 
which the court cannot excuse the Dimock. In Belden v. Chase, 
150 U. S. 674, 698, 14 Sup. Ct. 264, 272, it is said that the stat- 
utory rules, and also those made by the supervising inspectors by 
authority of the statute, are not mère prudential régulations, but 
are obligatory. To such an extent is this enforced that the su- 
prême court, in The Pennsylvania, 19 Wall. 125, 136, apparently 
adopted the English rule, that the burden rests on a ship to show, 
whenever she disregards the statutory régulations, not merely that 
such disregard might not hâve been one of the causes of the col- 
lision, or even that it probably was not, but that "it could not hâve 
been." This was apparently restated in Belden v. Chase, at page 
699, 150 U. S., and page 272, 14 Sup. Ct., in The Martello, 153 U. 
• S. 64, 74, 14 Sup. Ct. 723, 726, and in The Britannia, 153 U. S. 130, 
143, 14 Sup. Ct. 795, 799. To understand this strictness, it is 
necessary to observe that, where it appears that a vessel has only 
neglected the usual and proper measures of précaution, but has not 
violated any statutory régulation, the burden resting on her to 
show that the collision was not owing to her neglect as the efficient 
cause is only the ordinary one. The Great Eepublic, 23 Wall. 20, 
34. If there were any doubt that the fault of the Dimock led to 
the collision, the authorities to which we hâve referred would prob- 
ably hold her; but we hâve cited them, not on that account, as 
there can be no question hère on the matter of proximate cause, 
but to show the stringency of the rule which prevents us from 
excusing her merely for the reason that the master acted with an 
honest judgment under the circumstances of the case. 

Referring to the matter of "spécial circumstances" provided for 
in article 23 of the International Régulations of 1885, the court 
said. in The Maggie J. Smith, 123 U. S. 349, 354, 8 Sup. Ct. 159, 161, as 
f ollows : 

"It applies only where there is some spécial cause rendering a departure 
necessary to avold immédiate danger, such as the neamess of shallow water, 
or a concealed rock, the approach of a thlrd vessel, or something of that klnd." 

To put it into a somewhat différent form, the court said, in Bel- 
den V. Chase, at page 698, 150 U. S., and page 271, 14 Sup. Ct., re- 
ferring to the statutes and the supervisor's rules, as f ollows: 

"Nevertheless, it is true that there may be extrême cases where departure 
from their requirements is rendered necessary to avold impending péril, but 
only to the extent that such danger demands." 

So, in TheOregon, 158 U. S. 186, 202, 15 Sup. Ct. 804, 811, it was 
said : 

"Exceptions to thèse rules, though provided for by rule 24" of the Kevised 
Statutes, "should be admitted witli great caution, and only when imperatively 
required by the spécial circumstances of the case." 
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Indeed, taking it altogether, thèse expressions go but little, if 
any, beyond applying the rule of in extremis. That the exceptions 
thns made by tlie suprême court in the construction which it gives 
to rule 24 of the Bevised Statutes, and to rule 23 of the Interna- 
tional Begulations of 1885, do not apply to the Dimock, is very évi- 
dent, because, as we hâve already said, she was under no necessity 
of proceeding immediately through the Slue, and she could hâve 
anchored, as the Alva did. 

We now come to the faults charged against the Alva. They 
relate to her not anchoring before she entered the Slue, to anchor- 
ing in an improper place, to lack of a sufficient pilot or navigator, 
to her not giving spécial signais, and to her not paying out her 
chain to ease the collision. As we are of the opinion that the dis- 
trict court did not overvalue the Alva, ail questions touching her 
alleged faults are of no practical importance. Therefore we pass 
them by, except only to remark our gênerai concurrence in the 
views of the learned judge of the district court, barring the mat- 
ter of lack of spécial signais on the part of the Alva when she 
perceived, as she did perceive, that the Dimock apparently did not 
hear those expressly required by statute, and was constantly ap- 
proaching her. Neither on this point, however, nor on any of 
the points touching the alleged faults of the Alva, do we intend 
to express any fixed conclusions, and we refer to them only in or- 
der that the practical results which we reach shall not be inter- 
preted to mean more than we actually décide. 

The proceedings and évidence about the value of the Alva were 
as follows: She was a steam pleasure yacht, constructed for her 
owner, William K. Vanderbilt, in 1886 and 1887, by the Harlan & 
Hollingsworth Company, builders of high réputation, at a cost of 
from 1380,000 to |400,0Ô0. She was therefore about flve years old, 
and was a comparatively modem vessel. Her gross tonnage was 
1,151.24 tons. She was of 3,400 horse power, and her speed was 
said to be from 11 to 13 knots. She was built by day labor, with 
the addition of commissions paid her constructors, making her, 
of course, an especially costly vessel. There is, however, no évi- 
dence that fuU value was not obtained for the money paid out 
in her construction; so the method by day labor affords no pre- 
sumption, except in favor of thoroughness and fidelity of work. 
It is true that Lord, a steamship broker, testifles that, "at the time 
the Alva was built, a vessel of her description, equally good in 
every respect, could hâve been built for at least 15 per cent. — 15 
to 20 per cent. — less than the price paid for" her; but he shows 
no knowledge of the Alva sufficient to base any such opinion on 
with positiveness, and the diminution he makes in this respect is 
inconsequential in view of the very great réduction made by the 
district court. Lord also testifles that her engines were of an 
obsolète style, and her coal consumption large, and that thèse facts 
would give a large dépréciation in her value. He says, in référence 
to thèse particulars, that she had not sufflcient speed to make her 
a fast boat, and that her large consumption of coal would take her 
out of the class of auxiliary steam yachts, "so that she could neither 
be called an auxiliary yacht or a speedy one." He also adds that 
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he thinks "that probably it might hâve been advisable to hâve 
taken those angines and boilers out, and replaced them with mod- 
em engines and boilers." Ail this, however, must be taken in 
a qualifled sensé, and, moreover, it is evidently given without 
thorough knowledge of the Alva or her construction, and is partlj 
based on facts which are assumed in the examination of the wit- 
nesses and net proven in the record. It is improbable that con- 
structors of the réputation of the buiïders of this vessel should, 
under the circumstances, hâve launched a yacht which vrould hâve 
grown obsolète in flve years, or so soon proven insufQcient, or hâve 
depreciated for practical use except in accordance with the ordi- 
nary and inévitable progress of marine architecture. The reduc 
tion in value made by the district court of fully one-half of the cost 
of this vessel aflords ample allowance to cover ail the suggestions 
made by the witness Lord, giving them the broadest efEect which 
practical senae will permit us to do. The steam yacht Atalanta, 
about three years older than the Alva, of somewhat less tonnage, 
of superior speed, and, as one witness says, for the gênerai market 
almost equal to the Alva, if not quite, was on sale at a time not 
named, for about two years, at $150,000, and not sold. Other évi- 
dence offered by the Dimock consists of the opinions of Hughes and 
Borrows and also of Lord. Neither of them had any personal 
knowledge of the Alva, except of the most gênerai character. 
Hughes is a yacht broker. He does not attempt to give the market 
value of the Alva; but, on the other hand, he says that there is 
no market for vessels like her. He also says that the hi^est price 
ever paid for a yacht was $105,000, which was on a purchase of 
the Sagamore, being more than she in fact cost. Borrows is a gên- 
erai steamship broker, and he values the Alva at about |130,000. 
Lord, of whom we hâve already spoken, values her at from |80,000 
to $90,000. It is apparent, however, that the évidence of Borrows 
and Lord was controlled by their knowledge of sales of merchant 
steamers, which, at the times in question hère, especially if they 
were of a somewhat obsolète type, were generally sold for very 
moderate sums. Mr. Vanderbilt testifies that, at some little time 
before the collision, he had been asked what he would take for 
the yacht by several parties, and that he replied $300,000, but that 
he stated to one friend that he would take, if he could get an offer 
in cash, $275,000. He adds that that was the lowest which he 
would hâve taken. While thèse facts are in the record, of course 
they are not legitimate proof. Mr. Vanderbilt also testifles that 
the Alva had not suffered more than the ordinary and usual dé- 
préciation, and that she had been thoroughly kept up, and that a 
great deal had been spent on her in repairs, in keeping her in a 
thoroughly first-class condition. The Dimock practically admits a 
value of $125,000. This is substantially ail the évidence there is 
in the record, and, of course, is far from satisf actory ; and, from 
the very nature of the case, it would seem that nothing except 
proof of a meager and gênerai character could be expected. 

The matter of values was passed on by a commissioner appointed 
by the district court, who seems to hâve given it very carefui at- 
tention, and who fixed that of the Alva at $190,000, not including 
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lier boats, whieh were saved. To this was added |5,000 for the 
Personal effects of the owner; and there was deducted as the value 
of the wreckage $3,500, leaving net |191,500. The district court 
accepted this valuation, the learned judge, however, remarking 
that he did not agrée with the commissioner in his rule for assess- 
ing her value "at what she was worth to the owner." He adopted 
the rule of "her market value just before the loss"; but he added 
that, "even under the latter rule, the estimate of the commissioner 
was as near her value as it was possible to arrive." It is quite 
probable, looking at the whole report of the commissioner, that, 
notwithstanding this peculiar expression, he had substantially the 
same view of the law as that stated by the district court ; and it is 
also quite probable that the district court, notwithstanding it uses 
the expression "market value," intended rather to distinguish 
against what it cited f rom the commissioner than against the view 
of the law which we think we ought to adopt. As both this court, 
the learned judge of the district court, and the commissioner reach 
the same resuit, it may not seem necessary to dwell on the rules 
of law which control us ; yet it is prudent to do so. What was said 
by the learned judge of the district court leads up, flrst of ail, to 
the distinction which marks the limited class with regard to which 
the rule of damages is expressed by the words "pretium afîectionis."^ 
This rule is deflned by a reliable légal lexicographer as foUowa: 

"An imaginary value put upon a thing by the fancy of the owner, in his 
affection for it, or for the person from wham he obtained it." Bouv. Law 
Dict. 

The testimony of Mr. Vanderbilt, which, we hâve observed, was 
not legitimate proof, leads up to this rule of valuation; and the 
same may be said as to the expression of the commissioner which 
the district court disapproved. The éléments which enter into such 
a valuation are suggested in Green v. Eailroad Co., 128 Mass. 221, 
226, 227, an action for the loss of a portrait of the plaintifl's father. 
The court said: 

"The just rule of damages is the aetual value to him who owns It, takîng 
into account its cost, the practicability and expense of replacing it, and such 
other considérations as in the particular case affect its value to the owner." 

The court added that "the testimony of the plaintifî that he had 
no other portrait of his father would bear upon the question of its 
aetual value to him. and was compétent." 

We need not dwell further on the illustration of this class. It 
is plain that "pretium affectionis" has no relation to a vessel of 
the character of the Alva, and that, theref ore, the expressions cited 
from the commissioner and the évidence of Mr. Vanderbilt, to which 
we hâve referred, were irrelevant. It does not, however, follow 
that the proper rule of damages hère is simply the market value of 
the Alva in the usual sensé of those words ; because the other great 
division, as distinguished from the class to which "pretium affec- 
tionis" applies, includes everything as to which the basis of val- 
uation is that of property as property, and with the rest a vast 
number of matters with référence to which the rule of mère mar- 
ket value would be unjust or inapplicable. Taking this for the 
second great class, it is plainly separable into a number of aubdivi» 
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sions. Among thein are, flrst, cases where the rule is strictly the 
cost of replacing, illustrated by Topsham v. Lisbon, 65 Me. 449, 
464, an action for the destruction of the abutment of a bridge built 
by the town of Topsham, and which it waa bound by law to renew. 
The second embraces cases where the thing injured or destroyed 
was constructed for a spécial purpose, and has pecuniary value 
for that purpose, and for no other. In this class will be found 
stéréotype plates, as explained in Stickney v. Allen, 10 Gray, 352, 
356, the value of which is ordinarily to be determined according to 
the exclusive use to which the plates are to be put by the owner 
of them, thus bringing into the estimate, as a direct élément there- 
in, the cost of replacing them. The same applies to a dredge con- 
structed for spécial work, and in use for that work, or liable soon 
to be in use for it, as explained by the suprême court in The Granité 
State, 3 Wall. 310, 314. Of course, this class embraces such spécial 
articles so long, only, as they are in active use, or liable to be 
called into active use, because, the moment they become obsolète, 
they cannot ordinarily be valued, except for the mère market worth 
of the materials or parts into which they may be divided. 

The third subdivision, which is the great one, and the one or- 
dinarily gpoken of by the courts, covers those articles which hâve 
a recognized market value, and as to which the rule of damages is 
rigidly held to be limited according to such value. With référence 
to this great class, the cost is no proper élément, and, if admitted 
at ail in évidence, it is admitted, not as bearing directly on the 
value of the article, but only ipdirectly, when the market is lim- 
ited, for the purpose of leading up to a détermination of what the 
market value is. But with référence to ail the other subdivisions 
already described, the cost of construction, or of reconstruction, 
is admittedly an important élément for direct considération in de- 
termining the amount of compensation to be awarded. 

The fourth and last subdivision is so far akin to the third that 
it concerns only the présent property value, so that the cost of 
producing or reproducing, although sometimes an important indi- 
rect élément, is not a direct one in computation, as it is in the 
flrst and second subdivisions. In Stickney v. Allen, already re- 
ferred to, at page 356, 10 Gray, the court said as foUows: 

"The défendant insists that the market value was the tnie rule of dam- 
ages. And this Is doubtless the gênerai rule in trover. But this rule pré- 
supposes the conversion of marketable property." 

It cannot be questioned that the yacht in controversy hère was 
"marketable property," in the gênerai sensé of the term; so that 
this précise expression, apparently used somewhat loosely, does 
not reach the case we hâve to deal with. We flnd the rule, how- 
éver, repeated elsewhere with exactness. In Green v. Railroad Co., 
128 Mass., at page 226, the suprême court of Massachusetts uses 
the same expression over again, but in such connection that it is 
évident it had référence, not merely to property not marketable, 
but to property which has no market value in the proper sensé of 
those words. The court there said: 

"The général rule of damages in trover, and in contract for not delivering 
goods, undoubtedly, is the fair market value of the goods. But this rule does 
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not apply when the article sued for is not marketable property. To iustruct 
a Jury that the measure of damages for the conversion or loss of a family 
portrait Is its niarket value would be merely deluslve. It cannot with any 
propriety be said to hâve any martet value." 

In Williams & Bruce's Admiralty Practice (2d Ed.), it was said, 
at page 97, with référence to a ship totally lost, as follows: 

"In ordinary cases the market value of the ship immediately before her 
loss may be regarded as a fair measure of her value. But, in the case of a 
ship adapted only for spécial purposes, and of sueh an exceptional eharacter 
as to be in fact unmarkctable, some other criterion must be adopted. In 
thèse cases the court will endeavor to arrive at the real extent of the loss 
sustained by calling to its aid every circumstance which may assist it to 
form a correct estimate, and the original price of the ship, its condition at 
the time of the loss, and the sum for which the plaintifC could hâve got sueh 
another ship built, may be very Important matters in the calculation." 

But the suprême court, in The Granité State, already referred 
to, at page 314, 3 Wall., although speaking more particularly of 
the dredge in controversy in that case, very clearly made the dis- 
tinction to which this f ourth subdivision relates, as follows : 

"There cannot be an established market value for barges, boats, and other 
articles of that description, as in cases of grain, cotton, or stock." 

While the value of the Alva is not to be determined as are the 
limited range of articles ia the flrst class we hâve named, by the rule 
of "pretium affectionis," and while she is not entitled to the spécial 
rules relating to articles in the flrst and second subdivisions of the 
second class, where the cost of reproducing is a direct élément, and, 
although it cannot be said she is not marketable in every sensé of the 
term, and although we can look only at her property value in the 
ordinary meaning of that expression, yet, evidently, a yacht of her 
size and construction and fltting has no market value, in the sensé in 
which those words are used with référence to the articles of the third 
subdivision; that is to say, it is apparent that she does not fall within 
the class of articles which are sold from day to day, so that fréquent 
current market transactions will enable the owner, if he desires to sell, 
to obtain, within a reasonable time, a fair value, or, if he is compelled 
to replace, to replace at a like fair value. She belongs, rather, to 
that great mass of property of which dwellings of more than mère 
moderate cost, erected away from the active centers of thickly-settled 
cities, and much other property acquired for domestic or personal 
uses,* are fair représentatives. To endeavor to détermine the value 
of sueh property as against tort feasors, or in any case where resti- 
tution is to be made, by the mère market value, in the ordinary sensé 
of the term, would work great injustice, and would attempt to main 
tain a theoretical rule which could not be practically enforced. W^ith 
référence to ail the same, the extract we hâve made from Williams 
& Bruce's Admiralty Praciice applies, namely, that in sueh cases "the 
court will endeavor to arrive at the real extent of the loss sustained by 
calling to its aid every circumstance which may assist it to form a cor- 
rect estimate, and the original price of the ship, its condition at the 
time of loss, and the sum for which the plaintiff could hâve got sueh 
another ship built, may be very important matters in the calculation.'' 

By this it is not intended to go beyond what we hâve said. It is 
still the pecnniary interest which is to be valued, and not merely 
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the minimum sum at which the owner of property of this class 
might, for spécial reasons, be willing to dispose of it. Some of the 
courts hâve said that in ail such cases no deflned rule could be 
given, but that the jury, if the jury is to assess the damages, must 
détermine for itself, within reasonable limita, and subject to the 
gênerai observations which we bave named. We think it safe, 
however, to say that, with référence to property of this class, — 
and in this case the Alva herself, — one inquiry of practical value 
would be, what amount any person of sufflcient means, desiring 
to acquire a yacht of her size and character, or any other prop- 
erty of a spécial kind, might reasonably be expected to be willing 
to pay for the same, rather than incur the cost of a new structure, 
considering, nevertheless, the inducements to secure the new, by 
reason of the probable improvements and the other advantages 
which the new offers. In working on that Une, it is évident that 
ail the éléments stated in the extract we hâve made f rom Williams 
& Bruce's Admiralty Practice come in play, although none of them 
would be controlling, and each of them might départ very widely 
from the measure of valuation to be finally adopted. In cases of 
Insurance, the rule is sàid to be one of indemnity; and, undoubt- 
edly, with référence to insurance on buildings of the class which 
we hâve described, the market value of the property burned sel- 
dom fixes a fair rule of adjustment. In Washington Mills Manuf'g 
Co. V. Weymouth Ins. Go., 135 Mass. 503, 506, the court said as fol- 
lows: 

"So the market value of the property burned Is not always a fair rule of 
adjustment. The contract of the insurer is not that, If the property is burned, 
he will pay its marlset value, but that he will indemnify the assured; that 
is, save him harmless, or put him in as gpod a condition, so far as practica- 
ble, as he would hâve been In if no fire had occurred." 

tt is true that in insurance the rule is one of indemnity, but 
it cannot be said to be less in cases of collision. The rule hère 
is admittedly that of "restitutio in integrum" ; and, indeed, so 
libéral a restitution is made that the admiralty gives the owner 
of the vessel injured beneflts given nowhere else, as, for example, 
the value of pending freight, and, what is of more importance, in 
ca,se of partial injury, the cost of repairs, without any déduction 
on account of new for old. Mars. Mar. Coll. (8d Ed.), at page 111, 
contains a fuU statement of this rule. 

It is very apparent that, in the case at bar, the owner of the 
Alva would fall far short from being put "in the same condition 
as if the injury had not been suiïered," if the narrow rule of mar- 
ket value was adopted. We therefore think that she falls within 
the fourth subdivision, and that ail the éléments to which we hâve 
referred as admissible concerning the valuation of articles belong- 
ing to that subdivision are to be considered. In View of this 
conclusion, we are unable to hold that either the learned judge 
of the district court or the commissioner should hâve gone further 
than he did, which was to reduce by one-half of her original 
cost the value of this vessel, only flve years old, kept, as the rec- 
ord shows, in the best condition of repair. We think that such a 
réduction makes ample allowance for every considération which 
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could be urged against her, including ail those suggested by the 
testimony of Mr. Lord. We are certainly unable to revise with 
any satisfaction to ourselves the value thus put on her in the dis- 
trict court. The resuit is that, as the district court valued the 
Dimock and her pending freight at only |92,000, from which val- 
uation no appeal bas been taken, the final decree in that court 
falls a little short of providing for one-half of the loss which we 
hâve thus determined was suffered by the Alva, disregarding the 
additional minor losses which bring the gross damage suiïered to 
1196,327.35. Consequently, as we hâve said, no practical advan- 
tage would corne from our determining whether or not the Alva 
was in fault; so that, without passing on that question, we can 
so far leave the conclusions of the district court undisturbed. 

We hâve thus disposed of the important questions which this 
record raises; but many minor ones bave been submitted for our 
considération. We will endeavor to overlook none of them. The 
Dimock allèges additional errors as foUows: 

"(25) That the judge erred in refusing to order the costs and expansés of 
the prohibition proceedings to be paid from the fund, or to be paid by the 
claimant, William K. Vanderbilt. (26) That the judge erred in not restrain- 
Ing from proceeding in this cause until said costs and expenses were paid." 

We understand that this refers to one of the two cases reported 
under the title of In re Morrison, 147 U. S. 14, 13 Sup. Ct. 246. The 
costs in that proceeding were not properly in issue hère, any 
more than would be the costs in any extraneous litigatiou, and the 
refusai of the district court to make any order about them was 
right. 

Other alleged errors are as follows: 

"(27) That the judge erred in refusing to order the costs of the appraisal 
and other proceedings connected with the pétition to be paid from the fund. 
(28) That the judge erred in refusing to order that the costs of the revalua- 
tion and appraisal be paid from the fund, or be paid by the claimant, Vander^ 
but." 

Thèse sufficiently explain themselves. The stipulation is a priv- 
ilège given to the owner in lieu of the transfer of the vessel to a 
trustée, and, whether so or not, in order that the owner may obtain 
the beneflt of the statute, be must obtain a proper status in court, 
and leave a fund which can be distributed by it. If he desires to 
give a stipulation for that purpose, as the appraisal is necessarily 
a condition précèdent to giving a stipulation, he cannot get his 
fund into court without paying the taxable costs of the stipula- 
tion. This falls upon him quite as much as would the expense of 
the exécution of a bill of sale to a trustée, and the services of his 
proctor in applying to the court in référence thereto. As in this 
case the value of the vessel was increased on the reappraisal, it 
follows that the owner should pay the taxable costs thereof, as 
well as those of the original appraisal. 

The Dimock has also alleged the following errors: 

"(29) That the judge erred in refusing to order that the costs of the dam- 
age claimants for proof of claims, commissioner's fées, etc., should be paid 
from the fund. (30) That the judge erred in refusing to order that the fées 
of the officers of the court ahould be paid from the fund. (31) That the judge 
erred in âecreeing that aU of theee fées, costs and expenses should be paid 
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by the petîtioner in addition to tlie value of Its vessel and the amount of the 
bond in tliîs case." 

It is not easy to make certain what the issues toucliing thèse 
costs were. They are stated one way in the Dimoclî's objections 
to their allowance, and another way in the decree. The latter or- 
ders generally that the fées of the offlcers of the court and of the 
commissioner be paid by the petitioner ; that is, the Dimock. The 
costs arising on every contested issue should, of course, fall on 
the party losing. Into this class fall the costs of the issues touch- 
ing the alleged frauds of the Dimock and the Alva; also of the 
issue whether or not the Dimock was entitled to the Tjeneflt of the 
limited liability statutes, if there had been any contest over it; 
and aiso of contesting any claim ofEered in proof against the f und. 
The record has brought up an appeal by the Dimock against the 
allowance of certain claims on the ground that they were not sea- 
sonably filed. So far as that issue involVed any question in the 
district court, if it did, in view of the resuit touching thèse claims 
in this court, the taxable costs should be charged against the own- 
ers of the Dimock. But, so far as concerns the charges of the 
commissioner in taking proof of any uncontested claim, they should 
be paid from the fund, Or by the claimant; also, ail the fées and 
other charges of the oflScers of the court, beyond, as we hâve al- 
ready explained, those necessary to enable the owner to get into 
court the fund representing the vessel, or the stipulation in lieu 
of it, relate to the administration of the fund, and are payable from 
It. But this, as already explained, does not affect costs arising 
as a resuit of contested issues. Section 4283 of the Revised Stat- 
ates provides, under the conditions named in it, that the liability 
of the owner "shall in no case exceed the amount or value of the 
ïnterest of the owner in such vessel, and her freight then pending." 
Section 4285 provides for transferring the vessel and freight to 
a trustée, and closes as follows: "From and after which transfer 
ail claims and proceedings against the owner shall cease." It 
necessarily follows, from thèse closing words that, after the trans 
fer thus authorized has been made, the owner is entitled to départ 
without day. If he is afterwards retained in court, it is because 
he voluntarily makes some issue, as has been made hère in regard 
to the alleged faults of the Dimock and the Alva. The payment 
into court of the appraised value, or the giving of the stipulation 
in lieu thereof, takes in ail respects the place of the transfer of 
the vessel and freight; so that, after making such payment, or 
giving such stipulation, the owner is in the same manner entitled 
to départ without day, except only by attending for the purpose of 
making good the stipulation at the proper time. To require the 
owner to pay, therefore, the costs of issues not made by him, but 
accruing after he has paid in or secured the fund, would be in 
violation of the letter and the spirit of the statute. The expres- 
sion in admiralty rule 55, "after payment of costs and expenses," 
may be of doubtful effect; but the natural construction is in ac- 
cordance with this expression. The American cases conform to 
the above views, though, perhaps, the English practice is other- 
wise. To conclude, ail the expenses of administration, including 
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the fées and other charges of the officers of the court, and the fées 
and other charges of the commissioner, should be paid from the 
fund which the stipulation représenta, unless and so far as parties 
hâve made issues; and, as to this exception, the owner stands not 
otherwise than any other party. Ail such costs of adverse issues 
should be taxed without référence to the fund, or its existence, and 
they should be made to take care of themselves, the same as the 
costs of any entirely independent litigation. 
The Dimock also allèges the following error: 

"(32) That the judge erred In decreeing that the petitioner's limitation of 
liability should be dépendent upon the payment by the petitioner into court 
of the sum of $92,000, and the above costs, fées, and expansés, as set forth 
in said decree." 

So far as we can perceive, this présents only a moot question, 
except as covered by our disposition of the other alleged errors, 

The Dimock also allèges the following error : 

"(21) That the judge erred in allowing certain claimants to flle their claims 
late, after the interlocutory decree, and long after the time mentioned in the 
moDition for filing claims and ail the numerous extensions thereof had ex- 
pired." 

This was waived at the argument, but we may add that the 
Dimock bas no interest in the question, as the valuation put on 
her and her pending freight is not suiHcient to pay even a moiety 
of the amount of the uncontested claims. 

We now corne to certain alleged errors assigned by the Alva. 
The first is as follows: 

"That the court, upon this appellant's motion for reappralsement and fur- 
ther security, filed February 9, 1893, did not order sald reappralsement of the 
petitioner's interest in sald steamship and her pending freight to be had in 
the manner requested by said appellant in sald motion, viz. by référence to 
a conimissioner before whom he and ail other parties interested might be at 
llberty to introduce évidence and to be heard as to the value of said interest, 
or in such other manner as would secure a proper and sufflclent inquiry as 
to such value, with due opportunity to him and ail other parties interested 
to Introduce évidence and be heard thereon, but declined so to order, and did 
instead issue its warrant to appraise the same, on March 29, 1893, directlng 
said reappralsement to be made by three appraisers thereln named, without 
any opportunity to him or other persons Interested to Introduce évidence or 
be heard;- whereasi it should hâve ordered said reappralsement to be made in 
the manner prayed for in said motion." 

This is a mère moot question, as no claim was made at the argu- 
ment that the owner of the Alva was prejudiced by this form of 
proceeding. On the other hand, it was expressly stated that coun- 
sel were not instructed to ask for a larger valuation. 

She also allèges the following: 

"(2) ïhat the court, by its order entered July 18, 1895, and its final decree 
entered August 3, 1895, In accordance therewith, declined to order the peti- 
tioner to pay into court Interest upon the amount or value of its interest in 
sald steamship and her pending freight, as stipulated by it to be pald into 
court. In addition to said amount or value itself, according to the stipulations 
given for the payment thereof into court, but did order said petitioner to pay 
Into court only the amount of said stipulations, or $92,000; whereas, it should 
hâve ordered said petitioner to pay into court, in addition to the amount of 
said stipulations, Interest thereon from the time of the glving of said stipu- 
lations. (3) That the court, by Its order and final decree above referred to, 
ordered, adjudged, and decreed that uiwn the payment into court by the peti- 
tioner of the amount of sald stipulations, without interest, belng said sum of 
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192,000, sald petltloner should be granted the relief It prayed for, and be 
forever diacharged from ail claims, demands, and UablUty arlslng from or 
grOwlng ont o£ said collision; whereas, said relief and diseharge from ail 
claims, demands, and liabillty should not hâve been granted without requir- 
Ing said petltioner to pay into court, in addition to said $92,000, interest 
thereon from the time of the giving of the stipulations therefor." 

The owner of the Alva does not, in effect, claim this interest 
against the stipulators for value, but seeks to secure it from the 
owners of the Dimock, either directly by a decree against them for 
it, or indirectly by obtaining a refusai of a limitation of liability 
until the same is paid. Therefore it can hardly be said that the 
issue thus raised is covered by The Wanata, 95 U. S. 600, 618, or The 
Manitoba, 122 U. S. 97, 111, 7 Sup. Ct. 1158, 1166. The Alva refers 
us to The Maggie J. Smith, 123 U. S. 349, 8 Sup. Ct. 159. It will 
be seen, however, that that case relates generally to interest al- 
lowable against owners and claimants, and has no relation to ques- 
tions which may arise peculiarly in cases of limited liability. Such 
interest may at times be computable in cases of limited liability 
for the mère purpose of determining the amounts of the claims 
to share in the fund under admiralty rule 55; but hère the in- 
tent is to charge the ovpner personally, and not merely to increase 
the provable balance. In view of the principles which governed 
us in considering the questions about costs, and also of the fact 
that there has been no tortious withholding of any amount be- 
tween the time of giving the stipulation and the entry of the final 
decree, it follows that interest prier to that decree cannot be 
charged against the owner. This, however, does not involve the 
question considered by the circuit court of appeals for the Sec- 
ond circuit, in Re Harris, 6 C. O. A. 320, 57 Ped. 244, in regard to 
the discçetionary power to require that the stipulation shall be 
conditioned for the payment of interest. 

We therefore overrule ail the alleged errors assigned in behalf 
of the Alva, and we hold that interest shall be allowed on the 
amount at which the Dimock and her pending freight were valued 
by the district court, namely, on |92,0G0, during the appeal; that 
is to say, from August 3, 1895, the date at which the final decree 
was entered, until payment is made, and that, with that exception, 
no interest shall be allowed against the Dimock, her owners or 
stipulatoirs. We direct that no interest be cast on any of the 
claims allOwed, becausej inasmuch as the value of the Dimock 
and her pending freight is insuiïicient to pay the principal of the 
claims, computation of interest would be a useless labor. The 
decree for interest will go in personanl against the owner of the 
Dimock, whp took this appeal, and not against the stipulators for 
value, nor ;wilï'the limitation of liability be made in any way dé- 
pendent on tbe same. Except as pointed out in this opinion, we 
concur in ail the proceedings of the district court, interlocutory 
and final. Oïl each apoeal thère will be entered the following judg- 
ment: The decrees of the district court will be modiûed in ac- 
cordance w,îth our opinion filed this day, and the case is remanded 
to that court for that purpose. Neither party will recover any. 
costs in this court. 
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6REGOKT V. PIKB. 

(Circuit Court of Appeals, Plrst Circuit October 23, 1896.) 

No. 195. , 

Appeal— Dbceee Pubsuant to Mandate. 

An appeal from a decree entered in a circuit court pursuant to a man- 
date from the circuit court of appeals should not be entertained by the latter 
court when no errors are asslgned as to any matters arising subséquent 
to the mandate, or when permission for appeal was not obtained or aslîed 
of the appellate court. In re Gamewell Fire-Alarm Tel. Ce, 20 C. 0. A. 111, 
73 Fed. 908, foUowed. 

Appeal from th.e Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit originally hrought in the suprême judicial court 
of Massachusetts by Charles A. Gregory against Frederick A. Pilie 
and others to compel the surrender of certain notes. The case was 
removed to the United States circuit court. In a supplemental bill 
flled by complainant, additional parties were made défendants, and, 
by amendment, after the decease of Charles A. Gregory his exe- 
cutrix, Mary H. Pike, was made défendant. The facts out of which 
the controversy arose are fuUy stated in 15 0. C. A. 3.3, and 67 Ped. 
837. Appeals from the decree of the circuit court were taken to the 
circuit court of appeals, and that court made an order directing the 
form of the final decree. The case was remanded to the circuit court 
with a mandate requiring the entry of the decree in conformity with 
the order. PYom the decree entered by the circuit court, plaintiff 
appealed. 

Francis A. Brooks, for appellant 

John Lowell and Thomas H. Talbot, for appellee. 

Before PUTNAM, Circuit Judge, and WEBB and ALDBICH, Dis- 
trict Judges. 

PER OURIAM. This is an appeal, allowed by the circuit court 
from a decree entered in that court pursuant to a mandate from this 
court; and we are now asked by the appellee, Mary H. Pike, to dis- 
miss it. It is now said that the decree in the circuit court départs 
from the mandate in some particulars. The departures were not as- 
signed as errors. No errors were assigned as to anything arising 
subséquent to the judgment of this court on which the mandate is- 
sued, nor was the permission of this court for the présent appeal ob- 
tained or asked. Therefore the principles announced by us in Re 
Gamewell Fire-Alarm Tel. Co., 20 C. C. A. 111, 73 Fed. 908, and in Re 
Pike, where our opinion was passed down September 17, 1896 (76 
Fed. 400), govern this case, and compel us to conclude that this ap- 
peal will not lie. The appeal is dismissed, with costs in this court 
for Mary H. Pike incidental to her motion to dismiss. 
77 F.— 16 
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NATIONAL CASH-REGISTEE CO. v. LBLAND et al. (four cases). 

:< SAMB V. WEIGHï étal. 

(Circuit Court, D. Massacliusetts. November 24, 1896.) 

Nos. 473, 474, 475, and 476. 

Pbactice — Dépositions and Intekrogatoriks— Statu Statutbs. 

The act of March 9, 1892 (3 Supp. Rev. St. p. 4,) providing that, "in addition 
to the mode of taiiing dépositions of witnesses in causes pending at law or in 
equlty" in the fédéral courts, "it sliall be lawful to talie the dépositions or tes- 
tlmony of witnesses in tlie mode presoritied by the laws of the state in which 
the courts are held," merely provided an additional mode of talîing dépositions 
and obtaining answers on Interrogatories in the cases already authorized, and 
did not eonfer additional rlghts to obtaln proo-fs by interrogatories addressed 
to the adverse party in actions at law under the provisions of state statutea. 

Thèse were four actions at law, brought by the National Cash- 
Register Company; the flrst three being against Arthur S. Leland 
and others, and the fourth a;gainst James H. Wright and others. 
The case was heard upon a motion by plaintifE for default because 
of the failure of the défendants to answer certain interrogatories 
flled in aecordance with the state statute. The right to proceed 
under the state statute was claimed under the act of congress of 
March 9, 1892, which reads as follows: 

"Chapter 14. An act to provide an additional mode of taking dépositions of wit- 
nesses in causes pending in the courts of the United States. Be it enacted by the 
senate and house of représentatives of the United States of America in congress 
assembled, thaï; in addition to the mode of taking the dépositions of witnesses in 
causes pending at law or equity in the district and circuit courts of the United 
States, it shall be iawful to talie the dépositions or testimony of witnesses in the 
mode prescribed by the laws of the state in which the courts are held." 

Eussell & Russell, for plaintiff. 

Fish, Richardson & Storrow, for défendants. 

ALDRICH, District Judge. We will assume, for the purposes 
of thèse cases, that the st^tutory patent action on the case for dam- 
ages for infringement of patent rights, under section 4919 of the 
Revised Statu tes, is to be treated as the common-law action of case; 
and the question presented arises upon the plaintiff's motion for de- 
fault, grounded upon the défendants' failure to answer interroga- 
tories, flled by the plaintiff against the défendants in aecordance with 
the provisions of section 49 of the practice act of Massachusetts. It 
is provided by section 861 of the Revised Statutes of the United 
States that "the mode of proof in the trial of actions at common law 
shall be by oral testimony and examination of witnesses in open court, 
except as hereinafter provided"; and it is conceded in the case at bar 
that adverse parties living within 100 miles of the place of trial, not 
bound on a voyage to sea, or about to go out of the United States, or 
out of the district, and to a greater distance than 100 miles from the 
place of trial, and who are neither ancient nor inflrm, are not witness- 
es within the provisos following section 861 of the Revised Statutes, 
and that the matter sought by the interrogatories would not be testi- 
mony within the meaning of section 861, Es parte Fisk, 113 U. S. 
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713, 5 Sup. et. 724. The plaintifP, however, claims that the mode 
of proof in trials at law in the fédéral courts was enlarged by the 
act of congress of March 9, 1892 (2 Supp. Rev. St. p. 4), and that 
dépositions may now be taken and become proofs in the fédéral 
courts, and that interrogatories may be flled, to be answered on oath 
by the adverse party, and become proofs in accordance with the 
provisions of the practice act governing the practice in the state 
courts of Massachusetts. In our view, the statute of 1892 does not 
enlarge the instances in which dépositions may be taken or in which 
answers may be obtained upon interrogatories for use as proofs in 
the fédéral courts. It vi^as only intended to simplify the practice of 
taking dépositions by providing that the mode of taking in instances 
authorized by the fédéral laws might conform to the mode prescribed 
by the laws of the state in which fédéral courts were held. The 
title of the act, and the language employed in the act itself as well, 
clearly indicate that nothing further was intended. It is to be pre- 
sraned that if congress had intended to radically change the mode 
of proof, and to authorize the taking of dépositions in instances not 
theretofore authorized by the fédéral statutes, and to confer addi- 
tional rights to obtain proofs by interrogatories addressed to the 
adverse party in actions at law, including "discovery of facts and 
documents material to the défense or support of the suit" in ad- 
vance of the trial, as is provided by the Massachusetts practice act 
in question, it would hâve done so in apt and unmistakable lan- 
guage. Shellabarger v. Oliver, 64 Fed. 306, would seem to be a 
case closely in point, and the reasoning of Mr. Justice Grav in Rail- 
way Co. V. Botsford, 141 U. S. 250, 11 Sup. Ct. 1000, upon an an- 
alogous question, sustains the view which we take of the statute 
under considération. See, also, Sberry v. Navigation Ce. 72 Fed. 
565 ; U. S. V. Lead Co., 75 Fed. 94. As regards the applicability and 
force of the laws and statutes of the states in fédéral procédure, it 
would seem that a distinction fairly and reasonably exists between 
cases like Campbell v. City of Haverhill, 155 U. S. 610, 15 Sup. Ot. 
217, based on section 721 of tbe Revised Statutes, as to the binding 
force of the laws of the states as rules of décision in respect to rights 
and remédies, and the other class, like Nudd v. Burrows, 91 Tt. S, 
426, Raih-oad Co. v. Hbrst, 93 U. S. 291, and Phelps v. Oakes, 117 U. S. 
236, 6 Sup. Ct. 714, arising under section 914 of the Revised Statutes, 
respecting pleadings and forms and modes of proceeding. The 
plaintiff's motion for default in each case is denied, and the défend- 
ants' motion to strike interrogatories from the files in each case is 
granted. 
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(Circuit Court of Appeals, Fourth Circuit. May 5, 1896.) 

No. 147. 

1. Trial — Province of Court and Jury — Directing Verdict. 

The court should not direct tlie Jury to flnd a verdict for the défendant, 
unless the conclusion foUows, as a matter of law, that no recovery can be had 
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upon any vIew whlch can properly be taken of the facts which the évidence 
tends to establish. 

S. Appbal — Revibw— Exceptions to Instructions. 

An exception, "to so much of" a long and elaborate charge "as requires 
the évidence should show there was an intention to deceive," Is too gênerai, 
and présents no point which an appellate court can consider. 

In Error to the Circuit Court of the United States for the District 
of South Garolina. 

Greo. M. Trenholm, for plaintiff in error. 
J. P. K. Bryan, for défendant in error. 

Before SIMONTON, Circuit Judge, and HUGHES and PAUL, 
District Judges. 

PAUIj, District Judge. This case is hère on a writ of error to a 
judgment of the circuit court for the district of South Carolina. It 
was an action brought in the state court by Minnie Lucker, the 
plaintiff below, against the Phœnix Assurance Company of London, 
the défendant below, and removed by the défendant into the United 
States circuit court. It was on a policy of fire insurance, in the 
sum of $2,800, on two frame dwelling houses and certain household 
furniture contained in one of the dwellings. The case was tried 
in the court below by a jury, and a verdict rendered for the plaintiff 
for the sum of |2,400, on which judgment was enter éd. 

The record contains ail the testimony introduced on the trial. 
There are in the record 16 assignments of error. Thèse assignments 
of eçror, from 1 to 7, inclusive, are based on the refusai of the court 
to instruct the jury to flnd a verdict for the défendant. The follow- 
ing are the instructions asked for by the défendant on that branch 
of the case: 

"(1) That, upon the whole évidence, It so concluslvely appears that the plaintiff 
fraudulently, knowingly, wUlfuUy, and with intent to deceive the défendant as to 
the actual loss sustained, and as to the belief of the said Elias Venning, trial 
justice âîoresaid, as to the amount of loss, caused said false and erased certiflçate 
to be îumlshed to the défendant as a bona fide certificate of the said Klias Ven- 
ning, trial justice aforesaid, and for such reason no verdict in favor of the plaintiff 
can be sustained by the court. (2) That, from the whole évidence, it so con- 
clusively appears that the plaintiff swore falsely in stating, under oath. that she 
had signed with her own hiand papers furnished to the défendant as proofs of loss 
of March 7 and May 4, 1894; that for this reason no verdict for the plaintiff can be 
sustained. (3) That it appears, from the whole évidence, so conclusively, that the 
plaintiff willEully and knowingly caused false and fraudulent proofs of loss to be 
furnished to the défendant, that for this reason no verdict for the plaintilï can be 
sustained. (4) That, from the whole évidence, It so conclusively appears that the 
plaintiff knowingly ratifled and conflrmed fraudulent and false proofs of loss, 
furnished the défendant, that for this reason no verdict for the plaintiff can be sus- 
tained. (5) That, from tlie whole évidence, It so conclusively appears that the 
plaintiff wlllfully and knowingly swore falsely to the following statement, made 
under oath, vlz. 'that, under the original eontract of érection, the corner building 
cosc was to be about $2,700, according to the information of déponent,' that for 
this reason no verdict for the plaintiff can be sustained. (6) That, from the whole 
évidence, it so conclusively appears that the plaintiff willfully and knowingly swore 
falsely to the following statement, made under oath, 'that the carpenter or builder 
who erected it was McGilvery, of Charleston, S. C, who failed,' that on this 
groand no verdict for the plaintiff can be sustained. (7) That, from the whole évi- 
dence, it appears that the plaintiff failed to furnish défendant, upon requirement, 
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verlfled plans and spécifications of the building destroyed. That on this ground 
no verdict for plalntiff can be sustained." 

The judge of the circuit court refused to give any of thèse instruc- 
tions, and allowed the case to go to the jury, for the reason that 
there was such a conflict in the évidence on ail the questions pre- 
sented by thèse instructions as to malie it a proper case for submis- 
sion to the jury. An examination of the testimony as it appears 
in the record fully sustains the action of the court below in refusing 
to direct a verdict for the défendant upon any of the grounds re- 
quested. Thèse instructions, asked for and refused, were ail based 
upon évidence introduced by the défendant to prove that the plain- 
tiff had violated the conditions of the policy in the following partic- 
ulars : By causing a f aise and erased certiflcate of proof of loss to be 
furnished the défendant; that she wilIfuUy and knowingly caused 
false and fraudulent proof s of loss to be furnished the défendant, 
and that she had ratifled and conflrmed such false and fraudulent 
proof s of loss; that she had sworn falsely in stating that she had 
signed with her own hand proof s of loss furnished the défendant; 
that under a contract for the érection of one of the buildings it was 
to cost |2,700, and that the builder was a man named McGilvery; 
and that she had failed to furnish the défendant, upon requirement, 
verified plans and spécifications of the buildings destroyed. On ail 
thèse questions the plaintiff introduced witnesses whose évidence 
conflicted with that offered by the défendant, or was explanatory 
of the statements made by the plaintiff in connection with the proofs 
of loss. 

The évidence of the défendant on which its first instruction was 
asked showed that the certiflcate of loss given by Venning, a trial 
justice, flxed the amount at |2,800, and that this amount, when the 
certiflcate reached the défendant, had been changed to $5,250. The 
défendant alleged that this altération had been made by the plain- 
tiff, or with her knowledge and consent. The plaintiff testifled that 
she had not made the change, and had not approved or ratifledi it. 
Her husband, C. W. Lucker, who acted as her agent in getting up 
the proofs of loss, testifled that he had not changed the certiflcate, 
and the plaintiff's attorney testifled that the certiflcate had not been 
changed when he mailed it to the défendant company. 

As to the charge that the plaintiff had sworn falsely in stating, 
under oath, that she signed with her own hand papers of March 7 
and May 4, 1894, furnished to the défendant as proofs of loss, the 
plaintiff testifled that she signed that of March 7, 1894, and that 
she acknowledged it before the justice, Venning, about five minutes 
after she had signed it. The justice testifled that she acknowledged 
the signature as hers. The plaintiff also testifled that she appeared 
before J. W. Polite, notary public, and signed her name to the paper, 
the proof of loss, of May 4, 1894. As to the signature of the plain- 
tiff to the proof of loss of March 7, 1894, there being a question as to 
whether she had signed her name berself, or whether her husband 
had signed it for her, the circuit court instructed the jury "that, 
if they flnd that the plaintiff, Minnie Lucker, directed her husband 
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to sign in her namé proofs of loss dated March 7, 1S94, and after- 
wards acknowledged the same as her signature, as appears by the 
attestation signed by Trial Justice Venning, then such signature and 
oath and proofs of loss are in law the signature, oath, and proofs 
of Minnie Lucker, the plaintiff, and she had the right to make them 
so." That was a proper instruction. Whether the plaintiff actually 
with her own hand signed the proof of loss, or whether her husband 
signed it for her, if she acknowledged the signature before the jus- 
tice and the notary public to be hers, it had the same effect, in law, 
whether made by herself or her husband as her agent. In law thèse 
were her signatures. 

As to the charge that the plaintiff swore falsely In stating, under 
oath, that the original cost of erecting the dwelling house was $2,700, 
the plaintiff testified that her husband had told her this was to be 
the cost of the building, that her husband also told her that ^Ic- 
Gilvery had contracted to build the house, and that she saw McGil- 
very measuring on the lot about the time the building was commen- 
ced. 

As to the charge on which the seventh instruction was asked by 
the défendant, that the plaintiff failed to fumish, when required, 
verifled plans and spécifications of the buildings burued, the record 
shows that plans and spécifications were furnished when required, 
and that they were Terifled by the signature of Simons & Holmes, 
the architects who made them, and by the affiidavit of S. Lewis 
Simons, one of said architects. 

The substance of the testimony on behalf of the plaintiff, as we 
hare stated it, shows that, on ail the grounds on which the court was 
requested to direct a verdict for the défendant, there was a very 
decided conflict in the évidence. It présents such a state of facts 
as to bring the case clearly within the province of the jury for its 
décision. For the court to hâve refused to submit the case to the 
jury, and to hâve directed a verdict for the défendant, would hâve 
been an unwarranted invasion of the principles governing jury trials. 
The question as to when the court, on ail the évidence, shonld in- 
struct the jury to find a verdict for the défendant, has been decided 
in numerous cases. The resulfof the décisions is that when the 
widence given at the trial, with ail the inferences that the jury could 
justifiably draw from it, is insufïicient to support a verdict for the 
plaintiff, so that such a verdict, if rendered, must be set aside, the 
court is not bound to submit the case to the jury, but may direct a 
verdict for the défendant ; while, on the other hand, the case should 
be left to the jury unless the conclusion follows, as matter of law, 
that no recovery can be had upon any view which can be properly 
taken of the facts which the évidence tends to establish. Kane v. 
Railroad Co., 128 U. S. 94, 9 Sup. Ct. 17; Railroad Co. v. Woodson, 
134 U. S. 615, 10 Sup. et. 628; Pleasants v. Faut, 22 Wall. 116; 
Randall v. Railroad Co., 109 U. S. 478, 3 Sup. Ct. 322; Dunlap v, 
Railroad Co., 130 U. S. 649, 9 Sup. Ct. 647. 

When there is a conflict of évidence, as we find in this case, on 
ail the questions on which the court was requested to direct a ver- 
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dict for the défendant, the law is clearly settled as to tlie duty of the 
court to submit the case to the jury. In Insurance Co. v. Ward, 
140 U. g. 76, 11 Sup. Ot. 720, the court said: "There was evideoce 
in the case going to discrédit, in some particulars, the évidence of- 
fered by the défense to prove the breach of the condition in the 
policy ; and it was eminently proper that ail of that évidence should 
be taken into considération and weighed by the jury, under proper 
instructions from the court, in arriving at their verdict." 

"Where a cause fairly dépends upon the eflect or weight of testi- 
monv, it is one for the considération and détermination of the jury, 
under proper directions as to the principles of law involved. It 
ghould never be withdrawn from them, unless the testimony be of 
such a conclusive character as to compel the court, in the exercise 
of a Sound judicial discrétion, to set aside a verdict returned in op- 
position to it." Insurance Co. v. Doster, 106 U. S. 32, 1 Sup. Ct. 20. 

The exception to the refusai of the court to direct a verdict for 
the défendant was properly made, and the seven assignments of 
error which we hâve considered were in accordance with the ex- 
ception taken. The remaining assignments of error, from 8 to 16, 
inclusive, are not founded on any exceptions to the rulings of the 
court below which this court can consider. The only exception in 
the record on which thèse assignments of error are based is what is 
called in the record "Exception to Charge," made aiter the court 
had concluded its charge to fSe jury, and is in the following words: 
"By Mr. Trenholm: I ask your honor to note our exception as to 
the direction which we asked, and also to note our exception to so 
much of the charge which requires the évidence should show that 
there was intention to deceive." And then follows this argumenta- 
tive statement by defendant's counsel: "Because we take this posi- 
tion, that a statement which is false, and intentionally and willfully 
made, as to mater ial matters, the law conclusively présumes the in- 
tention to deceive, and that such willful and knowingly false state- 
ment is in law fraudulent, and that without any further évidence 
on that point; and in the charge which your honor has made, the 
only objection we hâve is on that ground." To this statement the 
court replied: "By the Court: The exception is noted, and, inas- 
much as the request has been made in the présence of the jury, the 
court wishes to repeat that the false statement which vitiates a 
policy must be à fraudulent, false statement." Counsel for the de- 
fendant duly noted then and there an exception to the above ruling 
on grounds above stated. "I will just say, in conclusion, that if 
there hâve been false statements made by the plaintifl in her proofs 
of loss. or in her estimâtes, or in any other matter connected with 
the policy since the lire, those statements will vitiate tEe policy, — 
will operaîe to prevent her recovery, — if you believe they are fraud- 
ulent. false statements made with the intention to deceive." To 
this last statement of the court no exception was taken. 

The charge to the jury, in the bill of exceptions, embraces 18 pages 
of the printed record. The court is asked to go through this lengthy 
charge, and ascertain, for its information, the particular part or 
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parts thereof to wWch shall be applied so gênerai an exception "to 
80 much of the charge as requires the évidence should show there 
was an intention to deceive." This is a labor the court will not as- 
sume. It is the duty of the party taking the exception to speciflcally 
designate the portion of the charge to which he excepts, and he 
should State in totidem verbis, or as near as may be, the same. Rule 
10 of this court provides: 

"The judges of the circuit and district courts shall not allow any bill of excep- 
tions which shall contain the charge ûf the court at large to the jury in trials at 
conimon law, upon any gênerai exception to the whole of such charge. But the 
party excepting shall be required to state distinctly the several matters of law, in 
such charge, to which he excepts; and those matters of law, and tliose only, shall 
be inserted in the bill of exceptions and allowed by the court." 11 C. C. A. ci., 
47 Fed. Tl. 

Thé requirements of this rule hâve not been complied with in the 
case before us, but entirely disregarded. The practice of making 
the whole charge to the jury a part of the bill of exceptions has been 
frequently condemned by the suprême court. Insurance Co. v. Rad- 
din, 120 U, S. 195, 7 Sup. Ct. 505; Carver v. Astor, 4 Pet. 80; Mag- 
niac V. Thompson, 7 Pet. 348; Zeller v. Eckert, 4 How. 288; U. 
S. V. Eindskopf, 105 U. S. 418. This court is disposed to strictly 
enforce the rule, in order to avoid the inconveniences arising from 
its nonobservance. 

A référence to some of the authorities on this subject will show 
the particularity required by the courts in the préparation of bills 
of exceptions: 

Beaver v. Taylor, 93 U. S. 54: "Before the case was submltted to the jury, 
the plalntiff requested the court to charge as set forth by him in eight several propo- 
sitions. The court declined to charge as requested, but charged in its own lan- 
guage, and fuUy, upon the case as presented by the évidence. The plaintifl: ex- 
cepted to the refusai of the court, and excepted, also, 'to so much of the charge 
of the court as given as was In conflict with and variant from the several propo- 
sitions' presented by him." 

The court héld that the bill of exceptions failed to présent any 
point that it could consider. 

Beckwith v. Beau, 98 U. S. 284: "Touching thèse objections to the charge of the 
court, It is sufficient to say that they are not presented by the bill of exceptions 
in such form that we should consider them. The only exceptions to the charge 
are in thetee words: 'To the omission of the court to cliarge as requested, and to 
the charge of the court placing a construction upon said acts of congress, and to 
so much of , the charge as relates to the attempted justification of the défendants 
under said acts, and the évidence hereinbefore detailed, the défendants excepted.' 
* • "■ The exceptions to the charge as given are too vague and indeflnlte to 
raise the questions which were claimed in argument to arise under the acts of 18(KJ 
and 1867. Lincoln v. ClafltQ, 7 Wall. 132; McNitt v. Turner, 16 Wall. 362; 
Beaver v. Taylor, 93 U. S. 46. The exception is scarcely more definite than a gên- 
erai exception to the whole charge would hâve been. We cannot tell what spécifie 
portions of the elaborate charge ♦ • • were Intended to be covered by this 
gênerai exception." 

Thèse cases fully sustain the Views of the court as to the excep- 
tions under considération. We flnd no error in the record. The 
judgment of the circuit court is affirmed. 
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MIGEON et al. v. MONTANA CENT. RY. CO. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1896.) 

No. 276. 

L Appeal — Equitt Decrees — Rulings on Evidence. 

A decree in equity wiil net be reversed for error In admitting or re- 
jecting évidence, wtiere ail tlie circumstances sliow that tlie result was not 
aîfected thereby. The controlling inquiry is wliether there is suiHcient 
compétent évidence in tlie record to sustain the decree. 

3. Samb — Spbcipications dp Error — Brieps. 

When a spécification of error as to the rejection of évidence States only 
tbe subject of the évidence, and does not give its substance, and the brief 
contains no référence to the page of the record showing the rullng, as re- 
quired by rule 24 of the circuit court of appeals for the Nlath circuit (11 
0. 0. A. xcv., 47 Fed. xi.), the matter is not properly brought to the atten- 
tion of the court 
8. Mines and Mining— Abandonment op Lodb Claim, 

An abandoned Iode claim becomes part of the public domain, subject to 
sale and disposition by the government. 

4. Same— Placer Patent— Lode Claims. 

A vein lying within the llmits of a placer patent le not excluded there- 
from as a "linown vein or lode," under Kev. St. § 2333, unless at the date 
of the application the lode or vein was clearly ascertained, and of such 
estent and value as to justify exploitation. The fact that the lands were at 
one time previous to the application for the patent supposed to contain a 
lode or vein of value, or that they were àfterwards discovered to be of 
value, does not impair the title under the patent 68 Fed. 811, afflrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

This was a suit by the Montana Central Eailway Company against 
A. F. Migeon, B. Tibbey, and N. B. Eingeling to détermine an ad- 
verse claim to certain mining ground. The circuit court rendered 
a decree for the plaintifl (68 Fed. 811), and the défendants hâve 
appealed. 

George A. Clark, for appellants. 
A. J. Shores, for appellee. 

Before GILBEET and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is a suit in equity, brought by 
the appellee to détermine the adverse claim of appellants to two 
certain tracts of land, or mining ground, in area 3.67 and 9.60 
acres, respectively, situated near Butte, in Silver Bow county, 
Mont. From the mass of testimony introduced by the respective 
parties we glean the following facts: On July 2, 1877, Charles 
<îolbert located a quartz lode upon the premises in dispute, under 
the name of the "Morning Star Lode Mining Claim," containing 
1,500 feet in length, — 750 feet east and 750 feet west of the point 
of discovery, — and 300 feet wide on each side of the center of the 
vein or lode. The discovery point was about 20 feet east of the 
east boundary of the Noyés placer claims, hereinafter mentioned. 
Upon the Morning Star a shaft was sunk at the discovery point 
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in 1877, about 14 feet deep, which disclosed rock of a brown and 
green stained color, cbntaining minerai, viz. gold, silver, and cop- 
per. About 10 tons of ore was taken ont from this sliaJt, and some 
of it still remains upon the surface. Tliere is some conflict in the 
testimony as to the value of the ore found in this shaft, but the de- 
cided weight and prépondérance of the évidence is to the effect that 
it was not of suflûcient value at that time to justify exploitation 
and the expenditure of time, labor, and money. The ground em- 
braced in the Iode location was full of stratas and seams of rock; 
but, in the opinion of some of the witnesses, it would not be clas- 
sifled as a vein among mining men or prospectors. It was valua- 
ble for surface mining, and was profitably worked as placer ground. 
Another shiaft was sunk in 1878, about 75 feet west of the discovery 
point, about 8 feet deep, which disclosed the same character of 
material as' the discovery shaft. SufiQcient work was done upou 
the claim to hold it for the years 1877 and 1878. In April, 1879, 
the claim was sold to Valentine Kropf. There is some uncertainty 
as to the date of the sale. Colbert testifled: "I would not «xactly 
be certain when I sold it, — whether it was in April, 1879, or 1880." 
Kropf said : "If I remember, it was in the summer. I don't remem- 
ber the year, — '77 or '78. It might hâve been in '79." Prier to 
the sale, the claim was jumped by other parties; but Oolbert, the 
original locator, and the subséquent locators, divided their inter- 
ests equally. Colbert sold his half interest to Kropf for |75. 
The other half was owned by H. McKinstry. The same year, and 
shortly after the sale, Kropf and McKinstry quit work on the claim, 
because there was too much water in the shaft, and hâve never done 
any more work thereon, and never bothered themselves with the 
claim any more. To quote from the testimony of Mr. Kropf: 

"Q. After you had worked there several days, you quit? A. Tes, sir. Q. 
What was the reason for that? A. On account we could not get any fuither. 
There was too much water for us. Q. Did you ever do any work on that claim 
after that? A. No, sir. Q. And you never dld any work on the second dis- 
covery hole? A. No, sir. * • * Q. What dld you do wlth It aftenvards? 
" * * A. I never bothered any more with It * • * Q. Did you aban- 
don It, or what? A. I guess we quit it. * • • Q. How long dld you and 
he [McKinstry] remain In partnership after he and you quit work? A. .Just when 
we quit work. We quit, and then I told him I would throw it up. * * * Q. 
Do you remember of ever having seeu any one, after that, dolng any work at 
elther of thèse holes? A. No, sir. Q. Do you remember of ever haviug seeii 
any location notice after that on this ground? A. No, sir; I never bothered my- 
self about It" 

On October 15, 1878, John Noyés and others made a placer k)ca- 
tion in the vicinity of and including the west 730 feet of the Morn- 
ing Star Iode claim, and thereafter, on December 17, 1878, made 
application for a patent therefor. On July 25, 1880, a patent was 
Issued for said claimâ. On January 1, 1882, H. McKinstry located 
the Childe Harold quartz Iode claim at the discovery point of the 
Morning Star claim, extending 1,450 feet west and 50 feet east of 
said point, and 300 feet on each side of the center of the vein. 
Appellants acquired the interest of McKinstry in the Childe Harold 
location June 20, 1885, and claim to hâve ever since represented 
the claim as required by law. On July 25, 1887, appellee acquired 
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the title to the two tracts of land in controversy in this suit from 
the grantees of John Noyés, the locator of the placer claims. On 
September 26, 1887, appellants made application for a patent to 
the Childe Harold Iode. Appellee flled an adverse claim, and on 
December 10, 1887, commenced this suit in the territorial court, 
and under the provisions of the act of congress admitting Montana 
as a State, the suit was removed to the circuit court of the United 
States. The Noyés placer claims, minerai entry No. 511, and the 
Childe Harold Iode claim embrace within their boundaries both 
tracts of land. The 9.60-acre tract is within the boundaries of the 
Noyés placer claim and the Morning Star Iode claim. 

From the foregoing facts it will readily be seen thai the con- 
trolling question to be determined herein is whether there was a 
"known Iode" within the limits of the ground in controversy at 
the time the owners of the Noyés placer claims made application 
for a patent, on December 17, 1878, within the meaning of sec- 
tion 2333, Rev. St. U. S. In its decree the trial court found the fol- 
lowing facts: 

"That the plaintiff [appellee] Is the owner of, In the possession of, and entl- 
tled to the possession of, ail and singular the premises set ont and described in 
the eomplahit herein; * • * that said premises constitute and are a portion 
of minerai entry No. 511, for which application for patent from the United States 
was duly made upon December 17, 1878, and for which a United States patent 
was duly issued to the applicants therefor on July 28, 1880; that at the time said 
application for patent ttiere was no Iode of quartz containlng gold, silver, copper. 
or other metals known to exist within the exterior boundaries of said minerai en- 
try No. 511; that aU and singular the avermenta of plaintifC's [appellee's] com- 
plaint and replicatlon herein are true, and that the averments of the answer of 
the défendants herein inconsistent therewith are not true; and that plaintiff iB 
entitled to a decree as prayed for in its complaint heiein." 

Upon thèse flndings the court granted the relief prayed for in the 
complaint. 

There are 31 distinct spécifications of error presented by appel- 
lants. It is évident, by a brief référence thereto, that many of them 
cannot be reviewed by this court, and that it is unnecessary to 
specifically review others. There is a footnote in the transcript. 
which States that certain dépositions were not read at the trial, 
and that there was an understanding between counsel and the court 
that exceptions would be allowed to the rulings that might be made 
upon the objections noticed in the déposition; but there is noth- 
ing in the record showing that any rulings were made upon any of 
thèse objections. 

The spécifications of error from No. 1 to 10, inclusive, are based 
upon imaginary rulings of the court upon the objections noted in 
the dépositions; the assignments being that the court erred "in 
rejecting, if it did reject it," etc. Appellate courts are too» busily 
engaged in answering questions which relate to material matters 
that are properly nresented to waste any time in attempting to re- 
view irrelevant spécifications of imaginary errors. 

The spécifications from No. 11 to 20, inclusive, refer to alleged 
errors committed by the court in admitting or excluding testi- 
mony at the trial against the objection of appellants. In the con- 
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sideration ot such specifloationa of error the gênerai rule is that, in 
equity suits tried before the judge without a jury, the appellate 
court ought not to reverse the case merely upon the ground that 
the judge received irrelevant testimony, or that he rejected testi- 
mony that was admissible, where, upon ail the facts and circum- 
stances of the case, it is clearly apparent that the resuit would not 
hâve been différent if the testimony objected to had been rejected 
in the one case or received in the other. Bank v. Greenhood 
(Mont.) 41 Pac. 251, 267, and authorities there cited; Scroggin v. 
Johnston, 45 Neb. 714, 64 N. W. 236, 238, and authorities there cited; 
Holmes v. State (Ala.) 18 South. 529. The controlling inquiry in 
such cases is whether there is suflScient compétent évidence in the 
record to sustain the decree. Grayson v. Lvnch, 163 U. S. 468, 
476, 16 Sup. et. 1064, 1067. In Mammoth Min. Co. v. Sait Lake 
Foundry & Mach. Oo., 151 U. S. 447, 451, 14 Sup. Ct. 384, 386, the 
court, in considering assignments of error in the admission of évi- 
dence, after quoting the language of the territorial court that s 
"Thèse errors are not available in a case in equity, for the chan- 
cellor is supposed only to act on proper évidence. There is no 
question of law involved; only questions of fact; and, if the proper 
évidence justifies the decree, the judgment ought to be affirmed, and 
we think it does," — sald: 

"In Its assignment of errors hère appellant spécifies substantially the same ex- 
ceptions to the admission of évidence, including the overruling of défendants' ob- 
jections to questions. The évidence thus objected to was cumulative in its ehar- 
aeter, and not of controlling importance; and, if excluded, It is suiflciently cleai 
that the resuit would not hâve been otherwise than it was. AU the évidence is iA 
the record, and we hâve carefuly examined it; and, as we are of opinion thai 
the rulings complained of, If erroneous, did not constitute réversible eiTor, we 
need not pass upon their correctness, though we are not to be understood as inti- 
ma ting that the objections should in any mstance hâve been sustained." 

It is proper to add that some of the assignments of error do not 
meet the requirements of rule 24 of this court, 11 0. C. A. xcv., 
47 Fed. xi. Spécification No. 11 will be taken for illustration. 
It spécifies that the court erred "in rejecting the évidence of the 
engineer, John Gillie. a witness for the appellants at the trial. 
Exception taken and allowed by the appellants as to the results 
of an examination made by him of several excavations or shafta 
upon the Childe Harold claim, and assays of ore taken therefrom, 
said shafts being on a direct Une between shafts A and C, the orig- 
inal points of discovery of the Moming Star vein." Rule 24 of thia 
court provides that: "When the error alleged is to the admission 
or rejection of évidence, the spécification shall quote the full sub- 
stance of the évidence admitted or rejected," and that the briefs 
of counsel must contain "a référence to the pages of the record 
and the authorities relied upon in support of each point." A 
strict compliance with thèse provisions would not only be of great 
advantage to counsel in their arguments, but would materially aid 
the court, and lessen its labors. It is the duty of an appellant to 
particularly point out the alleged error upon which he relies, and 
to directly refer the court to the page of the transcript where the 
alleged erroneous ruling of the court is to be found. Mr. Gillie's 
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testimony covers 25 pajres of the printed record, no portion of which 
is quoted in the spécifications^ Only two of the pages are re- 
ferred to in appellants' brief, and on the first one (281) the question 
to which objection was made was withdrawn, and no ruling of the 
court was made tliereon. On the other page (304) it appears that 
appellants asked generally that an exception be entered to the 
ruling of the court in excluding certain specified testimony, which 
does not affirmatively appear.to relate to the error specified. Up- 
on reading the entire testimony of Mr. Gillie, we fail to find any 
ruling of the court to which the assignment of error applies. But 
in the présent case no technical grounds will be relied upon in the 
disposition of any of the errors assigned. They ail relate to the 
exclusion of testimony as to assays taken from the Childe Harold 
Iode long subséquent to the issuance of the placer patent, to the 
existence of certain other locations west of the Morning Star Iode 
in 1878, and to the admission of testimony as to the value of min- 
erai ore found on the Morning Star Iode location, and as to the 
percentage of minerai in the ore necessary to pay expenses at that 
time, etc. The détermination of the principles which should gov- 
ern courts in deciding the main question as to what constitutes a 
"known Iode" under the provisions of the statute will necessarily 
dispose of ail of thèse assignments of error upon their merits. 

The remaining spécifications, from 21 to 30, inclusive, are prin- 
cipally directed against the views expressed by the court in its 
opinion upon the merits of the case. They can ail properly be 
grouped together, and require no separate review. 

We shall not stop to inquire whether any of the reasons express- 
ed by the court were irrelevant or erroneous. The point to be 
decided is whether the conclusions arrived at are sustained by the 
évidence and the law. Sullivan v. Mining Co., 143 U. S. 431, 12 
Sup. et. 555. 

Is the decree of the court correct? Before proceeding to discuss 
the controlling question, it is proper to state that appellants are 
not claiming any title under the Morning Star Iode location. Their 
application for a patent was made for the Childe Harold Iode 
claim, which was located after the issuance of the patent for the 
placer claims. Appellants, however, argue that the placer patent 
as to the west 730 feet of the Morning Star claim is void, for the 
reason that at the time of the application for the placer patent 
the west 730 feet of the Morning Star was property which was with- 
drawn from sale by the United States; that any patent purporting 
to convey any portion of the ground was an absolute nuUity; that 
the Noyés placer application did not include the Morning Star 
Iode; that neither said application nor the patent could include the 
said 730 feet of the Morning Star Iode; that the title thereto re- 
mained in the government, in trust for the claimants under the 
existing location of the Iode claim and their assigns, to be perfected 
upon the performance by them of the acts required by law. This 
argument is based upon the assumption that by a mère location 
of a quartz Iode the ground is withdrawn from sale, independent 
of the question whether a Iode is discovered or known to exist. If 
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the Moraîng Star was a vaJid and subsisting location at the time 
of the issuance of the patent to the Noyés placer, claims, an im- 
portant and interesting question would be presented as to whether, 
in a case like the présent, the patent could be collaterally assailed. 
The law is well settled that a mining claim that bas in ail respects 
been fully perfected under the requirements of law is property in 
the fullest sensé of that term, and therefore, during the time of 
its valid existence as such, would not be subject to the disposai 
of the government to other parties. Belk t. Meagher, 104 U. S. 279, 
283; Noyés t. Mantle, 127 U. S. 348, 353, 8 Sup. Ct. 1132, 1134. 
But the fact is, as appears from the testimony in the record, that 
the Moming Star Iode claim had been abandoned prior to the time 
of the issuance of the patent to the Noyés placer claims. This be- 
ing true, it follows that the land embraced in the placer patent was, at 
the time of the issuance of the patent, a part of the public domain, 
which the government had the power to sell and dispose of. This 
brings us to a considération of the controUing question in the case. 
Section 2333 of the Revised Statutes reads as follows: 

"Where the same person, association, or corporation Is In possession of a placer 
claim, and also a veln or Iode included -within the boundarles thereof, application 
shall be made for a patent for the placer claim, wlth the statement that it in- 
cludes such vein or Iode, and In such case a patent shall issue for the placer Claim, 
suhject to the provisions of this chapter, including such vein or Iode, upon the 
payment of flve dollars per acre for such vein or Iode clalm, and twenty-flve feet 
of smlace on each slde thereof. The remalnder of the placer claim or any placer 
claim not embraclng any vein or Iode claim, shall be paid for at the rate of two 
dollars and fifty cents per acre, together with ail costs of proceedhigs; and where 
a vein or Iode, such as Is described in section 2320, is known to exlst within the 
boundarles of a placer claim, an application for a patent for such placer claim 
which does not include an application for the vein or Iode claim shall be con- 
strued as a conclusive déclaration that the clatmant of the placer clalm has no 
right of possession of the velu or Iode claim; but where the existence of a vehi 
or Iode in a placer claim is not known, a patent for the placer claim shall convey 
ail valuable minerai and other deposits within the boundarles thereof." 

In the application for the patent of the Noyés placer claim no 
statement was made that it included any vein or Iode within the 
boundaries of the placer ground. The question, therefore, is 
whether a vein or Iode was at that time known to exist within such 
boundaries. What must be proven in order to establish the fact 
that a vein or Iode was "known to exist," within the meaning of 
those words as used in the statute? When can it be said that a 
vein or Iode is known to exist? Was there a known Iode or vein 
within the boundaries of the Noyés placer claims at the time of 
the application for a placer patent? There are four classes of 
cases where the courts hâve been called upon to détermine what 
constitutes a Iode or vein within the intent and meaning of différ- 
ent sections of the Revised Statutes: (1) Between miners who 
hâve located claims on the same Iode, under the provisions of sec- 
tion 2320; (2) between placer and Iode claimants, under the provi- 
sions of section 2333; (3) between minerai claimants and parties 
holding town-site patents to the same ground ; (4) between minerai 
and agricultural claimants of the same land. The mining laws 
of the United States were drafted for the purpose of protecting 
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the bona fide locators of mining ground, and at the same time to 
make necessary provision as to the rights of agriculturists and 
claimants of town-site lands. The object of each section, and of 
the whoie policy of the entire statute, should not be overlooked. 
The particular character of each case necessarily détermines the 
rights of the respective parties, and must be kept constantly in 
view, in order to enable the court to arrive at a correct conclusion. 
What is said in one character of cases may or may not be applica- 
ble in the other. Whatever variance, if any, may be found in the 
views expressed in the différent décisions touching thèse ques- 
tions arises from the différence in the facts and a différence in the 
character of the cases, and the advanced knowledge which expé- 
rience in the trial of the différent kinds of cases brings to the court. 
Mr. Justice Field, in a dissenting opinion in Iron Silver Co. v. 
Mike & Starr Gold & Silver Min. Co., 143 U. S. 394, 423, 12 Sup. 
Ot. 543, 552, after announcing certain principles, said : 

"If there be any variance betrween thèse views and those expressed in Mining 
Co. V. Reynolds, 124 U. S. 374, 384, 8 Sup. Ct. 598, as to the manner In wWch 
knowledge cf the existence of a Iode within the boundarles of a placer claim may 
be obtained, It is because of a more careful considération of the subject in later 
years than formerly, and of larger expérience In mining cases." 

The fact is that there is a substantial différence in the object and 
policy of the law between the cases where the détermination of 
the question as to what constitutes the discovery of a vein or 
Iode betvFeen différent claimants of the same Iode under section 
2320, on the one hand, and a "Iode known to exist" within the 
limits of a placer claim at the time application is made for a pat- 
ent therefor under section 2333, in the other. As was said in U. 
S. V. Iron Silver Min. Co., 128 U. S. 673, 680, 9 Sup. Ct. 195, 198: 

"The amount of land whlch may be taken up as a placer claim and the amount 
as a Iode claim, and the price per acre to be paid to the govemment in the two 
cases, are différent. And the rights conferred by the respective patents, and the 
conditions upon whlch they are held, are also différent, Eev. St. §§ 2320, 2322, 
2325, 2333; Smeltlng Co. v. Kemp, 104 U. S. 636, 651; Mining Co. v. Reynolds, 
124 U. S. 374, 8 Sup. Ct. 598." 

The question as to what constitutes a discovery of a vein or 
Iode under the provisions of section 2320 of the Eevised Statutes 
has been decided by many courts. AU the authorities cited by 
appellants are referred to in Book v. Mining Co., 58 Fed. 106, 121. 
The libéral rules therein announced are substantially to the effect 
that when a locator of a mining claim finds rock in place contain- 
ing minerai in sufBcient qi;iantity to justify him in expending his 
time and money in prospecting and developing the claim, he has 
made a discovery within the meaning of the statute whether the 
rock or earth is rich or poor, whether it assays high or low, with 
this qualification: that the définition of a Iode must always hâve 
spécial référence to the formation and peculiar characteristics of 
the particular district in which the Iode or vein is found. It was 
never intended that in such a case the courts should weigh scales 
to détermine the value of the minerai found as between a prior 
and subséquent locator of a mining claim on the same Iode. 

But in construing the provisions of section 2333 it is évident that 
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other questions are to be taken into considération. This section of 
the statute was primarily intended for the beneflt and protection 
of the locators of placer claims. If a Iode is known to exist within 
the boundaries of a placer claim, the applicant for a patent must 
state that fact, and then, by paying $5 an acre for that portion of 
the ground, and $2.50 an acre for the balance, a patent will issue 
to him, covering both the Iode and placer ground; but, if the Iode 
is known to exist, and is not included in the application for a 
patent, then it will be construed as a conclusive déclaration that 
the owner of the placer claim has no right of possession, by virtue 
of his patent for the placer ground, to the vein or Iode. It mat- 
ters not whether there is a Iode or vein actually within the limits, 
which subséquent developments may prove, if it is not known to 
exist at the time of the application the patent for the placer claims 
will include such Iode or vein. In such cases the suprême court 
has repeatedly deelared that it is not enough that there may hâve 
been some indications, by outcropping on the surface, of the ex- 
istence of Iodes or veins of rock in place bearing gold or silver or 
other precious metals to justify their désignation as "known veins 
or Iodes"; that, in order to meet that désignation, the Iodes or 
veins must be clearly ascertained, and be of such extent as to ren- 
der the land more valuable on that account, and justify their ex- 
ploitation, Mining Co. v. Eeynolds, 124 U. S. 374, 383, 8 Sup. Ct 
598, 603; U. S. v. Iron Silver Min. Co., 128 U. S. 674, 683, 9 Sup. 
Ct. 195, 199; Iron Silver Min. Co. v. Mike & Starr Gold & Silver 
Min. Co., 143 U. S. 394, 404, 424, 12 Sup. Ct. 543, 553; Sullivan 
V. Mining Co., 143 U. S. 431, 12 Sup. Ct. 555; Brownfleld v. Bier 
(Mont.) 39 Pac. 461, and authorities there cited. This construc- 
tion as to the meaning of section 2333 is, in our opinion, founded 
in reason, and is in harmony with the construction given by the 
courts to the other sections of the statute relative to the rights of 
locators of mining claims upon the public lands of the United 
States. But, in any event, the rule, as above stated, is now too 
well settled to be departed from. 

The décisions of the suprême court upon controversies arising 
between minerai claimants on one side and parties holding town- 
site patents on the other are applicable to this class of cases. The 
doctrines therein announced are directly in line with the cases we 
hâve referred to. In s'uch character of cases the court has repeat- 
edly deelared that, under the acts of congress which govern such 
cases, in order to except mines or minerai lands from the opér- 
ation of a town-site patent, it is not sufficient that the lands do 
in fact contain minerais, or even valuable minerais, when the town- 
site patent takes eflect; but they must at that time be "known" 
to contain minerai of such extent and value as to justify expen- 
ditures for the purpose of extracting them; and, if the lands are 
not known at that time to be so valuable for mining purposes, the 
fact that they hâve once been valuable, or are af terwards discov- 
ered to be still valuable, for such purposes, does not defeat or im- 
pair the title of persons claiming under the town-site patent. Def- 
febach v. Hawke, 115 U. S. 393, 404, 6 Sup. Ct. 95, 101; Davis' 



MIGEON V. MONTAIJA CENT. RY. CO. 257 

Adm'r t. Weibbold, 139 U. S. 507, 525, 11 Sup. Ct. 628, 635; Dow- 
er V. Eichards, 151 U. S. 658, 663, 14 Sup. Ct. 452, 454. 

It is argued by appellants that Noyés v. Mantle, supra, "is iden- 
tical as to facts and dates witb the case at bar," and that upon 
the authority of that case the judgment in this should be reversed. 
The owners of the Morning Star location did not file any protest 
to the application for the placer patent. The plain inference and 
presumption is that at that time they believed the Morning Star 
was valueless as a Iode claim. The presumptions, if any are to 
be indulged in, are ail in favor of the validity of the patent. This 
case dififers from Noyés v. Mantle in the fact that the évidence clear- 
ly shows that the Morning Star was abandoned before the placer 
patent was issued. The owners quit work thereon, and, after they 
left it, they never bothered themselves about it. While it is true 
that the provisions of section 2333 were intended to apply only to 
Iodes or veins which had not been located, and the laws in respect 
thereto had been fully complied with, so as to become the property 
of the locators (Sullivan v. Mining Co., 143 U. S. 431, 12 Sup. Ct. 
555, and authorities there cited), yet this principle should not be, 
and never has been, extended to a mère location of an alleged vein 
or Iode of the character as shown by the évidence in this case, so 
as to withdraw the ground covered by the location from the opér- 
ation of the provisions of the statute where the location has been 
abandoned before the placer patent is issued. The discovery shaft 
and the other shafts sunk upon the Morning Star were not within 
the limits of the patented placer claims. There had not been any 
developments made showing that the mineral-stained rock therein 
found extended into the patented placer ground, or that the ore 
found in the shafts was sufflcient to justify the expenditure of 
time, labor, and nioney in developing the same. In Iron Silver 
Min. Co. V. Mike & Starr Gold & Silver Min. Co., supra, the court 
said: 

"It is undoubtedly true that not every crevlce to the rocks, nor eveiy outcropping 
011 the surface, which suggests the possibillty of minerai, or which may, on sub- 
séquent exploration, be found to develop ore of great value, can be adjudged a 
known vetn or Iode within the meaning of the statute." 

And in the further discussion of that case the court said: 

"The amount of the ore, the facility for reaching and working it, as well as the 
product per ton, are ail to be eonsidered in determining whether the vein is one 
which justlfled exploitation and working." 

Within this principle it is manifest that the trial court did not 
err in admitting testimony as to the value of the ore disclosed in 
the shafts cm the Morning Star. The évidence to the eflect that, 
long after îthe issuance of the placer patent, developments were 
made on the Childe Harold Iode of such a character as tended to 
prove the existence of a Iode extending into the placer ground was 
wholly immaterial and irrelevant 

In Sullivan v. Mining Co., supra, the court said : 

"A placer patent conveys to the patentée full title to ail Iodes or veins within 
the territorial limits not then known to exist. So It matters not what develop- 
ments or discoveries were made by thèse défendants after the issue of the pat- 

77 F,— 17 
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ent. Noûitag then disclosed could limit the effect of the patent, or except from 
its scope any vein or Iode within its territorial limlts." 

The same principle is announced in several of the other author- 
ities herein referred to. 

From whateTer standpoint this case can be viewed, under the 
évidence presented at the trial, we are of opinion that the fact as 
found by the court that there was no Iode or vein known to exist 
within the boundaries of the placer claims at the time of the ap- 
plication for the placer patent is fully sustained, and justifies the 
conclusions reached by the court. 

The judgment and decree of the circuit court is affirmed, with 
costs. 



THOMPSON V. GERMAN INS. 00. et al 

(Circuit Court, D. Nebraska. Deœmber 14, 1896.) 

No. 93. 

1. Limitation of Actioks— Pkaudulent Transfbrs op Bank Stock. 

A soit by the recelver of aa Insolveat national bank to collect an assessment 
by the comptroUer upoQ the stock from a stockholder who has made an alleged 
fraudaient transfer ci hls sharea Is based upon the statutory liabillty of the 
stockholder, aad not upon any Injury growing out of the fraudulent transfer; 
and therefore the statute of Umitatlons b^lns ta run from the date the assess- 
ment becomes due, and not from the dlscovery of the fraud. 

3. Samï3— Suit by Recbiver— Laohks. 

On a blll by the recelver of an Insolvent national bank to collect an assessment 
by the comptroller on the stock from a former stockholder, on the ground that, 
to escape liabllity, he had transferred hls shares, witUn six months of the 
fallure of the bank, to one havlng no means, It appeared that the transfer was 
made on the books of the bank, no eanceatonent thereof belng attempted, and 
that the recelver made no Inquiry as to the nature of the transfer, and took 
no action agalast défendant until the assessment had beoome barred. Beld, 
that equlty would not relleve agalnst the bar of the statute. 

Suit in equity by S. B. Thompson, receiver of the Central Ne- 
braska National Bank, against the German Insurance Company 
and others, to recover the amount of an assessment upon certain 
shares of stock. The original bill was dismissed. See 76 Fed. 892. 

Submltted on Demurrer to Amended Bill. 

Harry E. O'Neil, for complainant. 

James McNeny and Green & Breckenridge, for défendants, 

SHIRAS, District Judge. This case has already been before the 
court upon demurrers flled to the original bill, and upon that hear- 
ing it was held that the proceed-ing was barred by the provisions 
of the statute of limitations of the state of Nebraska. Thereupon 
the complainant obtained leave to file an amended bill, and the 
case is now before the court upon a demurrer flled thereto, which 
again présents the question whether it does not appear upon the 
face of the amended bill that the suit is barred by the lapse of time. 

Briefiy stated, the facts appearing on the face of the amended 
bill are that the Central Nebraska National Bank of Broken Bow 
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was created and organized under the national banking act of the 
United States in 1888; that the G-erman Insurance Company of 
Freepoi't, 111., on the 22d of August, 1889, became the owner of 
100 shares of the capital stock in said bank; that on September 
8, 1890, there were issued to the named Insurance company two 
certificates of 50 shares each of said capital stock, the original cer- 
tificate for 100 shares being surrendered and canceled; that on 
same day, to wit, September 8, 1890, 50 shares of said stock were 
assigned by the Insurance company to one Edgar E. Koehler, and 
on January 13, 1891, the remaining 50 shares were assigned by the 
insurance company to the said Koehler; that the said national 
bank continued in business until in July, 1891, when it closed its 
doors, and Henry C. Russell was appointed receiver by the comp- 
troller of the currency, and acted in that capacity until January 
29, 1895, when he resigned, and the présent complainant was ap- 
pointed in his place; that on the 13th day of July, 1892, the comp- 
troller of the currency made an assessment of 90 per cent, upon 
the capital stock of the bank, and directed the shareholders to pay 
the same on or before the 3d day of August, 1892, and in the order 
making said assessment he directed the receiver to "take ail nec- 
essary proceedings, by suit or otherwise, to enforce to that estent 
the said individual liability of the said shareholders." In the 
amended bill it is chargea that the transfer of the stock by the 
insurance company to Koehler was without considération, and was 
made by the insurance company for the purpose of escaping the 
statutory liability imposed upon stoekholders in national banks; 
that when said transfer was made to Koehler he was an attorney 
at law, engagea in the practice of his profession at Omaha, Neb.; 
that he was in the employ of the insurance company, and was with- 
out capital. It is further alleged in the amended bill that on Jan- 
uary 14, 1891, Koehler assigned to one W. E. B. Pierce 25 shares 
of the bank stock in question, and about the same time purchased 
from one Thompson 10 acres of land adjoining the city of Omaha, 
giving in exchange therefor the remaining 75 shares of stock re- 
ceived from the insurance company, and on the 18th day of March, 

1891, the said Koehler purchased from the Benson Land Syndicate 
three lots in Benson Place, and in payment therefor Pierce as- 
signed to the Benson Land Syndicate the 25 shares of bank stock 
previously assigned to him ; that on April 13, 1891, Koehler trans- 
ferred the 10 acres of land purchased from Thompson to a cor- 
poration known as the German Land & Mortgage Company, by 
whom it was transferred on June 1, 1891, to one Hendricks, who 
was, it is averred, at the time a clerk and bookkeeper for the Ger- 
man Insurance Company, and without means, but who gave Ma 
notes for $15,000 to the insurance comi>any, secured by a mortgage 
on the 10 acres in question. It is further averred that in April. 

1892, Hendricks leased the 10 acres for a term of three years to 
Thompson previously named, at a yearly rental of |300, taking his 
notes therefor, which notes the said Hendricks transferred to the 
insurance company; and said company now has pending in the 
courts of Nebraska a suit to collect said notes from the maker. 
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Thompson. It is also averred that the facts recited were net 
known to the comptroller of the currency, nor to the receivers ap- 
pointed by him, until after the bringing of the suit by the Insurance 
Company against Thompson; and that it was not until in Feb- 
ruary, 1896, that the comptroller and the receivers became fuUy 
advised with regard thereto, and thereupon, on October 5, 1896, 
this proceeding was commenced by the filing of the original Mil. 
Upon the hearing of the demurrer to the original bill it was held 
that the right of action on behalf of the receiver accrued to him 
on August 3, 1892, the date when the call made by the comptroller 
became due and payable, and that the statute of limitations began 
to run at that time; and, as it appeared that the statutory period, 
to wit, four years had elapsed before this suit was begun, the bar 
of the statute was complète. In support of the amended bill com- 
plainant invokes the équitable rule that when relief is sought 
against fraud the statute is held applicable only from the time of 
the discovery of the fraud. 

If a party suffer an injury or wrong by reason of a fraud prac- 
ticed by another, his right to a remedy in equity will not be af- 
fected by the lapse of time until discovery of the fraud is had,' 
provided he is not guilty of négligence in ascertaining the facts. 
Is this gênerai rule, however, applicable to a case of the character 
of that now under considération? In this proceeding the receiver 
is not seeking équitable aid to hâve made good to him damages 
resulting from a fraud practiced on him by the défendants, nor is 
he seeking to set aside transfers of property in order that it may be 
subjected to légal process. What the receiver is seeking to do in 
f act is to enf orce the statutory liability assumed by ail parties who 
become shareholders in national banks. The underlying theory of 
complainant's case as against the German Insurance Company is 
that the Insurance company, in August, 1889, became the owner 
of 100 shares of the capital stock of the named national bank, and 
thereby became liable to be called upon for an amount equal to 
the face value of the stock in case of the insolvency of the bank; 
that the bank became insolvent; that a légal assessment of 90 
per cent, upon the face value of the shares was duly made; that 
the Insurance company continues liable to the call thus made, not- 
withstanding the transfer made to Koehler, it being averred that 
Koehler is without means, and that the transfer was made to es- 
cape the liability in question. The right of action sought to be 
enforced by complainant is the liability imposed by the statute 
upon shareholders, and not a right of action created by the trans- 
fer of the stock to Koehler. The act of the Insurance company in 
assigning the shares held by it to Koehler did not create a cause 
or right of action, no matter what its motive was in making the 
transfer. The real ground of action relied upon by complainant is 
that when the Insurance company became a shareholder in the na- 
tional bank by subscribing for and accepting 100 shares of the 
capital stock, it became subject to the statutory liability to respond 
to an amount equal to the face value of the stock held by it in 
case of the insolvency of the bank, and that this once existing 
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liabllity was not terminâtes by the subséquent transfer of the 
stock, because sucb transfer was made to one without means, 
and for the purpose of escaping the existing liability. The ques- 
tions arising on the transfer of the stock présent the issue whether 
the insurance company has a sufficient défense to the right of ac- 
tion asserted by the receiver, and based upon the liability as- 
sumed by the insurance company when it became a shareholder in 
the national bank. If the receiver recovers in this case against the 
insurance company, the recovery must be based upon the liability 
assumed by that company when it became a stockholder in the 
bank, and not upon any cause of action created by the transfer of 
the stock to Koehler. The theory of complainant's bill is that this 
transfer must be treated as of no account, and be wholly disre- 
garded; or, in other words, that the liability of the insurance com- 
pany is just what it would hâve been in case the transfer never 
had been made. The real purpose of the bill filed in this case is 
not to obtain relief against a wrong done or injuries inflicted or 
rights invaded by the alleged fraudulent transfer of the stock to 
Koehler, but to compel the insurance company to respond to the 
assessment made upon the shares of stock issued to it. Ail the re- 
lief sought by the bill would be fully met by a decree adjudging 
that the insurance company was liable to the assessment, and a 
judgment for the amount thereof would be clearly based upon the 
statutory liability assumed when the insurance company became a 
stockholder, and not upon any liability created by the transfer of 
the stock to a third person. The équitable rule that, where relief 
is sought against the conséquences resulting from a fraud, the stat- 
ute will be held to begin to run only upon the discovery of the fraud 
or of circumstances charging the party with the duty of inquiry, 
is based upon the proposition that, if the person injured by the 
.fraud bas not knowledge thereof, he cannot know that a right of 
action exists on his behalf, and he should not, therefore, be prej- 
udiced by the lapse of time, when it cannot be said that he is in 
fault in not bringing suit. As already pointed out in this case, 
the cause of action and the right of action sought to be enforced 
by the receiver are not based upon the alleged fraudulent transfer 
of the stock by the insurance company, and the ultimate relief 
sought is not against the conséquences thereof; but the relief 
sought is the enforcement of the liability claimed to still exist 
against the insurance company by reason of the fact that it had 
subscribed for and accepted 100 shares of stock of the national 
bank. When the assessment upon the capital stock was made by 
the comptroller, and the receiver was directed to enforce the col- 
lection of the assessment, he knew that a right of action then ex- 
isted in his favor against ail the shareholders then holding stock, 
and against ail préviens holders who had transferred the stock un- 
der circumstances which would not relieve them from liability for 
assessment subsequently made. The receiver well knew that the 
insurance company had held 100 shares of stock, and well knew 
that this stock had been transferred to Koehler, and he knew that, 
if he did not seek to hold the insurance company liable for the 
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assessment within the period allowed by tlie statute, he would at 
law be barred of his riglit of action. Having allowed the statutory 
time to elapse before bringing suit, what ground is there for hold- 
ing that a court of equity will not enforce the bar of the statute? 
For thèse reasons it does not appear that the case is one for the 
application of the équitable principle that the statute of limitations 
does not begin to run until the discovery of the fraud against which 
relief is sought. 

If, however, it be held that the case is one in which the applica- 
tion of the rule may be invoked, then the question anses whether 
the facts averred in the amended bill are suiScient to justify a 
court of equity in granting the relief, regardless of the lapse of 
time ; or, in other words, whether the facts alleged excuse the delay 
in the institution of this suit. The gênerai rules applicable to the 
question are already given by the suprême court in Wood v. Oa»'- 
penter, 101 U. S. 135, and Hardt v. Heidweyer, 152 U. S, 547, 14 
Sup. et. 671. In thèse cases it is declared that, if a party seeks to 
escape the plea of the statute of limitations on the ground that he 
did not discover the fraud complained of until immediately prior 
to the bringing the suit, he must aver and prove that he used due 
diligence; and this must be shown by the averments of facts, not 
of mère conclusions, it being "well settled that a party who seeks 
to avoid the conséquences of an apparently unreasonable delay in 
the assertion of his rights on the ground of ignorance must allège 
and prove, not merely the fact of ignorance, but also when and 
how knowledge was obtained, in order that the court may déter- 
mine whether reasonable effort was made by him to ascertain the 
facts." Hardt v. Heidweyer, supra. In Wood v. Carpenter, supra, 
it is said : 

"There must be reasonable diligence; and the means of knowledge are the same 
thing, In effect, as knowledge itself. The circumstances of the discovery must be- 
fuUy stated and proved, and the delay which has occurred must be shown to be 
coosiistent with the requislte diligence. The reply is clearly bad. It oontains some 
vigorous déclarations, but Is wanting In the avermait of facts which are indis- 
pensable to glve It sufflciency as a pleadlng for the purpose intended." 

In the case at bar the insurance company is sought to be held 
liable on the ground that it was the owner of 100 shares of stock 
in the named national bank, and, although it is admitted that this 
stock was transferred by the insurance company to Edward F. 
Koehler in September, 1890, and January, 1891, it is charged that 
this transfer was a fraud as against the creditors of the bank, 
because the bank was ineolvent, and the transfer was made by the 
insurance company to escape liability thereon, the said Koehler 
being without means to respond to assessments made thereon. 
The question whether the liability assumed by the insurance com- 
pany when it became a stocivholder in the national bank was en- 
forceable against it depended upon the character of the transfer 
of the stock to Koehler. When the receiver was appointed, and 
the comptroller ordered the assessment of 90 per cent, upon the 
capital stock of the insolvent bank, it became the duty of the re- 
ceiver to enforce the payment of the assessment thus made against 
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ail parties whio might be liable therefor, and the proper perform- 
ance of this duty requlred action on Ms part. The books of the 
bank, which were, of course, open to the receiver, showed that the 
Insurance company had transferred the stock in question to Koeh- 
ler. As the assessment upon thèse 100 shares of stock was not 
paid by the présent holders, it was incumbent upon the receiver 
to take steps to enforce the payment; but it is not shown that any 
action was taken to that end. It is averred in the bill that Koeh- 
1er at the time of the transfer of the stock to him was an attorney, 
residing at Omaha; that he was in the employ of the insurance 
company, and was without capital. It is not averred that thèse 
facts were not in fact known to the receiver from the date of his 
appointment. It is averred in gênerai terms that the comptroller 
and receiver did not hâve knowledge of the facts in the bill recited, 
but this gênerai averment is qualifled by the statement that Henry 
0. EuBsell, the receiver flrst appointed, "did not know of the facts 
herein set forth, and had no means of knowledge of the discovery 
of said facts, and could not hâve discovered them, for the reason 
that at the time of the occupation of said office by the said Russell 
the facts detailed were not of public record, and were unknown to 
any person other than the parties thereby engaged in said transac- 
tion; and not until the commencement of the suit in the courts of 
Douglas county, Nebraska, by the German Insurance Company, to 
recover upon said rental notes referred to against said Thompson, 
did the facts become a matter of public record, and then not en- 
tirely until in February 1896." It is clear that this déniai of knowl- 
edge cannot be intended to apply to the fact of the transfer of the 
stock by the insurance company to Koehler, and to the subséquent 
transfer thereof recited in the bill, because thèse appear on the 
books of the bank, and must hâve been known to the receiver. It 
could not hâve been the suit brought by the insurance company 
against Thompson which first enabled the receiver to know that 
Koehler was an attorney residing at Omaha, and that he was with- 
out capital. It must be held that the receiver knew, or else was 
grossly négligent in not knowing, that the insurance company had 
transferred the stock in question to Koehler; and the means of 
knowledge were open to the receiver to ascertain ail that is now 
charged in the bill with regard to Koehler. It is not averred that 
the receiver ever made the slightest inquiry into the facts of the 
transfer to Koehler, or of the subséquent transfers of the stock that 
are set up in the bill. So far as it appears, the receiver never made 
any inquiry of any one with regard to the liability for the assess- 
ment made on thèse shares of stock, nor did he ever act in the 
premises until the attomeys in the suit against Thompson called 
his attention to the matter. It is admitted in the bill that ail thèse 
matters were made of public record as early as February, 1896, 
but no action was taken by the receiver until in the following 
October. As already said, when the assessment of 90 per cent, 
upon the stock of the bank was made by the comptroller the re- 
ceiver was charged with the duty of collecting this assessment, but 
it is not shown that he made the slightest inquiry into the circum- 
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stances surrounding the transfer of the stock originally held by 
the Insurance company for more than four years after the transfer 
thereof, and it is not averred that Le did not know during this 
entire period that the insurance company had transf erred the stock 
to Koehier, who was an attorney in the employ of the company, 
and had no capital or means. The fact of the transfer by the insur- 
ance company was known to the receiver, and reasonable diligence 
on his part would hâve enabled him to ascertain the principal facts. 
Having whoUy failed to exercise any diligence, equity will not af- 
ford relief against the bar of the statute. 

If it was the fact that the insurance company had concealed the 
fact of the transfer of the stock to Koehier, a différent question 
would be presented; but the fact is that the transfer was made 
upon the books of the bank. It is not charged that any conceal- 
ment was practiced with regard to the transfer to Koehier, or with 
regard to any of the subséquent transfers, and it must be true that 
the receiver knew what the books of the bank showed with respect 
thereto, and he cannot be heard to say that he did not know what 
thus appeared upon the books. As receiver, complainant was 
charged with the duty of collecting the assessment upon thèse 100 
shares of stock, and it was incumbent upon him to use reasonable 
diligence in ascertaining whether a liability for the assessment ex- 
îsted against the party whom he knew had transferred the stock 
within six months of the failure of the bank. The averments in 
the amended bill show that it was not through the action of the 
complainant that discovery was made of the facts upon which he 
now relies as grounds for relief against the insurance company, and 
as it is not averred that the complainant ever made an inquiry, or 
did anything looking to an ascertainment of the facts surrounding 
the transfer of the stock to Koehier, it follows, if complainant's 
theory is correct, that by simply remaining wholly inactive the 
complainant could prevent the statute from beginning to run. On 
behalf of the diligent, equity holds that in cases of fraud the lim- 
itation begins to run from the discovery of the fraud, or from the 
discovery of facts suffieient to put a prudent person on inquiry; 
but to the négligent equity grants no relief. 

According to the complainant's own showing in the amended bill, 
for more than four years before this proceeding was commenced 
he and his predecessor knew that the insurance company, not many 
months before the bank closed its doors, and when it was in an in- 
solvent condition, had transferred its stock to Koehier; and, if the 
receivers did not know that Koehier was without means, they could 
readily hâve ascertained the facts; and yet they remained wholly 
inactive. Under thèse circumstances it must be held that during 
this period the statute was running, and, the full period having 
elapsed after the right of action was vested in the receiver before 
this proceeding was commenced, it must be held that the same is 
barred by reason of the lapse of time. 

Demurrer is therefore sustained, and the bill is dismissed on the 
merits, at oost of complainant. 
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OI^MSTEAD et al. T. DISTILLING & OATTT/B-FEBDINQ 00. GRAVES 
V. SAME. BAYER T. SAMB. 

(Circuit Court, N. D. lUinds, N. D. DeCember 3, 1896.) 

1 C0NTKA.CT8 — Illégal Condition— " Rbbate Vouchbes. " 

The D. Ce, wMch manufaetured and sold spirits, etc., issued to the pur- 
chasers of its goods so-called "rebate vouehers," by wMch, "for the purpose 
of securing the continuous patronage" of the customer, It promised to pay him, 
in six months, a sum equal to flve cents per gallon of the goods purchased by 
him; such voucher providing that it should "be valid and payable only on 
condition" that the purchaser and his successors should, during such six 
months, hâve bought ail his supply of such goods from the D. Co., or certain 
persons named as its distributing agents. The D. Co. havlng been placed in 
the hands of a recelver, certain of thèse Touchers were presented to him for 
allowance, by persons who claimed to hold them as équitable assignées from 
the persons to whom they were issued. It appeared that the condition as to 
continued purchases from the D. Co. had not been complied with. Held, that 
such Touchers did not create a présent obligation to pay the rebate, subject to 
be defeated by a breaeh of the condition, but that sudi obligation would arise 
only on performance of the condition, and accordingly that, even if the condi- 
tion were held to be illégal, there would be no obligation without performance. 

i. Same— Illégal Considération. 

Eeld, further, that the rebate did not appear from the contract to be a sum 
in excess of the price of the goods eold, and that it could not be recoTered bactc 
as money of the customer paid on an Ulegal considération, and held by the D. 
Oo. 

8. Same — Interprétation. 

Beld, further, that no engagement could be implied that the D. Oo.'s products 
should be offered during the six months at reasonable priées, or without further 
rebate vouehers, conditioned on still further patronage. 

4. Same — Public Policy. 

Eeld, further, that such rebate vouehers were not illégal or against public 
policy. 

Exceptions to the report of a spécial master disallowing certain 
claims on rebate vouehers against the property in the hands of the 
receiver of the Distilling & Cattle-Feeding Company. 

Moses Solomon, for the exceptors. 

Herrick, Allen & Boyesen, for the receiver. 

Moran, Kraus & Mayer, for Distilling & Cattle-Feeding Ck). 

SHOWALTEE, Cii'cuit Judge. Of the rebate vouehers hère in 
question (being 148 in number, and aggregating |8,702.87), 47, orig- 
inally issued to a firm doing business under the name of Stein Bros., 
were transferred by Stein Bros., "without recourse," to Wolf. Wolf 
afterwards alienated his interest therein, and the 47 vouehers are 
now held by Moses Solomon, claimant and exceptor hère. The re- 
maining 91 vouehers, originally issued to a corporation called Charles 
Dennehy & Co., were also assigned. The corporation, Charles Den- 
nehy & Co., asserts hère no right on its own behalf. Its name is hère 
made use of in the interest of one G. F. Jones, who claims to hold 
the 91 vouehers by assignment from the United States Distilling 
Company, the concern to which the vouehers were transferred by the 
said Charles Dennehy & Co. Joues is really the other claimant and 
exceptor hère, though the name "Dennehy & Co." is made use of by 
him. Besides the 47 original vouehers, Solomon ofEered in évidence 
certain transcripts of judgments on said vouehers rendered by jus- 
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tices of the peace in Cook county, m. Thèse transcripts were from 
the flles 6f the circuit court of Cook county. Appeals from said judg- 
ments had been duly perfected, and the causes were undisposed of 
in the circuit court. By thèse appeals the judgments of the justices 
had become inconclusive of the matters in dispute. Upon an appeal 
from a justice of the peace in Illinois, a trial de novo is had in the 
circuit court The case was not différent to what it would hâve been 
if original suits had been commenced, and remained undisposed of, 
in the circuit court. It was not error in the master to exclude thèse 
transcripts. The claim of Solomon, as does that of Jones, rests upon 
the Touchers assigned to him — equitably, at least, as he insists — in 
the mahner already mentioned. Thèse 148 Touchers are alike, ex- , 
cept in figures, dates, and amounts. A spécimen is in words f oUow- 
ing: 

"No. 837. Peoria, lU., Oct. 22, 1891. 

"Subjeet to the conditions named herein, and for the purpose of securing the 
continuons patronage of the within-named purchaser, and successors and assigns 
of the same, for its prodticts, the Distilling and Gattle-Feeding Company, six 
months from the date of thls purchase voucher, will pay to Steln Bros., of 
Otilcago, Hllnols, purchaser, slxteen and forty-seven hundreds dollars ($16.47), 
belng a rebate of 5 cents per proof gallon on 32&Y2 proof gallons of the Distilling 
and Cattle-Feeding Company's product purchased thls day. This voucher will be 
valid and payable only on condition that the above-named purchaser, the suc- 
cessors and assigns of the same, from the date of this voucher to the time of its 
payment, shall hâve bought their supply of such klnd of goods as are produced 
by the Distilling and Cattle-Feeding Company, and ail compounds thereof, ex- 
cIuMvely from one or more of the dealers named on the Mck hereof, until further 
notified, and shall also hâve subscribed to the certiflcate on the back hereof. 
"[Signed] Distilling and Cattle-Feeding Company, 

"By J, B. Greenhut, Président." 

Indorsed on this was the certiflcate to be subscribed by the vouch- 
er holder, and the list of dealers or distributers. No one of the cer- 
tificates was subscribed. Stein Bros, did not, during the six months 
following October 22, 1891, buy their supply from the Distilling & 
Cattle-Feeding Company's distributers, as proposed; nor was the 
condition as to the six-months future patronage fulfllled as to any 
one of the 148 Touchers. Can the |16.47 mentioned in the Toucher 
aboTe set out, or the sum mentioned in any one of the 148 Touchers, 
be recoTered? Counsel for the exceptors treat the foregoing docu- 
ment as a présent obligation for the $16.47, to be defeated in case 
Stein Bros, do not, during the six months, buy their supply from the 
Distilling & Cattle-Feeding Company, or some one or more of the 
dealers indicated. The condition, they say, is illégal, as being in re- 
straint' of trade, or against the fédéral or state statute in that be- 
half. The obligation to pay the |16.47 is therefore, as they contend, 
left Talid and indefeasible. On the contrary, as appears from the 
language made use of in the instrument, the obligation arises — the 
Toucher becomes Talid and payable — only in case, at the end of the 
six months, Stein Bros, shall haTe bought their supply from some 
one or more of the dealers indicated. If the condition be illégal and 
void, obviously the Toucher fails entirely. In that case there oan be 
no obligation on the Toucher to pay anything, and the action, so far 
as it rests on the promise in that instrument, necessarily fails. 
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Greenh. Pub. Pol. rule 24. Out of the idea tliat an obligation to pay 
the 116.47 named in the voucher of October 22, 1891, was to be de- 
feated in case, during the six months, Stein Bros, bought any portion 
of their supply from some dealer net a distributer of the Distilling 
& Oattle-Feeding Company, apparently arises the contention that 
the 116.47 was a sum in excess of the priée of the 329-| gallons then 
purchased by Stein Bros.; that, the condition being void as against 
public policy or the fédéral or state statute on tiade restraint, the 
|l6.47 was in fact the money of Stein Bros, in the hands of the Com- 
pany without considération and as a pledge or hostage to secure an 
unlawful purpose, and that Solomon, being assignée, in equity, is 
entitled to recoyer this deposit. A court may refuse to enforce a 
written agreement or promise, for illegality in the considération, or 
on grounds of public policy, but the writing does not thereby be- 
come any the less the évidence of what the agreement or promise 
was. For the money paid by Stein Bros, on October 22, 1891, they 
received the 329-J gallons, and the promise of the company to pay 
them 116.47 in a certain contingency, and at the end of six months. 
If it did not appear, when the time expired, that Stein Bros, had, 
during that period, bought their entire supply from some one or 
more of the company's distributers, there would be no obligation to 
pay the $16.47. In such case the sum paid by Stein Bros, on Oc- 
tober 22, 1891, would, within the obvious intent of the parties, re- 
main the price and équivalent for the 329^ gallons then delivered. 
The 116.47 was not, therefore, money of Stein Bros, in the hands of 
the company. The rule, if there be such a rule, that one who ad- 
vances money on an executory illégal agreement may repent and re- 
covery back his advance before the illégal purpose has been accom- 
plished, does not apply. If Stein Bros, saw fit to fulfill a certain 
condition in which the company deemed itself interested, they were 
to receive the |16.47. Failing the performance of that condition, 
whether légal or illégal, there was no engagement to pay them any- 
thing. 

Assuming that the voucher is not illégal, as in restraint of trade, 
or against the terms of any statute on that subject, it is argued 
that the Distilling & Cattle-Feeding Company impliedly engaged— 
in the voucher of October 22, 1891, for instance — that, during the 
oix months following, its product would be offered for sale to Stein 
Bros, at a "reasonable price," and without any further rebate vouch- 
er conditioned on still further patronage. This contention evident- 
ly goes on the impression that such an implied term is wanted, 
and may be supplied, in order to give to the voucher the consistency 
of a contract, — in order to prevent it from being nudum pactum. 
If A., as part of an agreement whereby he selis to B. a certain 
property, stipulate with B. to pay him back a specified percentage 
of the price, in case, at the end of six months, B. shall hâve bought 
of A. a certain other property, such stipulation, it seems to me, 
would amount to nothing. A., being unrestricted, could at his 
pleasure, in the proposed future deal, flx his price so that it would 
be an équivalent for the property plus the back payment. Yet, 
if B. actually made the purchase within the time, the price paid by 
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him would, as between the parties, be the considération for the 
property then bought, and there would be no considération for A.'s 
promise to make the back payment. If B. sliould insist that sueli 
promise was part of the considération to him for the price paid in 
the original transaction, he would be met with the suggestion that 
A.'s promise was of no worth, since A. remained at liberty to flx 
his own price in the proposed sale, wherefore the sole and only con- 
sidération for the price paid on the original transaction was the 
property then delivered. If, however, the proposed sale involved 
some restriction on A.'s liberty to âx the price, if the price at which 
B. might buy was to conform to priées such as A. should then be 
receiving for property of the same kind in the market, or if the 
price was to be flxed by a third person, then the promise of A. 
might mean something. That promise, in connection with the 
restriction on A.'s liberty to control the price, together with the 
property transferred, might be deemed the considération for which, 
in the original transaction, B. paid his money. But, on the case 
as first put, I do not understand that a "reasonable price" can be 
implièd in order that an obligation may arise out of terms which 
of themselves would create no obligation. 

The Distilling & Cattle-Feeding Company sold its product to the 
concerns named on the back of the voucher aboyé shown. Thèse 
concerna were called the company's "distributers." As part of the 
terms of any sale to one of its distributers, the company promised 
such distributer a rebate of two cents per gallon on the quantity 
bought, to be credited at the end of flve months, in case, during the 
interval, such distributer bought his entire supply from the com- 
pany. As a term in any sale to a distributer, the company also 
authorized him to promise the buyer, in any sale by him of the 
company's product, a rebate voucher like that set out above. The 
company âxed its own price to thèse distributers. This price was 
the same to ail for the time being. There is no showing that Stein 
Bros, and Dennehy & Oo. could not, in fact, hâve obtained their 
entire supply from the distributers of the company, without dis- 
crimination, and on the same terms as other buyers from the com- 
pany's distributers. It does not appear, however, that the com- 
pany, by stipulation with its distributers, controlled the prices at 
which they were at liberty to sell, further thau as liera indicated. 
Under the system in which ail were involved, the distributers would 
voluntarily make the same prices to ail buyers, and, so far as ap- 
pears, this was the effect. But at times the prices thus paid by 
buyers from the distributers was higher, after deducting the re- 
bates conditionally payable to such buyers, than the prices at the 
same times, and for the time being, charged by manufacturers 
competing with the Distilling & Cattle-Feeding Company. By the 
voucher of October 22, 1891, foc instance, if Stein Bros, bought their 
entire supply for the next six months, not from the company, but 
from some one or more of its distributers, then the company would 
pay the $16.47. The company would raise or lower its prices to 
its distributers as it saw fit, but such changes in price would be 
uniform. The terms of any sale to Stein Bros, were to be made or 
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concurred in by th.e distributer. To this extent the company had 
parted with its control over the priées at wliich Stein Bros, must 
buy in order to get the |16.47. I am confident that there is not in 
the voucher, by implication, any engagement by, or restriction on, 
the company, to the eflfect that its product should be offered to 
Stein Bros, at a price which some disinterestëd third party might 
deem "reasonable," or which might be the same as that for the 
time being charged by other manufacturera. As part of the con- 
sidération to the distributer in a sale to him of its goods, the com- 
pany authorized him to promise its rebate voucher to any buyer 
from him, as a term in any sale by him of the company's product to 
such buyer. This method or custom of business was fully under- 
stood by Stein Bros, and Dennehy & Co. There is no implica- 
tion that the price to Stein Bros, during the six months following 
October 22, 1891, was to be without référence to any further rebate 
conditioned on future patronage. Stein Bros, were not bound to 
buy from the company's distributers during the six months which 
followed October 22, 1891; but, if they did, the tender, as a term 
in the sale contract, of a further rebate voucher, conditloued on 
future patronage, was not excluded by implication. 

In Mogul S. S. Co. V. McGregor [1892] App. Cas. 25, the 
owners of certain Unes of steamships, in order to secure the ex- 
clusive carrying trade in tea "and gênerai cargo" from a certain 
port in China, combined in an agreement whereby a rebate of o per 
cent, from freight rates unif orm as between the members of the 
combination, was to be paid or allowed at the end of each six months 
to each exporter who shipped during the preceding half-yearly in- 
terval only by some vessel belonging to a member of the combination. 
Plaintiff, a vessel owner not in the combination, was,. as the resuit, 
excluded from the trade. He thereby lost shipments and profits 
which would otherwise hâve accrued to him; but it was ruied — firsi: 
by Lord Ooleridge (21 Q. B. Div. 544), then on appeal (23 Q. B. Div. 
598), then on further appeal to the house of lords — that he had no 
cause of action. The judges said that the conduet of the défendants 
was predicated on legitimate self-interest, and that no right of plain- 
tifl had been invaded. The purpose of défendants, by their rebate 
System, was to break down compétition, meaning thereafter to raise 
their freight rates. If in that case the défendants, instead of being 
a combination, had been a single concern or corporation, the resuit 
would obvioasly not hâve been more favorable to plaintiff. The Dis- 
tilling & Cattle-Feeding Company was a corporation dealing with its 
own product. By its rebate system it sought — unsuccessfully, as 
the évidence shows — to retain its patronage against competing manu- 
facturers, without letting down its pric«s. The rebate to buyers 
from its distributers was an allowance from an agreed price, con- 
ditioned, as in the Mogul S. S. Case, on an exclusive future patronage 
of six months duration. In the Mogul Case the rebate was promised 
by the members of the combination directly to the exporter. Hère, 
the distributer, as a term in his contract for goods with the Distilling 
& Cattle-Peeding Company, was licensed to promise a buyer from 
him, in his sale to such buyer, the company's rebate voucher. Oould 
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the riçhts of an exporter in the former case, any more tlian of a com- 
peting carrier, hâve been trespassed upon? If not, upon what tlieory 
were the rights of a buyer such as Stein Bros, or Dennehj & Co., in- 
vaded by the rebate System hère in question? In Re Greene, 52 Fed, 
104, 119, Judge Jackson, in considering the rebate vouchers of the 
Distilling & Cattle-Feeding Company, cited the Mogul Case with ap- 
proval, and declared that such vouchers were not illégal, and not 
against public policy, as being in restraint of trade. In the G-reene 
Case the fédéral statute "to protect trade and commerce against un- 
lawful restraint and monopoly" was in question. The Hlinois stat- 
ute of 1891 on "pools, trusts and combines" bas no bearing, so far 
as I can see, on any question hère. Upon the évidence in this record, 
the Distilling & Cattle-Feeding Company never had a monopoly in 
distiUery products. The rebate system, as practiced by that Com- 
pany, did not, in fact, tend to give it a monopoly. 

Much has been said in the argument on the point that the Dis- 
tilling & Cattle-Feeding Company had bought a very large percent- 
age of ail the distilleries in the United States. If it were unlawful 
(see the Case of Greene, above cited) for the company to buy a por- 
tion of, or even ail, the distilleries in the country, no attempt has 
been made to show spécial damage to Stein Bros, or Dennehy & Co., 
as resulting from such unlawful ownership, or in any way from the 
opérations of the company. Nor do I see how any action for dam- 
ages arising out of an attempt by the company to secure a monopoly, 
by buying distilleries or otherwise, would pass to Solomon or Jones 
in an équitable transfer to them of rebate vouchers. Such a com- 
plaint would be collatéral to, or apart from, each contract in which 
a rebate voucher was issued and accepted. National Distilling Co. 
V. Cream City Importing Co., 86 Wis. 352, 56 N. W. 864. 

For a time, Stein Bros, bought the Distilling & Cattle-Feeding 
Company's product, accepting a rebate voucher at each purchase. 
But before tiiey had extended exclusive patronage as proposed in the 
voucher, for a period of six months from the date of any voucher, 
Wolf, representing a distilling concern in compétition with the Dis- 
tilling & Cattle-Feeding Company, in order to get the business of 
Stein Bros, for his principal, paid Stein Bros, a sum équivalent to 
the total of the sums mentioned in the 47 rebate vouchers. Stein 
Bros, thereupon wrote and subscribed with their flrm name the 
words "Without recourse" on the back of each voucher, and gave the 
entire lot to Wolf. Dennehy & Co., being indebted to the United 
States Distilling Company, assigned or sold whatever interest 
Dennehy & Co. had in the 91 vouchers to the United States Dis- 
tilling Company, also "without recourse," and received therefor a 
crédit to the full extent of the face value of said vouchers. Dennehy 
& Co., as already said, had not complied with the condition in any 
one of thèse vouchers; but the United States Distilling Company 
took them with notice of this, and upon the idea that a recovery 
might be had without such compliance, or that they could be used 
in compromise negotiations as against a debt from the United States 
Distilling Company to the Distilling & Cattle-Feeding Company. 
Thèse claimants, Solomon and Jones, appear hère as owners, by 



WHITTEN V. BENNETT. 271 

équitable assignment, of the 148 vouchers. I do not see how either 
can assert any claim, except such as would arise upon tke vouchers 
themselTes. Since the condition was not fulfilled in the case of any 
voucher, I thinli there can be no recovery, The exceptions to the 
master's report are overruled. 



SOUTHERN PAC. R, CO. v. BROWN et al. 
(Circuit Court of Appeals, Nintli Circuit. October 26, 1896.) 
No. 258. 
Reliearing denied. 21 G. C. A. 236, 75 Fed. 85. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Oalifornia. 

This was a suit by the Southern Pacific Railroad Company against 
David E. Brown and others to establish a elaim to certain land. The 
circuit court dismissed the bill (68 Fed. 333), and the complainant 
appealed. This court, on June 19, 1896, flled an opinion aifirming 
the decree below. 21 C. 0. A. 236, 75 Fed. 85. The appellant has 
now moved for a rehearing. 

Before McKEÎJNA and GttBEBT, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. Appellant pétitions this court for a 
rehearing herein upon the ground "that lots 1 and 2 of the lands in 
suit lie west of the Reynolds survey, as is clearly and unquestionably 
shown by the record." It is claimed that this fact "was inadvertently 
overlooked by the court in renderlng its décision," The fact that 
such a point was made in counsels' brief was not overlooked by the 
court. No référence thereto was made in the opinion because it was 
not made in the coiirt below, and there was no assignment of error 
which raised any question upon this particular point, and for the f ur- 
ther and more substantial reason that the respective counsel herein 
stipulated "that the lands involved in said case against Brown and in 
the said case against Bray are in the same situation and condition 
as respects the claim.ed limits of the Jurupa Eanoho and Juapa 
Eaucho and preliminary surveys of said ranchos." For the same rea- 
sons a rehearing should not be allowed. Moreover, the record does 
not indisputably show, as claimed by the appellant, that lots 1 and 2, 
even if not included within the Eeynolds survey, were public lands, 
which passed by the grant to appellant The pétition for rehearing 
is denied. 



WHITTEN V. BENNETT et al. 
(Circuit Court, D. Connecticut. December 4, 1896.) 

CONFLICT OP LaWS — SURVIVAL OF ACTIONS. 

The question of the survival of actions against the estate of a fieoedent is de- 
termined by the law of the Jurisdiction within wliich he was domiciled at the 
time of his decease, not by tliat of the jurisdiction wliere the cause of action arose. 
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S. Weonqfol Abebst— Liabiliot of Gffickr— Process. 

An afflcer actlng under process regular in form, based upon a proper Indlct- 
ment appearing of record, is net to be beld liable for his acts because ibe grand 
Jury made a mlstake In flnding the indlctment 

W. H. Baker, for plaintiff. 

W. L. Bennett, per se. 

L, N. Blydenburgh, for John B. Leete. 

TOWNSEND, District Judge. Tliis is an action by George E. 
Whitten, of Newton, Mass., against William L. Bennett, of IS'^ew 
Haven, Conn., exécuter of the will of Tilton E. Doolittle, deceased, 
late of said New Haven, and John R. Leete, of said New Haven. 
The complaint allèges that said Doolittle, while state's attorney 
for New Haven county, Conn., drew an indictment charging plaintiif, 
together with J. Edward Lee, with murder in the second degree, and, 
knowing that he had no évidence to support said indictment, handed 
it to the grand jury, and told them that, if they found probable 
cause against Lee, they should mark the indictment, "A true bill," 
and that, as plaintiff was not in the state, they were to pay no atten- 
tion to it as connected with him; that the grand jury were satlsfled 
that there was no case against the plaintiff, but, by mistake and 
clérical error, indorsed said indictment, "A true bill"; that although 
Doolittle knew that the grand jury did not indict the plaintiff, and 
that the indorsement was caused by said Doolittle's statements to 
them, he obtained a réquisition, and sent the other défendant, Leete, 
to bring the plaintiff from Massachusetts; that Leete was instructed 
by Doolittle to bring the plaintiff with ail speed and haste from 
Massachusetts, so that the plaintiff could not hâve the benefit of the 
writ of habeas corpus; that plaintiff was arrested by a warrant from 
the governor of Massachusetts, and taken to the police station at 
Newton; that the défendant Leete falsely and fraudulently repre- 
sented to the marshal and keeper of the Newton police station that 
the plaintiff was charged with murder in the flrst degree, — an offense 
not bailable, — and that thereby the plaintiff was not admitted 
to bail in Massachusetts, as otherwise would hâve been the case, and 
was prevented from suing out a writ of habeas corpus; that plaintiff 
was a surgeon in good practice and of good réputation ; that he was 
subjected to imprisonment and great indignity; suffered great pain 
of mind; lost a large part of his income; expended enormous sums 
of money in obtaining his release; and has been injured in his good 
name and practice. The damages claimed are $100,000. 

To this complaint, the défendant Bennett demurs, upon the follow- 
ing grounds: (1) The cause of action does not survive against the 
exécuter. (2) The décèdent, Doolittle, was not responsible, in a 
private action, for acts done by him as state's attorney within the 
line of his powers and duties. (3) It is not alleged that the prosecu- 
tion was instituted without probable cause. (4) It is not alleged 
that the prosecution has been terminated by the acquittai or dis- 
charge of the plaintiff. (5) The complaint does not state a cause of 
action. Défendant Leete demurs, on the ground that the process 
was valid on its face, and that he was protected thereby, and that 
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the complaint does not allège that the prosecution is terminated. 

Plaintlff claims, as to the défendant Bennett, that the process was 
founded upon an indictment not actually made by the grand jurj', 
and was therefore wholly void, and in no way protected any one act- 
ing under it. The statutes of Massachusetts provide that certain 
injuries, which do not survive by the common law or by the statutes 
of the state of Connecticut, shall survive against the exécuter. Thus, 
an action for false imprisonment survives against the exécuter in 
Massachusetts. Plaintiff claims that, by means ef said acts of the 
deceased, he was actually imprisened in Massachusetts; that he has 
a good cause of action for injuries done in Massachusetts; and that 
as thèse would, by the laws of Massachusetts, survive against the 
exécuter, they must be held to se survive hère. I do not understand 
that the Massachusetts statute limits the survival of such actions to 
those in which the causes of action arose in the state of Massa- 
chusetts. If, therefore, one should falsely imprison another in an 
adjoining state, and then remove to Massachusetts, and die, it would 
seem that the cause ef action would survive against the exécuter 
there; or if the deceased had been domiciled in Massachusetts when 
he died, and his estate was in process of settlement there, I think an 
action of false imprisonment would lie against the exécuter, even 
though the imprisonment was done in Cennecticut. But this is a 
cemmon-law action fer a personal wrong, alleged to hâve been cem- 
mitted by defendant's testator, who was domiciled in Cennecticut 
at the time of his decease. The law of the jurisdictien within which 
the décèdent was thus domiciled détermines the nature and extent 
ef the remedy for such wrengs. At the time ef the alleged commis- 
sion of said wrengs, there was ne statute in Cennecticut providing 
for the survival of actions therefor. "Ail private as well as public 
wrengs and crimes are buried with the effender. The exécuter dees 
net represent or stand in the place of the testator as to them, or as to 
any acts of malfeasance or misfeasance to the persen or preperty of 
another, uniess semé valuable fruits of such acts hâve been carried 
into the estate." Mitchell v. Hotchkiss, 48 Cenn. 9, 16; Payne's 
Appeal, 65 Conn. 397, 408, 32 Atl. 948, 952; Hegerich v. Keddie, 99 
N. Y. 258, 1 îf, E. 787. 

This conclusion renders it unnecessary to censider the ether ques- 
tions involved, se far as they affect the executor. 

The défendant John E. Leete served the process. I cannot as- 
sent to plaintifl's claim that it was se far void as net te protect the 
persen serving it. It is not disputed that the record in the Cen- 
necticut superior court shows a proper indictment, and that the 
papers are regular. The officer serving the process ought net to be 
obliged to inquire whether the grand jury made a mistake in doing 
what they did. The process was valid on its face, and protected him. 

Both demurrers are sustained. 
77 F.— 18 
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CHAPMAK V. REYNOLDS. 

(Circuit Court of Appeals, First Circuit October 22, 1896.) 

No. 182. 

1. Appeal — Record on Appbal — Reqtiest to Chabge. 

Not-withstandlng an assignment of error Is based upon the refusai of a re- 
quest to charge, and nelther the reason for refusing the request, nor any part 
of the gênerai charge, Is glven in the record, yet, If the counsel on either 
side argue on its mérita the requested instruction, wlthout protest, and im- 
plledly agrée and give the court to understand that It raised a substantial 
issue at the trial, and was not covered by any instructions given, the court 
will eonsider such request. 

2. Masteb akd Servant— Négligence — Instecctions— Fellow Servants. 

In thls case a new trial is granted for want of proper Instructions on the 
question of fellow-servants. Railroad Oo. v. Peterson, 16 Siip. Ct. 843, 
162 U. S. 346, and Railroad Co. v. Charless, 16 Sup. Ct. 848, 162 U. S. 359, 
applied. 

In Error to the Circuit Court of tlie United States for the District 
of Rhode Island. 

This was an action by Peter Reynolds, as administrator, against 
Charles P. Chapman, for causing the death of plaintifE's intestate 
while he was at work in defendant's quarry. Judgment for plain- 
tiff, and défendant appeals. 

Walter F. Angell (Albert B. Crafts and Stephen O. Edwards, with 
him on brief), for plaintiff in error. 
Walter B. Vincent, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a suit at law by an administra- 
tor of the estate of a quarryman against the owner of the qùarry, 
for causing the death of the quarryman, and is based on a statute 
of Rhode Island, of which the following is the only part essential 
to the issues now before us : 

"In ail cases In whlch the death of any person ensues from Injuries infllcted by 
the wrongf ul act of another, and in which an action for damages might hâve been 
maintained at the common law had death not ensued, the person inflicting such 
Injury shall be liable to an action for damages for the injury caused by the 
death of such person, to be recovered by action on the case for the use of the 
husband, wldow, children or next of Itln, in like manner and with like efCeet 
as in the precedlng five sections provided." 

The alleged circumstances of the death of the quarryman are suf- 
ficiently shown by the following extract from the bill of exceptions : 

"It appeared from the évidence that the accident which caused the hitestate's 
death occurred in a quairy which was operated by the défendant. 'Xhe intestate 
was in the employ of the défendant, and was one of a gang of men who were 
engagea In operating a derrick in use in the quarry. The derrick gang was ia 
charge of one Splan, who was also an employé of the défendant. The im- 
médiate cause of the accident to deceased was the fall of a portion of the rock 
which formed the anchorage of a Blondin, an apparatus used for ralsing and 
moving stone out of the quarry. The Biondin consists of a cable stretched over 
a quarry, from which la suspended a large tub. The tub is filled with stone, then 
raised by an engine, and moved aiong under the cable from which it is suspended 
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until It reaches the point desîred, when It is tîpped up and the stone dumped. 
One end of the Blondin cable was anchored In the rock about halfway up the 
side of the quaiTy. The accident oecurred on Monday afternoon. The plaintiff's 
intestate had been away during the previous week at camp. During his absence, 
and about the mlddle of the week, there had been blasting in the vicinity of the 
anchorage rock, and within twenty feet of It, according to some of the witnesses, 
and according to others the distance was thlrty to forty feet. There was no tes- 
timony that there had ever been any blasting in the Ticlnity of the anchorage be- 
fore, within either of the distances named, although the Blondin had not been 
changea for a year or more. The Blondin had not been operated since the blast- 
ing until the moment of the accident. There was testimony that a blast would 
be likely to shake up the rock for two or three hundred feet, and that on the day 
of the accident the rock was quite loose twenty-five or thlrty feet from the an- 
chorage, where one of the witnesses was worliing, and had been much shaken up 
by blasting. The Blondin was in charge of one Smith, who was an employé of 
the défendant. The defendant's son, Charles D. Chapman, was superintendent 
of the Works at the tlme of, and prior to, the accident, and had ordered the 
blasting of the previous week, and both Smith and Splan were under him." 

It is claimed that, on account of the loosened condition of the rock 
where the cable was anchored, the cable gave way, and the Blondin 
fell on the intestate, crushing him so that he died therefrom. The 
verdict was for the plaintiff, and the défendant brought this writ 
of error. He raises a question of pleading, and he also took several 
exceptions to the refusais of the tria;l judge to grant several requests 
for instruction, which appear in the record. As one of those re- 
fusais requires us to send the case back for a new trial, and as aJl 
the other questions are of that character that there is no apparent 
necessity that any of them will ever be raised in another trial, we 
will not consider them. The requested instruction which we will 
consider, and the exception based thereon, appear in the record as 
follows: 

"The défendant requested the court to tnstruct the jury that. If the accident to 
the plaintiff's intestate was due to the négligence of Smith in putting the Blondin 
into opération while the plaintiff's intestate was under or near it, the plaintiff 
cannot recover, because Smith and the plaintiff's intestate were fellow servants. 
The court refused said request, and the défendant excepted." 

No part of the charge is given in the record, nor do the reasons 
for refusing the request anywhere appear. Non constat, so far as 
the record is concemed, that it was refused because fuUy covered 
bv the charge, and properlv so. Kailway Co. v. Leak, 168 U. S. 
280, 284, 16 Sup. Ct. 1020^ 1021. Therefore the record of itself 
fails to put us in the position of the trial judge, and is altogether un- 
certain' and conjectural. Expérience shows that numerous new 
trials hâve been unjustly granted because the appellate court failed 
to appreciate the surroundings of the trial court under the circum- 
stances of the rulings complained of. Therefore the fédéral courts 
insist that the record shall show speciflcally the grounds of any 
objection taken, and hold that the presumption is that the trial court 
correctly instructed the jury on ail matters essential to the case. 
It is true that there are exceptional instances of plain en-ors wMch 
may be noticed by the appellate tribunal although the exceptions be- 
low were inartificially reserved. Wiborg v. U. S., 163 U. S. 632, 658, 
16 Sup. Ct. 1127. 1197. And évidence objected to may sometimes 
be considered on appeal, although the objections were only generally 
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expressed, if in no event it could be made relevant, and if, also, the 
objections to it are not of a character which could bave been, ob- 
viated if they had been stated. Goldey v. Moming News, 156 TJ. 
S. 518, 525, 15 Sup. Ot, 559, 562. In the practical development of 
thèse principles, it was said in Andrews v. U. S., 162 U. S. 420, 424, 
425, 16 Sup. et. 798, 799, as follows: 

"Complaint is made because the court failed to give defendant's requests for in- 
structions, but the instructions actually given by the court are not disclosed by 
the record, and wè may présume that such instructions covered the defendant's 
requests se far as they stated the law correctly." 

This applies literally to the case at bar, but the counsel on each 
side bave argued on its merits the requested instruction we bave 
quoted, without protest, and hâve impliediy agreed, and given us to 
understand, that it raised a substantial issue at the trial, and was not 
covered by any directions given the jury. Under thèse circumstan- 
ces, we must consider it. The évidence to which it relates is sum- 
marized in the exceptions as follows : 

"There was évidence shovviug that the plaIntWs intestate had his bacls to tho 
Blondin gang while he was going to and worliing upon the out-haul bloclc, and 
that Splan was watching him, and that neither of them Imew that the Blondin 
was to be started. Smith, who was a witness for the plaintiff, swore that he 
was speclally instructed by Charles D. Chapman, on this day, when he was about 
to load the tub, to ioad the Blondin light and keep the men from under it; but 
this Charles D. Chapman flrst says he does not recoUect, and later in his testi- 
mony dénies that he gave such instructions, and fînally says that he does not 
thinl; that he told Smith to load light. Soùth had been put In charge of the 
Blondin, for the first time, by the superintendent, Chapman, although he had 
assisted in operating it before." 

Whether or not Smith was instructed by Chapmen to load the 
Blondin lightly, and to keep the men from under it, and what men 
were thus referred to, were pure questions of fact, proper under 
the circumstances to be submitted to the jury. As for the rest, the 
Ehode Island statute gives no right of action unless the circumstan- 
ces are such as to constitute the basis of a suit at common law. That 
who are fellow servants ait common law is a question of gênerai ju- 
risprudence, as to which the fédéral courts are not generally con- 
trolled by the local décisions, and that the deceased and Smith 
were clea.rly such are the results of many adjudications of the su- 
prême court, which are sufiûciently referred to in Eailroad Go. v. 
Peterson, 162 U. S. 346, 16 Sup. Ct. 843, and Eailroad Oo. v. Charless, 
162 U. S. 359, KTSup. Ot. 848. Whether, also, Smith failed to com- 
ply with his instructions, if he recdved them, and whether such 
failure, if it existed, was the true cause of the injury to plaintiff's 
intestate, were both questions arising at common law, with référence 
to which the jury should hâve been properly instructed. For want 
of such instructions there must, in view of the request quoted, be a 
uew trial. The judgment of the circuit court is reversed, and the 
case remanded to that court, with directions to set aside the ver- 
dict, and proceed further in the suit in any manner not inconsistent 
with this opinion; and the plaintiff in error will recover his costs 
in this court. 
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SHAW V. INDEPENDENT SCHOOL DIST. OF RIVBRSIDB. 

(Circuit Court of Appeals, Eighth Circuit October 26, 1896.) 

No. 625. 

ScHooL District Funding Bonds— Excessive Issue— Innocent Porchaser. 
Bonds issued by a scliool district in lowa for an amount exceeding tbe 
limit of indebtedncss prescribed by the constitution are void; and refunding 
bonds, also in excess of tlie constitutional limit, issued to taise up sucb void 
bonds, are void in the hands of ail persons, witUout regard to tlie récitals 
tliey contain. 

In Erxor to the Circuit Court of the United States for the Northern 
District of lowa. 

This action was brouglit by John H. Shaw, the plaintiff In error, against the 
Independent school district of Eiverside, in Lyon eounty, lowa, the défendant in 
error, in the circuit court of the United States for the Northern district of lowa. 
Western division, to recover the contents of certain refunding bonds and interest 
coupons issued by the défendant in error. A jury was waived in the mode pro- 
vided by statute, and the court made the foUowing finding of facts: 

"(1) The plaintiff, John H. Sliaw, was, when this suit was llled, and is now, a 
citizen of the state of Colorado, and a nonresident of the state of lowa, and the de- 
fendant was, when this suit was filed, a corporation created under the laws of 
the state of lowa, being a school district situated in the eounty of Lyon, lowa. 

"(2) In the year 1883, the plaintiff, John H. Shaw, purchased at one time, of a 
fiyndicate represented by John H. Gear, the following named bonds, with Interest 
coupons attached, issued by the défendant, to wlt, bond No. 28, dated July 1, 1881, 
for $500, which reads as foUows: 

" 'Number 28. $500. 

" 'United States of America. State of lowa, County of Lyon. 

" 'The independent school district of Rlverside, in the county of Lyon, la said 

state, for value received, promise to pay to , or bearer, at the office of the 

treasurer in said district, on the Ist day of July, A. D. 1891, or at any time before 
that date, after the expiration of five years from date of issue, and after ninety 
days' notice, at the pleasuiï of said independent school district, the sum of five 
hundred dollars, with interest thereon at the rate of seven per cent, per annum, 
payable semiannually, at the office of the treasurer in said district, on the first day 
of January and July in each year, on présentation and surrender of the interest 
coupons hereto attached. This bond is executed and issued by the board of di- 
rectors of said independent school district in pursuance of and in accordance with 
chapter 132, Acts of the Eighteenth General Assembly of lowa, and in conformity 
with a resolution of said board of directors, passed in accordance with said chapter 
132, at a meeting thereof held 21st day of June, 1881. 

" 'In witness wbereof, the said district, by its board of directors, bas caused this 
bond to be signed by the président and attested by the secretary this Ist day of 
July, 1881. G. W. Stoop, Président of said Board. 

" 'G. R. Matthews, Secretary of said District' 

"Also, bonds Nos. 10, 11, 12, 16, 17, 18, and 19, each for the sum of Ç1,000, and 
dated March 11, 1882, with Interest coupons attached, and coming due March 11, 
1892, and reading as foUows: 

" 'Number 10. $1,000. 

" 'United States of America. State of lowa, County of Lyon. 
" 'The independent school district of Riverside, in the county of Lyon, in said 

state, for value received, promises to pay to , or , at the office of the 

district treasurer, in Eiverside, on the eleventh day of March, A. D. 1892, or at 
any time before that date, after the expiration of five years from date of issue, and 
after ninety days' notice, at the pleasure of said independent school district, the 
smn of one thousand dollars, with interest thereon at the rate of seven per cent, 
per annum, payable semiannually, at the office of district treasurer, in Riverside, 
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on the eleventh day of September and March In each year, on présentation and sur- 
render of the interest coupon hereto attached. Tliis bond is executed and issued 
by the board Of directors of said independent school distiict in pursnance of and in 
accordanee with chapter 132, Acts of the Eighteenth General Assembly of lowa, 
and in conforniity with a resolution of said board of directors, passed in accordajice 
■with said chapter 132, at a meeting thereof held the eleventh day of Maich, 1882. 

" 'In witness whereof, the said district, by its board of directors, bas cansed this 
bond to be signed by the président of said board and attested by the secretary this 
llth day of March, 1882. G. W. Stoop, Président of said Board. 

" 'G. R. Màtthews, Secretary of said District' 

"(3) The bonds purchased by plaintifif formed part of a séries, numbered from 1 
to 39, inclusive, issued to one C. W. RoUlns, in pursuance of a resolution adopted 
by the board of directors of the défendant district on the llth day of March, 1SS2, 
readlng as follows: 'Riverside, March 11, 1882. Board of directors, independent 
district of Riverside, Lyon county, lowa, met at the schoolhouse in said district 
on the llth day of March, 1882. The foUowhig resolution was passed: Whereas, 
O. W. RoUins came before the board with a proposition to settle with the district 
some bonds of said district which he held, to the amount of $72,000, at 30 cents 
on the dollar, and take in exchange new bonds, drawlng 7 per cent,, this not 
counting tiie acerued interest: Now, therefore, it is resolved by the board tliat 
they issue bonds to the amount of $36,000, and exchange tUe same with the afore- 
said 0. W. RoUins, and also to allow the treasurer 2 per cent, for exchanging, as 
provided in resolution of June 30, 1880. Therefore the secretary and président 
are authorized and directed to tum over to the treasurer and take his receipt for 
the same, said bonds to be numbered as follows: Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, $1,000 each; 25. 26. 27, 
28, $500; 29, 30, 31, 32, $1,000 each; 33, 34, $500 each; 35, 36, 37, 38, 39, 
$1,000 each, There being no further business, adjoumed subject to the call of the 
chairman.' The bonds held by RoUins, and by him exchanged for the 39 bonds 
provided for In the foregoing resolution, formed part of what are called the 
'Martin Bonds,' whlch issue was without considération, fraudulent, and void. 

"(4) It does not appear, from the évidence, that C. W. RoUins was an innocent 
holder for value of the bonds by him exchanged for those issued under the resolu- 
tion of the board of directors of March 11, 1882. 

"(5) It does not appear, from the évidence, that the syndicate wlio sold the 
bonds sued on to plaintifC were innocent holders for value of the bonds tlnis sold to 
plaIntifE. 

"(6) It does not appear. In the évidence, that the plaintifC, when he purchased 

the bonds in question, had any actual linowledge of the facts connected with the 

issuance of said bonds. It afflrmatively appears that the plaintiff pald full value 

for the bonds to the syndicate from which they were purchased, relying upon the 

. récitals in the bonds as évidence of their validity. 

"(7) The piincipal of said bonds is now due, amounting to $7,500 and interest 
thereon, as evidenced by the coupons sued upon, to the amount of .$7,721.65, re- 
mains due and impaid. 

"(8) At and prior to July 1, 1881, and at and prior to March 11, 1882, the de- 
fendant district had outstanding against it évidences of indebtedness largely in 
excess of 5 per cent, upon the taxable property within the llmlts of the district, 
Judgments are now in existence against the district, remalning unsatisfled, and in 
favor of the Geneva National Banlî, for $550; of Eleanor Nesbit, for 88.57.40; of 
H. D. Eastman, for $2,240.14; of William Blodgett, for $800; and of John I. 
Booge, for $2,094.35,— tiius aggregating $6,541.89, exclusive of accruiug interest 
and costs. 'Thèse judgments are ail based upon évidences of indebtedness which 
had acerued prior to July 1, 1881, and which were in existence and outstanding 
when the bonds in suit were issued, and when they were piu'chased by plaintitï. 
In addition to Indebtedness evidenced by the judgments above named, there were 
outstanding against the défendant, at and prior to July 1, 1881, and at and prier 
to March 11, 1882, bonds issued in the name of the défendant district largely in 
excess of the sum of $25,000, the exact amount of which is not clearly proven. 

"(9) The assessed value of the taxable property situated within tlie limits of the 
défendant district, as shown by the state and county tax list, is as follows for the 
several years named below: For 1872, $43,995.32; for 1873, $68,307.01; for 1874, 
$68,890.83; for 1875, $70,435.64; for 1876, $70,706.96; for 1877, $57,247.58; for 
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1878, $72.175.97; for 1879, $47,220; for 1880, $44,571; for 1881, $44,033; for 
1882, $49,170; for 1883, $71,824." 

The constitution of lowa (article 11, § 3) ordains as foUows: 

"No county, or other political or municipal corporation shall be allowed to be- 
come indebted in any manner, or for any purpose, to an amount in the aggregate, 
exceeding five per centum on the value of the taxable property within such county 
or corporation— to be ascertained by the last state and county tax llsts, previous to 
the incurrlng of such indebtedness." 

A statute of the state provides: 

"Section 1. Any indépendant school district or district township now or hereafter 
havJng a bonded indebtedness outstandlng is hereby authorized to issue negotiable 
bonds at any rate of interest net exceeding seven per cent, per annum, payable 
semiannually, for the purpose of funding said Indebtedness, said bonds to be issued 
upon a resolution of the board of dlrectors of said district: Provided, that said 
resolution shall not be valid unless adopted by a two-thirds vote of said directors. 

"Sec. 2. The treasurer of such district is hereby authorized to sell the bonds pro- 
vided for in this act at not less than their par value, and apply the proceeds thereof 
to the payment of the outstandlng bonded Indebtedness of the district, or he may 
exchange such bonds for outstandlng bonds, par for par, but the bonds hereby 
authorized shall be issued for no other purpose than the fimding of outstandlng 
bonded indebtedness." Laws 18th Gen. Assem. lowa, 127. 

Upon the foregoing finding of facts the court rendered judgment in favor of the 
défendant, and the plaintifC sued out this wrlt of error. 

C. H. Gratch (William Connor and J. B. Weaver, Jr., on the brief), for 
plaintiff in errer. 

S. M. Marsh. (O. J. Taylor, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

PER CXJRIAM. Thia case, upon the facts found, cannot be distin- 
guished from Doon Tp. v. Cummins, 142 U. S. 366, 12 Sup. Ot. 220, and 
is afflrmed on the authority of that case. Afîirmed. 



UNITED STATES v. KLINGENBERG. 

(Circuit Court, S. D. New York. May 22, 1806.) 

No. 1,169. 

CtJSTOMS Ddtîes — Values of Ektbies— Foretgn Cureencies. 

An involce of goods purchased ta Austrla stated the value ta both florins and 
marks, florins being the légal currency of the country. The coUector, on re- 
ducing both expressions of value, found that the florins gave $207, and the 
marks $240, and assessed the duty on the latter valuation. Beld, that this 
was erroneous; that the value must be taken in the légal currency of the 
country where the purchase was made; and that this was not a mère ques- 
tion of appraised value, which could not be raised by protest. In re McOarty, 
46 Fed. 360, foUowed. 

This was an application by an importer of certain goods for a 
review of the décision of the board of gênerai appraisers in respect 
to the amount of duties payable thereon. 

The question involved arose under the eustoms administrative act of June 10, 
1890. The importer entered certain china ware upon a pro forma involce, made 
at Dux, Bohemia. The tavoice stated the value of the merchandise both in florins 
and marks. The appraiser made his retum by simply indorslng the involce as cor- 
rect, The importer, in making his entry, stated the value ta florins. On reduclng 
the value in both marks and florins to United States money, the coUeetor found that 
the invoice value m marks gave $240 and the involce value ta florins gave $207. 
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He thereupon assessed the duties upon the value in maiks, namdy, $240. The 
Doard of gênerai appralsers reversed this décision upon ttie ground that florins, not 
marks, were tJie légal curreney of the Austrian empire, and the value in florins 
must be taken. At the trial before the circuit court it was contended in behalf 
of the govemment that this was purely a question upon the appraised value; that 
the importer côuld not raise it under a protest, and the décision of the colleetor was 
final; that the eoUector was bound to assess the duties upon the highest value 
stated in the Invoice; also that the goods must be taken as aetually purchased in 
marks, and it was therefore proper for the appraiser to make his retum of valuation 
in marks, and for the coUector to assess duty accordlngly. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 
W. Wickham Smith, for the importer. 

TOWNSEND, District Judge. The questions presented in this 
case are so strikingly similar to those presented in Re McCarty, 46 
Fed. 360, that that décision would seem to be controlling herein. 
ïhe circumstances stated by counsel for the United States do not 
seem to so distinguish the respective provisions or so differentiate 
the facts as to call for the application of a différent rule. After the 
conclusion of the argument, counsel for the United States flled a 
mémorandum claiming that the questions herein are determined by 
the case of U. S. v. Klingenberg, 153 U. S. 93, 14 Sup. Ot. 790. 
In the absence of any opportunity to discuss this question upon the 
argument, I am not sufQciently familiar with the practice to pass 
upon the question therein involved. The décision of the gênerai ap- 
praisers assessing the merchandise according to the valuation of 
tlie country of purchase and from whence imported is aflQrmed. 



MATHBSO'N T. OAiMPBEDU 
(Circuit Court, S. I>. New York. May 18, 1S96.) 

PnocKss AND Product Patents — Anticipation — Chemicai. Idbntitt. 

Tlie fact that a eoal-tar dye, simlIar to a dye eovered by a process and 
product patent, and answering to the chemical tests of the patent, was on 
sale in this country prlor to the application, is not sufllcient to show an- 
ticipation, where it appears that such prier patent was not identical 
therewith, as shown by the fact that it was made from a différent start- 
ing niaterial, was much inferior in quality, and was sold at a much highor 
price. 69 Fed. 597, aflirmed, on rehearing. 

Samb — Validitt of Product Patent, 

Where a patent flrst describes a new and patentable process, producing 
an article chemically or technically identical with an article formerly 
known, but superior thereto, and the invention is a meritorious œte, a 
valid claim may be made for the product, as weU as for the process. 
69 Fed. 597, aflBrmed, on rehearing. 

Samb— Infringbmekt— BuRDEN of Proof. 

In a suit for Infringement of a process and product patent covering a 
composition or chemical product, the complainant has sustained the burden 
of proof, resting on bim, as to infringement, when he shows that défend- 
ant's product corresponds to the tests of identity; and the burden is then 
upon défendant to show that it was not made by the patented process. 

Samb— CoLOB Compounds— Coal-Tak Products. 

The Hoft'man and Weinberg process and product patent, No. 345,901, for 
a naphthol-black color eompound, made from eoal-tar products, held valid 
and infringed. 69 Fed. 597, aflirmed, on rehearing. 
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This was a suit in equity by William J. Matheson against John 
Campbell for alleged infringement of patent No. 345,901, issued July 
20, 1886, to Meinhard Hoffman and Arthur Weinberg, and assigned 
to complainant. The circuit court construed and sustained the pat- 
ent, and found that the defendant's product infringed the same, but 
left the case open for further proofs as to the date of the sale com- 
plained of. 69 Fed. 597. Further proofs were accordingly made, 
and thereafter an order was made for a decree for injunction and ac- 
counting. Subsequently, on motion of défendant, a rehearing was 
granted, and the cause has again been argued to the court. 

Henry P. Wells, for complainant 
E. N. Dickerson, for défendant. 

TOWNSEND, District Judge. Counsel for défendant insista that 
the court, in its original opinion (69 Fed. 597), has conf used a patent 
for a product with an invention of a process, and has therefore sus- 
tained a claim for a product merely because the process by which the 
product was obtained has patentable novelty and invention. On a 
careful re-examination of said opinion, I fail to flnd any such confu- 
sion. It may well be that the patentée should hâve claimed the 
process separately, as well as the product of such process. The in- 
vention was found to hâve been meritorious and bénéficiai to the 
public. The language of the opinion, in which the scope of the pat- 
ent is stated, is as follows: 

"I conclude, therefore, that the multifariousness of the gênerai formula does 
not invalicJate the whole patent, but that said patent may be valid, at least 
where so limited as to embraee only the product of the spécial process, definitely 
stated and applied to naphthylamlne-disulphonate of sodium, as speclUcally 
claimed." 

Défendant further argues that, if the product of the patent is 
identical with or équivalent to an article in use or on sale in this 
country prier to the date of the alleged invention, it is anticipated, 
and that the évidence both of complainant's and defendant's experts 
shows that, although the azo-black formerly sold was made from a 
différent starting material, namely, a mono-sulpho acid, instead of a 
di-sulpho acid, it answers ail the tests of the patent, and other well- 
known tests not therein named, and that the azo-black is therefore 
the équivalent of naphthol-black, and so anticipâtes it. The conten- 
tion on the part of the défendant may be most strongly put as fol- 
lows: The court has found that a certain black, known as "azo- 
black," was imported into the United States prior to the date of the 
patent in suit, which is now known to be in fact a naphthol-black, 
and which corresponds with the tests of the patent, and certain 
other tests. The products, therefore, are chemically identical. The 
defendant's color also corresponds to the tests of the patent, and cer- 
tain other tests, and is found to be chemically identical with it. 
Therefore, the défendant forcibly claims, if the defendant's color is 
an infringement, the a*-black is an anticipation, and cites Reed 
V. Cutter, 1 Story, 598, Fed. Cas. No. 11,645, and CofAn v. Ogden, 18 
Wall. 124. He argues that the patentée herein is not the original 
inventor of the patented product, because such product was known 



282 



77 FEDERAL REPORTER. 



and used prior to his invention, although such knowledge and use 
were secret. 

Whatever may be the similarity or equivalency chemieally, I do not 
understand that the azo-black was commercially or practically the 
same thing as the black of the patent in suit. It is true, as the chem- 
ical experts state, azo-black is now known to be naphthol-black. But 
it nowhere appears that said color and the patent color are prac- 
tically identical. In addition to the statements as to nonidentity in 
the original opinion, it appears from uncontroverted testimony that 
the original azo-black is not a product embraced within the spécial 
process of the patent in suit, but is only covered by the gênerai 
formula which was rejected by the court. Assuming that this al- 
leged anticipating azo-black was pablicly sold in this country prior 
to the application for the patent in suit, it further appears^ from 
the testimony of Dr. Schweitzer, that in 1887, two years after said 
application, the Badische manufactory had just stopped the manu- 
facture of liis secret coloring matter, and that "that coloring matter 
rubbed off rery badly, and was very inferior to naphthol-black, 
which at that time appeared in the market. It was so inferior to the 
naphthol-black that the Badische took ont a license for manufactur- 
ing and selling naphthol-black, which license they used until now." 
It further appears that this prior azo-black was only imported to this 
country for about 18 months. It was, therefore, manifestly inferior 
to thè patented naphthol-black, and the latter appears to hâve en- 
tirely superseded the other in actual use. If, as I hâve concluded, 
the patented product is superior to said azo-black, it is not identical 
therewith, and a patent therefoi- may be sustained. Purthermore, 
counsel for complainant shows that the azo-black tested by defend- 
ant's expert was a sample produced by Dr. Limpach in 1892, and that 
his tests differ substantially from the tests of the earlier azo-black 
as stated in Schults and Julius' Tables, a recognized authority ou 
coal-tar colors. 

The further question arises, where a patent flrst describes a new 
and patentable process, producing a superior article, and where said 
product is chemieally or technically identical with an article formerly 
known, and a claim is made for the product of the described process, 
and the invention is meritorious, will the rules of libéral construc- 
tion allow a claim for the product of the described process to be sus- 
tained ? I hâve held that they will. The claim is : 

"As a new product the herein-described dyestuff or coloring matter, and capable 
of dyeing shades of dark blue, as set forth." 

The description contained in the spécification consista only of a 
statement of the starting material which diiïers from that of azo- 
black and of the process speciflcally described. 

In Rubber Co. v. Goodyear, 9 Wall. 795, the claim was as follows: 

"What is claimed as the Invention of Charles Goodyear, deceased, is the new 
manufacture of vulcanlzed India rubber (whether wlth or without other Ingrédi- 
ents), chemieally altered by the application of beat, substantially as described." 

The court says a patent should be construed in a libéral spirit, 
to sustain the just claims of the inventer. This principle is not to 
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be carried so far as to exclude what is in it, or to înterpolate any- 
tUng which it does not contain. But liberality, ratlier than strict- 
ness, should prevail, wliere the fate of the patent is involved, and 
the question to be decided is wliether the inYentor shall bold or lose 
tlie fruits of his genius and bis labors. 

In Smith v. Vulcanite Co., 93 U. S. 486, 493, the claim was as 
f ollows : 

"The plate of hard rubber or vulcanite, or Its équivalent, for holding artiflclal 
teeth, or teeth and gums, substantially as described." 

The court says: 

"The invention, then, is a product or manufacture, made in a defined manner. 
It is not a product alone, separated from the process by which it is created. The 
claim refers, in terms, to the antécédent description, without whicïi it cannot be 
understood. The process detailed is thereby made as much a part of the inven- 
tion as are the materials of which the product is composed." 

In Pickhardt v. Packard, 22 Fed. 530, 531, the claim was as fol- 
lows : 

"As a new manufacture, the colorUig matter or sulpho-aeid of dinitro-alpba 
naphthol obtained from the action of nitric acid ui)on the withhi described alpha- 
naphthol sulpho-acids, substantially in the manner set forth, or by any other 
method which will produce a like resuit." 

Judge Wallace says: 

"The claim of the patent is not to be construed as one for hls colorhig matter, 
obtained by any method or process of treating the alpha-naphthol sulpho-acids 
wlth nitric aeids, but for any method of treatment which is the équivalent of the 
process described, because it produees like results. The claim is capable of thls 
construction, and should be construed so as, if possible, to secure the real inven- 
tion to the patentée." 

In Holliday v. Piclihardt, 29 Fed. 853, the court said, quoting 
from Cochrane v. Badische Anilin & Soda Fabrik, 111 TJ. S. 293, 
4 Sup. et. 455: 

"Bvery patent for a product or composition of matter must identify it, so that it 
can be recognized aside from the description of the process for malùng It, or else 
nothing can be held to Infringe the patent which is not made by that process." 

And adds : 

"The patent does not fall within the category of those in which the claim Is Um- 
Ited by its terms to a product produced by a specified process, nor of those in 
which thé article is old, but is made by a new process, or made by macliinery, 
instead of hand. Eubber Co. v. Goodyear, 9 Wall. 788." 

This clearly implies that there may be patents limited to a prod- 
uct produced by a spécial process. 

Défendant claims that, as the chemical tests used to identify his 
article with the product of the patent also identify azo-black as that 
product, there is no proof that defendant's article was made by 
said process, and infringes said patent. In Pickhardt v. Packard, 
supra, the court says, concerning the question of inf ringement : 

"It was not shown by the complainants that the défendants' coloring matter was 
made by the process described in the patent, nor was any évidence to the contrary 
produced by the défendants. The proofs show satisfactorily, however, that the de- 
fendants' coloring matter possesses the peculiar characteristics of the patented ar- 
ticle. Sutïicient appears to establish the chemical Identity of the défendants' 
coloring matter wlth the complainants' by the évidence of the results produced by 
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eacb In expérimental tests. As thèse results were new untll Caro's process was 
employed, a sufflclent prima facle case is shown upon the question of intringe- 
ment." 

It appears, as already stated, that, although the original azo-black 
corresponds to the tests of the patent, it was produced from a dif- 
férent starting material, and was not a subject of tlie spécial pro- 
cess of the patent, as interpreted by the court. On the other hand, 
in the case of defendant's color, it not only appears that it corre- 
sponds to said tests, but the defendant's expert admits that, in mak- 
ing. defendant's color, he uses the starting materials named in the 
spécial process described in the patent in suit. The theory upon 
which the court has decided this branch of the case, and which it 
has found no occasion to départ from after the argument for a re- 
hearing, is as follows: Complainant has sustained the burden of 
proof which is upon Mm, when he has shown, as to infringement, 
that the alleged infringing product corresponds to the tests of 
identlty. The burden is then upon défendant to show that the 
product, being identical in chemical composition, was not produced 
by the patented process. This the défendant has failed to do. In 
the case of a prior sale of an article which corresponds to the tests 
of the patent, where the composition of said article is a secret, and 
cannot be ascertained by investigation or analysis, it may or may 
not constitute an anticipation. But proof of such sale imposes upon 
the défendant the burden of showing that said product, although 
identical in chemical composition, is not the product claimed in 
the patent in suit, because it is either produced from différent start- 
ing materials, or by a différent process, or has other différent char- 
ucteristics. Pickhardt v. Packard, supra. Aithough this matter 
was briefly considered in the original opinion, it was not more fully 
discussed because, as the court said, in passing upon the questions 
of equivalency under the gênerai formula: 

"In vIew of the conclusions reached, the considération of thèse matters was un- 
necessary; but it seemed désirable, in the peculiar circumstances of this case, to 
pass upon the varions points raised, in order that they may be more readily pre- 
sented upon appeal." 

Tlie invention covered by this patent was of great benefit to the 
public. The fact that the prior azo-black was sold in small quan- 
tities, at a hig'h price, and was of comparatively little use to the 
public, whereas, by complainant's invention, a superior article is 
produced at a lower price, and is a marked commercial success, 
entirely replacing the original article in the market, is of much 
greater importance in the détermination of the question of equiva- 
lency than are any mère chemical tests, as to the sufflciency and 
efîect of which the experts dififer and the court is in doubt. 

Oounsel for défendant contends that, if the product is identical, 
it makes no différence as to the materials of which it is composed. 
Without passing upon this contention, I think, in a case of doubt 
as to the évidence of identity, the différence in starting material 
may be used as one of the tests in the détermination of the doubt. 
A careful examination of the testimony, and further considération 
of arguments of counsel, bave satisfied the court that, whatever 



WILLIAMS V. BREITLING METAL-WARE MANUf'g CO. 285 

may be the gênerai rule, the complainant in this case lias affirma- 
tively shown that the alleged anticipating product was not identical 
with the product of the patent in suit. It is only fair to counsel for 
défendant to say, however, that, in view of the forcible and ex- 
haustive présentation of his case, I hâve reached, with considér- 
able hésitation, the conclusions of law herein stated as to the scope 
of said patent; and, while I believe that substantial justice wiil be 
promoted by protecting this meritorious invention, and the facts 
of its commercial success and extensive public use may be consid- 
ered in its support, I trust that the question as to the correctness 
of the views herein stated may be reviewed and settled by the ap- 
pellate court. 
A decree may be entered for an injunction and an accounting. 



WILLIAMS et al. v. BKEITLING METAL-WABE MANUF'G CO. 

(Circuit Court of Appeals, SeventJi Circuit. October 5, 1896.) 

No. 333. 

Patents— Preliminakt Injunction. 

A prelimlDary injunction sliould be denied, though substantial similarlty 
between the two devices is practically conceded, where tlie patent is attacked 
for want of novelty and invention, and there has been no adjudication sus- 
taining it, and where tbere is no showing of public acquiescence, or of defend- 
ant's Inability to respond in damages. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This suit Is brought to restrain the infringement of letters patent No. 554,044, 
dated February 4, 1896, Issued to the appeilant, Edward L. Williams, for a 
bicycle lamp. 

The patentée States, In his spécification, that the object of his invention is "to 
produce a serviceable and compact bicycle lamp from materlals which are easlly 
workable and adapted to be eeonomicaUy wrought into such forms as to secure 
great strength as well as lightness, and provide suitable spaces for the lamp 
accessories, such as the reflector and colored glasses." He states that, in carrying 
out his invention, "I malie the body of the lamp or lantern globular in form, by 
spinning such body from a single pièce of sheet métal. This globular body is 
provided with circular openings in three of its sides, to one of whlcb is titted a 
perforated base ring, afCording ventilation at the bottom, and having a slitted 
and corrugated flange, providing spring tongues for attachlng the oil réservoir 
and wlck tube. To tlîe top openlng is fitted the dôme, also adapted for ventila- 
tion, and to the side openlng is fitted a hinged door carrying the front lens or 
buU's-eye. AU of the parts above mentioned are made of sheet métal and spun 
into form. The lamp is provided with the usual or suitable means for attachlng 
it to a bicycle, and is adapted to bum any lUuminating fluid." 

The claims of the patent are as follows: "(1) A bicycle lamp having Its body 
or flame chamber composed of a single sheet of métal, wrought into hollow spher- 
ical form, and provided with openings in its top and bottom for the attachment of 
the ventilator dôme and burner, respectively, and having, also, an openlng in Its 
front of less diameter than that of the body, and a giass fitted to said opening, 
a burner arrangea in the vertical axis of the flame chamber, air-inlet openings, 
below the fiame, and the interior of the flame chamber having curved surfaces only, 
over whlch the air currents may pass wlthout deflection upon the flame, sub- 
stantiaUy as desciibed. (2) A bicycle lamp having a sheet-metal body, of spher- 
ical form, provided with a circular openlng in its bottom, a ventilating ring 
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secjired In sald opening, and having its lower edge circumferentially comigated 
and rertlcally sUtted, and an oil-reservoir provlded witli a cyllndrical corrugated 
flange adapted to be forced over tàe alltted portion of the ventilating ring, sub- 
stantially as described. (3) A bicycle lamp having a lioliow spherical body, 
formed of a single sheet of métal, and providing a flame ehamber whose trans- 
verse and yertlcal diameters are equal, and having an opening in Its bottom, a 
bumer arrangea in said opening, and, in the vertical axis of the flame ehamber, 
air-inlet openlngs arranged concentrically to the bumer and below the flame, 
and an outlet for the vitiated air at the top of the ehamber, substantially as de- 
scribed." 

On the ISth of May, 1896, the complalnants flled a bill of complaint In the 
court below, In the usual form, alleging Infringement of this patent by the défend- 
ant, and gave notice of a hearing of a motion for Injunction on the 25th of May 
following. This motion was heard on the 26th of May upon the bill and certain 
aflîdavits on behalf of the complalnants in support of the patent and of infringe- 
ment by the défendant. On behalf of the défendant certain affidavits were 
filed, — one by a patent expert, attacking the novelty of the patent in suit, and 
disputing that It represented invention, and liliewise claiming that the alleged 
Invention was anticlpated by a patent, for improvement in lamp. No. 38.457, 
issued to James S. Atterbury and Thomas B. Atterbury, dated May 12, 1863. 
Certain atfldavits in rebuttal were also presented, tending to impeach the évidence 
attacking the patent and to sustain the invention of the complalnants' patent. 
On the 26th of May, 1896, the court below overruled the motion, and denied the 
prellminary Injunction. Thereupon the complalnants prayed an appeal, which 
was allowed, and the cause was heard în this court on the 8th day of June, 1896. 

O. K. Offleld and G. Linthicum, for appellants. 
Louis K. Gillson, for appellee. 

Before WOODS, JENKINS, and SHOWALTEK, Circuit Judges. 

JENKDTS, Circuit Judge, after stating tlie case, delivered the 
opinion of the court. 

In Standard Elevator Co. v. Crâne Elevator Co., 9 U. S. App. 556, 
6 0. C. A. 100, and 56 Ped. 718, this court declared the doctrine which 
must prevail in this circuit respecting the allowance of preliminary 
injunctions in patent cases. We there said that to authorize a 
court, in advance of a decree upon the merits, to allow an injunction, 
not only must the infringement be without reasonable doubt, but 
the rights of the patentée must be clear; and, failing prior adjudica- 
tion in favor of the validity of the patent, there must be shown such 
continued public acquiescence in the exclusive right asserted as 
raises a presumption of validity not arising from the letters patent 
alone ; and that, if the côntroversy between the parties be substan- 
tial, and not colorable merely, courts of equity are not disposed to 
adjudicate upon the rights of parties otherwise than according to the 
approved usages of chancery. In George Ertel Co. t. Stahl, 24 U. 
S. App. 567, 13 C. C. A. 31, and 65 Fed. 519, we approved and follow- 
ed this ruling, and that case must now be taken to déclare the set- 
tled doctrine in this circuit. There is hère apparently no conten- 
tion that the lamp manufactured and sold by the appellee is not 
substantially a counterpart of the lamp of the appellants' patent. 
With respect to the attack upon the patent itself, we need not at 
this time express any opinion upon the question. The motion for 
an injunction was heard within eight days after the flling of the bill, 
before any answer could properly be required, and before answer 
filed. The validity of the patent, as well as the attack upon it, 
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rests wholly upon ex parte testimony, which we observed in Stand 
ard Elevator Co. v. Crâne Elevator Co., supra, to be not wholly re- 
liable. We are not satisfled that the attack upon the patent is pre- 
tentious merely, or tliat It is offered or tendered in bad faith. It 
may fail to be sustained, but it is not manifestly without founda- 
tion, and so inefifective to secure the appellee an opportunity to pré- 
sent his défense according to usual procédure in like cases. This 
patent bas never passed judicial scrutiny. It was but recently is- 
sued, some four months prior to the hearing upon the motion for 
injunction. If public acquiescence could be inferred, under any cir- 
cumstances, within that brief period, it certainly does not exist in 
this case, for there are at least three différent infringements com- 
plained of, and acquiescence is shown by one party only. In George 
Ertel Co. v, Stahl, 24 U. S. App. 571, 13 C. G. A. 33, and 65 Ped. 521, 
we said: 

"The spécial presumption of the validity of the patent arising from public acqui- 
escence Is not indulged, unless such acquiescence exists when it would not be for 
the interest of manufacturera and users that it should be ylelded, and so exhibit- 
Ing a genuine conviction of the validity of the patent based upon investigation, 
and continulng for such length of time, that it may be said the conviction was gen- 
erally entertalned." 

It was earnestly urged to our considération that unusual condi- 
tions existed hère, which should be persuasive to the allowance of 
the injunction in this cause. The argument was with respect to 
the bicycle, Every part of its construction is fugitive and change- 
able from year to year, and with respect to the lamp in question, 
while its usefulness at the présent was strongly asserted, it was, 
nevertheless, urged that it was likely during the présent year to be 
superseded by an electric lamp whitfh would render the appellants' 
lamp useless. If the argument be well founded in fact, it would be 
a strong attack upon this lamp as a useful invention, within the 
meaning of the patent law; and, if it be true that the lamp in ques- 
tion is likely to be speedily superseded, — since there is hère no at- 
tack upon tiie financial ability of the alleged infringer to respond 
in damages, while, on the contrary, it has been shown affirmatively 
that it is abundantly résponsible, — there would seem to be no neces- 
sity for the injunction, since the inventor, if his lamp is to hâve such 
brieï existence, could be fully compensated, and would be aided by 
the active exertions of the infringer in placing the lamp on the mar- 
ket during the short term of its life. It is true the inventor claims 
that, by reason of the appearance of this inf ringing lamp, he re(iuced 
the price of his own lamp, to maintain it upon the market, and to 
undersell the infringing lamp. That, however, was a voluntary, 
and possibly ill-advised, act on his part, since, if his patent should 
be sustained, he could recover damages measured by the market 
price of the lamp as he had established it, and not by the price -v^hich 
an infringer, may receive for it. 

We perceive no spécial equity which should take this case out 
of the gênerai doctrine with respect to injunctions. The order ap- 
pealed from will be afflrmed. 
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HEATON-PENINSTJLAR BUTTON-FASTENER 00. v. EUREKA 
SPEOIALTY 00. et al. 

(Circuit Court of Appeals, Sixth Circuit. October 12, 1896.) 

No. 312. 

1. Patents— CoNDiTioKAi, Sale of Patentbd Machines— Public Policy— In- 

FEINQEMENT. 

It is compétent for tlie owner of a patent for a machine for fastening buttons 
to shoes witb metallic fasteners to sell such machines subject to a condition 
that they shall be used only -with fasteners manufactured by the seller, title 
to revert on breach of the condition. Even though the fasteners are not pat- 
ented, and the resuit of the restriction is to give the owners of the machine patent 
a monopoly of thelr manutacture and sale, this does not make the condition 
void as In restraint of trade or against public policy. A purchaser of the ma- 
chine would be, in eftect, a mère licensee, and the use of it by hlm contrary to 
the condition would be, not only a breach of contract, but a violation of the 
monopoly, for -which an injunction suit would lie. 65 Fed. 619, rerersed. 
State of Missouri v. Bell Tel. Co., 23 Fed. 539; State v. Delaware & A. Tel. & 
Tel. Co., 47 Fed. 633; Id., 2 C. C. A. 1, 50 Fed. 677,-distinguished. 

2, Same — Notice of Condition. 

In such case it is immaterial that the patent owner sells the machines 
through jobbers, and not direetly to users, where the machines each bear a 
conspicuous métal label, with the condition of the sale inscribed thereon, and 
both the jobbers and thelr vendees hâve notice thereof. 

i. Same- CoNTBiBDTORY Infkingement. 

Where machines for fastening on buttons are sold by the patentée upon the 
condition that only the staples manufactured by such patentée (which are not 
patented) shall be used therein, the manufacture and sale by another party, 
to the users of such machines, of staples which are intended to and can only be 
used therein, is a contributory infringement, and will be enjoined. 65 Fed. 
619, reversed. Morgan Envelope Oo. v. Albany Perforated Wrapping Paper 
Co., 14 Sup. et. 62T, 152 U. S. 425, distinguished. 

Appeal from the Circuit Ck)urt of the United States for the South- 
ern Division of the Western District of Michigan. 

This is an appeal from the decree of the circuit court for the Western district of 
Michigan sustaining a demurrer flled by the défendants, and dismissiug the bill of 
the complainant. The averments of the bUl are substantlally thèse: The com- 
plalnant, a corporation of the state of Ehode Island, is, by assignment, the sole 
owner of several patents for inventions relatlng to the art of fastening buttons to 
shoes with metallic fasteners. The validity of thèse patents is not now involved. 
The machine einbodying thèse inventions is used exclusively for afiixing buttons 
to shoes. The complainant and its predecessor in the title to tlie patents hâve been 
successful in getOng them into gênerai use in the shoe trade, and it is alleged that 
thèse machines bave wholly superseded everj' other mode of fastening buttons 
to shoes. The object of thèse patents was to produce a machine wherein the buttons 
and staples should be automatically presented to a guide or carrier, havtng a com- 
bined driver and former co-operating therewith; the driver causing the insertion 
of the staple through the leather, or other material of the shoe, shaping and forming 
the head of the staple, the legs of the staple being clinched upon a suitable anvil; 
The principal and earlier of thèse patents— that of Charles H. Eggleston (No. 
293,234) — describes the invention as intended to produce a setting device, "which 
can be used conveniently for setting and clinching an ordinary metallic staple, 
and hâve the two prongs of the staple, if desired, in a Une at right angles with the 
stiain on the buttons." The mechanism by which such results are reached in- 
cludes a staple chute or raceway, into which wire staples of suitable size are fed, 
and automatically conveyed, set, and clinched. The size of the staples to be used 
in the machine dépends upon the size of the chute or raceway, and this dépends 
upon the judgment of the manufacturer of the machines. No staple can be used 
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In the machine whicb is not adapted in size to thls raceway, and a variation of a 
very slight character between the staple and the diameter of the raceway will pre- 
yent the operativeness of the machine. The blll allèges that neither the complaln- 
ant nor its predecessors in title hâve ever sold any right to manufacture machines, 
but hâve reserved to themselves the monopoly of the manufacture and sale. It 
also allèges that no machines hâve ever been sold except upon condition, and tiiat 
there is attached to each machine a conspicuons métal plate, on which is plainly 
expressed a restriction upon the use of the machine, to the efCect that the machine 
was sold and purchased "to use only with fasteners" made by the complalnant, 
or the Peninsular Novelty Company, predecessors in tltle to the patents em- 
bodled in the machine, and that tltle should revert at once upon any violation of 
thls restriction. Every user of the machine is alleged to hâve had fuU notice of 
this restriction upon the use of the machines, and to buy and use the machines 
Bubject to this restriction upon thelr use. Thèse machines bave been placed in 
the hands of shoe dealers, to the number of 49,000, at the actual cost of the ma- 
chines to the makers, they expectlng a profit on thelr monopoly alone from the 
sale of fasteners or Staples to those having the machine. Complainant then allèges 
that the défendants, with full knowledge of this method of putting complainant's 
monopoly in gênerai use, are making and selllng staples adapted pnly to use with 
thèse machines, and that they are guilty of infringement, by reason of the fact 
that the Staples so made and sold by them are adapted only to use in thèse ma- 
chines, and are made and sold with intent that they shall be used in violation of 
the restriction placed by complainant upon the use of machines made and sold by it. 
It is further charged, in very broad and emphatic terms, that défendants ma- 
llcloufidy persuade and induce the licensees of sald machines to buy and use said 
Staples on their machines, and to thus deliberately and continuously violate the 
restriction placed upon the use of the machine. It is not charged that the défend- 
ants either make, sell, or use sald machines, but that they are guilty of contributory 
Infringement, by indudng others to use the machine in excess of the license, and 
by fumishing them with the means for such infringement, with the express intent 
that the staples so sold and bought shall be so used. 

Frederick P. Fish and James H. Lange, for appellant. 
Arthur C. Denison, for appellees. 

Before TAFT and LXJETON, Circuit Judges, and HAMMOND, J. 

After the foregoing statement, the opinion of the court was delivered 
by LURTON, Circuit Judge. 

Staples in size and form adapted to use in such machines are un- 
patented articles, and not e^'en an élément in a combination daim. 
They are therefore no more within the direct monopoly of the patents 
than are the buttons to be affixed by means of the staples, or the shœ 
to which both are to be attached. This conceded fact furnishes the 
foundation for the principal objection to the bill presented by the 
demurrer. It bas been very earnestly and ably argued by counsel for 
appellees that the restrictions on use imposed by the complainant 
operate to create a monopoly in an unpatented article, and are there- 
fore void as contrary to public policy, or, if vaJid as purely légal con- 
tracts, are so unconscionable as not to entitle complainant to équitable 
remédies for their enf orcement. This view seemed to meet with the 
approbation of the learned judge who heard the case below, who, in 
his opinion, sald' that he "was persuaded that the patentee's privilège 
haa its limita, in the rights and interests of the public, and that it is 
an abuse of his privilège to so shape his dealings with his patent as to 
secure a monopoly upon an unpatented article." Thls présents a ques- 
tion somewhat novel, and of wide gênerai interest. The restriction 
imposed by the Peninsular Novelty Company, the assignors under 
77 F.— 19 
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Who^ cioàflplainaiit holds, wàs inscribed tiiwn a métal label afflxed to 
eaoli machiiié, and was in thèse words: 

"Condition of Sale." 
"Thls machine te sold and purchased to use only with fasteners made by the 
Peninsular Novelty Company, to whom the tltle to said machine immediately re- 
verts upon violation of thls contract of sale." 

Tlxe bill further charges that the complainant corporation has suc- 
ceeded to ail the patents, property righta, titles, oontracts, and con- 
tract rights of the Peninsular Novelty Company, and has continued 
the manufacture and sale of button-fastener machines under condi- 
tions and restrictions identical in terms and notoriety with the meth- 
ods pursiued by the predecessar company. If we, for the présent, 
assume the legality of the conditions and restrictions imposed upon 
the purchasers of such machines, it is highly important to an orderly 
disposition of other questions that we shall, at the outset, détermine 
whether the purchasers of the machines made and sold under com- 
plainanfs patents are guilty of any infringement of the monopoly of 
the patents by using with such maxîhines fasteners or staples not made 
by the patentée. Undoubtedly, the gênerai rule is that if a patentée 
make a structure embodying his invention, and unconditionally make 
a sale of it, the buyer acquires the right to use the machine without 
reaitrictions, and, when sucà machine is lawfuUy made and uncon- 
ditionally sold, no restriction upon its use will be implied in favor of 
the patentée. By such unconditiomal sale the machine passes with- 
ont the limit of the monopoly, Adams v. Burke, 17 Wall. 453-457; 
Mitchell V. Hawley, 16 Wall. 544-547. That the complainant has at- 
tempted to state a case not within thls rule is very obvions, for it 
charges that every sale has been under an express restriction as to the 
use of the invention embodied in the machine. In view of the con- 
spicuous character of both the machine and the notice permanentiy 
aflÉlxed thereon, every one buying must be conclusively presumed to 
hâve notice that the owners of the patents intended by the inscription 
on the machine to grant only a restricted license for its use, and it is 
difflcult to see why such purchaser is not to be regarded as acquiring 
and accepting the structure subject to this restriction. The buyer of 
the machine undoubtedly obtains the title to the materials embodying 
the invention, subject to a rêver ter in case of violation of the condi- 
tions of the sale. But, as to the right to use the invention, he is ob- 
viously a mère licensee, having no interest in the monopoly granted by 
the letters patent. A license opérâtes only as a waiver of the mo- 
nopoly as to the licensee, "and estops the licensor f rom exercising its 
prohibitory powera in dérogation (rf the privilèges oonferred by him 
upon the licensee." Bob. Pat. §§ 806-808. It has been said that the 
sole matter oonveyed in a license is the right not to be sued. Hawks 
V. Swett, 4 Hun, 146. A licensee is one who is not. the owner of an 
interest in the patent, but who has, by contract, acquired a right to 
make or use or sell machines embodying the invention. Gavlor v. 
Wilder, 10 How. 477; Oliver v. Chemical Works, 109 U. S. 75,'^3 Sup. 
et. 61; Rob. Pat. §§ 606-608. Ail aliénations of a mère riglit to use 
the invention operate only as licenses. It must foUow, theref ore, that 
the purchaser of one of complainant's machines subject to a restricted 
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ose takes the structure with a license to use the invention only with 
Staples made by the patentée. That the complainant sel! s the ma- 
chine through johbers, and not directly to those who buy for use, ia 
immaterial, under the facts stated on the face of the bill. The jobber 
buys and sells subject to the restriction, and both hâve notice of the 
conditional character of the sale, and of the restriction on the use. 
Supply Co. V. Bullard, 17 Blatchf. 160, Fed. Cas. No. 294; Cotton-Tie 
Co. V. Simmons, 106 U. S. 89, 1 Sup. Ct. 52. That the buyer enters 
into an implied agreement that he will not use the machine contrary 
to the terms of his license, and that there is Ln the agreement a pro- 
vision for a reverter of the title to the structure, may operate to give 
the patentée a remedy under gênerai prindples of law, as for damages 
for a breach of contract, or for recovery of the machine. It may be 
that a suit for a breach of contract would not be a suit depending on 
the patent laws, and would therefore be cognizable by the state 
courts, as intimated in Hartell v. Tilghman, 99 U. S. 547, and White 
V. Rankin, 144 U. S. 628, 12 Sup. Ct. 768. The remedy of complainant 
may be a double one; for liability may rest either upon the broken 
contract, or for the tortious use of the invention. Rob. Pat. §§ 1225- 
1250, and notes. If a patentée may lawf ully make and sell machines 
embodying his invention, and restrict the use of the invention in re- 
spect of territory or time or business, or purposes to which it may be 
put, or materlal to be used in conjunction therewith, it would seem 
very obvious that the eflect of the restrictions and limitations on the 
use would operate to prevent the machine f rom passing, as in the case 
of an unconditional sale, beyond the monopoly of the patent. The 
control reserved by the patentée as to the use of the machine has the 
effect of continuing it within the prohibition of the monopoly. The 
license deflnes the boundaries of a lawful use, and estops the licensor 
from the assertion of his monopoly contrary to its terms. On the 
other hand, a use prohibited by the license is a use in deflajQce of the 
monopoly reserved by the patentée, and necessarily an unlawful in- 
vasion of the rights secured to him by his patent. The license would 
be no défense to a suit for infringement by a use in excess of its terms. 
The patentée has the exclusive right of use, except in so far as he has 
parted with it by his license. The essence of the monopoly conferred 
by the grant of letters patent is the exclusive right to use the inven- 
tion or discovery described in the patent. This exclusive right of use 
Is a true and absolute monopoly, and is granted in dérogation of the 
common right, and this right to monopolize the use of the invention or 
discovery is the sabstantial property right conferred by law, and 
wMch the public is under oblig'ation to respect and protect. "The 
right to make and use, or sell, are completely severable rights, and in- 
volves the right to confer on others such qualified privilège, whether 
of maJiing, of selling to others, or of using, as he sees fit, whether 
within speciiied limits, or under limitations of quantity or numbers 
or restricted use." Dorsey Revolving Harvester Rake Co. v. Bradley 
Manufg Co., 12 Blatchf. 202, Fed. Cas. No. 4,015. In Adams v. Burke, 
17 Wall. 453-456, the court said, "The right to manufacture, the right 
to sell^ and the right to use, are each substantive rights, and may be 
granted separately or conferred together by the patentée." 
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If, then, the patentée bas the exclusive right to the use of Ms 
invention or discovery, during tlie term of liis patent, it VFOuld seem 
to follow that any use by anotber, unautborized by tbe patentée, 
would be an infringement of bis monopoly. If, therefore, be can 
find a purchaser for a macbine subject only to certain specified uses, 
any violation of tbe privilège granted would be an infringement, for 
whicb the remédies granted patentées would be appropriate. Thèse 
conclusions find support in many cases. A f ew only need be cited : 
In Rubber Co. v. Goodyear, 9 Wall. 788-790, the défense to a suit for 
infringement was a license w'hich authorized the licensee "to use 
the said Goodyear's gum-elastic composition for coating cloth for 
the purpose of japanning, marbling, and variegate japanning, at bis 
own establishment, but not to be disposed of to others, * * * 
and not being intended to convey any right to make any contract 
with the govemment of the United States." The licensee was held 
guilty of infringement by allowing it to be used at an establish- 
ment occupied by himself and others, and also by using it for ar- 
ticles manufactured for the United States under a contract with 
the quartermaster gênerai. In Burr v. Duryee, a case decided by 
Justice Grier on circuit, and reported as Fed. Cas. No. 2,190, the 
license was to use two machines "in the city of Newark, and there 
only," and "by one manufacturing concern," "to be used only for 
bats manufactured by them, and not in manufacturing bat bodies 
for any other persons, or for sale in an unflnished state." Any use 
beyond the license was held to be infringement. The license in 
Manufacturing Co. v. Owsley, 27 Fed. 100-104, was to use certain 
patents pertaining to improvements in bicycles. Judge Blodgett, 
in passing upon the scope, and effect of the license, said : 

"The licenses do not, any of them, purport to give the défendants an unlimited 
use of any of the patents, but only a restricted right to make machines of certain 
slzes and descriptions; so that, when défendants made machines not in con- 
formity to the licenses, they violated, not only thelr express covenant not to do so, 
but also the eomplainant's patents, or some of them, covering such machines." 

In Steam Cutter Co. v. Sheldon, 5 Fish. Pat. Cas. 477-487, Fed. 
Cas. No. 13,331, the license was to use one, machine "in their quar- 
ries at West Rutland, and in no other place or places." The licensee 
permitted the use of the machine in another quarry by a third per- 
son. Judge Woodruff said: 

"In that infringement of the rights of the complainants, the défendants find no 
défense in the agreement. They are, with the Rutland Marble Company, joint 
tnfrlngers." 

See, also, the very satisfactory text of Rob. Pat. §§ 812-815, 1250, 
and the notes, citing many other cases. 

This brings us to consider the objections urged against the rather 
novel restrictions contained in the licenses granted by complainant. 
The very able counsel for appellees bave urged very forcibly an 
argument based upon principles of public policy in respect of monop- 
olies and contracts in restraint of trade, and bave contended that 
public policy forbids a patentée from so contracting with référence 
to bis monopoly as to create another monopoly in an unpatented 
article. We are not at ail prepared to say that there are no limita- 
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tiens upon a patentee's power of contract with référence to the use 
of bis invention by otliers. The property right of a patentée is, after 
ail, but a property right, and subject, as is ail other property, to the 
gênerai law of the land. We may also concède that contracta re- 
specting the use of inventions and discoveries are, like ail other con- 
tracts, subject to the limitations imposed by deSnite principles of 
public policy. The cases of State of Missouri v. Bell Tel. Co., 23 
Ped. 539; State v. Delaware & A. Tel. & Tel. Co., 47 Fed. 633; Id., 
2 G. G. A. 1, 50 Fed. 677,— afford illustrations of a limitation, found- 
ed on principles of public policy, upon the licenses granted by pat- 
entées. They arose under licenses granted by the owners of patents 
essential to the opération of téléphone lines. The patentées had 
licensed téléphone companies to use their patents for the purpose 
of operating public téléphone lines within a given district, but pro- 
hibited such companies from serving, within such district, any tele- 
graph company. Tlie court in each of the cases cited, by manda- 
mus, compelled the extension of service to any one veithin the dis- 
trict demanding connection and paying established charges. Thèse 
décisions were rested upon the very solid ground that a public télé- 
phone company was a "common carrier," and, as such, subject to the 
régulations imposed on ail corporations of a quasi public character, 
among which was the duty of dealing equally with ail, and discrimi- 
nating against none, tendering equal pay for equal service. The 
conclusion to be drawn from thèse téléphone cases is this: That 
when a patentée authorizes the use of his invention by one charged 
with public duties, and subject to régulation by law, it is not com- 
pétent, by a restriction on the use, to deprive the licensee of the 
power of rendering an equal service to ail who apply and tender the 
compensation fixed by law or régulation for the same service to 
others. The patentées were under no obligation to license the use 
of their inventions by any public téléphone company. Having donc 
so, however, they were not at liberty to place restraints upon such 
a public corporation which would disable it from the discharge of 
ail the duties imposed upon companies engaged in the discharge of 
duties subject to régulation bj' law. It could not be a public télé- 
phone company, and could not exercise the franchise of a common 
carrier of messages, with such exceptions in the grant; the excep- 
tion, being répugnant to the grant, was void; and the rights ac- 
quired under the grant were enforced against the grantor, without 
regard to the exception or condition. Neiiher the patentée, nor the 
machine involving his invention, nor a license for use, can be ex- 
empted from the liabilities and régulations which, in the public in- 
terest, attach to ail persons and property under the gênerai law of 
the land. Neither is the right to make and sell or use a patented in- 
vention or process free from the restraints imposed by the police Pow- 
er of the States. This is illustrated by the case of Patterson v. Ken- 
tucky, 97 U. S. 501, where the appellant had been convicted of selling 
an improved burning oil, of which he was the inventer, and which 
had been condemned by the state inspecter as unsaf e, but which the 
appellant claimed the right to sell by reason of the monopoly of his 
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patent. The suprême court, through Mr. Justice Harlan, in reply to 
this contention, said: 

"The rîght -which the patentée or hls assignée possesses in the property created 
by the application of a patented discovery must be enjoyed subjeet to the complète 
and salutary powers, -with which the states hâve never parted, of so deflning and 
regulating the sale and use of property within thelr respective Ihnits as to afford 
protection to the many against the injiicious eonduct of the few." 

On substantially the same ground it was decided in Vannini v. 
Paine, 1 Har. (Del.) 65, tliat the patentée of a mode of drawing lot- 
teries, and engaged in the business of drawing lotteries in the state 
of Delaware, was not protected by his patent from prosecution un- 
der the law of Delaware making the drawing of a lottery a crim- 
inal offense. In other words, a prohibited business is not protected 
by the patent laws of the United States because it is conducted 
through instrumentalities, the subjeet of patent rights. 

The case at bar présents no question affected by the principles 
underlying either of the class of cases we hâve cited. What we 
are asked to do is to mark another boundary line around the pat- 
entee's monopoly, which will debar him from engrossing the market 
for an article not the subjeet of a patent. To do this, we are asked 
to say that he cannot license others to use his invention on condi- 
tion that they shall use it only in conjunction with a nonpatentable 
article made by himself. The only reason suggested for this limi- 
tation upon his right to deflne the terms upon which others may use 
his invention is that a monopoly in the unpatented article may there- 
by be created. Upon what authority are we to circumscribe the 
exercise of the privilèges awarded a patentée? In considering any 
question in respect of restraints upon the liberty of contracting, im- 
posed by principles of public policy, we should bear in mind that 
very higli considérations of public policy are involved in the réc- 
ognition of a wide liberty in the making of contracts. This caution 
was well expressed by Sir George Jessell in Eegistering Co. v. Samp- 
son, L. E. 19 Eq. 462-465, who said: 

"It must not be forgotten that you are not to extend arbitrarily those mies -which 
say that a given contract is against public policy, because, if there is one thing 
■which, more than another, public policy requires, it is that men of full âge and 
compétent understanding shall hâve the utmost liberty of contracting, and that 
their contracts, when entered into freely and volimtarily, shall be held sacred, and 
shall be enforced by courts of justice. Therefore you hâve this paramount public 
policy to consider,— that you are not lightly to interfère with this freedom of con- 
tract." 

Especially is this caution applicable when we sit in judgment 
upon the limitations which a patentée may put upon the use of his 
invention. If he see flt, he may reserve to himself the exclusive 
use of his invention or discovery. If he will neither use his device, 
nor permit others to use it, he has but suppressed his own. Tliat 
the grant is made upon the reasonable expectation that he will either 
put his invention to practical use, or permit others to avail them- 
selves of it upon reasonable terms, is doubtless true. This expecta- 
tion is based al one upon the supposition that the patentee's interest 
will induce him to use, or let others use, his invention. The public 
has retained no other security to enforce such expectations. A sup- 
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pression can endure but for the life of the patent, and the disclosure 
he bas made will enable ail to enjoy the fruit of bis genius. His title 
is exclusive, and se clearly within tbe constitutional provisions in 
respect of private property tbat be is neitber bound to use bis dis- 
covery bimself, nor permit otbers to use it. Tbe dictum found in 
Hoe V. Knap, 27 Fed. 204, is not supported by reason or autiiority. 
Wilson V. Kousseau, 4 How. 674; Rtts v. Wemple, 1 Biss. 93, 
Fed. Cas. No. 11,194; Grant v. Raymond, 6 Pet. 218; U. S. v. Amer- 
ican Bell Tel. Co., 29 Fed. 17; Consolidated Eoller-Mill Co. v. 
Coombs, 39 Fed. 805 ; Campbell Printing-Press Co. v. Manbattan Ry. 
Co., 49 Fed. 935. If the patentée cboose to reserve to bimself tbe ex- 
clusive use of bis device, and tbe invention be of a wide cbaracter, and 
so radical as to enable him to make and sell an unpatentable product 
cbeaper tban any otber competitor, a practical monopoly of tbe mar- 
ket for that article will resuit; and yet no one could say tbat a 
monopoly tbus secured was illegitimate, or obnoxious to public pol- 
icy. To illustrate: Let it be supposed tbat tbe patents owned by 
tbis complainant were of so wide a cbaracter as to cbeapen the pro- 
cess of manufacturing sboes, and to drive from compétition ail otber 
modes of manufacture. Then suppose tbe patentées were of opinion 
tbat they could most profltably enjoy their inventions by retain- 
ing tbe monopoly of tbe use, and engaging in the manufacture of 
sboes. If content to undersell ail otbers, they could engross tbe 
market for sboes, to the extent of tbeir capacity to supply tbe de- 
mand during tbe life of their patents, or so long as tbeir invention 
was not superseded by subséquent inventions still further oheapen- 
ing tbe cost of manufacture. The monopoly tbus secured would be tbe 
legitimate conséquence of the meritorious cbaracter of tbeir inven- 
tion. Yet just sucb monopolies may resuit wbenever a new and sur- 
prising advance is made in some art of wide and gênerai use. Tbe 
great consuming public would be beneflted, ratber tban injured, 
for the monopoly could endure so long only as sboes were supplied 
at a less price tban had prevailed bef ore tbe invention. Now, if the 
patentées, by retaining to themselves tbe exclusive use of their in- 
vention, are able, legitimately and lawfully, to acquire a monopoly 
of tbe manufacture of sboes, and destroy tbe shoe market for tbose 
who bef ore had sbared it, wby may they not, by a System of restx'icted 
licenses, permit otbers to use their devices on condition that only 
some minor part of tbe shoe, — ^the pegs, the tips, tbe tbread, or the 
buttons, or tbe button fasteners, — sball be bought from them? If 
thèse concessions were sucb as to enable otbers to compete, thougb 
their use of tbe mechanism was restricted by tbe terms of tbe license, 
who could justly complain, if tbe inventors, content with a monop- 
oly of the market for the article named in their license, surrendered 
the opportunity for a monopoly of tbe manufacture of the complète 
shoe? The device protected by the patents owned by complainant 
is of no sucb wide or radical cbaracter as that used for purposes of 
illustration. Yet there is no appréciable différence in tbe légal piin- 
ciples applicable to tbe supposed facts used for illustration, and tbose 
stated on the face of the complainant's bill. Tbe fact whicb bas af- 
fected the makers of wire staples for shoe manufacturing is the in- 
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vention of a machine which, by its simplicity, superior capabilities, 
its cheapness and accuracy, has practically driven ail other methods 
of fastening buttons to shoes ont of use. The older and clumsier 
methods, on the allégations of the bill, hâve been completely super- 
seded. From this invention there résulta a large market for wire 
Staples, adapted in size and shape to use with the new mechanism, 
and a second conséquence is the complète cessation of the demand 
for button fasteners not adapted to be used with complainant's ma- 
chine. To supply Staples adapted to meet this new demand becomes 
a matter of moment to those engagea in the business of making wire 
button fasteners. The inventions covered by complainant's patents 
are not of such character as to enable them, by retaining the exclu- 
sive use, to absorb either the making of shoes, or the minor work 
of fastening buttons to shoes. In the exercise of the right of ex- 
clusive use, they hâve put on the market a structure embodying their 
devices, and licensed the purchaser to use the invention "only with 
Staples" made by themselves. In other words, they hâve chosen to 
flx the price for the right of use at the profit resulting from the sale 
of Staples. As observed by counsel for complainant, "The fasteners 
are thus made the counters by which the royalty proportioned to 
the actual use of the machine is detennined." This method of licens- 
ing their mechanism may or may not resuit in the engrossment of the 
market for staples. So long as their invention contrôla the market 
for button-fastening appliances, and to the extent that their machines 
shall supersede other modes of clinching staples, just so long will 
they be enabled to control the market for staples. Their monopoly 
in an unpatented article will dépend upon the merit of their patented 
device, and the extent to which other clinching devices are super- 
seded by it. In the last analysis, the invention destroyed the de- 
mand for sizes and shapes of staples not adapted to use with the 
machine of complainant, and the monopoly of the use awarded by 
the patents destroyed the market for staples fltted for use in com- 
plainant's machines. The monopoly in the unpatented staple results 
as an incident from the monopoly in the use of complainant's inven- 
tion, and is therefore a legitimate resuit of the patentee's control over 
the use of his invention by others. Depending, as such a monopoly 
would, upon the merits of the invention to which it is a mère inci- 
dent, it is neither obnoxious to public policy, nor an illégal restraint 
of trade. 

If we are right in the foregoing conclusions that the users of Pen- 
insular machines, who use therein the button fasteners made and 
sold by the défendants, thereby infringe the patents for inventions 
embodied in said machines, it would seem to follow that the défend- 
ants, who aid and abet such infringement by intentionally and ma- 
liciously persuading and inducing the licensees of such machines to 
exceed their licenses, and by furnishing them with the means for 
such infringement are themselves infringers, and liable as tort fea- 
sors. The allégations of the bill in this regard are very full and em- 
phatic. Beginning with the distinct averment that there is no mar- 
ket for fasteners adapted in size and shape for use in complainant's 
structure, except in connection with those structures, it is then 
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chargea that défendants actively induced the users of snch machines 
to infringe, by persuading them that they may use défendants' fas- 
teners with impunity, and that they, with the malicious purpose of 
causing them to violate their licenses, f urnish them with the means 
necessary to that end. Thus, through a concert of action between 
défendants and complainant's licensees, the patents are infringed, 
and ail engaged directly and intentionally become joint infringers. 
It is the knowledge that the Staples made and sold by défendants 
are to be used for the purpose of infringing, coupled with the active 
intent that they shall be so used, which, in a case like this, con- 
stitutes contributory infringement. Under the circumstances al- 
légea, it is immaterial that défendants do not themselves use the 
Peninsular machines, and equally immaterial that they are engaged 
in the business of making and selling an unpatentable article which 
is not even an élément in a combination patent. The facts of this 
case may make an unusual mode of infringing, but the principle 
applicable is quite well established. If the licensees infringe, ail 
who actively and intentionally aid and abet them in infringing are 
equally infringers. The intent characterizes the conduct of défend- 
ants, and is essential to make a case against them. The principle 
governing infringement of combination patents by furnishing a nec- 
essary élément in the combination is applicable to the case at bar. 
To make or sell a single élément may be quite an innocent act, for 
a combination is not infringed except by uniting ail of the necessary 
éléments. But "to make or sell a single élément with the intent 
that it shall be united to the other éléments, and so complète the 
combination, is infringement."' Kob. Pat. § 924, and cases cited. 
Judge Shepley stated the rule quite clearly in Saxe v. Hammond, 
1 Ban. & A. 629-632, Fed. Cas. No. 12,411, when he said: 

"Différent parties may ail infringe liy respectively making or selling, each of 
them, one of the éléments of a patented combination, provided those separate élé- 
ments are made for the purpose and with the intent of their laeing combined by 
a party having no right to combine them. But the mère manufacture of a sep- 
arate élément of a patented combination, unless such manufacture be proved to 
hâve been conducted for the purpose and with the Intent of alding infringement, is 
not, in and of itself, infringement." 

The case of Wallace v. Holmes, 9 Blatchf . 65, Fed. Cas. No. 17,100, 
is a leading case illustrating the rule we deem hère applicable. Tlie 
complainants had a patent for an improved burner, in combination 
with a chimney. The défendants made and sold the burners alone, 
leaving the purchaser to supply the chimney, without which the 
burner was useless. Tliis was doue for the express purpose and with 
the intent of making a profit through an infringement of the com- 
plainants' patent. The rule of law invoked by the défendants waa 
this: 

"That, where a patent Is for a combination merely, It Is not Infringed by one 
who uses one or mcire of the parts, but not ail, to produee the eame results, either 
by themselves, or by the aid of other devices." 

To this the the court responded as follows: 

"But I am not satisfied that this rule will protect the défendants. If, to actua] 
concert with a tiiird party, with the view to the actual production of the patented 
improvement In lamps, and the sale and use thereafter, they consented to manu- 
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facture tbe' bumrar, and such other party to make the ehlmney, and ia such con- 
cert they actually make and sell the bumer, and he the chimney, each utterly 
useless without the other, and each Intended to be used, and actually sold to be 
used, with tûe other, it cannot be doubtful tliat they must be decreed to be joint 
Infringers of the complalnants' patent. It cannot be that, when a useful machine 
is patented as a combination of parts, two or more can engage in Its construction 
and sale, and protect themselves by showlng that, though united in an efCort to 
produce the same machine, sell, and bring It into extenslve use, each makes and 
sells one part only, which is useless wlthout the other, and still another person, 
In précise con^ormity with the purpose in view, puts them together for use. If it 
were so, such patents would indeed be of little value. In such cases ail are tort 
feasors, engaged in a common purpose to Infringe the patent, and actually, by their 
concerted action, producing that resuit. • • » Hère the actual concert with 
others is a certain inference from the nature of the case, and from the distinct 
efforts of the défendants to bring the bumer in question Into use, which can only 
be donc by adding the chimney. The défendants hâve not, perhaps, made an 
actual prearrangement with any particular person to supply the chimney to be 
added to the bumer, but every sale they make is a proposai to the purchaser to 
do this, and his purchase is a consent with the défendants that he will do or cause 
it to be done. The défendants are therefore active parties to the whole infringe- 
ment, consentlng and acting to that end, manufacturing and selllng for that pur- 
pose." 

There are many other cases in accord with those from which we 
hâve made extracts, a few of which are Holly v. Machine Co., 18 
Blatchf. 327, 4 Fed. 74; Travers v. Beyer, 26 Fed. 450; Willis v. 
MeGuUen, 29 Fed. 641; Alabastine Co. v. Payne, 27 Fed. 559; Cel- 
luloïd Manufg Co. v. American Zylonite Co., 30 Fed. 437; Boyd v. 
Cherry, 50 Fed. 279; Supply Co. v. McCready, 4 Ban. & A. 588, Fed. 
Cas. No. 295. 

Morgan Envelope Co. v. Albany Perforated Wrapping Paper Co., 
152 U. S. 425, 14 Sup. Ct. 627, has been much relied iipon by the 
défendants. The claim of the patent involved was for a combina- 
tion of a mechanism for the delivery of paper, to be delivered as 
used, with a paper roU, the subject of an independent patent. The 
infringement charged consisted "in âelling oval roUs of paper of 
their own manufacture, with fixtures manufactured and sold by the 
plaintiffs, in combination with their paper, to persons other than the 
défendants, the flxtures having been obtained by the défendants 
from the original purchasers of the patented combination, and alao 
by selling oval rolls of paper of défendants' own manufacture to per- 
sons who had previously purchased fixtures and paper from the 
plaintiffs, with the knowledge and intention that the paper so sold 
was to be used in connection with the plaintiffs' flxtures." It also 
appeared that it had not been the practice of the plaintiffs to sell 
flxtures independently of its paper, and that they sold only to such 
parties as dealt in and used their paper. "Purchasers were also re- 
quired to buy a given quantity of paper to a given number of flxtures, 
to be sold only in connection with the paper, the rule being not to 
sell more than one flxture to one case of paper. The flxtures were 
also sold to hôtels and other public buildings, with the understand- 
ing that their paper would be subsequently purchased of the plaintiff 
company." The court adds that "it appears to hâve been its invari- 
able rule to refuse to sell its flxtures except to persons also orderiug 
paper." No question was made as to the novelty of the mechanism 
employed as a flxture for the delivery of paper as desired by the user. 
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The independent patent on the paper roll was held void for want of 
patentable novelty. This left for décision the question as to whether 
the sale by défendants of old mechanisms made by complainant, with 
paper made by défendants, or the sale by défendants of paper made 
by themselves for use in âxtures bought from complainant, was in- 
fringement. Upon the first point the court, through Justice Brown, 
aaid : 

"So far as fixtures sold by défendants, whlch had been originally manufactnred 
and sold by the patentée to other parties, are concemed, it Is évident that, by sucli 
original sale by the patentée, they passed out of the limlts of the monopoly, and 
might be used or sold by any one -who had purehased them from the originaJ 
vendees. The patentée havtag once recelved hls royalty upon such devlce, he can- 
not treat the subséquent seller or user as an infringer. Bloomer v. McQuewan, 14 
How. 539. As was sald by Mr. Justice Clifford In OhafCee v. Belting Ce, 22 How. 
217-223: 'When the patented machine rightfully passes to the hands of the pur- 
chaser from the patentée, or from any other person authorlzed to convey it, the 
machine is no longer wlthin the limlts of the monopoly. • • ♦ By a valid sale 
and purchase, the patented machine becomes the private individual property of tlie 
purchaser, and is no longer protected by the laws of the United States, but by 
the laws of the state In whlch It Is sltuated.' See, also, Bloomer v. Millenger, 1 
Wall. S40; The Paper-Bag Cases, 105 U. S. 766, 771. In this latter case, one 
Morgan had purehased a machine for making paper bags of tiie patentée; and 
It was held that, having the absolute ownershlp of the machine, he had the right 
elther to use it durlng the existence of the letters patent, or to transfer such owner- 
shlp and right to another. It was said that 'the power to sell the machine anJ 
transfer the accompanying right of use is an incident of tmrestricted ownershlp.' 
Btrdsell v. Shaliol, 112 U. S. 485, 5 Sup. Ot 244; Woodworth v. Curtis, 2 Woodb. 
& M. 524, Fed. Cas. No. 18,013; Goodyear t. Bubber Co., 1 Cllff. 348, Fed. Cas. 
No. 5,557." 

With respect to the second question the court said : 

"The real question in this case is whether, conceding the comblnatlon of the 
oyal roll with the fixture to be a valid comblnatlon, the sale of one élément of 
such comblnatlon, with the latent that it shall be used with the other élément, is 
an hifringement. We are of opinion that it is not. There are doubtless many 
cases to the effect that the manufacture and sale of a single élément of a comblna- 
tlon, with intent that It shall be united to the other éléments, and so complète the 
comblnatlon, is an Infringement. Saxe v. Hammond, Holmes, 456, Fed. Cas. No. 
12,411; Wallace v. Holmes, 9 Blatchf. 65, Fed. Cas. No. 17,100; Barnes v. 
Straus, 9 Blatchf. 553, Fed. Cas. No. 1,022; Schneider v. Pountney, 21 Fed. 399. 
But we think thèse cases hâve no application to one where the élément made by 
the alleged infringer is an article of manufacture perishable in its nature, whlch 
It Is the object of the mechanism to deliver, and which must be renewed periodi- 
cally, whenever the deviee Is put to use. Of course, if the product Itself is the sub- 
Ject of a valid patent, it would be an infringement of that patent to purchase such 
product of another than the patentée; but, if the product be unpatentable, it is 
glving to the patentée of the machine the beneflt of a patent upon the product, by 
requiring such product to be bought of him. To repeat an illustration already put : 
If a log were an élément of a patentable mechanism for sawing such log, it would, 
upon the construction daimed by the plalntiff, require the purchaser of the sawing 
devlce to buy his logs of the patentée of the mechanism, or subject himself to a 
charge of infitogement. This exhiblts, not only the Impossibility of this construc- 
tion of the patent, but the difflculty of treatlng the paper as an élément of the com- 
htnatlon at ail. In this view, the distinction between repair and construction be- 
comes of no value, stoce the renewal of the paper is. In a proper seuse, neîther the 
one nor the other." 

It is true that Mr. Justice Brown, in discussing the question in- 
volved in that case, assumes that a combination of the machine for 
delivering the paper with the paper to be delivered was valid. But 
before he finishes the argument he ahows that the assumption leads 
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to an absurdity, and the décision, in effect, is that form of argument 
known as the "reductio ad absurdum," establishing that his original 
assumption was not founded in reason. The illustration of the re- 
sult of such a combination shows that what the court was deciding 
was that a combination of the machine was an unpatentable paper or 
material to be operated upon by the machine was an impossibility, 
and the sale of the machine involved and implied the right of use 
of the material with which it was to be combined ; and this is shown 
by the case of Wilson v. Simpson, 9 How. 109, which is cited by Mr. 
Justice Brown as a case sustaining his conclusion. That case was 
a suit for infringement against the purchaser of a patent machine 
for planing wood, in which there were daims for the combination 
between the rest of the machine and certain knives necessary to its 
opération. The alleged infringer had made or bought knives to re- 
place the knives in the machine, which had wom out, and which it 
was shown must necessarily wear out and be renewed long before 
the main body of the machine would wear out. It is held that the 
conveyance of the machine itself, with the knives in it, implied the 
right on the part of the purchaser to renew or replace the knives 
necessary for the enjoyment and use of the whole machine during 
its natural life. Thus, with respect to the paper holder, the suprême 
court, in effect, held that the sale of the paper fastener with the 
paper in it contained the implication of a right to rehew the right 
when that paper sold should be exhausted, and did not require the 
purchase of the paper f rom the original patentée, the paper itself not 
being patented. In the case at bar the purchaser expressly agreed, 
by contract, that his right to use the machine should not extend be- 
yond its use with staple fasteners f urnished by the patentée, and this 
makes the broad distinction between the Morgan Envelope Oo. Case 
and the case at bar. 

The suggestion has been made that, although défendants may be 
guilty of infringement, complainant's remedy at law is adéquate, and, 
under the circumstances of the case, equity ought not to accord to 
the patentée the équitable relief of injunction. As to this aspect of 
the case, it would seem clear that, if complainant has imposed a légal 
restriction upon the use of the inventions embodied in the structures 
made and sold by it, the remedy at law is wholly inadéquate, and 
relief by injunction should be awarded upon the case stated in the 
bill. As to this the court below seemed to entertain no serions 
doubt; for Judge Severens, in replying to the suggestion that as de- 
fendants were not engaged in the use of complainant's machines, and 
were only concerned "in selling, to those who were so employed, a 
nonpatented article, — an article constituting no part of the patented 
thing, — were not, theref ore, accountable to the complainant," said : 

"I am not dear, however, that this distinction can be maintained upon the al- 
légations of this biU, which are very broad and emphatic in asserting, not merely 
tliat the défendants malie and sell the stapies, but tliat they actively persuade the 
users of the machine to violate the supposed rights secured to the complainant by 
the patent, and the restriction in the sale of its machines. It would rather seem 
that, if the complainant has such rights as it asserts, the défendants would, upon 
such facts, be tort feasors, and that equity would restrain them, in the circum- 
atances alleged." 65 Fed. 620. 



WESTINGHOUSE AIE-BUAKE CO. V. BUETON STOCK-CAR CO. 301 

The bill discloses that more than 49,000 machines are in use, and 
charges a long-continued infringement, and a purpose to continue 
therein. Under such circumstances, it must be évident that, both 
upon the ground of avoiding a multiplicity of lawsuits, and upon the 
gênerai and apparent inadequacy of a suit at law for damages, either 
against the infringer who infringes by an unauthorized use, or those 
who actively contribute to that infringement, a court of equity has 
jurisdiction. An action at law for the character of continuing tres- 
pass alleged by complainant would be grossly inadéquate to protect 
the patents from invasion. If the complainant has the right to re- 
serve a control over the use in the manner stated in its bill, then its 
machines, to the extent it has reserved such control, are within the 
monopoly of the patents. If its licenses do not inf ringe public policy, 
but are within the privilèges awarded by the patents, then it must 
follow that the case presented should be accorded relief by injunc- 
tion restraining the acts complained of. A court of equity has the 
power, independently of any other relief, to restrain the continuing 
infringement of a patent. Supply Co. v. McCready, Fed. Cas. No. 
295. The decree must be reversed, and the cause remanded, with di- 
rections to overrule the demurrers. 



WESTINGHOUSE AIR-BRAKE 00. v. BURTON STOOK-CAR OO. 

(Circuit Court of Appeals, First Circuit. October 9, 1896.) 

No. 177. 

Patent Suits — Prbliminaky Injonction — Phior Décisions. 

In a case involving peculiar circumstances, and the possibility of great and 
indefinite injuiy to défendant, a mère user, in case tlic final décision were in 
liis t'avor, keld, that it was within the discrétion of the circuit court to refuse 
a preliminary injunction, although the patent had been snstained and infringe- 
ment declared by the circuit court of appeals for another circuit, in a suit 
against the manufacturer, but that, as a condition ot refusing the injunction, 
défendant should be required to give a bond, in a sufhcient sum, to respond 
in damages. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maine. 

This was a bill by the Westinghouse Air-Braiie Company against the Burton 
Stocli-Car Company for alleged infringement of letters patent No. 376,837, is- 
Bued Jauuary 24, 1888, to George Westinghouse, Jr., for an infringement in air 
brakes, and coverlng a device known as the "quick-action valve." The cause was 
heard In the circuit comt on a motion for a preliminary injimction, and an order 
was entered denying such motion. 70 Fed. 619. From this order the com- 
plainant has appealed. The facts, as they appeared on the hearing of the mo- 
tion, were, in substance, that the Burton Stock-Car Company is not a manufac- 
turer or seller of the infringing device. It is the owner of patented stock cars 
used upon railways ail over the country. Upon thèse cars it has in use about 
1,200 sets of air-brake apparatus containing the quick-action valve in issue, 
which were purchased by it from the New York Air-Brake Company, the manu- 
facturer thereof. In a previous suit brought by the complainant against the New 
York Air-Brake Company in the Second circuit, the circuit court, and also the 
circuit court of appeals, had sustained the patent, and found infringement. 59 
Fed. 581, and 11 C. G. A. 528, 63 Fed. 962. The Burton Stock-Car Company 
had purchased the apparatus used on its cars before the rendition of thèse deci- 
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sions, but wlth notice of the clalm of InWngément, and of the pendency of the 
suit. There waa apparently no clalm that it had purchased any of the deviœs 
In Issue after those décisions, or that it had any intention of making further pur- 
chases. On the hearing of the motion, défendant did net contest the validity or 
construction of the Westinghouse patent, nor did it deny infringement, but re- 
served thèse questions until the final hearing. It further appeared that the com- 
plainant does not use Its own devlces, or recelve any royalty for their use. It 
grants no rights or licenses under Its patent, but Itself manufactures and sells 
the patented device, and then only in connection with other parts, comprising 
together complète sets of air-brake apparatus. The quick-action valve has uever 
been sold separately, so that- there is no flsed price or royalty by -which damages 
or profits can be nieasured. Upon thèse facts, it was contended for the défense 
that the case was not one for preUminary injunctlon; that the effect of such an 
Injunction would be to compel the défendant to remove the existlng air-brake 
apparatus from its cars, and replace them wlth complète new sets, including parts 
not covered by the patent, which it would be compelled to purchase from the 
complainant; that in order to do thls It would be necessary to caU In its cai's 
from ail over the country to its shops in Chicago, which would involve large 
expense and very great inconvenience, not only to the défendant, but ta the 
public; that, as there was no question as to defendant'a solvency, the continued 
infringement during the suit could resuit in no in-eparable loss, but the damage, 
if any, was such as could be compensated by a pecuniary award. 

George H, Christy and Frédéric H. Betts, for appellant. 
Frederick P. Fish, for appellee. 

Before COLT, Circuit Judge, and NELSON and WEBB, District 
Judges. 

PER CUKIAM. In this case the patent has been sustained by 
the circuit court of appeals for the Second circuit (Westinghouse 
Air-Brake Co. v. New York Air-Brake Co., 11 0. 0. A, 528, 63 Fed. 
962), and ordinarily that fact, and proper respect for the décision 
of a co-ordinate court, would incline this court to support an or- 
der for a preliminary injunction. But upon examination of the 
peculiar conditions of this cause, in view of the possible great and 
indefinite injury to the défendant if, upon final hearing, the court 
should reach a conclusion différent from that of the appellate court 
in the Second circuit, as well as in view of the power of this court 
to afford ample security and protection to the complainant if final 
judgment should be awarded in his favor, we regard the action 
of the circuit court in refusing an injunction at once as consistent 
with Sound discrétion. But at the same time we think the com- 
plainant is entitled to such protection as will not be oppressive to 
the défendant, and this can be aflorded by a bond, with reasonable 
surety, to answer to and pay the amount of any final decree against 
it, which bond should be in the sum of $40,000, and filed to the 
approval of the circuit court, or the acceptance of the complain- 
ant, within 30 days after the mandate of this court is filed in the 
circuit court, — otherwise an injunction should issue; and the cir- 
cuit court may entertain a motion that the injunction be suspended 
for such reasonable time as shall appear to the court to be neces- 
sary, in order that the défendant may comply with the terms there- 
of. This case is remanded to the circuit court for proceeding-s in 
conformity with this opinion, with costs in this court for the ap- 
pellant. 



LUBLIN V. STEWAET, HOWE & MAY CO. 803 

LUBLIN V. STÈWART, HOWE & MAY CO. et al. 

(Circuit Court of Appeals, Third Circuit. November 20, 1896.) 

No. 12, September Term, 1896. 

Patents— Anticipation— Dekss Stats. 

The Bray patent, No. 440,246', for an Improvement In dress stays, was not 
anticipated by the Curtis patent, No. 243,519, for an Improvement in the back 
of corsets, as the two devices consist of radlcally différent combinations, and 
aceomplish palpably diverse ends. 75 Fed. 294, reversed. 

Appeal from the Circuit Court of tlie United States for the District 
of New Jersey. 

This was a suit in equity by Oscar Lublin against the Stewart, 
Howe & May Company and others for alleged infringement of a 
patent relating to dress stays. The circuit court dismissed the bill, 
holding that the patent was void for want of invention, in view of the 
Cuitis patent, No. 243,519, for an improvement in the backs of cor- 
sets (75 Fed. 294), and complainant appealed 

C. E. Mitchell, for appellant. 
Wm. A. Jenner, for appellees. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

DALLAS, Circuit Judge. This was a suit in equity upon letters 
patent No. 440,246, dated November 11, 1890, issued to Morris P. 
Bray, for improvements in dress stays. The sole défense, at the 
outset, was that the défendants had an interest in the patent, which 
entitled them to manufacture under it; but subsequently, upon 
leave, the défendants, other than Morris P. Bray, by amendment of 
their answer, denied its validity. The ninth error assigned is that 
the court erred in allowing this amendment, and spécifications 4 
to 8 are to the eflEect that, even if its allowance were proper, yet its 
averment was one which, under the circumstances shown by the 
proofs, the défendants were estopped from making, and which, there- 
fore, was erroneously entertained. But thèse matters need not now 
be considered. The conclusion which we hâve reached upon the 
main question renders it unnecessary to do so. 

The learned judge did not enter into an examination of the title to 
the patent, but said, in his opinion, "that whatever title the de- 
fendants may hâve clearly was taken by them with knowledge, ac- 
tual or implied, of the rights of the complainant," which he evidently 
regarded as paramount. The decree, however, contains no flnding 
upon this subject, and no question concerning it is presented on this 
appeal. 

■ The court below held the letters patent in suit to be invalid, and 
upon that ground dismissed the bill. The spécifications, other than 
those whioh hâve been mentioned, challenge the correctness of this 
resuit, and we cannot sustain it. It was founded upon the suppo- 
sition that Bray's improvement in dress stays was anticipated by 
patent No. 243,519, dated June 28, 1881, granted to Augustine B. 
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Curtis, for an improvement in corsets. To us, however, the two 
subject-matters seem to be essentially dissimilar. The respective 
inventors were dealin^ with plainly distinct problems. The diffl- 
culty which the one proposed to overcome was very différent from 
that which the other desired to surmount. Their improvements 
were not both for use upon the same article or in the same way, 
and the means which they severally employed were not, in any ad- 
missible sensé, identical. Curtis' invention, as he said in his spéc- 
ification, related "to an improvement in the backs of corsets; that 
is to say, in the section at each of the rear edges, and in which the 
eyelets are placed for lacing." The then-existing common prac- 
tice was to introduce the eyelets (for lacing) so that the strain came 
entirely on the fabric. This was objectionable, and Curtis' improve- 
ment consisted of a notched stay, in the back section of the corset, 
introduced in a pocket at the rear edge, combined with a flexible 
stay at the side of the métal stay, and eyelets introduced through 
the fabric at the notches in the métal stay, and struck down around 
the respective notches, and onto the flexible stay, as shown in the 
drawings which accompanied his spécification, of which the follow- 
ing is a reproduction: 



m t^z^S^^^ 






^ 



With référence to thèse drawings, the spécification states: 

"(10) I flrst make a stay, A, of métal, and upon one edge eut a séries of notches, 
a, corresponding to the position where the eyelets, E, are to be introduced. Thls 
stay Is introduced Into a pocket, B, at the edge of the corset; and In rear of the 
pocket, B, a second pocliet, 0, is formed, into which a cord or other flexible stay 
is introduced, and distant from the edge of the stay, A, less than the diameter 
of the eyelet, tts seen in Fig. 1, where a portion of the outer fabric is eut away 
to show the stays, A and D, in their proper relative position. The fabric Is per- 
forated at the notches, a, in the métal stay, and at the side of the flexible stay, 
D. Then eyelets, E, introduced, and strucii down onto the métal stay around the 
notches, and also onto the flexible stay, as seen in Fig. 2. The métal stay forma a 
support to take the strain of the eyelets, and, being unyielding, firmly retains . 
the eyelets in their position. The flexible stay, D, gives a thickness at the oppo- 
site side of the eyelet corresponding to the métal stay, so that the eyelets wUl 
close firmly upon that edge." 

Under the old plan, as Curtis informe us, the fabric soon yielded 
to the strain which was put upon it in lacing, and the eyelets, in 
conséquence, were easily detached. This was the mischief he sought. 
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to obviate, and which he says he did obviate. His eyelets were 
Bt^ill, however, but the old lacing eyelets, and the better security or 
support of such eyelets was ail tliat he had any thought of provid- 
ing for, and was ail he accomplished. Now, the invention of Bray 
relates, not to corsets, but to dress stays; and has for its object, 
not an improvement in means for lacing corsets, but in the security 
of the ends of the steels of twin dress stays to their outer covering, 
in such manner as to prevent the longitudinal displacement of the 
Steel, and at the same time to leave the stay flexible throughout its 
entire length. He says: 

"My présent improvement haa nothlng to do wlth the construction of tHe dress 
stay proper, but pertalns solely to tlie securing of the ends of the steels to the 
outer covering. I prefer to use the woven covering, having longitudinal poclceta 
(shown in dotted lines), such as I hâve described in the aforesaid patent. At or 
near the ends of the twin steels, A, B, are circular complementary recesses, a, b. 
When the steels are within the covering. G, an eyelet, D, Is inserted through the 
recesses and covering, and damped, thus securing the steels In position within 
said covering. The eyelet flts the recesses snugly, so that there can be no dis- 
placement of the several parts of the stay. • ♦ * Heretofore the main difficulty 
wlth twin stays has been owing to the longitudinal displacement of the steels 
for want of a proper fastening device; but my invention overcomes this ditU- 
culty, and at the same time leaves the stay flexible throughout its entire length. 
I elaim: (1) In a dress stay eomposed of twin steels within a sui table covering, 
the combination of the steels having circular complementary reeesses, wlth an 
eyelet secured to the covering through said recesses, substantially as shown and 
set forth." 
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The patent contains two claims, but only the flrst (above copied) is 
involved in this suit. 

From the foregoing mère statement of the material portions of 
the two patents, it is manifest that they are not for the same, or sub- 
stantially the same, thing. It is obvious that Bray was not con- 
cerned with the lacing of corsets, and quite as plainly, we think, 
does it appear that Curtis was not dealing with the two steels com- 
prised in twin stays, and that he neither contemplated nor contrired 
any suitable means for avoiding their longitudinal displacement 
while leaving the stay. as an entirety, flexible throughout. Both 
Curtis and Bray used the old eyelets, but in combinations whieh 
radically differ, and which , were intended to, and do, accomplish 
palpably diverse ends. We do not flnd the two steels of the com- 
posite twin stay of Bray in the arrangement of Curtis, nor the meta! 
stay and the flexible stay of Curtis in that of Bray; and it seems 
to us to be as clearly évident that the Curtis contrivance would not 
effect the object of Bray as that the Bray construction is utterly 
unsuited to the purpose of Curtis. In short, the two patents do 
not conflict. The earlier one would not be infringed by manufac- 
77 F.— 20 
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turing under the later one, and, this being so, ît follows that the 
former cannot be held to be an anticipation of the latter. 

We hâve considered the Curtis patent with particularity, because 
upon its supposed effect the conclusion of the learned judge below 
was rested; but it is not necessary to further extend this opinion, 
for, apart f rom that patent, there is nothing in the record which, in 
our opinion, aflords the slightest support to the decree. The patent 
in suit is for an improvement— in fact, as well as in name — upon the 
construction shown in Bray's prior patent of January 22, 1889 (No. 
396,533) ; and therefore it was rightly issued, notwithstanding the 
fact that the patent for the flrst and inferior contrivance had pre- 
viously been granted, and was outstanding. The decree is reversed. 



McKAY-OOPBLAND lASTING MAOH. CO. T. OOPBLAND RAPID- 
LASTER MANUF'G CO. 

(Circuit Court, D. Maine. August 8, 1896.) 

No. 426. 

L Patbnts — Operativb Machutb — Commercial TJsb. 

Under the clrcumstances of this case, the mère fact that the patented devlee 
has never been put to any contlnued successful commercial use Is not suf- 
ficlent to overcome the prima fade case made by the patent Packard v. 
Lacing Stud Go., 16 0. C. A. 639, 70 Fed. 66, applied. 

9. Samb—Antictpation— Machine for Flanging Countbrs. 

The Hurlburt & Kennard patent, No. 243,917, for a machine for flanging 
the counters of boots and shoes, Md vold as to the flrst olahn, because of an- 
ticipation by the device for bendlng wood for which patent was Issued to 
Kriebel October 24, 1865. 

8. SaME— CI.AIMS— NOVBLTT. 

The thlrd daim of the patent Is surplusage and vold, as It dlffers from the 
flrst clalm only in addlng an élément which contributes no more to the nov- 
elty of the combinatlon than would the floor or block on which the machine 
covered by the patent resta. 

This was a suit in equity by the McKay-Copeland Lasting Ma- 
chine Company against the Gopeland Eapid-Laster Manufacturing 
Company for alleged infringement of letters patent No. 243,917, 
Issued July 15, 1881, to B. H. Hurlbut and G. E. Kennard for a ma- 
chine for flanging the counters of boots and shoes. 

Pish, Richardson & Storrow, for complainant. 
Elmer P. Howe, for respondent. 

PUTNAM, Circuit Judge. The contest in this case is over the 
flrst and third claims of the patent in issue. The third claim dif- 
fers from the flrst daim only in adding an élément, which contrib- 
utes no more to the novelty of the combination than would the floor 
or block on which the maxshine covering the patent in controrersy 
rests. Thé third claim is, therefore, surplusage and void. So we 
confine ourselves to the flrst. 

In order that we may make clear the reasons for our disposition 
of this cause, it is necessary to explain the patent in issue, and 
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its history, somewliat at length. It was issued July 5, 1881. The 
application describes the invention as "a new and useful improve- 
ment in machines for flanging the counters of boots and shoes." 
At no point does the patent use the word "last" as describing the 
substance over whidx the counter is turned or flanged. In place 
of the word "last" it uses the word "former." This "former" is 
shown in the drawing to be a block of wood, in no way adapted as 
a last, and attached to the machine in such manner that it could 
not be used in lasting even the heel, uniess first detached. The 
complainant calls attention to one of the drawings attached to 
the application, whieh shows the outlines of an entire shoe, with 
a "former" set into it; but it is still a "former," and not a last. 
There is nothing in the patent which connecta itself with thèse 
outlines of a shoe, and nothing which shows that it was practicable 
to fit a shoe, or even the heel of a shoe, into the machine, as shown 
in 1i.e patent. The suggestion arising from this part of the draw- 
ing is worthless for any practical purpose in the case. It is en- 
tirely plain that the machine could not be used for lasting in any 
form of it indicated by the patent. Indeed, the entire scope of 
the invention is shown in the following extracts from the spécifica- 
tion, and it is thereby limited to a mère matter of flanging coun- 
ters, or heel portions of the uppers of boots and shoes, or counter 
stiflenings. 
The spécification reads as follows: 

"Our Invention relates to that class of machines In whicli the main part 
or body of the counter to be flanged is held by a sultable clamping apparatus 
firmly about a heel-shaped former, while a projecting edge of the counter is 
tumed over upon the sole or tread surface of such for^ier, and forms the 
flange of the counter. The object of our invention is to provide a simple and 
effectuai means for clamping the counter about the former, and also a 
flange-turnlng device, which shall not only turn down such flange, but subject 
it to a continued rubblng action, thereby causing it to retain its new form 
much better than when simply tumed by a reciprocatlng slide, as Is usually 
done, and also leaves It more free from wrinkles. While our invention is pri- 
mariiy deslgned for flanging the counters or heel portions of the uppers of 
boots and shoes, preparatory to lasting the same, it may wilth equal facility 
be applied to counter stlffenings before they are attached to the uppers of the 
boots ot shoes. Our invention eonsists of the combination, with a heel-shaped 
former, of a flexible strap or jointed mold, which, by the approach of such 
former, Is caused to automatically grasp and hold an Interposed counter while 
its flange is being turned; and, further, of a peculiar flange-turnlng device 
consisting of a rapidly vlbrating notched plate, which is adapted to turn down 
the flange, and at the same time repeatedly rub the same in the direction of 
its length, as hereinafter set forth." 

The expression "preparatory to lasting the same," found in this 
extract, means evidently preparatory to lasting in some other ma- 
chine than the patented one. In other words, it has relation en- 
tirely to two processes, one to be completed in the patented ma- 
chine, and the other by some other independent mechanism. 

The drawings attached to the application show a complète ma- 
chine for flanging counters, in which machine is combined a plate, 
F, properly mounted and adjusted so that the counter or heel por- 
tion is turned down by it upon the surface of the "former," and 
rubbed by it so as to obtain a smooth and permanent flange or 
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heel seat. AltKough only the first and third claims are in litiga- 
tion hère, yet it is necessary to repeat ail the claims in order to 
properly understand what combination is in issue. They are as 
f ollO'WS : 

"(1) The cojnbinatlon of the reciprocating former, D. with the clamping 
strap, E, supported by the arms, g, g, and yoke, h, substautially as shown and 
described. 

"(2) In a machine for flanging counters, the vibratory notched plate, F, as 
and for the purpose specified. 

"(3) The combination of the reciprocating former, D, with the clamping 
strap, E, arms, g, g, yoke, h, and rod, 1, substantially as shown. 

"(4) In à machine for flanging counters, the flanging plate, F, mounted on a 
vibratory shaft, m, in combination with a yielding plate, t, and set screw, 7, 
substantially as speclfled. 

"(5) The combination, with the former, or maie die, D, with means for 
holding a counter flrmly about it, of the vibratory notched plate, F, arrauged 
and to operate substantially as described. 

"(6) The combination of the former, D, clamping strap, E, plate, F, and 
gage, s, as hereln set forth." 

We désire to note, at this point, that neither the first nor the 
third claim combines plate, F, and neither of them, in terms, com- 
bines a machine for flanging counters. The fact that some of the 
other claims do expressly combine such machines would, perhaps, 
lead to the resuit that, by implication, the first and third claims are 
so broad as to relate to other machines than those described in the 
patent, notwithstanding the entire application and spécification 
are limited to machines of that character. We do not, however, 
find it necessary to détermine whether or not claims 1 and 3 are 
so broad, but we do find it necessary to insist upon the fact that 
they are broad enough to be complète without combining plate, 
P. The, substance of the first claim, and the principle of opération 
which it covers are shown by the following drawings: 




Fig. 1 represents the position before the "former," D, and the 
clamping strap, E, hâve approached each other, the counter to be 
flanged being supposed to be interposed between D and E. The 
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opération is shown in process in Fig. 2, the substance of it being 
expressed in the spécification in the following words: 

"Our invention consists of the combinatioji, with a heel-shaped former, of a 
flexible strap or jointed mold, which, by the approach of such former, is 
caused to automatically grasp and hold an interposed counter while its flange 
Is being turned." 

The remainder of tliis portion of the description of the inventions 
we hâve alreadj quoted. It relates to the flange-turning de\'ice, 
with which we need not trouble ourselves, inasmuch as we hâve 
aiready said it is no part of claim 1, 

The mathematical principles brought in play in this opération 
axe very ingenious for its purposes, but entirely simple when once 
understood. It will be seen that they consist of the combination of 
two différent lines of motion, by which the arms, g, g, after they pass 
the center of the heel, inevitably press in the ends of the adjustable 
strap, and theref ore the coimter which it carnes, so as to foUow the 
inward sinuosities of the "former" as it narrows in going forward 
from the heel; and this combination of thèse two lines of motion 
inevitably continues until the arms, g, g, hâve passed back beyond 
their own center of motion, when they will fall down by mère 
gravity upon the yoke, h. 

The respondent took no inconsiderable portion of the time of the 
court in explaining that, in the flrst machine built by the patentées, 
the so-caUed flexible strap was a continuous steel band, which was 
afterwards replaced by a "jointed mold." The purpose of pressing 
this on the court we are unable to understand. It is clear that, 
under the law of patents, as applicable to this case, the one was 
équivalent to the other, and the spécification distinctly says that the 
clamping strap might be either a "iiexible strap," or a "jointed 
mold," or a "mold made of several parts hinged together." 

It appears by the évidence that only two or three machines were 
ever constructed under the patent, for commercial purposes, and 
those were made immediately after it was taken out, if not in ad- 
vance of its issue. Apparently, they were not run more than three 
or four weeks. The purposes for which they were commercially run 
is described as f ollows by the witness, who was one of the patentées : 

"Q. 25. When you saw your machine In opération, was tho former, D, of 
the drawings of your letters patent, made use of, or were the separate ludi 
vidual lasts, used for shoes, employed Ja place of the former, D? A. The 
former, D, was made use of. Q. 26. And, as I then understand it, after the 
upper had been flanged over at the heel by the opération of your machine, 
the upper was removed from the former, D, and stretched over the individual 
lasts appropriate for the particular boot or shoe before the upper was subse- 
quently lasted? Is that so? A. It was." 

After this limited use, the machines wholly disappeared from the 
view of manufacturers, and the patent was never put to any further 
.practical purpose. The invention lay dormant in ail respects until 
April, 1893, when the complainant obtained title to it, and after- 
wards began this suit in August, 1894. 

Three défenses are put in issue by the respondent: (1) Alleged 
want of utility, and theref ore of patentabilityj (2) the claim that 
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the complainant's devjce is a mère appropriation of like devices in 
analogous arts; and (3) that tliere is in fact no infringenient. Thèse 
défenses are ail so familiar that they cannot at this late day raise any 
serions question of law, and they involve for the most part pure ques- 
tions of fact; so that, therefore, no advantage can possibly coine 
f rom dwelling on them at length. 

As to the first, we are unable to see that the respondent relies on 
any proofs to overcome the prima facie case made by the patent, 
except the mère fact that the device has never been put to any con- 
tinued, suecessful, commercial use. We hâve already shown that it 
was used commercially, although for a limlted time. It is plain that 
it was used sufiûciently to show that it was a practical machine in 
the sensé of the patent law. The circuit court of appeals for this 
circuit, in Packard v. Lacing-Stud Go., 16 C. 0. A. 639, 70 Fed. 66, 
dwelt somewhat upon this class of défenses with référence to this 
particular distinction. The courts ought to be relieved f rom point- 
ing out again and again the essential différences between the com- 
mercial success of a machine and its utility, under the patent law, 
and the varying applications properly made of thèse différences in 
référence to particular inventions. The suprême court has gone 
over this matter again and again. It is true that, on the one side, 
commercial success in some rare cases has enabled the courts to sus- 
tain patents, which, perhaps, otherwise would hâve been annuUed 
by them; while, on the other hand, singular historical instances 
in which the commercial success of an inventer has either whoUy 
failed, or been long postponed, for reasons in no way connected with 
the merit of the invention, require caution to prevent confusing this 
with utility under the patent law. We need in this connection 
refer only, on the one side, to Watson v. Stevens, 2 0. 0. A. 500, 51 
Fed. 757, and, on the other side, to Manufacturing Co. v. Holtzer, 
15 0. 0. A. 63, 67 Fed. 907, Packard v. Lacing-Stud Co., already re- 
ferred to, and Long v. Manufacturing, Co. (decided by the circuit 
court of appeals for this circuit July 14, 1896) 75 Fed. 835. 

The appréhension of the court, based on common knowledge, and 
aided by the proofs in the record, perceives that the suggestion 
which the device contains is a useful one. This issue is urged on us 
by the respondent as though it was merely one of "réduction to 
practice." The respondent says, "A patent, to be valid, must be for 
an invention made and reduced to practice by the patentées." It 
requires no detailed statement to point out that this is erroneous. 
The respondent has apparently confused the question pro]jerly 
raised by this class of défenses with the proposition that a patent, 
to be valid, must cover a completed invention, and not merely some- 
thing which is expérimental. The question whether this machine 
had been continued in practical use might, perhaps, hâve been im- 
portant if the respondent had insisted that the complainant's pat- 
ent was in effect a mère paper one, so that there were no interests 
at stake which would sustain jurisdiction in equity; but no such issue 
lias been made, and, the case being one for which équitable relief 
would not be whoUy inappropriate, the court cannot raise that ques- 
tion of its own motion. 
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The alleged anticipatory matters, to which the second ground of 
défense relates, and the application of them to this case, are ail of 
a fàmiliar character, and would be sufflciently disposed of by refer- 
ring to Potts T. Creager, 155 U. S. 597, 606, 15 Sup. Ot. 194, and 
National Cash Register Co. v. Boston Cash Indicator & Recorder 
Co., 156 U. S. 502, 514, et seq., 15 Siip. Ct. 434, as laying down the 
gênerai principle, and Western Electric Co. v. La Rue, 139 U. S. 601, 
11 Sup. Ct. 670, as giving an apt illustration thereof, if the patented 
machine and the claim in controversy were substantially of the 
character claimed for them by the complainant. The record shows 
a patent issued to one Kriebel October 24, 1865, for an improyement 
in wood-bending machines. The spécification describes it particu- 
larly as an improvement in machines for bending fellies. Thia is the 
only alleged anticipatory patent which, in oxir judgment, combines 
the two motions which we hâve described as covered by claim 1 in 
the patent at bar, and it does combine thèse motions perfectly; the 
only substantial différence, either in the meehanism, or the purpose, 
or the resuit, or the principle of opération, being that Kriebel's in- 
vention was expressed to be limited to wood bending, while the pat- 
ent in controversy is expressed to be limited for bending materials 
suitable for portions of the heels of boots and shoes. The drawings 
in Kriebel's patent upset the parts as they appear in the patent at 
issue, which, of course, is not a substantial différence. Kriebel's 
claim is as follows: 

"The hinged dogs, f, le comblnation with the mold, G, to which the wood to 
be bent and strap are fastened by a screw clamp, and with the feed ecrew, 
D, constructed and operatlng substantially as and for the purpose set forth." 

In this claim the hinged dogs, f, correspond to the complainant's 
arma, g, g. His mold. G, corresponds to the complainant's former, 
D. His strap corresponds to the complainant's clamping strap, E, 
and the wood to be bent is inserted between the strap and the mold, 
G, precisely as in the complainant's patent the counter is inserted 
between the former, D, and the clamping strap, E. The sides of 
the mold, G, fall in, precisely as the sides of the former, D, are sup- 
posed to fall in, so far as it corresponds to the shape of the heel of 
an ordinaxy last; and the opération is to compel the dogs, f, to press 
in the wood to be bent, and to follow with it the Unes of the mold, 
G, precisely and upon the same principle of combined motions as 
the arms, g, g, press in the counter against the former, D, and foUoiw 
its Unes. The pith of Kriebel's invention is given in the foUowing: 

"The Invention which forms the subject-matter of this présent Invention 
consâsts in the use of hinged dogs which catch behind suitable shoulders, at 
the eijids of the métal straps, and which cause the clamp and fell7 to bend 
round the mold, wlthout requlrlng any change in thelr position." 

None of the other alleged anticipatory matters hâve given the 
court any trouble whatever, because, as already said, in one or more 
particulars, the mode of opération of each is essentially différent 
f rom that worked ont through claim 1 of the complainant's patent. 

But the complainant's machine has been spoken of throughout 
the case as a lasting machine. If it were properly such a machine, 
it is so apparent that the transposition of Kriebel's device from a 
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wood-bending machine to an operative lasting machine would neces- 
sarily involve so much originality of suggestion, and ingenuity in 
detailed contrivance, that a fair appréhension of what constitutes 
invention would probably détermine that the resuit was patentable 
within the rules, and the application of the rules, explained in the 
cases eited. But the facts which we hâve stated, including the 
références we hâve made to the complainant's patent, make it so 
clear that the complainant's machine is not a lasting machine, that 
it would be a waste of time to travel f urther over the détails of the 
case with référence to that proposition. Neither need we déter- 
mine whether the transfer of the pith of Kriebel's mechanism to a 
machine for flanging counters, such as complainant's machine as- 
sumes to be when equipped with the plate, F, would constitute in- 
vention, because, as we hâve already seen, the claim in controversy 
does not contain the plate, F, in its combination. AU there is of it 
appears in Kriebel's machine, except that the fact that the claim in 
issue is used in connection with the description and spécification of 
a machine for flanging counters shows that the device was intended 
by the inventors to be applied to materials suitable for the heels of 
boots and shoes. But, however that may be, claim 1, as it stands, 
and as we must construe it, contains nothing except a mère matter 
of bending the leather^ or material akin to it, suitable for counters, 
precisely as the wood was bent in Kriebel's device. 

TJnsupported as claim 1 is by anything which makes for it, outside 
of its letter, properly construed, it is impossible for us to say that 
there was any invention in merely taking what Kriebel did and ap- 
plying it to a strip of leather instead of a strip of wood. Not only 
does the case lack, in this particular, the features which appear 
in Watson t. Stevens, already cited, of the practical appréciation by 
the art, and by those engaged in it, of what is covered by claim 1, 
but the case, as we hâve already shown, in conséquence of the fact 
that the complainant's machine was used only for a few weeks, and 
then abandoned, makes to the contrary. We therefore can only re- 
peat what was said by the circuit court of appeals for this circuit in 
Long V, Manufacturing Go., already referred to, that "if this inven- 
tion had been put in early use, and so continued with a long public 
acquiescence, it might, perhaps, hâve safely received therefrom a 
practical construction more favorable to the complainants"; adding, 
in the spirit of the opinion in that case^ that, "in view of the rapidity 
with which mechanical improvements advance in this âge, it would 
establish a very dangerous précèdent to give to a mère paper patent, 
which hfts lain dormant for years," a construction and effect beyond 
what its t^TOS cleariy require. 

In conclusion, we are unable to see that daim 1 covers any patent- 
able invention, in view of Kriebel's anticipatory device, and we are 
of the opinion that the bill must be dismissed. Let the respondent 
file a draft decree on or bef ore the 20th day of August current, dis- 
missing the bill, with costs; and the complainant may flle correc- 
tions thereof on or before the 27th day of August current. 
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INTERNATIONAL TOOTH-OBOWN CO. v. BENNET. 

(Circuit Court of Appeals, Second Circuit November 6, 1896.) 

Patents — Prioe Use— Artificfal Tbeth. 

The Low patent, No. 238,940, for a device for permanently inserting artifi- 
eial teetli, without tlie use of a plate, and without using the gum as a sup- 
port, is invalid as to both the flrst and second clalms, because of prior knowl- 
edge and use. 72 Fed. 169, afiirmed. 

Appeal f rom the Circuit Court of the United States for the Eastem 
District of New York. 

This is an appeal f rom a decree of the United States circuit court, Eastem dis- 
trict of New York, dismissing the blll. The suit is brought to enjoin infringement 
of letters patent No. 238,940, Issued March 15, 1881, to James E. Low, for an im- 
provement in dentlstry. Suit was heretofore brought by this complainant in the 
Southern district of New York, on the same patent (with others), against one lUch- 
mond. The patent was sustained, and infringement found. 80 Fed. ÎT5. In the 
suit at bar the circuit court found a prior use, anticlpating the patentee's Invention, 
and for that reason dismlssed the bill. 72 Fed. 1^. 

Edward N. Dickerson and James O. Ohapin, for appellant. 
C. K. Offleld, for appellee. 

Before LACOMBE, Circuit Judge, and TOWNSEND. District 
Judge, 

PER OURIAM. We do not deem it necessary to add anything to 
the discussion of the case in the circuit court. We concur with the 
learned judge who tried the cause in the conclusion that the real 
invention of the patentée was a device (consisting of a band or cap 
and attachments thereto) for permanently inserting artiflcial teeth 
without the use of a plate, and without using the gum as a support 
to the artiflcial denture; his device holding the tooth in place with 
suiBcient strength to stand the strain of ordinary mastication, by 
attaching it rigidly to the natural dentition. This invention could 
be put in practice by rigidly attaching the artiflcial tooth either to 
a single natural tooth adjoining it on one side, or to two adjoining 
natural teeth, one on each side. 

The speciflcation of the patent sets forth that: 

"A band of gold or other suitable métal is flrst prepared, and accurately tltted 
around the tooth adjacent to the vacant spaces to be supplied with an artiflcial 
tooth. This band is flrmly secured in place by cernent, which efCectually excludes 
water or the fluids of the mouth, and is thus permanently attached to the tooth, so 
that It cannot be removed without an opération directly for that purpose. It is 
sometlmes sufflcient to prépare one of the adjacent teeth in this way, but generaliy 
!t Is désirable to prépare the adjacent teeth on each side of the vacant space. It 
wUl always be advisable to do so if the vacant place Is to be occupled with more 
than one tooth." 

The invention is not a bridge with two abutments. A bridge with 
abutments existed in the prior art. The contribution which Low's 
patent undertook to make to the art was an improved kind of abut- 
ment, and that improvement would be availed of when the process 
pointed out in the above quotation was applied to a single tooth. 
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The ciroumstance that in the flrst claim the words 'TDands" and "per- 
manent teeth" are in the plural is not significant. The language is 
made broad enough to çover the process generally, and for that rea- 
son uses the plural. It claims "the herein-described method of in- 
serting and supporting artiflcial teeth"; but certainly no one would 
contend that becausé Of the use of the words "artiflcial teeth," in 
the plural, the claim would not be infringed by the insertion of a 
single tooth. If the patent were valid, the insertion of a single 
artiflcial tooth, flrmly secured to a band of gold, accurately fitted 
and cemented to a natural tooth adjacent to the vacant space to be 
fllled with such artiflcial tooth, and wholly supported by its attach- 
ment to such adjacent natural tooth, without dependence on the gum 
beneath said artiflcial tooth, would be an infringement. If this 
were done before the aipplication for the patent, it would be an an- 
ticipation. The évidence that this is what was done in the case of 
Mrs. Mertz is to our minds clear and convincing. The date is es- 
tablished beyond a doubt, and it is equally certain that the artifl- 
cial tooth thus attached was used for years. We concur, there- 
fore, with the judge who heard the cause in the circuit court, that 
the so-called "Beardsiee-Mertz, 1877, Permanent Bridge," is an an- 
ticipation of the device of the patent. 

Complainant contends that the Beardslee-Mertz device does not 
anticipate the second claim of the patent. The spécification, refer- 
ring to the artiflcial block or tooth, says : 

"The lower surface adjacent to the gum Is eut away at the back, and only 
descends to contact with the gum along its front edge, so as to prevent the ap- 
pearance of an apen space between the artiflcial teeth and the gum." 

The second claim reads as follows: 

"An artiflcial tooth, eut away at the back, so as not to présent any contact with 
the gum except along Its front lower edge, and supported by ligid attachaient to 
one or more adjohilng permanent teeth, substantlaUy as and for the purpose set 
forth." 

Complainant's counsel, in argument and brief, contends that in 
the Beardslee-Mertz device the artiflcial tooth is not eut away at 
the back. The very device, however, which was worn by Mrs. 
Mertz for years, has been produced; and, while it is not eut away in 
the back as much as are the devices shown in the drawings of the 
patent, it is manifestly sloped upward, so as not to bear upon the 
gums. The extent to which the back is eut away is immaterial, so 
long as the cutting away is suflicient to avoid pressure on the gum, 
and leave the artiflcial tooth or block supported wholly by attach- 
ment to the natural dentition. Complainant's own expert, speaking 
of the Beardslee-Mertz device, says: 

"If the teeth— that is, the artiflcial crowns—did not bear upon the gums, and 
were properly and suffleiently supported by adjacent caps or crowns, and the 
dates were early enough, I suppose tbey would meet that portion of the second 
daim of the patent in suit whereln a single natural tooth is used as a support for 
an adjacent artiflcial tooth, without bringhig the artiflcial tooth in contact with the 
gum." 
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The date is deflnitely fixed, and the évidence shows that the arti- 
ficial crown did not bear upon the gum, and was properly and sufft- 
ciently supported by the adjacent cap around the crown of the ad- 
jacent tooth. Under the construction which must be given to the 
patent as indicated above, the Beardslee-Mertz device anticipâtes 
the second claim as well as the flrst. The decree of the circuit court 
is afflrmed, with costs. 



THE ALVAH. 

MOERIS V. THE ALVAH. 

(Circuit Court of Appeals, Second Circuit. December 8, 1896.) 

1. Shipping— Appoinïmbnt op Ship's Agent— Chabteks. 

A flrm in London wrote to the owners of the steamer A., saying, "Contlrm- 
ing our conversation to-day, we hâve flxed the A., Boston to London," oa 
terms specified; adding: "%ds of 5 per cent, brolierage for us, as agents. 
We to report the steamer in London." The ship was sent for the voyage 
accordîngly. Eeld, that thls letter was not a charter of the shIp to the tlrm, 
but, on the contrary, showed the appointment of the flrm as the ship' s agents 
for the voyage, and that, as such agents, they had authority to bind her by a 
stipulation that she could carry a given number of cattle. 

2. Samk— CoNTRACT TO Casrt Cattle— Ventilatiou-. 

In a contract for the transportation of cattle, it Is Implied that the space 
allotted to the cattle shall be sufïiciently ventilated; and If there is not suf- 
ficient ventilation in certain compartments, so that Insurance can be procured 
upon the cattle to be placed therein, the shipper may refuse to ship them, and 
may recover damages for failure to transport them under the contract. 

8. Same— Proop op Insuppiciknt Ventilation — Befusai. of Instjrancb. 

The mère fact that a single firm of underwriters refused to Insure cattle for 
the voyage, because of alleged insufflciency of ventilation, is not, of itself, 
and in the absence of direct proof as to the amount of ventilation, satisfactory 
proof of a breach of contract on the vessel's part, warranting the shipper In 
refusing to eenâ the cattle. 

AppSal from the District Court of the United States for the East- 
ern District of New Yorlî. 

This is an appeal from a final decree of the district court for 
the Eastern district of New York, entered August 26, 1895, in favor 
of the libelant, for the sum of |1,666.57, damages for breach of con- 
tract to carry cattle by the steaniship Alvah, resulting from the 
shutting ont of 42 head. 

J. Parlier Kirlin, for appellant. 
David Thomson, for appellee. 

Before LACOMBE and SHEPMAN, Circuit Judgea. 

LAOOMBE, Circuit Judge. The contract sued upon was entered 
into May 1, 1889, by the libelant and Brigham & Pillsbury; and, at 
the time it was made, libelant had no knowledge as to who were the 
owners of the Alvah, nor as to the circumstances under which the 
voyage in question was to be performed. Brigham & Pillsbury, 
however, signed as agents; and their undisclosed principals, if such 
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thej were, would be bound by a contract made by the agents witiiin 
the scope of their authority. Brigham & Pillsbury acted as agents 
ander the employment of T. C. Lawrence & Oo., of London; and it 
is apparent from the évidence that the rates of freight, and state- 
ment of t'he number of cattle to be carried, were arranged in ac- 
cordance with advices reeeived from the London ârm. The real 
question in the case is whether T. C. Lawrence & Co., in consigning 
the ship to Brigham & Pillsbury, and in authorizing the entry into 
this contract on its behalf, acted as agents of the owners, or as prin- 
cipals who had themselves chartered the ship from the owners. 
The only agreement between the owners and Lawrence & Co. relative 
to the voyage in question is a written letter, undated, but which, as 
may fairly be inferred from its tenus, was written when Lawrence 
& Co. had been advised by their agents, Pillsbury & Brigham, what 
engagement they could make for the ship. The letter is as f ollows : 

Messrs. Adam Brothers— Dear Sirs: Conifinning our conversation to-day, we 
hâve flxed the Alvab, Boston to London, moderate dispatch in Boston,— say 
inwards and outwards In 7/9 days from date of arrivai. Homeward cargo 
will be a full cargo. 15/- for sack flooir and oil cake. 22/6 for provisions. 
20/- for canned goods. 30/- foi cheese, butter, and lard, &c. 4d. for grain, 
per bushel of 60 Ibs. 75/-, 80/-, for cattle, Including upper deck; shippers 

•& attend 
supplylng fittings, fodder, & attendance. No freighting brokerage. %(ls of 
6 per cent, brokerage for us and agents. We to report the steamer in London. 
Yoùrs, faithfully, T. C. Lawrence. 

• We named flttlngs, fodder, &c. We suppose this would Include attendance. 

We do net flnd in this agreement a charter of the ship to Law- 
rence & Co. On the contrary, it indicates quite clearly an appoint- 
ment of Lawrence & Co. as agents of the ship for the voyage; they 
to secure cargo at not less than certain specified rates, which they 
guarantied, and their rémunération to corne, not from securing bet- 
ter rates and retaining the différence, but from a commission of two- 
thirds of 5 per cent., to be paid them by the owner, who was himself 
to reçoive the whole freight. Such an agreement authorieed the 
agents to bind the ship, within the limits indicated, by such stipula- 
tions as are usual in such cases, A stipulation that the vessel's 
capacity to carry spécifie varieties of cargoes is thus and so, is com- 
mon in such cases. And the statement contained in the contract 
with libelant, that the ship would carry about 370 head of cattle 
on between-decks and upper deck, was in no sensé an excessive en- 
gagement. The ship did hâve abundant carrying capacity for that 
quantity of cattle, the only question being whether the cattle so 
carried would be afforded sufflcient ventilation. That it was prac- 
ticable to increase the faeilities for ventilation, is not disputed, the 
contention of the ship being that the existing faeilities were quite 
sufficient. 

We concur with the district judge in his conclusions that "it can- 
not be doubted that, in a contract for the transportation of cattle,^ 
it is implied that the space allotted to the cattle for the voyage shall 
be suffi ciently ventilated," and that "if the act of the Insurance 
Company in refusing to insure cattle placed in the after part of Nos. 
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2 and 3, without the additional ventilators, was justified by the 
facts, the shipper was not bound to ship more than 332 cattle, and 
can recover for the failure of the ship to transport the additional 
42 head called for by the contract." There does not seem, howeyer, 
to be in the record satisfactory proof of a breach of the contract. 
Upon the question whether the after part of Nos. 2 and 3 was, as a 
matter of fact, sufficiently ventilated or not, we find no évidence 
at ail ; and it is not clear that any effort was made to effect insur- 
ance, except with a single company of underwriters, whose refusai 
to take the risk might, for aught that appears in the record, hâve 
been captions. Ordinarily, under thèse circumstances, in reversing 
the decree, this court woud direct a dismissal of the libel. The 
difficulty with the record, however, seems to hâve been caused by 
the circumstance that much of the testimony is in the form of stip- 
ulations as to what witnesses not called would swear to, if ex- 
amined, and connsel may not unnaturally hâve been misled as to 
the eflect of the language used in such stipulations. Under thèse 
circumstances, the ends of justice will be better Bubserved by re- 
manding the cause to the district court, with instructions to take 
further testimony touching the alleged breach of contract, and 
enter its decree in accordance with the facts proved. It is so or- 
dered. 



RELIANCE MARINE INS. CO., Limited, v. NEW YORK & C. MAIL 

S. S. GO. et al. 

NEW ÏORK & C. MAIL S. S. CO. et al. v. RELIANCE MARINE INS. CO., 

Limited. 

(Circuit Court of Appeals, Second Circuit. Decemtoer 8, 1896.) 

1. General Average— Efïoets to Extinguish Firb. 

Increased damage by smoke, caused by attempts to extinguish tbe flre by 
turning steam Into the hold, is no foundation for a gênerai average claim, 
where there Is no means of determlning what part of the damage was due to 
the ordinary action of smoke, and what to the opération of the steam and 
smoke. 70 Ped. 262, afflrmed. 

8. Same — Sbpakation of Intbbests — Scuttling. 

Where, just before scuttling to extinguish fire, part of the cargo is dis- 
charged into lighters, and forwarded by another vessel, the séparation may be 
considered to hâve been, not merely for the safety of the cargo dlschaiged, 
but also for the benefit of the ship and the remainder of the cargo, and the 
cargo so forwarded is chargeable for Its proportionate share of the expense of 
salving the ship and the remainder of the cargo. 70 Fed. 262, aflirmed. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

The Seneca, an iron vessel 279 Jeet in length, and belonging to the New York 
& Cuba Mail Steamship Company, sailed from Havana for New York, on Sat- 
urday evening, December 23, 1893, with a cargo consisting mainly of hemp, to- 
bacco, and hides. The vessel has a lovver hold, a lower between-decks, and an 
upper between-decks. A passageway or bunker on each side of the engine room 
in the upper between-decks extends beyond the engine room, fore and aft, to 
wooden bulkheads, each of them being about 12 feet from the engine room. ïhey 
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are not watertlght. A door in each swings on hinges from abore. Upon tbls 
voyage, thèse passageways were closely stowed wlth hemp ta baies, some of 
which were compressed, and some were not compressed. Above tus hemp were 
two ventilators, opening upon the deck, each 14 mches In diameter. 1,658 baies 
of tobacco were stowed In the after upper between-decks. Of thèse baies, 221, 
belonging to Mr. Fortier, of Montréal, were stowed against the wooden bulkheads. 
About 1 o'clock a. m., on December 24th, fire was discovered in ttie hemp In the 
lower between-decks. Streams of water were tumed from the upper between- 
decks upon the flre for two or three hours, until the men who were at work near 
the fire were driren baek by the heat and smoke. The hatches upon the upper 
deck were then battened down, and at 3:20 a. m. the vessel started for Havana, 
when steam was tumed Into the lower between-decks through perforated pipes 
two Inches In diameter, at a boller pressure of 100 pounds to the square inch, for 
the purpose of deadenlng the fire, and was continually discharged upon it until 
about 10:30 a. m., when the shlp reached Havana, and the fumace Ares were 
drawn. The efforts of steam flre engines to extlnguish the fire by water proved 
unavailtag, and at 5 o'clock p. m. the captaln opened the after hatches, discharged 
as much cargo as possible Into llghters, and then scuttled the ship. Fortier's to- 
bacco, wlth that of other shippers, was sent to New York in other vessels of the 
steamshlp company. The Seneea was ralsed, and went, wlth the cargo remataing 
on board, to New York. Upon the arrivai of thèse several portions of the cargo 
gênerai average bonds were executed, and thereafter an adjustment of gênerai 
average was made. The adjusters were of opinion that the amount to De made 
good to Fortler for loss on his tobacco was the sum of ?;2,9î?7.55, such being the 
amount of damage by water to 64 baies, the adjusters being satlsfled that thls 
water damage was recelved on the llghters as a necessary conséquence of the ex- 
posure incident to removal preliminary to scuttling. He was also required to con- 
tribute upon the value of his whole shipment, which left hlm owlng $934.57 upon 
the final statement. The tobacco was sold at auction, and realized, over and above 
expenses, the sum of ?4,393.60, making a net loss of $12,766.64. Upon his policy 
of Insurance he received $8,000, and assigned to the insurers his claim against the 
other interests in gênerai average. He insisted that the net loss above $2,987.55 
was attributable to Injury caused to the tobacco by the steam before the ship 
reached Havana, and that this part of his loss should be allowed In gênerai aver- 
age. The adjustment also compelled Fortier's tobacco to contribute towards the 
expenses of raising the submerged ship and cargo. The ilbel of the Insurance 
Company was brought to obtain the différence which would resuit from a proper 
adjustment of gênerai average. The libel of the steamship company was brought 
to compel the payment of the amount found to be due from Fortier by the adjust- 
ment as made; The district court dlsmissed the libel of the Insurance company, 
and decreed in favor of the steamshlp company. 70 Fed. 262- 

Harrington Putnam, for Steamship Co. 
William W. McFarland, for Insurance Co. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHrPMAlSr, Circuit Judge (after stating the facts). Two ques- 
tions arise upon the appeal of the insurance company: First. Did 
the Fortier tobacco sustain any damage, other than the water dam- 
age to M baies? Second. If it did, can the damage thus sustained 
properiy be made the subject of contribution in gênerai average? 

The first question was sharply contested upon the trial in the dis- 
trict court, and, inasmuch as the respondent contends that there was 
no damage except as to the 64 baies, it becomes necessary to déter- 
mine the question, irrespective of the truthfulness of the libelant's 
theory as to the cause of damage, if any existed. The testimony of 
witnesses apparently of equal prominence, skill, and expérience in 
the examination of tobacco, is at entire rariance upon the subject; 
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but, upon a careful considération of the respective statements, we 
hâve reached the conclusion that Portier's baies were, as a whole, 
damaged by what they call, in varying language, "smoke, beat, and 
moisture," or "smoke and beat," or saturation with "a smoky fla- 
vor," and that the tobacco, which is a plant of peculiar sensitiveness, 
had absorbed the flavor or odor of smoke, whereby its quality was 
greatly injured. The cause of the damage was presented by the li- 
belant in a form différent from that which was alleged in the libel, 
and was said to hâve arisen from the pressure of the steam, which 
forced its way through the wooden bulkheads, and carried the créo- 
sote, contained in the smoke, from the burning hemp to the tobacco 
stowed beyond the bulkhead ; or, as the cause is stated in the answer 
to the steamship company's libel, by the turning of the steam into 
the f orward part of tbe vessel "the smoke and steam were forced into 
the after compartment, and the tobacco damaged, which, but for 
SHch action on the part of the captain, would hâve been uninjured 
by the smoke and fire." The theory of the scientiflc expert is that 
the movable quality of smoke, its permeating and penetrating qual- 
ity, is necessarily much increased by the steam which absorbed it, 
and that, the steam having absorbed the products of combustion, and 
especially acetic acid, penetrated the crevices in its path, and car- 
ried with it the contents of the smoke which it had absorbed. We 
are of opinion that this is a correct theory, and that more damage 
was caused to the tobacco by the pressure of steam, which carried 
the smoke or its contents, than would hâve been caused if no steam 
had been introduced into the lower between-decks ; but we are also 
of opinion that, in the time during which the flre was in active op- 
ération, from 1 o'clock a. m. to 5 o'clock p. m., smoke in substantial 
quantities found its way, without the aid of steam pressure, to the 
tobacco, and gave to it an injurions odor, and that, if steam had not 
been used, no part of the vessel would hâve been free from the per- 
vasive effects of smoke. It must be recollected that a smouldering 
fire existed for 16 hours in the cargo of hemp, which could not be 
extinguished except by sinking the vessel, and that steam was used 
for 7 hours. It seems impossible that the effect or the conséquences 
resulting from the volumes of smoke Which must bave risen from 
the flre s'hould not hâve permeated every where, even if no steam had 
been used. It is further manifest that it is impossible to tell the 
amount of damage which was caused by the pressure of the steam, 
as distinguished from the amount of damage caused by the unaided 
présence of smoke. The damage to a cargo which was caused by 
flre or smoke is not allowed in gênerai average. The damage caused 
by water or by steam, which was introduced as a means of suppress- 
ing the fire, is allowed. If it should be held that the loss arising 
from the two combined causes of injury should be adjusted upon dif- 
férent principles, it must be admitted that the means for acquiring 
knowledge of the amount of damage due to each cause are most 
vague and indefinite, because ail that can be found is that the steam, 
which was introduced to smother the flre, and which was probably 
of benefit, enlarged or spread the deleterious effect of the smoke. 
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It enlarged a damage wiMch is particular average, and the enlarge- 
ment was a necessary incident to the means properly employed to 
extinguish the fire. We hâve, therefore, in this case, an ordinary 
and an extraordinary smoke damage; and no one can tell how much 
is ordinary, and how much extraordinary. Under such clrcumstan- 
ces, it is unnecessary to consider what might or might net be a 
proper rule of adjustment in a case where such ordinary and extraor- 
dinary damages were susceptible of séparation, and, severally, of ex- 
act ascertainment. 

The question whîch arises under the libel of the steamship Com- 
pany is whether the tobacco is liable to contribute in gênerai aver- 
age to the expenses of raising the ship after the tobacco was placed 
in lighters; the contention of the insurance company being that, 
after this removal, there was a complète and final séparation of ail 
interests between the ship and the tobacco. Immediately before 
the ship was scuttled, ail the tobacco on board was placed on lighters, 
which remained alongside of the ship for four days, and was then 
shipped aboard other vessels for New York. Ail the cargo in the 
after between-decks was taken out, except some hides. The gênerai 
question of liability of cargo to contribute in gênerai average after 
a séparation from the ship, was considered by this court in Pacific 
Mail S. S. Ce. V. New York, H. & E. Min. Co., 20 C. G. A. 349, 74 Fed. 
564, wherein it was shown that the tendency of the English décisions 
is in favor of a strict adhérence to the idea that contribution should 
cease when common danger has ceased, and that they regard danger 
to the saved cargo as having ceased when it has been taken ashore 
to a place of safety, but that thus far in this country a more lax 
rule has prevailed, and it is held that cargo, though actually sep- 
arated from the imperiled ship, may still, for the purposes of aver- 
age, be constructively within it. In this case, the master, after 
having been engaged in a constant séries of efforts to quench the fire, 
found that the vessel must be scuttled to save her and the cargo in 
the forward part of the ship. It was manifest that he expected to 
raise the vessel, with that portion of the cargo still on board, and 
finish the voyage. For the purpose both of saving as much cargo 
as possible and of diminishing the aggregate loss which the damaged 
cargo would bear and the expenses of raising the vessel, nearly ail 
the cargo aft was hurriedly put into lighters. The séparation may 
be considered to hâve been, not merely for the safety of the tobacco, 
but also for the beneflt of both the ship and the rest of the cargo; 
and, while the English décisions would not compel this part of the 
cargo to contribute to the subséquent expenses upon the ship, the 
facts of the case bring thèse expenses witliin the gênerai rules stated 
in McAndrews v. Thatcher, 3 Wall. 347, which, though they were 
not absolutely necessary to the décision of that case, are deemed to 
be controlling upon this court. 

The deoree of the district court in the libel of the insurance com- 
pany is aflSrmed, with costs of this court. The decree in the libel 
of the steamship company is afQrmed, with interest, but without 
costs of this court 
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THE LBWISTON. 

GREEN T. CAEGO OF THE LBWISTON. 

(District Court, N. D. New York. November 25, 1896.) 

1. DemURKAGE — ACQUIBSCENCB BT SlIiENCE. 

Olalmants liad for several years adopted the custom of cliartering vessels 
late in tlie autumn, loading them wltli grain at Chicago, and having them lay 
up at Ogdensburg, N. Y., durlng the winter. Libelant's agent liad applied 
to claimants in November to charter beats for Ogdensburg for the winter, at 
an advance on ordinary freight rates, and had chartered several on those terms. 
The last boat chartered was the Lewiston. Nothing was said about her belng 
held during the winter, but the agent linew that she could not be promptly 
unloaded; and received the advanced rates of freight as for those prevlously 
chartered. Eeli, that libelant was boiind by the agreement made respectlng 
the other vessels, and claimants were not liable for demurrage for holding the 
Lewiston. 

S. Samb— Détention — Négligence. 

Libelant's vessel, the Lewiston, reached Ogdensburg December 4th, with a 
cargo of grain. December 9th was Snnday, and the canal through whlch the 
Lewiston had to pass to reaeh the Upper Lalies was closed on the llth. The 
only elevator at Ogdensburg was blccked, and flve other vessels were ahead 
of the Lewiston, rendering it Impossible to unload the latter before the canal 
closed. Held, that there was no négligence on the part of the charterers in de- 
taining the Lewiston until the canal had closed. 

This was a libel by Jolm Green against the cargo of the steamer 
Lewiston to recover damages in the nature of demurrage. 

The libelant's steamer Lewiston left Chicago, November 28, 1894, with a cargo 
of corn consigned to Ogdensburg, N. Y. She reached Ogdensburg about noon 
December 4th. She was not unloaded until after December 24tb. In the mean- 
time the Welland Canal had closed and it was impossible for her to reach the 
Upper Lakes in time to engage in the late commerce of IbtH and the early com- 
merce of 1895. For this détention the libelant seeks to recover damages, Inslst- 
ing that by the contract of affreightment the cargo was to be unloaded without 
delay, and that 24 hours was a reasonable time In whlch to unload. The claim- 
ants insist that the agreement between them and the libelant was to the eft'ect 
that the Lewiston should. If necessary, lay up for the winter at Ogdensburg with 
her cargo; that such contracts were customary during the last days of navigation 
and that this fact was well known to the libelant and hls agent. There Is but 
one available elevator at Ogdensburg and the claimants allège that at the time 
of the arrivai of the Lewiston other vessels were ahead of her at the elevator 
and the storage bms were full. Thèse vessels were as follows: The Argonaut 
arrived November 29th, the Joséphine, Escanaba, Hopkins and McVIttie arrived 
December 4th, but ail of them before the Lewiston. At this time the elevator 
was blocked and had been since about the middle of November. The cargo of 
the Lewiston had not been ordered ont for transportation to places farther east 
than Ogdensburg and, therefore, It was necessary to store the cargo at that 
place. On the 4th of December the elevator commenced unloading the cargo of 
the McVIttie, whlch was ordered east and could pass through the elevator to the 
cars without going injjo the bins. The unloading was not tlnished until December 
6th. On the 7th the elevator commenced unloading the Colonial, whlch had 
exchanged places with the Argonaut. The cargo of the Colonial was ordered 
east and slmply passed through the elevator to the cars. The unloading was not 
finished until December lOth. The Rhoda Bmily was leaking badly and her 
cargo was unloaded on the llth of December. The Welland Canal closed on the 
eame day, December llth. The Ogdensburg elevator has suHIcIent capacity to 
unload a cargo like the Lewiston's in about nine hours. The voyage from Og- 

11 F.— 21 
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densburg to the Welland Canal consumes from 18 to 20 hours. The passage 
through the canal consumes abolit 12 bours. The entire trip from Ogûensbuig to 
Bulïalo takes about 30 hours. The voyage from Buffalo to Chicago takes from 
31/2 to 4 days and from Ogdensburg to Chicago from 614 to 7 days. The season 
of 1894 was an unusuaUy open one. Navigation did not close untU about Decem- 
ber 25th. The contract of afCreightment was made between Mr. Helm and Mr. 
HaiTis, the former representtag the libelant and the latter the clalmants. Mr. 
Helm admits that near the close of navigation each year it was the custom of the 
Ogdensburg Transit Company, one of the clalmants, to charter a large number 
of beats to lay up at Ogdensburg with their cargoes during the wlnter, that he 
knew of the custom and chartered them himself. A few days prior to the con- 
tract with the Lewiston he had chartered three or four beats for clalmants under 
thèse conditions. He further testlfies that when Harris applied to him, a short 
tlme prevlous, he wished to charter vessels to remain with thelr gram at Ogdens- 
burg durmg the wlnter and they agreed upon 4% cents per bushel as a lalr price 
for sueh sfervlce. This was the price agreed to be paid the liewiston. It was 
one-haU a cent more than the golng price. Unless the Lewiston was an excep- 
tion Helm chartered no boats for Ogdensburg that were not to lay up there during 
the wlnter. Mr. Harris testifies positively that he told Helm that the elevator 
was blocked and agreed to pay the Increased price for the privilège of holding the 
grain during the wlnter. He had been compelled to refuse boats, offered at a less 
rate, to unload Immediately at Ogdensburg. Helm knew this. Harris says, fur- 
ther, that ail of the charters were made pursuant to this gênerai agreement, which 
applied to the Lewiston precisely as it applied to ail of the vessels. He testlfies 
that the first Intimation he had that there was any objection was after he returned 
to Ogsdenburg and presented the blll of lading with the holding clause inserted as 
foUows: "Vessel to hold grain untll such tlme as elevator can discharge cargo." 
The libelant allèges that he has been damaged hi the sum of !p5,000 by reason of 
the détention of hls vessel. There is a balance of $1,206.82 due libelant for 
frelght. 

George Clinton, for libelant, 
Louis Hasbrouck, for claimants, 

COXE, District Judge (after stating the facts). The Lewiston 
reached Ogdensburg, December à, 1894. December 9th was Soinday. 
The Welland Canal closed on the llth. Were the claimants négli- 
gent in not unloading the Lewiston during the ûve working days in- 
tervening between the 4th and the llth? The libelant concèdes 
that nnless she could hâve been released in time to enable her to 
pass through the canal to the Upper Lakes he suffered no damages. 
In order to test this question let it be assumed that the contract was, 
as the libelant insists, a gênerai charter without stipulations on 
either side. There was then no provision for lay days or demurrage. 
The claimants were required to use ordinary diligence in unloading, 
having référence to the capacities of the port and the circumstances 
surrounding the transaction. The libelant knew that there was 
but one elevator at Ogdensburg, that the close of navigation was 
near at hand and that the voyage to Ogdensburg and back to Buffalo, 
with the best dispatch, would occupy 10 or 11 days. Through his 
agent he knew that the elevator was blocked and that several vessels 
loaded with grain had immediately preceded the Lewiston to Ogdens- 
burg. He was not misled by the claimants. He entered upon the 
voyage with his eyes wide open. The onus is upon him to prove 
négligence. Has he done so? The évidence is clear and uncontra- 
dicted that with five vessels ahead of her and the elevator ohoked it 
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was impossible to unload the Lewiston before the Welland Canal 
closed for the winter. There was no room in the elevator. Had 
the cargo been passed through the elevator into cars the cars would 
hâve remained idle on the tracks for the grain had not been consigned 
to points further east. Besides, this could not hâve been done with- 
out giving the Lewiston an unfair advantage over other vessels which 
had arrivefl before her. There was nothing in the relations between 
the parties requiring the claimants to take a course so unusual, 
preferential and injurions to their own interests. But irrespective 
of thèse considérations the court has no doubt that the contract per- 
mitted the claimants to hold the vessel at Ogdensburg. W. M. Egan, 
of Chicago, was the duly-authorized agent of the Lewiston at that 
city. D. T. Helm was in Egan's employ. The contract was negoti- 
ated between Mr. Helm, representing the libelant, and Mr. George 
J. Harris, representing the claimants. No one else had anything 
to do with it. Ail this is undisputed. It had been the custom for 
several years prior to 1894 for the claimants to charter an extra 
fleet of boats late in the autumn of each year to carry grain to Ogdens- 
burg and lay up there. Helm knew of this custom for he procured 
the charters himselt Indeed, he had made application to Harris, 
in November, to charter boats for Ogdensburg to lay up during the 
winter. For this service a price was agreed upon which was half 
a cent in advance of the ordinary freight. Several vessels were 
chartered by Helm just prior to the Lewiston to lay up during the 
winter and aU were paid the increased price therefor, as was the 
Lewiston. The Lewiston was the last boat chartered. Ail that 
Helm can say is that nothing was said at the time the Lewiston was 
chartered in référence to her being held over at Ogdensburg. No 
-one disputes this. It was not necessary to say anything. AU of 
the facts regarding the blockade and the necessity for storage ves- 
sels were known to Helm. Ail of the conditions of the charter had 
previously been agreed on between him and Harris. When, there- 
fore, on November 28th Helm told Harris "that he could put the 
Lewiston in to Ogdensburg" and Harris replied "Very well, you can 
send her to the Central Elevator" for a cargo, the agreement was com- 
plète. The conditions were thoroughly understood by each. Silence 
meant acquiescence in ail of the conditions previously assented to. 
If either party wished to change or modify the contract it was his 
duty to speak ont at the time. The attempt now to change the 
charter into one for quick dispatch cannot be tolerated. It cornes 
too l|ite. If Helm had intimated that the Lewiston could only be 
chartered upon the condition that she was to be unloaded by" De- 
cember lOth, Harris, knowing the impossibility of performing such a 
condition, would promptly hâve deelined to load her. Hearing noth- 
ing of this kind he had a right to assume that the contract was like 
the preceding ones. In contemplation of law it was as if on Novem- 
ber 20th Harris and Helm had agreed during the remaining days of 
navigation the one to furnish cargoes of grain and pay 4f cents per 
bushel and the other to furnish vessels to carry thèse cargoes to 
Ogdensburg and remaia there during the winter. So long as noth- 
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ing was said by either party to vary its terms the original agreement 
remained in force. 

There can be no question i^s to the agreement between Harris and 
Helm and the court is inclined to the opinion that the libelant is 
bound by its terms. That Helm was his agent to procure a charter 
for the Lewiston is conceded. If the agency were a limited one the 
character of the restrictions is not disclosed. That there was noth- 
ing unusual or unilatéral in the agreement to lay up at Ogdensburg 
is shown abundantly by the proof. It was a customary contract 
to make during the last days of navigation. Several vessels leav- 
ing Chicago before the Lewiston were glad to avail thernselves of 
the extra half cent compensation. Helm could not foresee the ex- 
traordinary prolongation of the season of navigation. The agree- 
ment was a usual one and advantageous to his principal. In the 
absence of spécial instructions to the contrary it was within the 
scope of the agent's authority. But whether the libelant was bound 
by the contract or not there can be no dispute about the proposition 
that the claimants had an absolute right to assume that the con- 
tract was made as claimed, to rely upon it, and arrange their mat- 
ters accordingly. They knew nothing to the contrary until the Lew- 
iston was en route and within a few hours of Ogdensburg. It was 
then too late to make any change. 

Tlie claimants cannot be charged with fault. They acted in good 
faith. If there were négligence anywhere it must be imputed to 
the libelant or his agent. Upon no theory of the évidence can he 
recover damages. The libelant is entitled to a decree for the unpaid 
balance of freight, amounting to |1,206.82, with interest and costs. 



THE CONDE WIPREDO, 

SMITH V. THE OONDE WIFREDO. 

(Circuit Court of Appeala, Fifth Circuit. May 26, 1896.) 

No. 485. 

1. BhiPPING— iNJtTRT TO LABOEEB— AtTACHMENT. 

A claim for Personal Injuries received while stowlng cargo Is not one 
which will support an attachment under the laws of Louisiana, or justlfy 
the libellng of another ship of the same owners. 

2. Bamb— Lâches— SuiTS in Rem and in Pbbsonam. 

Failure to sue foreign owners, upon whom service may be had tkrough 
an agent, for a perlod of 16 months, and until the flrst retum of the ship 
to port, for Personal Injuries received whlle stowlng cargo, Is not such 
lâches as will prevent the maintenance of a suit in rem, where no other 
liens or rights hâve Intervened; for, by suing in personam, the injured party 
would be eompelled to waive hls lien, and rely on a Personal judgment 
against nonresident foreigners. 

8. SaMB— Pl-EADING, 

A llbel in rem to recover damages for personal Injuries alleged tlmt libel- 
ant was "engaged In the service of the ship, on board, in the worls of load- 
Ing said vessd," and, while so engaged in the hold, the mate, captaln, or 
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other offlcer In authorlty negUgently rigged a gangway over the hold, and 
across the hatch, for the purpose of wheeling eoal for eoaling the vessel; 
that the hatch was negligently left open and unguarded; and that the mate, 
captain, etc., "caused wheelmen to wheel coal over said gangway, and over 
the said open hatch," when, without warning, a lump of coal fell upon 
libelant, and injured him. Héld, that this was not sutHcient to charge the 
ship, as there was no sufRciently direct allégation that libelant was in the 
employ of the ship, or that the dangerous appliances were furnished and 
plaeed by the ship's officers, rather than by independent stevedore con- 
traetors. 

Appeal from the District Court of the United States for the 
Eastern District of Louisiana. 

B. R. Foreman, for appellant. 
Guy M. Hornor, for appellee. 

Before PARDEE and McCOEMICK, Circuit Judges, and SPEBE, 

District Judge. 

McCOEMICK, Circuit Judge. The appellant, Noah Smith, libeled 
the steamship Conde Wifredo in a cause of tort and damage, civil 
and maritime, claiming |10,000, for injuries received while engaged 
on board in the service of the steamship, loading cargo, alleging 
that the injuries were caused by the négligence of the officers and 
servants of the vessel. The injuries were received May 22, 1894. 
The libel was exhibited October 21, 1895. The vessel was seized, and 
duly released to the owners on claim and bond. The claimants ex- 
cepted to the libel, and pleaded: (1) That it set forth no cause of 
action against the vessel; (2) that it presented no cause of action 
justifying procédure in rem under the admiralty and maritime ju- 
risdiction of the district court ; (3) that the cause of action is stale, 
and is barred by the lapse of time. The judge, on considering thèse 
exceptions, made an order that the exceptions he maintained and 
the libel dismissed, uniess, within five days, the libelant file an 
amendment "stating, under oath, the reason why he failed to bring 
an action in personam before the expiration of the time [one year] 
fixed by the state law for the limitation of such an action as the 
présent one." An amended libel was âled, and, on exceptions to 
it, the district court referred the matter to a commissioner to take 
testimony; which being done, and the cause coming on for hearing 
on the exceptions to the amended libel, it was decreed that the ex- 
ceptions be sustained, and that the libel and amended libel be dis- 
missed, on the ground of staleness of claim. 

We do not concur in this view of the case. The ship is a foreign 
vessel. Her owners are ail aliens, and réside in Europe, and were 
not in the district or within reach of the process of the court from 
the time the in jury was received until the libel was exhibited. The 
claim is not one that will support attachment under the laws in 
Louisiana. It could not justify the libeling of any other ship of 
the owners, even if the appellant had known or was charged with 
knowledge of what persons were the owners of the Wifredo, and 
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that thèse persons were also the owners of other ships entering tlie 
port of New Orléans monthly during the 17 months that elapsed 
iTom the infliction of the injury to the exhibiting of the libel. If it 
be conceded that the owners had other vessels in the port of New 
Orléans, and also had an agent in the same port during the year 
following the libelant's injuries, so that libelant could hâve pros- 
ecuted a libel in personam, securing service through the agent or 
by attachment of other vessels, still the libelant cannot be chargea 
with ladhes for not proceeding in personam, because thereby he 
would hâve been compelled to waive his lien, and rely upon a gên- 
erai judgment against foreign owners. The vessel had been for two 
years before May 22, 1894, making regular round trips between New 
Orléans and varions European ports, on an average time of three 
or four months to each trip. A few days after the date of appel- 
lant's injury, the vessel sailed, and was not again in the port of 
New Orléans, or in any other port of the United States, untîl one 
or two days before the exhibition of the libel. No change of own- 
ei^ship divesting or even affecting liens in the meantime supervened. 
The appellant had promptly taken advice of a lawyer of réputation, 
and had kept constant watch for the vessel's return, and for an 
opportunity to prosecute his claim; and, if his cause of action is 
otherwise good, we are clear that his demand is not stale, nor lost 
by lapse of time. 

The évidence taken and brought up is confined to the issue of stale 
claim, but we know from the custom of trade, and from what in- 
cidentally appears in the évidence, that independent stevedore con- 
tractors were loading cargo into the steamship, and it also appears 
from the évidence that the flrm of Brown & Jones or Brown & Sons 
were coaling her. The allégations of the libel are that appellant was 
engaged in the service of the ship, on board, in the work of loading 
the vessel ; that while he was engaged in the hold of the ship, load- 
ing it, the mate, captain, or other officer in authority carelessly 
and negligently rigged a gangway right over the combing of the 
hatch, for the purpose of wheeling coal, and coaling the vessel; 
that the hatch was left open, unguarded and unprotected, and the 
captain, mate, or other offlcers in authority, and having the man- 
agement of the ship, and of her loading and coaling, caused wheelers 
to wheel coal over the gangway, and over the open hatch, where 
libelant was below, in the hold, stowing the cargo, when sud- 
denly and without warning a large lump of coal fell on him, caus- 
ing a sever fracture of his skull. Thèse allégations are not suffl- 
cient to charge the ship. It must appear by direct allégation that 
the libelant was in the employment of the ship, and that the ship 
furnished and put to use a gangway that was not reasonably safe, 
and that the injury occurred by reason, partly, of the defective and 
dangerous appliance furnished for use by the ship. No argumenta- 
tive conclusion of law or of f act drawn by the pleader's mind from the 
gênerai duties of the ship's offlcers, and the fact that she was then 
receiving cargo and coal, is suflQcient to charge her with liability 
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for fhis injury. If this dangerous appliance was in fact put In by 
the coalers for their use in coaling, the ship would not be bound. 
The libelant must therefore show that the ship undertook to fur- 
nish, and did furnish, the gangway appliance, and place it in such 
situation and order that it was not reasonably safe for the use to 
which it was to be, and waa, put. Therefore, unless the libelant 
can and does so amend as to charge the ship in thè manner just in- 
dicated, his libel must be dismissed, on the flrst ground of excep- 
tion taken by the claimant. 

The decree appealed from is reversed, and the case is remanded 
to the district court, to be proceeded with in accordance with the 
views expressed in this opinion; each party to pay the costs in this 
court. 

On Motion for Eehearing. 
(June 9, 1896.) 

PER CIJRIAM. In this case the court below dismissed the libel, 
on an exception of staleness of demand, but did not pass upon other 
exceptions. In our décision we held that the court below erred in 
this respect, and that the demand was not stale; but, considering 
other exceptions, we held that the libel, as amended, did not set 
forth a cause of action. A rehearing has been applied for, to per- 
mit this last question to be reargued. A majority of the judges 
who participated in the décision desiring a reargument as to the 
sufficiency of the amended libel, a rehearing is granted for that 
purpose, and the cause is continued to the flrst day of our next term. 

On Eehearing. 

(November 24, 189S.) 

In this case the court below dismissed the libel, on an exception 
of staleness of demand, not passing on the exception of no cause of 
action. On the hearing at the last term, it was held that the de- 
mand was not stale, and to that extent the decree of the court be- 
low was ordered reversed; but the court, in passing on the excep- 
tion of no cause of action, held that the libel was deflcient. To 
permit the latter question to be reargued, a rehearing was grant- 
ed, and the case continued to this term. 

Before PARDEE and McCORMICK, Circuit Judges, and NEW- 

MAN, District Judge. 

PARDEE, Circuit Judge. The libelant, alleging himself to hâve 
been in the service of the ship Conde Wifredo, sues in rem to re- 
cover damages for injuries resulting from improper machinery and 
appliances used on the ship in coaling, while cargo was also beîng 
loaded and stowed. In such cases the ship can only be held liable 
for injuries received by an employé when the injury resulted from 
defective machinery or appliances furnished by the ship, or from 
the négligent handling or management of either the machinery or 
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appliances, under the direction of the master. The libel în the 
présent case contains no sufflcient allégation that the ship waa re- 
sponsible for the machinery and appliances or the defective hand- 
ling of the same. In that respect the charge is "that the mate^ 
captain, or other ofBcer in authority carelessly and negligently 
rigged the gangway right over the hold across the hatch, for the 
purpose of wheeling coal, and to coal the said vessel ; and the hatch 
was carelessly and negligently left open, unguarded and unprotect- 
ed, and the captain, mate, or other officers in authority, and having 
the management of said ship, and her loading and coaling, then and 
there caused wheelers to wheel coal over said gangway, and over 
the said open hatch, where libelant was helow in the hold, stow- 
ing the cargo." This allégation is not sufflciently spécifie to charge 
the ship with responsibility for libelant's injuries. The libel in 
other respects is too gênerai, and leaves too much to be inferred. 
The relation of the libelant to the ship is declared as follows: 
"Your libelant was engaged in the service of said steamship, on 
board, in the work of loading said vessel." This is averring a con- 
clusion of fact. The libel should show the facts with regard to 
the employment of the libelant in the service of the ship, by what 
party, and for what purpose, and leave the court to détermine 
from such facts whether or not the libelant was employed in the 
service of the ^p. 

While the libel charges the improper location of a coal gangway 
over an open hatch, and the improper wheeling of coal over said 
gangway at the time the libelant was below in the hold, stowing 
cargo, and the libelant's injury from a lump of coal falling on Mm, 
he does not show that the coal which fell upon and Injured him 
came from the gang\^'ay, or from any vehicle then being wheeled 
over the said gangway, but leaves the court to infer that the libel- 
ant was stowing cargo directly under the open hatch, and the coal 
which fell upon him and injured him came directly from the gang- 
way under which he was working, or from some barrow overloaded 
or carelessly wheeled over the said gangway, and then ûnd that 
the falling of the coal was the direct resuit of the location of the 
gangway. 

"The libel should be narrative, specious, clear, direct, *eertain, not 
gênerai nor alternative." Dunl. Adm. Prac. 116, 118, quoting: 

"The déclaration must allège ail the elrcumstances necessary for the support of 
the action, and contain a full, regular, and methodieal statement of the injury 
which the plalntlff has sustained, with the tlme and place and other elrcumstances, 
with such précision, certalnty, and clearness that the défendant, knowlng what 
he is called upon to answer, may be able to plead a direct and unequivocal plea; 
that there may be a complète flnding of the.issue; and that the court, consistently 
with the rules of law, may give a certain and distinct jiidgment." 

Being of opinion that, to enable the libelant in this case to recover 
against the ship, he must prove, and therefore aver, that the ap- 
pliances by which, or through the use of which, he was injured, 
were furnished by the ship directly or for the use of the ship under 
the authority of the master, that the same were defective under 
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the attendant cîrcumstances and for the purpose Intended, or were 
negligently handled under the direction of the master, and that the 
injury libelant received was caused by or through the use of such 
defective appliances, we are clear that the lihel under considération 
does not sufQciently state a cause of action against the ship. There- 
fore, unless the libelant can and does so amend as to charge the 
ship in the manner indicated, his libel must be dismissed, on the 
ûrst ground of exception taken by the claimant. The decree ap- 
pealed from is reversed, and the case is remanded to the district 
court, to be proceeded with in accordance with the views expressed 
in this and in our former opinion ; each party to pay his own costs 
in this court. 
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STAHL et al. v. rHE NIAGARA. 

JOHNSON et al. V. SAME. 

(District Court. S. D. New York. November 8, 1896.) 

1. Collision at Sea— Stbam and Bail— Fog— Excessitb Spbed— Insufpicibht 

FoG HoKN— Damages Divided. 

The steamsbip Niagara, bound for Havana, came in collision In dense 
fog off tbe coast of Virginia wltb ttie barlî Haies, bound north. Tlie sig- 
nais of each were not heard by the otlier in time to avoid collision; the 
steamer was making 8 to 10 knots, % of full speed, and for this speed was 
held liable. On the evening préviens to the collision, when the fog arose, 
the bark's mechanical fog horn on examlnation was found to give an 
unsatisfactory sound, and a mouth horn was used instead. The mechan- 
ical horn had not been used or examined since the departure of the bark 
for Cuba, nor since she left Philadelphia on her outward trip: Held, that 
the horn must be regarded as insufficient at the time the bark sailed from 
Cuba, and that the latter was, therefore, in fault for not giving the me- 
chanical signais required by law; the need of additional provision, either 
by means of repair on board, or of a spare horn at the etart, in order to 
enable the vessel to give the required signais throughout the voyage, con- 
sidered. 

2. Samb— Hartbu Act— Appoktionment of Damages. 

In cases falling within the Harter Act, the întent of the Act Is that damages 
to cargo arising from négligence in navigation shafl be borne by the cargo 
owner, and not by the ship; the Act was not designed to increase or to dimin- 
ish the liability of the other vessel in cases of mutual fault and a division of 
damages. The préviens liability of either vessel, therefore, cannot be exceeded, 
but may be reached, if tbat is necessary to Indemnify the cargo of the other 
vessel ; and where one vessel and cargo are wholly lost and the ship is of less 
value than the cargo, the shipowner can recover from the other vessel half his 
loss and retain it for his own use, and the cargo owner will lose so much of hia 
claim. The lack of a sufflcient meclianical horn and of means of repair on board 
wlien the ship sailed, is a defeet in equipment which renders the Harter Act in- 
appUcable. If sufflcient means of repair were on board, the failure to repair 
would liave been négligence in the management of the ship, making the Harter 
Act applicable. On this point leave to apply to give further évidence was al- 
lowed. This, however, does not hère afCect the extent of the Niagara's liability, 
but only the distribution of that amount as between Uie cargo owner and the 
owner of the Haies. 
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8. Samk—Captain's AND Sbamen's Personal Effects. 

■The captain whose duty Jt was to attend tô the suffleiency of the hom be- 
fore sailing, cao only recover half damages agalnst the other vessel, which 
the latter can offset against her payment for cargo. The seamen, as the 
, fault was in the equipment, can reeover full damages; sinee it was the fault 
of the owners and not In the navigation or management of the ship to which 
they were privy. 

Butler, Notman, Joline & Mynderse, for libellants. 
Wing, Putnam & Burlingham, for the Niagara. 

BROTV'N, District Judge. At about 7| A. M. of Nov. 8th, 1895, 
the S. S. Niagara, bound from New York to Havana, came in col- 
lision during a dense fog oflf the coast of Virginia with the bark 
Haies, bound north from Havana. The wind was from the N. W. 
light and baûling, and the bark under nearly ail sail was making 
very little headway on a course N. E. by N., bound from Havana 
to iPhiladelphia. The steamer was on a course of S. x W., ^ W., 
making from 9 to 10 knots. The bark was struck by the steamer's 
stem on the port bow forward of the knighthead, and sank in a 
few moments. Five of her crew were drowned, including the wheel- 
man and the second mate, who was in charge of the watch on 
deck. The captain who was also on deck, the lookout, and one sea- 
man, and the flrst oiBcer, who was below, were saved. The steam- 
er's foremast was carried away, but no other serions damage was 
sustained by her. On the bark no fog signal was heard from the 
steamer; on the steamer, none was heard from the bark until she 
was very near. The flrst notice of her présence was the sight of 
her top-gallant yards not far ofiE and about right ahead, while her 
hull was not yet visible. 

The libellant contends that the collision arose from too great 
speed of the steamer, and the lack of proper efforts on her part 
to avoid the bark. The respondents contend that it was because 
no fog signais were sounded on the bark till too late to avoid her. 

The évidence leaves no doubt that the steamer's fog whistle was 
regularly and properly sounded. But it was 25 or 30 feet higher 
than the deck of the bark, and the failure to hear it on the bark 
may hâve been because the sonnd was reflected upwards by the 
denser médium of fog below the level of her whistle. The Le- 
panto, 21 Fed. 656, 657. And this explanation is rendered prob- 
able by the fact, testifled to by the captain, that the rushing sound 
of the steamer's water was heard by him before she was visible, 
though he heard no fog whistle. 

1. The speed of the steamer was from nine to ten knots, or nearly 
her full speed, and the fog was dense. Though the steamer was a 
little ofl ifrom the straightest route, she was not in an unfrequented 
part of the océan; and no précédents warrant holding nearly full 
speed of from 8 to 10 knots to be the "moderate speed" that the 
statute requires. I must, therefore, hold the steamer liable. 

2. Ilpon the testimony of the several witnesses from the bark, 
I am not warranted in flnding that no fog signais were givon by 



THK NIAGARA. 331 

her. The failure to hear them on the steamer till the vessels 
were near, may be reasonably explained by the steamer's speed of 
nearly 1000 feet per minute, and the fact that the bark's signal was 
from a mouth horn instead of by a mechanical fog horn. This 
horn was heard probably just after the bark's top-gallant yards 
had been seen, from half a minute to a minute before the collision. 
As soon as the yards were seen, and before her horn was heard, 
signais were given to stop the engine, and hard-a-port, when the 
steamer was probably from 400 to 600 feet distant. At the steam- 
er's speed of 9 to 10 knots, she would hâve been some 2000 feet 
distant, more or less, at the previous signal from the bark, if there 
was the ordinary interval of from one to two minutes between 
the signais; and at that distance the bark's horn quite naturally 
might not be heard. The testimony is explicit that the lookout 
took no part in the last trimming of the yards, though he did in 
previous trimming; and his own testimony that the mouth horn 
was blown is conârmed by many other witnesses. 

No justifiable excuse, however, is shown by the bark for not 
giving the signais required by the 15th Rule of Navigation, viz., 
a signal by a mechanical fog horn. She had such a horn on board ; 
but on the evening before the collision when the fog arose, the 
évidence indicates that the mechanical fog horn was found not to 
give a good Sound, and the mouth horn was, therefore, used in- 
stead. There had been no previous fog on the voyage, and the 
horn had not been used or examined since the vessel sailed from 
Philadelphia. No explanation of its failure ie given ; and so little 
attention was given to it, that the attention of the master or first 
mate was not even called to its condition, and no attempt was made 
to remedy it. 

As the mechanical horn was not fit for service the first time it 
was wanted on the voyage, and no explanation of this fact is given, 
it is impossible for me, upon the slight évidence submitted, to find 
that the bark was supplied with an "efficient" mechanical horn, such 
as the statute requires, when she sailed. Rule 12 requires that the 
vessel shall be provided with an "elBcient fog hom, to be blown by 
mechanical means." Mouth horns are no longer required by Jaw. In 
effect, they are condemned as insufladent at sea. At the récent Mari- 
time Congress they were repeatedly said to be "useless." The intent 
of the statute is that mechanical signais shall be given instead of 
mouth signais. They are louder, and are not liable to the inequali- 
ties of mouth signais, given often by a fatigued lookout. To comply 
with the statute the ship must not only put a mechanical horn on 
board, but take ail reasonable means to keep herself equipped with 
an efficient mechanical horn so as to be able at ail times to give the 
mechanical signais required by statute. 

It would seem, therefore, that the ship should be held bound to do 
whatever expérience may show to be reasonably necessary for this 
purpose, whether by fréquent inspection, and by providing means for 
the repair of the horn on board, as of other necessary equipmeat, if 
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she hâve but one horn; or by a spare medianical horn from the start. 
Mechanical horns came into nse under the English Act on September 
1, 1880; under our Act, since March 3, 1885. The expérience of 15 
years has abundantly shown that a single horn is not to be wholly 
depended on. It is liable to fail upon the voyage, through undis- 
coverable defects, through âge, through lack of necessary inspection, 
through the effects of weather, continuons use, or accident. Collision 
at sea in fog, on the other hand, is th§ greatest péril to life and prop- 
erty in modem navigation. If proper signais are not given, the whole 
freight and passenger traffic of the océan are put ia péril. Hère 5 
men lost their lives, and ship and cargQ were sunk. 

In the light of expérience and the knowledge of the instability of 
mechanical horns, can it be said to be reasonable prudence, or a com- 
pliance with the statutory intent, that in the absence of fréquent in- 
spection, or means of repair on board, protection against the greatest 
of sea périls should stand on the chances of a single horn? Some 
vessels carry two mechanical horns; some carry one, with duplicate 
parts to repair what may become disordered; some carry mouth 
horns. Ail carry something additional. With the knowledge of this 
necessity, is it permissible for the ship to make no proviàon for re- 
pair, and to provide only a mouth horti substitute which the Act of 
Congress has condemned, and which is often practically useless? 
See The Pennsylvania, 19 Wall. 125, 135-137; and see The Kenil- 
worth, 64 Fed. 890, 892. 

In the case of The Trave, 15 0. 0. A. 485, 68 Fed. 390, it was sug- 
gested that the additional mouth horns are carried by vessels be- 
cause "oftentimes in heavy weather the mechanical horn could not 
be used." As there was no évidence in the case on that point, I can- 
not help thinking that the Court in making this statement was in 
some way misled as to the fact. No such cases are reported. Scores 
of masters and seamen, examined on oath on this point, hâve stated 
to me that they hâve never known an instance in which the mechani- 
cal horn could not be used, when wanted, on account of rough weath- 
er. The box containing the mechanical horn is simple and easily 
portable. It is easily adjusted and fastened by its handles anywhere 
on deck, when fasteningis desired, or it may be fastened by a screw; 
and in the few cases when fog and rough weather corne together, it 
can be worked, if in good order, anywhere on deck, whenever a look- 
out can stand on the f orecastle, or a helmsman at the wheel. In the 
reported cases, when the mouth horn was used, it was used, as in 
this case, not because the weather was bad, but because the me- 
chanical horn was bad. 

I hâve made thèse additional suggestions in order that whatever 
rule may be established on this subject, it may not rest on any mis- 
apprehension of fact. 

In the case of The Chilian, 4 Asp. 473, the report does not indicate 
that any question was made as to a spare mechanical horn, the proper 
equipment of the vessel, or means of repair on board; and the case 
was decided with référence to the 17th section of the British Statute, 
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36 and 37 Vict. c. 85, which. we do not hâve. The case arase also only 
a few months after the requirement of mechanical fog horns went 
into effect, and before expérience had shown what équipaient or 
means of repair are reascnably necessary for maintaining the ability 
of the vessel to give mechanical signais whenever required through- 
out the voyage. 

ïhe f acts in the présent case do, indeed, seem quite similar to those 
stated in the report of The Chilian; and the Court there found that 
the horn was "a right and proper instrument" on évidence which 
seems no better than in this case. There there was the same lack 
of inspection at intermediate ports; and the first time the horn was 
tried it would not work, and there was no explanation of its failure. 
In the case of The Trave, supra, the Court of Appeal found that the 
mechanical horn was originally an eflBcient horn, and that it gave out 
through unusuedly long continued use on the voyage. The Court did 
not hâve under considération what flndings ought to be made as to 
the sufQciency of the horn at the time the vessel sailed, when, as hère, 
it was found inefflcient the first time it was wanted on the voyage. 
To find the horn in this case to hâve been efficient when the vessel 
left Cuba; or that she performed her duty in inspecting it and in keep- 
ing and putting it in repair on the voyage, and providing means there- 
for, would involve such laxity in the application of the statutory rule 
as seriously to impair its value; other vessels would not hâve the 
protection the statute was designed to afford them, and responsibility 
for failure to give the required signais could not be enforced. 

I must, therefore, find the sailing vessel in fault for not giving sig- 
nais by a mechanical horn, as her failure to do so arose f rom her own 
neglect either to provide a good instrument or to keep it in proper 
repair. It is impossible for the bark to show that this omission is 
immaterial, or that the sound of a proper mechanical horn would not 
hâve been heard by the steamer in time to avoid the collision. In 
this regard the case is identical with that of The Pennsylvania, 19 
Wall. 125, 136. 

2. I have carefully considered the évidence and the arguments ad- 
duced by the libellants' counsel.to show that the steamer had suf- 
ficient notice of the présence of the bark, by seeing her top-gallant 
yards, and by hearing at least one blast of the horn, to have avoided 
the collision, either by keeping on her course, or by reversing her en- 
glues Instantly. The circumstances relied on seem to me, however, 
insufficient as against the évidence of the steamer's witnesses. The 
différent estimâtes of time are most uncertain. The change of three 
points by the steamer, if it was so much, would be made in traveling 
600 or 700 feet, and perhaps in less distance. The mate who was in 
charge testifles that he rang the bell to stop as soon as the top-gal- 
lant yard was seen, ordered hard-a-port, and almost immediately rang 
to reverse; and the engine was beginning to reverse when collision 
came. AU the testimony indicates that the vessels were not over 
700 feet apart, if so much, when the steamer became aware of the 
bark's présence, and not over half that distance when the steamer's 
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présence was known to the bark. It is possible that under a atar- 
board helm, the steamer might bave escaped, as the bark was moving 
slowly; but that depended upon the distance and speed of the bark; 
and if by such a manœuvre the steamer had net escaped, she would 
hâve received the bark's blow upon her side, and both might hâve 
perished. There is no reason to doubt the mate's competency, or that 
he exercised his best judgment in a sudden emergency. If erroneous, 
which I do not think can be clearly made out, it could not be held 
négligence or a légal fault 

Both vessels being, therefore, in fault, the owners of the bark are 
entitled to recover against the Niagara one-half their damages for 
the loss of the bark, to be applied so far as may be legally applicable 
and necessary in payment of the value of one-half of the cargo claim- 
ed under the other libel ; and the Niagara is liable for any deficiency 
to make good the whole value of the cargo owners; as well as for 
one-half the claims for personal eflects. 

Decrees accordingly, with références to compute the damages, if 
not agreed upon. 

(December 4, 1896.) 

On settlement of the decree a further question is presented as re- 
spects the application of the Harter Act (2 Supp. Rev. St. p. 81, § 3) ; 
and if that act is applicable, how it affects the division of the damages. 

If the insufficiency of the mechanical hom at the time when it was 
wauted, arose merely from the previous négligence of the master or 
mate to inspect it, and to repair it on board the ship, by means of suit: 
able materials or duplieate parts for such repair suppMed by the own- 
ers, the négligence would evidently be In the "management of the 
ship," and not from any lack of proper equipment for the voyage, so 
that the Harter Act in that case would apply. The Silvia, 64 Ped. 
607, atBrmed 15 G. 0. A. 362, 68 Fed. 230, There is no évidence, how- 
ever, that any such means of repair were supplied to the Haies; and 
I hâve found, therefore, that the vessel was def ective in equipment, as 
respects the mechanical hom, at the time she left Ctiba. It was no 
doubt the duty of the captain, and perhaps of the mate also, to inspeot 
the hom, and see that it was in good order before leaving Cuba, or to 
get a new one. But the proper equipment at the commencement 
of the voyage is a duty of the owners; and any material omission in 
this regard, is chargeable against them, to whomsoever they may hâve 
delegated the duty of furnishing the proper equipment or supply. The 
Mary L. Peters, 68 Fed. 919; Tlie Flamborough, 69 Fed. 470; The 
Rossmorê [1895] 2 Q. B. 408. In my judgment, therefore, they are not 
hère entitled to the beneflt of the Harter Act upon the évidence as 
submitted. But as the subject of provision for repair on board was 
not raised on the hearing, and was not probably in the mind of either 
party, if further évidence on that point is desired to be submitted, ap- 
plication can be made on affldavits showing the nature of any such évi- 
dence. 

If the Harter Act, however, were applicable, it would not affect the 
liability of the Niagara in the présent case; but only the application, 



THE NIAGAHA. 335 

as between the sHp-owner and the owners of the cargo, of the sum 
the Niagara must pay. The Niagara suffered but little damage; while 
the loss of the Haies, and of the cargO', are estimated to hâve been re- 
spectively about |16,000 and |26,000. In applying the Harter Act 
to cases of division of damages for mutual fault, I hâve heretof ore 
held (1) that it was not the intent of Congress to relieve the carrier 
vessel at the expense of the other vessel in fault, by increasing the 
latter's liability, but that the intent was that the cargo should bear 
the conséquences of the carrier's neglect in navigation; (2) that the 
relief given by the Act to the carrier vessel from responsibility for 
damage to her cargo, could not be nuUifled indirectly by a charge 
against her in the shape of an offset in favor of the other vessel in 
fault on account of that same cargo; (3) that the extent of the latter 
vessel's previous liability on the particular facts of each case was 
not to be diminished by the Harter Act from what she would pre- 
viously hâve been bound to pay, except as respects her own cargo; 
and (4) that the resuit, therefore, must be that the cargo owner of 
each ship must stand charged under the Harter Act with so much of 
the cargo damage as the carrier ship is relieved from by that Act, 
whenever and so far as that is necessary to avoid any increase in the 
previous liability of the other ship. The Viola, 60 Fed. 296. 

Upon any complication, the ârst inquiry is, to what amount was 
each vessel, or her owner, liable under the previous law, upon the 
particular facts of the case? Under the Harter Act, if it ia applica- 
ble, that liability cannot be exceeded, and it will remain the same, if 
necessary to malie good the damage to the cargo of the other ship. In 
getting at the amount which either vessel is to pay under the Harter 
Act, her own cargo is to be treated as non-existent; because where 
the Harter Act is operative the carrier vessel (A) is not liable for that 
item of damage. But the other ship (B) is bound to pay that item of 
cargo loss, as well as one half the damage to the two ships, up to the 
limit previously ascertaiined, as above stated, if the remaining value 
of the ship (B) and her pending freight are sufScient for that purpose. 
Where this value is not sufQcient, and the damage to the flrst vessel 
(A) is greater than the damage to the other ship (B), two conflicting 
claims arise^ one in favor of the ship A, for the purpose of equalizing 
the loss on the two vessels, and another claim for the loss on A'a cargo. 
As those claims arise at the same time, and are of equal merit, the 
remaining value of the ship B and her pending freight should be ap- 
portioned pro rata, according to the amount of the two claims. 

In the présent case the Haies* loss was about |16,000 ; that of her 
cargo about |26,000. The loss on the Niagara was slight, and of her 
cargo, nothing. Before the Harter Act, the Niagara, upon the above 
figures, would hâve been obliged to pay $8,000 for half the loss of the 
Haies (which would, however, hâve been applied upon the latter's lia- 
bility to her cargo) ; f 13,000 for half the cargo loss, and |5,000 in addi- 
tion, on account of the total lo«s of the Haies, in order fully to in- 
demnify the cargo, making $26,000 in ail. The Atlas, 93 U. S. 302. 
Under the Haiter Act, the Haies being relieved from any liability to 
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her cargo for this damage, her owners would retain the $8,000 for 
their own use, instead of applying it on lie cargo as before; but the 
Niagara's liability is not to be thereby increased or diminished. 
This item of loss is transf erred by the Harter Act to the cargo. The 
Niagara must pay, therefore, as before, |13,000, and the $5,000 (that 
is, $18,000), on account of the cargo loss, and the cargo-owner loses the 
$8,000, which bis carrier under the Harter Act is entitled to retain. 
It is immaterial, therefore, to the Niagara whether the Harter Act is 
.applicable or not. It affects only the distribution of the $26,000. 

As respects the personal effects of the master, ofiicers and crew 
aboard the Haies, the rule followed in this Court bas been that the 
ahip's compaay are identiâed in interest with their own ship as re- 
spects any damages arising from faults in navigation, which is their 
common duty and employment, and that they, therefore, recover half 
damages from the other ship in cases of mutual fault. The Queen, 40 
Fed. 694; Killien v. Hyde, 63 Fed. 172, 176; The A. Heaton, 43 Fed. 
592; Québec S. S. Co. v. Merchant, 133 U. S. 378, 10 Sup. Ot. 397; 
Hedley v. Steamship Co. [1892] 1 Q. B. 58. 

In the présent case the lack of a proper mechanical horn at the be- 
ginning of the voyage was not any fault of navigation, but a defect in 
the performance of the owner's duties, for which the owners would be 
responsible to their own servants. See cases above cited. The sea- 
men are, therefore, hère entitled to recover for loss of their eflects 
against the Niagara predsely as damage for the loss of cargo oould be 
recovered. It was undoubtedly the master's duty to see that the 
horn wàâ in good condition before he sailed from Cuba. As against 
the Niagara, he could recover half damages for loss of personal 
effects; but, as he is also liable to the cargo for half damages, the 
Niagara is entitled to offset this against her payment to cargo, as be- 
fore the Harter Act. 

Unless. the parties can agrée on thèse points, further évidence in 
relation thereto will hâve to be taken. 
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GALLATIN V. SHEBMAN et al, 

(Circuit Court, S. D. New Yorli. December 5, 1896.) 

Removai op Causes— Sttits against Fédéral Ofpicers. 

A summary proceeding by a landlord to recover from a lessee possession 
of premises used as a bonded warehouse, to whieh proceeding tlie eollector ot 
internai revenue and a United States storelieeper are made parties défendant, 
and described as undertenants holding over, Is removable to a fédéral court, 
under Kev. St. § 643. 

Motion to Remand Case to the District Court in the City of New 
York for the Second Judicial District 

This is a summary proceeding for the reeovery of premises No. 1 Front street. 
It was instituted by the filing of a pétition on behalf of the landlord in the 
district court for the Second judicial district, the ground of the proceeding being 
the nonpayment of rent. The premises were leased by Sherman as tenant. The 
landlord made as additional parties the following persons, described by him as 
undertenants holding over, and continuing in possession of said demlsed premises, 
or part thereof : Peter H. McNulty, as assignée for the beneât of creditors of said 
John D. W. Sherman; John A. Mason, eollector of internai revenue for the 
Second district of New York; and Charles O'Reilly, storekeeper. Precepts were 
served upon the tenant and the three persons joined as undertenants. 

Upon verifled pétition by John A. Mason, eollector of internai revenue, and on 
motion of Wallace Macfarlane, United States attomey for the Southern district 
of New York, appearing for Mason and O'Reilly, Judge Lacombe, in the United 
States circuit court, on the 28th of October, 1896, ordered the cause to be removed 
to the United States circuit court for the Southern district of New York, under 
Rev. St. § 643, and ordered a writ of certiorari to issue to said district court in 
the City of New York. The basis of the application for removal was that the ac- 
tion was one against the said govemment offlcers appointed under and acting 
by authority of the revenue laws of the United States on account of right, title, 
and authority claimed by them under sueh lawa to said premises, which, on April 
6, 1893, had become a spécial bonded warehouse of the United States for fruit 
brandy, by authority of the eommissioner of internai revenue and the collecter 
of Internai revenue, and contlnued to be so used, upwards of $100,000 worth of 
property subject to the govemment lien for taxes due being stored in the said 
premises. In April, 1893, Sherman, the lessee, secured the approval of the statu- 
tory boDd, and with the consent and authority of the eollector and eommissioner 
of internai revenue established a spécial bonded warehouse in said premises. It 
was also claimed that Sherman, as proprietor of the said bonded warehouse, was 
a person acting under and by authority of such revenue ofBcers, and on account 
of right, tlàe, and authority claimed by him under the revenue laws of the 
United States. The derk of the district court for the Second Judicial district 
having made retum of the record to the writ of certiorari, the landlord made the 
présent motion to remand the case to the state court. 

William H. Harris, for plaintiff. 

Max J. Kohler, Asst, U. S. Atty., for eollector and govemment 
storekeeper. 

The grounds for the motion are as foUows: The proceeding is not such a suit 
as is described in section 643 of the Revised Statutes, because its nature is not 
to détermine any rights derived through or from the revenue laws, or the act of 
any offlcer of the United States, but is brought on account of the right, tiûe, or 
authority clauned by thé tenant under the laws by which the property is held. 
Also that the collecter and storekeeper are not such parties in Interest as to 
authorize removal at their Instance. Sherman and his assignée alone had such 
authority. Also that the govemment offlcers are not sued on account of any 
right denved by them through the revenue laws, but are joined as undertenants 
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on account of some possession or right of possession derived by them through 
Sherman, the tenant. The revenue offlcers hâve no Interest in the land, certainly 
none derived by the consent of the landlord, and iherefore no right, as against 
him, to possession. It could not be withln the power of a tenant and the revenue 
offlcers to invest themselves with a greater or différent title than that derived 
under the laws from the landlord. The statutes themselves provide relief to 
the govemment for the protection of its lien by removol under Instructions from 
the commissioner of internai revenue of the property subject to the government 
lien. 1 Supp. Eev. St. p. 140, § 7, and Eev. St § 3272. Section 643 requires no 
construction authorizing removal in sueh a case for the protection of the govem- 
ment revenues in View of the adéquate remedy afforded the govemment by thèse 
other provisions. The govemment offlcers' rights are derived solely from the 
tenant, and cannot affect the relation of the landlord to the lease of the land. 
Also, that dispossess proceedings are not, within the meantog of section 643, a 
suit brought against a person claiming under the revenue laws. 

It was contended in opposition to the motion to remand that the govemment 
otacers hâve right, title, and authorlty, and claim the same, 'within the meanlng 
of section 643, Inasmuch as the premises in question are a spécial bonded ware- 
house, which, in the language of the statute (1 Supp. Rev. St. p. 139), "shall be 
under the control of the coUector of internai revenue of the district in which said 
warehouse is located, and shall be In the joint custody of the storekeeper and 
proprietor thereof, and kept securely locked and shall at no time be unlocked or 
remaln open except in the présence of such storekeeper or other ofllcer who 
may be designated to act for hlm as provided in the case of distillery ware- 
houses." So, also, Sherman, as proprietor of tte bonded warehouse, enjoys and 
olaims right, title, and authorlty under the revenue laws of the United States. 
The relations of the government offlcers to the premises, and their right, title, 
and authorlty therein, does not arise under any contraet, but dépends upon a 
status created under the statutes of the United States. Also, that the summaiy 
proceedings are a civil suit, within the meanlng of section 643, Rev. St. Mc- 
CuUough V. Large, 20 Fed. 309; Fischer v. Daudistal, 9 Fed. 145; Peyton v. 
Bliss, Woolw. 170, Fed Cas. No. 11,055; Searl v. School Dist. No. 2, 124 U. S. 
197, 8 Sup. Ot. 460. Furthermore, the bonded warehouse, as well as the prop- 
erty therein, "are property taken and detained by any offlcer or other person 
under authorlty of any revenue law of the Umted States and subject only to the 
process and decree of the courts of the United States having jurisdlctlon thereof." 
Rev. St. § 934; Fischer v. Daudistal; Harris v. Dennie, 3 Pet. 292; In re Fassett, 
142 U. S. 479, 12 Sup. Ct. 295. It is not a fact that no court wiU hâve juris- 
dlctlon, but under section 934 the fédéral courts excluslvely are vested with 
jurisdlctlon in such a case. Furthennore, under Rev. St. § 3296, it is a criminal 
offense to remove spirits from the warehouse on which the tax has not been 
paid, without the authorlty of the collector; so that, if a warrant of dispossess 
should be executed after Issuance ont of the state court, ail persons concerned in 
the issuance and exécution of the warrant would be criminally liable in the United 
States courts. Furthermore, under Rev. St. § 3300, it Is a crime for the storekeep- 
er to permit removal, so that he would he obllged to call in force to repel any at- 
tempt on the part of the city marshal or sherlff to remove the property from the 
premises. Furthermore, the merits of the contpoversy are not presented upon 
the présent motion, which merely Involves the jurisdiction of thls court under 
the pétition for removal. In such a proceeding the allégations in the landlord's 
pétition cannot be taken as true, it being open to the défendants upon the merits 
to deny any allégation in his pétition, or to ralse jurisdictlonal or other objections. 
The tlme of the government offlcers to answer has not yet expired under the 
stipulation between the parties. Wood v. Matthews, 2 Blatchf. 370, Fed. Cas. 
No. 17,955; Van Zandt v. Maxwell, 2 Blatchf. 421, Fed. Cas. No. 16,884. The 
government offlcers are proceeded against offlcially, and not indlvidually. Wood 
V. Matthews; Van Zandt v. Maxwell; Buttnèr v. Miller, 1 Woods, 620, Fed. 
Cas. No. 2,254. It is the policy of fédéral législation, particularly of Rev. St. § 
643, to hâve ail questions affectlng the revenue law;s of the United States and the 
authority of the revenue offlcers determined in the United States courts, and not 
leave them to be jeopardized to courts of another jurisdiction. The govemment 
offlcers hâve sufflcient interest in the premises to authorize removal upon their 
application. 
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LACOMBE, Circuit Judge. The motion to remand is denied. In 
retaining jurisdiction, however, this court will so arrange for hearing 
that the landlord may obtain a summary disposition of the case such 
as the State statutes gire him. Having already had a notice of sev- 
eral weeks, the défendants will be expected to présent whatever dé- 
fense they may hâve to the dispossession on four days' notice. Upon 
the settlement of this order time and place for hearing may be ar- 
••anged for. 



STATE OF KANSAS v. ATCHISON, T. & S. F. RT. CO. 

(Circuit Court, D. Kansas, F. D. December 7, 1896.) 

No. 7,391. 

Removal of Causes — Fbdbrai, Qubstion — Plbadings. 

Under Act Cong. Mareh 3, 188T, as amended August 13, 1888, an action com- 
menced in a state court cannot be remoyed to a fédéral court, as a case arislng 
under the constitution, laws, or treatles of the United States, unless the fact 
that It so arises appears from the plalntlffl's statement of his own clalm; and 
the statement in the complaint, by way of anticipation of a défense, of statutes 
of the United States, etc., upon whlch a défense may be founded, wUl not entitle 
the défendant to remove the case. 

Henry Keeler, D. E. Hite, and H. T. Phenney, for complainant. 
E. D. Kenna, C. N, Sterry, Eobert Dunlap, and Albert H. Hor- 
ton, for défendant. 

Before THAYER, Circuit Judge, and POSTER, District Judge. 

FOSTER, District Judge. The motion to remand this case to 
the state court présents the simple question of jurisdiction. That 
question is ever présent in ail judicial proceedings, and courts will 
at ail times take notice of objections to their jurisdiction, whether 
they come from the parties to the litigation, or of their own voli- 
tion. 

This action, commenced in the district court of Jefferson county, 
by the state, to forfeit the real estate, the roadbed, and right of 
way of défendant in said county, is predicated on an act of the 
législature of 1891 (Chapter 3), entitled, "an act in regard to aliens, 
and to restrict their rights to acquire and hold real estate, and to 
proTide for the disposition of the lands now owned by nonresident 
aliens." 

The second section of the act reads as follows : 

"Sec. 2. That no corporation or associatloo, more than twenty per centum of the 
stoclî of which is or may be owned by any person, or persons, corporation -or asso- 
ciation, not citizen of the United States, or of soxne district or territory thereof, 
shaH hereafter acquire, hold or own any real estate in the state of Kansas." 

By section 5 of the act it is provided that real estate held in vio- 
lation of the act shall be forfeited to the state of Kansas, and 
makes it the duty of the county attorney of any county in which 
such real estate is situated to enforce such forfeiture in a civil 
action .brought in the name of the state as plaintiff. It further 
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provides that the court sliall appoint a receiver to take charge of 
the real estate. 
The sixth section of the act provides as foUows: 

"If upon the final hearfng of such action the court sfiall find that any portion of 
the real estate described la the pétition is held or owned in violation of this act, 
the court shaU adjudge such real estate forfeited to the state; and sihall order the 
same appraised, sold and conveyed by the sheriff in parcels not exceedlng one 
hundred, and sixty acres each, in the sajme manner provided by law for the sale of 
real estate upon exécution." 

By section 7 it is provided how the money arising from the sale 
of the forfeited lands shall be disposed of ; that, after compensat- 
ing the receiver, paying the costs of the action, and allowing the 
county attorney 10 per centum for his services, the residue shall 
be paid to the owner of the real estate at the time of the forfeiture. 
If not so paid within 30 days, it shall be paid into the treasury of 
the state of Kansas, subject to the order of the person adjudged 
to be entitled thereto. 

This statute is, in some respects, a remarkable one; and, if it 
means ail that has been claimed for it by attorneys temporarily 
speaking for the state in this case, I might say it is almost alarm- 
ing in its possibilities ; but with the merits of the controversy in- 
volved, we are not now concerning ourselves. 

The attorney gênerai, with a fairness commendable in an ofiQcer 
presenting to the court a case of such importance to the state, and 
to the rights of individuals and corporations, has set forth in full, 
in the amendments to the pétition, ail the material facts touching 
this proceeding. In addition to the averments necessary to bring 
the case within the provisions of the. act of the législature that 
more than 20 per centum of the stock of the défendant is owned 
and held by nonresident aliens, etc., he has set forth and cited the 
act of congress of March 3, 1863, granting lands to the state of 
Kansas in trust for the Atchison, Topeka & Santa Fé Railroad 
Company, and imposing certain duties and obligations upon the 
railroad Company to the gênerai government in the transportation 
of troops and property of the United States, from which is quoted 
the following paragraph: 

"That said lands hereby granted to said state shall be subject to the disposai of 
the législature thereof for the purposes aforesaid, and no other; and the said raU- 
roads and branches shall be and remain public highways for the use of the govern- 
ment of the United States, free from ail toll or other charges upon the transporta- 
tion of any property or troops of the United States." 

The plaintitï further sets forth the acceptance of thèse lands by 
the state in trust, and the acceptance of the provisions of the act, 
and its obligations by the railroad company. It further allèges 
that the défendant corporation, whose property is sought to be 
forfeited in this proceeding, is part of a great System of railroads, 
formerly owned and operated by the Atchison, Topeka & Santa Fë 
Railroad Company, and now owned by the défendant corporation, 
extending into and through the states of Kansas, Missouri, lowa, 
Illinois, and Colorado, and the territories of New Mexico and Okla- 
homa, said corporation being engaged in Interstate commerce; in 
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the transportation of the mails of the United States, and as a 
postal and military route uiider various acts of congress. The 
plaintiff further proceeds to show by apt avennents, that, by virtue 
of certain légal proceedings in this court, the présent défendant 
Company has succeeded to ail the rights, privilèges, and immunl- 
ties granted to, and to ail the duties and obligations imposed upon, 
its predecessor in the possession and opération of its railroad, and 
thereupou prays the court to grant judgment of forfeiture, or such 
relief under the act of the législature as the rights of ail parties 
will warrant. 

The case is removed by the défendant to this court on the ground 
that it is a civil action, arising under the constitution, laws, and 
treaties of the United States. This leads us to a brief examination 
of the act of congress of March 3, 1887, as amended in 1888, con- 
cerning the jurisdiction of fédéral courts, the right of removal of 
causes to such courts, and of some of the décisions of the courts 
touching thèse questions. It is well known to the légal profession 
that récent décisions of the suprême court of the United States 
hâve laid down this rule: The circuit court of the United States 
has no jurisdiction, either original or by removal from a state 
court, of a suit as one arising under the constitution, laws, or 
treaties of the United States, unless that appears by the plaintifE's 
statement of his own claim. Tennessee v. Union & Planters' 
Bank, 152 U. S. 454, 14 Sup. Ct. 654; Chappell v. Waterworth, 155 
U. S. 102, 15 Sup. Ct. 34; Land Co. v. Brown, 155 U. S. 488, 15 
Sup. Ct. 357; Postal Tel. Cable Co. v. State of Alabama, 155 U. 
S. 482, 15 Sup. Ct. 192; St. Paul, M. & M. Ry. Co. v. St. Paul & 
N. P. R. R. Co., 15 C. C. A. 167, 68 Fed. 2; Railroad Co. v. Skottowe, 
162 U. S. 490, 16 Sup. Ct, 869; Metcalf v. Watertown, 128 U. S. 
580, 9 Sup. Ct. 173. 

In the case of Tennessee v. Union & Plantera' Bank, 152 U. S. 
454, 14 Sup. Ct. 654, we flnd a full discussion of this question, and 
a considération of the act of congress of 1887-88. It appears that 
under the act of 1875, fixing the jurisdiction of the United States 
courts, it had become the established rule that in original proceed- 
ings in the circuit courts, where the plaintiff relied upon the 
ground that his was a suit arising under the constitution, laws, or 
treaties of the United States, such fact must hâve been made to 
appear afflrmatively at the outset from the plaintiff's complaint. 
Metcalf V. Watertown, 128 U. S. 589, 9 Sup. Ct. 173. That the right 
to sue cannot dépend upon the défense which the défendant may 
choose to set up. Plaintiff's complaint must show that he relied 
on some right under the constitution, laws, or treaties of the Unit- 
ed States. City of Fergus Falls v. Fergus Falls Water Co., 19 C. 
C. A. 212, 72 Fed. 874. In this case Judge Caldwell says: 

"The plaintiff seelis, in its complaint, to inject a fédéral question into the case, 
by suggestlng that the défendant will interpose, as a défense to the suit, a resolu- 
tion of its council which impaired the obligation of the contract, m contravention 
of the constitution. It Is apparent that the only use the plaintiff proposes to make 
of the constitution is as a barrier to a défense which the plaintiff suggests the 
défendant may set up. The appeal to the constitution Is made, not to support the 
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plalntiff's cause of action, but by way of replieation to an anticlpated défense. 
The jurlsdiction of the circuit court cannot be Invoked by any such form of 
pleading in an action like thls." 

But it was lield sufScieiit to justify removal under the act of 
1875, by the défendant, that the record, at the time of the removal, 
showed that either party claimed a right under the constitution 
or laws of the United States. Railroad Co. v. Mississippi, 102 
U. S. 135; Metcalf v. Watertown, 128 U. S. 589, 9 Sup. Ct. 173; 
Tennessee v. Union & Plantera' Bank, 152 U. S. 460, 14 Sup. Ct. 
654, and cases cited. If that rule held good under the act of 1887- 
88, 1 should hâve no hésitation in saying that this record presented 
a case for removal to this court. 

In the Tennessee Case, 152 U. S., on page 461, 14 Sup. Ct. 656, 
the court uses this language : 

"Wliere, however, tlie original jurisdlction of a circuit court of the United States 
1s invoked, npon the sole ground that the détermination of the suit dépends upon 
some question of a fédéral nature, it must appear at the outset, from the déclara- 
tion (X the bill of the party suhig, that the suit is of that character. In other words, 
it must appear in that class of cases that the suit was one of which the circuit 
court, at the time its jurisdlction is invoked, could properly take cognlzance. If it 
does not so appear, then the court, upon demurrer or motion, or upon its own 
inspection of the pleading, must dismlss the suit, just as It would remand to the 
State court a .«-ait which the record at the time of removal failed to show was 
wlthin the jurisdlction of the circuit court. It cannot retain It to order to see wheth- 
er the défendant may not raise some question of a fédéral nature, upon which 
the right of recovery will flnally dépend; and. If so retalned, the want of jurisdic- 
tion, at the commencement of the suit, is not cured by an answer or plea which 
may suggest a question of that kind. That vlew has been afflrmed and acted on 
at the présent term in Mining Co. v. Turck, 150 II. S. 138, 143, 14 Sup. Ct. 35." 

The court further says that by the act of 1875, in case of origi- 
nal jurisdiction, it was essential to jurisdiction that the plaintiff's 
déclaration or bill should show that he asserts a right under the 
constitution or laws of the United States. The court further says 
that under the clause in section 2 of the act of 1887-88, for removal 
of causes from the state to the fédéral courts, removal can be 
made only by défendants, and of suits " 'of which the circuit courts 
of the United States are given original jurisdiction by the pre- 
ceding section,' thus limiting the jurisdiction of a circuit court 
of the United States on removal by the défendant, under this sec- 
tion, to such suits as might hâve been brought in that court by 
the plaintiff under the ûrst section." "The change is in accoi'd- 
ance with the gênerai policy of thèse acts, manifest upon their 
face, and often recognized by this court, to contract the jurisdic- 
tion of the circuit courts of the United States," — citing many cases. 
The court then (page 462, 152 U. S., and page 657, 14 Sup. Ct.) 
quotes the dissenting views of Mr. Justice Miller in the original 
décision, justifying a removal under the act of 1875, as indicative 
of the intent of congress in changing the phraseology in the re- 
moval act of 1887. "Looking," said he, "to the reasons which may 
hâve influenced congress, it may well be supposed that, while that 
body intended to allow the removal of a suit where the very foun- 
dation and support thereof was a law of the United States, it did 
not intend to authorize a removal where the cause of action de- 
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pended on the law ôf the state, and when the act of congress only 
came in incidentally as a part (it might be a very small part) of 
the defendant's plea in avoidance." While the court does not say 
in terms that, to authorize the removal of a cause from a state 
to a fédéral court, it must appear from the plaintiff's complaint 
that he relies upon some provision of the constitution, laws, or 
treaties of the United States, it does décide that he must so far 
rely, or that his claim must so far be predicated upon some pro- 
vision of the constitution, law, or treaty of the United States, as 
would authorize him to bring an original action in the circuit 
court. Applying that test to this case, it seems to me it is the 
end of the controversy in this court, for it cannot be maintained 
that in this case the plaintilî makes such showing in its pétition. 
I see nothing in this complaint which would entitle the plaintiff 
to invoke the original jurisdiction of a fédéral court to enforce the 
provisions of this act of the législature. The facts set forth do 
not tend to show any claim arising under any act of congress, 
the constitution or treaty of the United States, but rather to fore- 
shadow or anticipate a possible défense to the proceedings by the 
railroad compauy growing out of the act of congress of March 3, 
1863. That défense is available to the défendant in the state court, 
and, being a fédéral question, can be carried to the suprême court 
of the United States if the right is denied. 

Counsel hâve especially called the court's attention to the cases 
of Califomia v. Central Pac. R. Co-, 118 U. S. 394, 6 Sup. Ct. 1132, 
and Oalifornia v. California Pac. R. Co., 127 U. S. 1, 8 Sup. Ct. 
1073; also, to the Union Pac. Removal Cases, 115 U. S. 1, 5 Sup. 
Ct. 1113; but, in my view of those cases, they hâve no important 
bearing on the question hère. If we were considering the gênerai 
merits of the controversy between the state and the défendant cor- 
poration, instead of the question of jurisdiction, those cases would 
hâve a material bearing upon the questions at issue. 

For the reasons above given, I reach the conclusion that this court 
is without jurisdiction, and this case must be remanded to the state 
court. 

THAYER, Circuit Judge. I concur in the foregoing views ex- 
pressed by Judge FQSTER. While the judiciary act of March 3, 
1875 (18 Stat. 470, c. 137), remained in force, it was settled by re- 
peated adjudications that when a case was removed from a state 
to a fédéral court, because of the existence of a fédéral question, 
the right to remove would be upheld, provided the record, when 
lodged in the fédéral court, showed either that the plaintiff based 
his right to relief, or that the défendant predicated his défense, on 
some provision of the fédéral constitution, or on some provision 
of a fédéral law or treaty. Railroad Co. v. Mississippi, 102 U. S. 
135. This ru le, that a case might be removed when a fédéral ques- 
tion was raised by either party, and the fact that a défendant, un- 
der the act of March 3, 1875, was privileged to plead to the dec 
laration or complaint before a pétition for removal was flled, 
made it possible, under that act, to bring upon the record any fed- 
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eral question whîch either party desired to raise, before the right 
of removal was exercised. But the doctrine no longer prevails that 
the whole record may be considered, including any allégations 
found in the pétition for removal, in order to discover tlie exist- 
ence of a fédéral question. In the case of Tennessee v. Union & 
Planters' Bank, 152 U. S. 454, 458, 14 Sup. Ct. 654, the suprême 
court of the United States, construing the act of March 3, 1887 
(24 Stat. 553, c. 373), has unmistakably held that it is no longer 
possible to remove a case to the fédéral court on the ground that 
it involves a fédéral question, unless it afflrmatively appears from 
the allégations of the complaint or déclaration that the plaintifE 
predicates his right to relief, either in whole or in part, on some 
provision of the fédéral constitution, or on some provision of a 
fédéral statute or treaty. The case referred to was a suit brought 
by the state of Tennessee against a local bank of that state, to 
recover certain taxes which were imposed on the bank by the pro- 
visions of the gênerai revenue law of the state. The state alleged 
in its bill, among other things, that the défendant bank claimed 
and insisted that it was exempt from ail taxes, except such as were 
imposed by its charter, and that the gênerai revenue law which 
tl^ state was seeking to enforce, in so far as it attempted to im- 
pose taxes on the défendant bank, was void, under that clause of 
the constitution of the United States which forbids the states to 
pass laws impairing the obligation of contracts. Hère was a clear 
statement in the plaintiff's bill that the défendant had and would 
invoke the protection of the fédéral constitution; but the court 
said, in substance, that this fact did not make the case one arising 
under the constitution and laws of the United States; that the 
case did not become one of fédéral cognizance, as one arising un- 
der fédéral laws, until a défense based on such laws had been 
pleaded; and that the true test by which to détermine the exist- 
ence of a fédéral question was whether the plaintifE, by the allé- 
gations of its bill, asserted a right under the constitution, laws, 
or treaties of the United States. In Osborn v. Bank, 9 Wheat. 738, 
819, Mr. Chief Justice Marshall gave utterance to a similar thought, 
when he said, in substance, that a case arises under the constitu- 
tion and laws of the United States when a question arising under 
those laws has assumed such a form that the judicial power is 
capable of acting on it. FoUowing the rule thus clearly enun- 
ciated in thèse cases, and in the case of New Orléans v. Benjamin, 
153 U. S. 411, 14 Sup. Ct. 905, the circuit court of appeals for this 
circuit, in City of Pergus Falls v. Fergus Falls Water Co., 19 C. 
C. A. 212, 72 Fed. 873, was constrained to hold that a case does 
not involve a fédéral question, because the plaintiff's déclaration 
or bill foreshadows a possible défense that may be asserted under 
the constitution, laws, or treaties of the United States. The case 
of Tennessee v. Union & Planters' Bank, supra, was fully and care- 
fully considered by the suprême court of the United States, in 
the light of the judiciary act of March 3, 1887. Two of the justices, 
Mr. Justice Harlan and Mr. Justice Field, flled a dissenting opin- 
ion. Since that décision was promulgated, the doctrine therein an- 
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nounced has been adhered to and applied in several other cases. 
Chappell V. Waterworth, 155 U. S. 102, 15 Sup. Ot. 34; Postal Tel. 
Oable Co. y. State of Alabama, 155 U. S. 482, 15 Sup. Ct. 192; 
Bailroad Co. v. Skottowe, 162 U. S. 490, 16 Sup. Ot. 869; St. Paul, 
M. & M. Ry. Co. V. St. Paul & N. P. Ry. Co., 32 U. S. App. 372, 15 
C. C. A. 167, and 68 Ped. 2. The case in question must therefore 
be regarded as establishing a rule of décision which no inferior féd- 
éral court can ignore. 

Applying the doctrine in question to the case in hand, it is évi- 
dent that the case was not removable to the fédéral circuit court. 
The state of Kansas based its right to relief exclusively on the 
act of the législature of that state which was passed in 1891. It 
asserted no right, title, privilège, claim, or immunity under the 
constitution, laws, or treaties of the United States. The déclara- 
tion filed by the state does show that, owing to the character of the 
property involved, the défendant company may, and probably will, 
interpose a défense to the suit, founded upon the provisions of 
certain fédéral statutes, to wit, the act of congress of March 8, 
1863 (12 Stat. 772, c. 98), and article 6 of the fédéral constitution; 
but whether it will assert such défenses or not remains to be seen. 
Tiese défenses are not yet presented in such a for m that the ju- 
dicial power is capable of acting on them, and they may be waived 
when a plea to the déclaration is interposed. 

To fully subserve the purpose of their création, the fédéral courts, 
when appealed to for relief, should invariably exercise and uphold 
the jurisdiction with which they hâve been clearly vested ; but they 
ought not to usurp a jurisdiction which does not of right belong 
to them, by a strained construction of existing laws or judicial dé- 
cisions. I concur with Judge FOSTEE that the case at bar should 
be remanded to the state court, and it should be remanded to that 
court in the condition in which it was received. If any orders hâve 
been made while the case was pending in this forum, they should 
be vacated before the order of remand is entered. 



BOSTON & M. R. R. et al. v. SLOCUM et al. 

(Circuit Cîourt, S. D. New York. November 5, 1890.) 

Fédérai, Courts— Bffeot 0"p State Statutes. 

The fédéral courts, in administering équitable relief, are not bound by any 
restrictions prescribed by the local laws for state courts; but, where the local 
laws give any enlargement of rlghts, a nonresident ereditor, suing in a fédéral 
court, may liave the benpfit of it. Accordingly, hdd, that a simple contract 
ereditor of a deceased person Is entitled, in a suit in a federsil court, to the beneflt 
of the New York statute of Aprfl 4, 1786, giving such creditors a right of re- 
course against heiis and devisees of the décèdent, but is not bound to conform 
to the subséquent statute requiring suits in such cases to be brought against 
ail heirs or devisees jointly. 

This was a suit by the Boston & Maine Railroad and others 
against Henry W. Slocum and others. The case was heard upon 
a plea to the jurisdiction. 
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Joins, Kidder & Melcher, for complainants. 

Hornlîlower, Byrne, Taylor & Miller, for défendant Slocum. 

WALLACE, Circuit Judge^ Assuming the facts set forth in the 
plea to be true, as must be done, because the plea lias been set 
down for argument, the bill of complaint is to be considered as 
though the action were brought against Henry W. Slocum alone, to 
recover from Mm, as a devisee and legatee under the will of his 
father, to the extent of the assets which hâve come to bis hands, 
upon a simple coo tract debt of the testator; the estate of the tes- 
tator having been administered, and the executors thereof dis- 
charged by the probate court of the state of New York having ju- 
risdiction thereof, before the rights of the complainants matured. 
The question raised by the plea is whether the cause can be ad- 
judicated as to this défendant in the absence of his co-devisees 
and co-legatees, who are not made parties because they are non- 
residents of the district in which the suit is brought, and are not 
amenable to service of process. The défendant relies upon the 
state statute which provides that an action to enforce the liability 
of a devisee for a debt of the testator shall be brought against ail 
devisees jointly. Code, § 1846. If this statute were controlling 
upon this court, inasmuch as the bill seeks to recover against the 
défendant, not only as a devisee, but also as a legatee, and no such 
objection applieis to a case against a iegatee, the plea would hâve 
to be overruled. But the statute does not control. The fédéral 
courts administer équitable relief, between parties whose citizen- 
ship gives them jurisdiction, according to the gênerai principles 
and practice of courts of equity, unembarrassed by restrictions 
which local laws may prescribe for state courts. If, however, an 
enlargement of rights is given by the laws of a state, a nonresi- 
dent creditor may hâve the benefit of it in a fédéral court. 

In New York, as in nearly ail the other states of the Union, the 
old rule of the common law, by which heirs and devisees were re- 
lieved from liability for the simple contract debts of the ancestor 
or testator, has been abrogated; and since the statute of April 4, 
1786, creditors in New York hâve had their remedy in equity. 
This remedy, when invoked by suitors in a fédéral court, must be 
enforced according to the usual course of practice and procédure 
in such court. For many years after the statute of 1786, the action 
was maintainable in the state courts of New York against one dev- 
isee to recover his proportionate part of the testator's debt; and, 
though it may be more convenient to proceed by a joint action 
against ail, it is not apparent how injustice can resuit by proceed- 
ing against one of several, if the recovery is thus limited. As the 
other devisees are not amenable to the service of process, the com- 
plainant would be whoUy defeated if he should not be allowed to 
proceed against the défendant served. 

The plea is overruled. 
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HASTINGS et al. v. MANHATTAN TRUST 00. 

(Circuit Court of Appeals, Eighth Circuit. November 9, 1896.) 

No. 752. 

MORTGAGES— ASSIGNMEKT AND FOBECLOSUBB. 

The G. Co. was a corporation engagea In tlie business of making loans upon 
mortgage. The R. Co. was a corporation organized by the same persons and 
baving the same offlcers as the G. Co., and closely associated with it. The G. 
Co. ruade a loan to one H., and tooli from him a note, secured by mortgage, 
■which was subsequently, after default in payment, passed backward and for- 
ward several times between the two corporations, by transactions which were 
made to appear upon the books to be actual sales and purchases of the note and 
mortgage, and of certain other notes, given by H. durlng the transactions, but 
no actual money passed upon any of the transfers. The mortgage was flnaUy 
foreclosed by the R. Co., and the land bought In by it. After this sale, the 
G. Co. made an apparent purchase of the mortgage, and transferred it, as a 
valid security, to the M. Trust Co., as security for debentures of the G. Co. 
The G. Co. having become kisolvent, the M. Trust Co. brought suit against ail 
the parties to bave the légal title to the land vested In it. It was found from 
the évidence tliat the R. Co. was organized for the purpose of takiug care of 
defaulted mortgages of tlie G. Ce, to avoid the neeessity of many foreolosures 
in its name; that the R. Co. never had any bona fide Interest in the mortgage 
or the land, but acted merely for the beneflt of the G. Co. Accordingly, hdd, 
that as the G. Co., at the time of the transfer of the mortgage to the M. Trust 
Co., was the équitable owner of the land, the effect of the transfer was to vest 
in the M. Trust Co. ail its Interest thereta, and the latter Company was entitled 
to obtain the légal tltle to the land from the R. Co. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Charles A. Willard, for appellants. 

Arthur M. Keith and Frank B. Kellogg, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This suit was brought by the Manhat- 
tan Trust Company, the appellee, against the Minneapolis Realty 
Company, hereafter termed the "Realty Company," and A. W. Hast- 
ings, the assignée of the realty company, who are the appellants; 
aiso, against the Northwestern Cuaranty Loan Company, hereafter 
termed the "Guaranty Company," the Minneapolis Trust Company, as 
assignée of the guaranty company, and against Francis B. Hart and 
Imogene L. Hart, — for the purpose of divesting the légal title to 
certain lands out of the said A. W. Hastings, as assignée, and vest- 
ing the same in the Manhattan Trust Company. The circuit court 
of the United States for the district of Minnesota, where the case 
originated, granted the relief prayed for, and two of the défendants 
below, to wit, A. W. Hastings, as assignée, and the Minneapolis 
Realty Company, hâve appealed. 

The undisputed facts disclosed by the record are thèse: On Sep- 
tember 1, 1890, Francis B. Hart and Imogene L. Hart, his wife, 
mortgaged the tract pi land to which the litigation relates, to the 
aforesaid guaranty company, to secure the repayment of the sum of 
117,085, which was loaned to them by said company for a period of 
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six montlis. On August 26, 1891, no part of the note which was 
given for the money so borrowed had been paid to the guaranty Com- 
pany, and there was then due from said Hart to the guaranty Com- 
pany, including the amount due on said note, the sum of $18,797. 
Hart thereupon executed and delivered to the aforesaid realty Com- 
pany eight other notes, aggregating |18,797, for whieh he received a 
check, drawn by the realty company on the guaranty company as 
its banker, in the sum of |18,797. This check was indorsed and de- 
livered to the guaranty company. On September 1, 1891, the guar- 
anty company assigned to the realty company the aforesaid mort- 
gage, dated September 1, 1890; and on the same day the realty corn- 
pany executed a receipt for the same, and delivered it to Francis 
B. Hart. The receipt recited, in substance, that the assigned mort- 
gage was held by the realty company as collatéral to secure the 
payment of the eight notes that had been executed by Hart in its 
favor on August 26, 1891. At the date of thèse transactions, and 
prier and subséquent thereto, the realty company kept an account 
with the guaranty company as its banker. When the guaranty com- 
pany received from Hart the check of the realty company in the sum 
of $18,797, of date August 26, 1891, this account showed a balance in 
favor of the realty company in the sum of $2,423.93; but on August 
31, 1891, the realty conipany indorsed and delivered to the guar- 
anty coinpany the eight notes which had been executed by Hart, 
for which it received a crédit on its account with the guaranty com- 
pany in the sum of $18,797. After the transfer, as aforesaid, of the 
eight Hart notes, they were sold by the guaranty company to east- 
ern parties. Tliey became due on February 26, 1892, but were not 
paid by the maker. They were accordingly taken up by the guaranty 
company, and remained in its possession until April 21, 1892. At 
the latter date, thèse notes were charged back to the realty company; 
and said company thereupon drew its check on the guaranty com- 
pany, in favor of the guaranty company, in the sum of $17,264.43, 
which check was ostensibly given by the realty company to take up 
or repurchase the notes. ÏT^e book entries with référence to this 
transaction show that the account between the two companies was 
debited, on the one hand, with the sum of $17,264.43, and credited, 
on the other hand, with a like amount. When the last-mentioned 
check purports to hâve been drawn, the account showed a balance 
to the crédit of the realty company in the sum of $10,788. There- 
after the realty company caused the original Hart note and the 
mortgage securing the same (which was held as collatéral to secure 
the payment of the notes dated August 26, 1891) to be sold, and at 
such sale the realty company became the purchaser of the collatéral, 
on June 6, 1892, for the sum of $19,561.47. Afterwards the realty 
company brought an action to foreclosê the aforesaid mortgage of 
date September 1, 1890, and secured a decree of foreclosure in the 
proper court, under which decree it became the purchaser of the 
mortgaged property for the sum of $20,227.85, at a sale made by the 
proper ofiScer on November 21, 1892. No money was advanced or 
paid by the realty tompany at either of the last-mentioned sales, 
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except such sum as was necessary to pay tlie costs of the two pro- 
oeedings. On May 10, 1893, the account of the realty company on 
the books of the guaranty company was credited with the sum of 
117,085, which crédit purported to be the amount of a check that 
day drawn by the guaranty company in favor of the realty company, 
to take up the original Hart note and the mortgage securing the 
same. On the same day, Frank J. Percival, the secretary of the 
guaranty company, obtained the original Hart note and mortgage 
from the attorney who had had charge of the foreclosure proceed- 
ings, and transmitted the same, together with an assignment of the 
mortgage, to the Manhattan Trust Company. The note and mort- 
gage in question were delivered to said trust company in exchange 
for other securities which the trust company held as security for 
the payment of certain debentures which had been theretofore is- 
sued and sold by the guaranty company. The trust company sup- 
posed that said note and mortgage were the property of the guaranty 
company, and it accepted the same from that company in exchange 
for such other securities, without any actual knowledge of the trans- 
actions heretofore described that had taken place between the guar- 
anty company and the realty company. The relations existing be- 
tween the guaranty company and the realty company in August, 
1891, and from that time forward until both companies failed and 
became insolvent, were exceedingly close and intimate. They oc- 
cupied adjoining offices in the same building, kept their books and 
records in the same vault, and the affalrs of both companies were 
managed by the same persons; that is to say, the same persons who 
acted, respectively, as président, vice président, and treasurer of the 
guaranty company acted in a similar capacity for the realty com- 
pany. 

The décision of the case at bar hinges on thé question whether the 
entries in the account between the guaranty company and the realty 
company, relative to the Hart note and mortgage of date September 
1, 1890, as they appear on the books of the guaranty company, rep- 
resent actual transactions between the two companies, or whether 
they were purely flctitious and colorable, and were made to conceal 
the true ownership of said mortgage. In other words, the question 
to be determined is whether the realty company ever became, or in- 
tended to become, the owner of the Hart note and mortgage, or wheth- 
er it acted throughout for the accommodation of the guaranty com- 
pany, and permitted itself to be vested with an apparent title to 
the mortgage, and, after the foreclosure proceedings, with an ap- 
parent title to the mortgaged property, for the beneflt of the guar- 
anty company. Frank J. Percival, the secretary of the guaranty 
company, under whose direction ail the entries in the aforesaid ac- 
count respecting the mortgage appear to hâve been made, testified, in 
substance, to the following facts: That the realty company never 
had any interest in the Hart note of $17,085, and the mortgage se- 
curing the same, which are now in controversy; that the note and 
mortgage in question were simply passed through the account of the 
realty company on the books of the guaranty company, to give the 
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realty company an appearance of owning the same, the real owner- 
ship thereof being at ail times vested in the guaranty company; that 
on August 26, 1891, when the realty company drew its check on the 
guaranty company in favor of Hart for the sum of $18,797, no money 
was paid or intended to be paid, but said check was immediately 
offset by a crédit given to the realty company in the sum of |18,797, 
ostensibly for the eight Hart notes, which were at the same time 
delivered to the guaranty company; that when the said notes were 
subsequently charged back to the realty company, on April 21, 1892, 
the charge was balanced without the payment of any money, by a 
corresponding entry made on the same day on the opposite side 
of the account; that the realty company did not, in fact, purchase 
or intend to purchase the Hart mortgage when the same was as- 
signed to it on September 1, 1891, the transaction on that occasion 
being a mère device, which was resorted to, to extend the original 
loan, and at the same time make it appear that the loan had been 
taken up by the realty company; that ail the proceedings to fore- 
close the said mortgage were taken at the instance and for the beneflt 
of the guaranty company, by attorneys employed by it for that pur- 
pose; that said note and mortgage were in the custody of the 
attorney of the guaranty company when they were taken and for- 
warded to the Manhattan Trust Company in exchange for other se- 
curities ; and that when they were so taken and f orwarded, a crédit 
was given to the realty conjpany, in the account between the two 
companies, in the sum of |17,085. The same witness further tes- 
tifled, in substance, that the realty company was organized, among 
other things, for the purpose of taking care of defaulted mortgages 
belonging to the guaranty company, and to relieve the latter cOm- 
pany of the necessity of showing upon its books that it was the own- 
er of certain mortgages when they became overdue and were un- 
paid ; that it was the custom of the two companies to charge mort- 
gages backward and forward in the account that was kept between 
them, whenever it was deemed advisable to shift the apparent own- 
ership of a mortgage from one company to the other; that certain 
mortgages securing short-time paper belonging to the guaranty com- 
pany were thus treated, and were foreclosed in the name of the 
realty company ; that the object was to prevent too many foreclosure 
suits from being brought in, the name of the guaranty company, and 
thereby affecting its crédit; and that whenever, in a suit brought 
by the realty company, property was acquired by the realty com- 
pany at a foreclosure sale, it was the practice of the guaranty com- 
pany to cause such property to be either resold, or mortgaged for 
its beneflt. 

We hâve become satisfied, by a careful perusal of the record, that 
the foregoing statements of the witness Percival are trustworthy 
and substantially correct. Such was the view entertained by the 
trial court, and we hâve no doubt that its finding in that respect 
was right. The statements of this witness are strongly conflrmed 
by the intimate relations which existed between the guaranty com- 
pany and the realty company, by the fact that their affairs were 
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managed by thé same persons, and by the manner in which tlie note 
and mortgage in question were sliufeed back and forth in tlie ac- 
count, from one company to the otiier, without any apparent motive 
for so doing, unless it was to disguise the ownersliip of the Hart 
note for the benefit of the guaranty company. The first transaction 
between the two companies, when the realty company, having a 
balance with its banker of only |2,423.93, drew its check on said 
balance for |18,797, and at the same time received a crédit for a like 
amount, is highly suspicions. It is not probable, we think, that the 
book entries disclosing that transaction represent an actual purchase 
by the realty company of a note that was then overdue. It is more 
probable, we think, that the transaction was flctitious and colorable, 
and that it was merely a device to make it appear on the books of 
the guaranty company that the original loan had been paid, when 
in fact it had simply been extended by the original créditer. The 
same observation may be made with référence to the subséquent 
transaction of April 21, 1892; that is to say, the entries in the ac- 
count under that date do not represent, and were not intended to 
represent, an actual purchase of the Hart notes, of date August 
26, 1891, which were then overdue, and had been taken up by the 
guaranty company, but they were intended to make it appear on 
the books of the latter company, contrary to the fact, that the amount 
due to it on said notes had been paid by the realty company. We 
are satisfled that the subséquent foreclosure proceedings were pros- 
ecuted in the name of the realty company for the benefit of the 
guaranty company, and that the title to the property in controversy, 
which was acquired by the realty company at the foreclosure sale, 
was held by it in trust for the benefit of the guaranty company, and 
not for its own benefit. 

Such being our conclusion touching the issues of fact above stated, 
it foUows that the appellants hâve no just ground to complain of the 
decree rendered by the circuit court, which directed them to con- 
vey the property in controversy to the Manhattan Trust Company 
on the payment of certain attomey's fées and taxes that had been ad- 
vanced and paid by the appellants. The guaranty company was the 
équitable owner of the property when it delivered the original Hart 
note and mortgage to the Manhattan Trust Company in exchange for 
other securities by it held, and the necessary effect of such transfer 
was to vest the trust company with whatever right, title, or in- 
terest the guaranty company then had in the property covered by said 
mortgage. In view of the circumstances under which the note and 
mortgage were transferred to the trust company, it must be pre- 
sumed that the guaranty company intended by such transfer to 
pledge its interest in the property that was described by the mort- 
gage, for the purpose of securing the payment of its debentures, and 
a court of equity should give effect to that intention. The decree of 
the circuit court is therefore aflQrmed. 
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BBNNETT et aL T. SCHOOLEX. 

(Circuit Court, W. D. Pennsylvania. November 18, 1896.) 

Bii.li OP Rbvibw — Afteh-Discovebbd Evidence — Patbkt Suits. 

A défendant In a patent suit, against whom judgment bas been rendered, 
la not entitled to flle a supplemental blll, In the nature of a bill of revlew, 
upon the ground of after-discovered évidence, consisting of prlor patents, 
which could hâve been found, by proper search in the patent oftlce, before the 
decree was entered. 

Sur Application fbr Leave to File a Supplemental Bill in the Na- 
ture of a Bill of Eeview. 

A. S. Pattison and J. M. Nesbit, for plaintiffs. 
Strawbridge & Taylor, for défendant. 

BUFFINGTON, District Judge. This is an application by the 
respondent for leave to file a supplemental bill, in the nature of a 
bill of review. There bas been a hearing upon proofs; opinion flled; 
decree entered, adjudging complainants' patent valid, and that re- 
spondent had infringed certain claims; and a référence to a spécial 
master for accounting. The alleged ground for the présent ap- 
plication is after-discovered évidence, namely, United States patent 
No. 273,441, grànted March 6, 1883, to J. H. Bevington, and English 
patent No. 2,908, granted in 1867 to Marmaduke Wilkin and John 
W. Clark, which are alleged to disclose the invention shown by Beck- 
with in the patent in suit. The principle is well settled that, to war- 
rant the relief hère sought, the party asking it must, inter alla, 
satisfy the court that he could not, with the exercise of due and 
reaaonable diligence and care, hâve obtained such évidence prior 
to the hearing of the cause. Hitchcock v. Tremaine, 9 Blatchf. 
550, Fed. Cas. No. 6,540; Reeves v. Bridge Co., 2 Ban. & A. 256, Fed. 
Cas. No. 11,661; Baker v. Whiting, 1 Story, 218, Fed. Cas. No. 786; 
Page V. Telegraph Co., 2 Fed. 333. Tested by this standard, we are 
clearly of opinion that the petitioner has not shown himself entitled 
to the relief sought. Patent No. 298,935, to J. H. Bevington, was 
by him offered in évidence, and examined and considered by his ex- 
pert witness. It expressly referred to the Bevington patent, now 
sought to be shown as after-discovered évidence, in thèse words: 

The object of this invention Is to improve certain devices, on whlch I hâve 
already obtained letters patent No. 273,441, dated March 6, 1883, and to whlch 
référence is had in thls spécification. 

With such notice of the existence of the prior patent then and 
there brought home to him, he cannot urge it as after-discovered 
évidence. 

As to the English patent, the respondent has not met the burden 
the law casts on him. The only proof is that, after conférence with 
his then local counsel, he wrote a flrm of patent solicitors in Wash- 
ington for copies of ail patents prior in date to the patent in suit, 
relating to the subject of torpedoes; that they sent him a number 
of patents, but the two patents now complained of were not among 
them. There is no proof as to the nature of search made by the 
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flrm to which he sent, or, indeed, that any was made. We cannot 
présume that such search was made. Indeed, if presumptions were 
to avail, the presumption is rather against the theory of a thorough 
search. The patents sent did net include the Bevington patent, now 
complained of, and which was covered by the respondent's request. 
Then, toc, respondent's aflfldavits show that on search by his Phil- 
adelphia counsel, made in préparation for the présent application, 
the English patent was found in the place in the patent office where 
prudence suggested a search be made. In the absence of ail affirm- 
ative proof that such a search was made by the parties to whom 
respondent flrst applied, we think we are justiâed in assuming that, 
if such search had been made when the bill was âled, it would hâve 
resulted as the présent one did, viz. in finding the English patent. 
Respondent's application will be discharged, at his cost. 



SANDERS v. PECK et al. 

(Circuit Court, N. D. Illinois. July 11, 185)6.) 

Equity Jukisdiction— Sale op Bonds— Estoppel — Principal and Agent. 

Equity wlU not Interfère with a sale of bonds on the ground that the pérson 
selling them was not authorized to do so by the owner, where it appears that 
the purchaser did not know of such want of authority or of the real owner- 
shlp of the bonds, and that the owner had so conducted hlmself that the pur- 
chaser supposed he had no Interest in the bonds. 

Suit by Joshua C. Sanders against Ferdinand W. Peck and one 
Corbin. 

W. A. Foster, for complainant 
Page & Booth, for défendants. 

GrROSSCUP, District Judge (orally). The bill, answer, and évidence 
in this case présent to the court a complicated séries of facts which it 
will be unnecessary to narrate. The facts, in the end, ail bear upon 
the inquiry whether the complainant authorized the défendant Corbin 
to sell the bonds in dispute to Page & Booth, as attorneys for Peck. 
If Page & Booth had, before the making of the contract between 
them and Corbin, notice of ail that transpired between the complain- 
ant and Corbin, the testimony would leave me in doubt as to what I 
should do; in other words, there are many circumstances in this 
record that indicate that Corbin had no such authority as he claims, 
and there are many other circumstances, notably the letters of Sep- 
tember 2d, from Corbin to Sanders, and the reply thereto of Septem- 
ber 6, 1890, which indicate that the pending negotiations between 
Corbin and Page & Booth were at that time known to the complain- 
ant. The testimony, however, does satisfy me that, prior to the fll- 
ing of the bill in this case. Page & Booth had no knowledge of com- 
plainant's interest in a portion of the bonds, and that prior to the let- 
ter of Sanders to them of September 18, 1890, they had no knowledge 
of the complainant's interest in the other bonds. The complainant 
so conducted himself that Page & Booth very naturally supposed that 
77 F.— 23 
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he had no înterest in thèse secnrities, but that the same were held by 
the parties in wkose names tbey stood, and who appeared bef ore the 
courts in the then-pending litigation as the true owners thereof . It 
is perfectly manifest that there was no conspiracy upon the part of 
Page & Booth, or the Pecks, to obtain the ownership of thèse bonds 
against complainant's wish or interest. Their contract for purchase 
was based— rFirst, upon their own interest in their acquirement ; and, 
secondly, upon a bona ûde belief that they were dealing with the 
représentative of the true owners of the bonds, and that such repré- 
sentative had authority to act; and this belief is attributable to the 
conduet of complainant himself. Under such circumstances, It 
would be inéquitable to allow the complainant to shift his position, 
respecting thèse bonds, to the injury of the purchasers (and it must 
be inferred that any failure to carry out the contract would be an 
injury to them), unless the court is clear that he did not knowingly 
contribute to the information or belief upon which the purchasers 
acted. Upon that proposition I am not clear. If the inquii-y were 
whether authority had been given or not, the inclination of my belief 
would be that it had been so given; but affected, as this belief is, by 
the situation and equities of the purchasers, my conclusion is no 
longer an inclination, but strong conviction, that the complainant 
ought not to prevail. The decree, therefore, will be in favor of the 
défendants. 



MINNESOTA TRIBUNE CO. V. ASSOCIATED PRESS. 

(Circuit Court, D. Minnesota. November 16, 1896.) 

Contracts—Intekpretation— Parties— News Association Service. 

A newspaper company having an exclusive contract right in its locality to 
the news service of a prees association, for publication in Its own newspaper 
only, agreed to lease to a rival publication, for three years, the right to aise 
recelve the same service, and to cause the association's wlres amd operator to 
be placed In Its office, so that the news reports might be delivered direct, pro- 
vided the association would consent thereto. At a conférence between the 
managers of the two newspapers and the manager of the association, the latter 
verbally agreed to comply with the arrangement, In considération of an In- 
crease in the weelîly payments, and thereupon the contract between the two 
newspapers was executed in writing by them. Pending the existence of this 
arrangement, a new news association was formed, with a by-law making 
eligSble as members thereof, without the assent of Its local board, newspapers 
which were entitled, on a given date, to recelve service of news from the old 
association "under exlsting contracts." Held, that the second newspaper was 
within this description; that it was, at the date specified, receivlng service from 
the old association, under a contract to which both were parties, namely, the 
contract arlslng from the verbal agreement of the managers. 

This was a bill in equity by the Minnesota Tribune Company, a 
Minnesota corporation, against the Associated Press, a corporation 
organized under the laws of Illinois, to enjoin the alleged viola- 
tion of a contract, and to recover damages for past violations. 

The bill of complaint, omitting the merely formai parts, was as 
follows: 

(1) That your orator is a citizen of the state of Minnesota, and a corporation duly 
organized, created, and exlsting under and by virtue of the laws of the said state 
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of Minnesota, wlth its principal ofQce for the transaction of Its business in flie clty 
of Minneapolis, In said state of Minnesota. That the défendant, the Associated 
Press, Is a corporation duly created, organlzed, and existing under and by virtue 
of the laws of the state of Illinois, aad has been such since the ISth day of De- 
cember, 1892; aad ever since the said 13th day of December, 1892, the said de- 
fendant has been, and still is, a citizen of the said state of Illinois. 

(2) ïhat your orator, for many years last past, and during ail the times here- 
inafter stated, has been, and still is, the owner and engagea in the printing, pub- 
lishing, and cireulating of a dally moming newspaper, loiown as the "Minneapolis 
Tribune," at the city of Minneapolis, in the state of Minnesota. ïhat your orator 
has deriyed great revenue from the publication and sale of said Minneapolis 
Tribune. That the circulation and sale of said Minneapolis Tribune is very large, 
and the said paper is of great value and worth to your orator. That the extent of 
the sale and circulation of the said Minneapolis Tribune dépends entirely upon 
the charaeter and quantlty of the news and information, both domestic and for- 
eign, that your orator is able to obtain and publish therein; and the value of your 
orator's said newspaper, and the extent of the sale and circulation of the same, 
dépend upon whether or not your orator can obtain and publish such news and 
information exeluslvely In said paper, in the vlcinity or localîty in which said news- 
paper is Issued and published. That, aside from the income derived from the sale 
of said newspaper, the value of said paper, and the Income your orator dérives 
from the publication, sale, and circulation thereof , dépend entirely upon the amount 
of advertlsing matter your orator can obtain for Insertion and publication In said 
newspaper. That the principal tnoome derived from the publication of the said 
MinmeapoMs Tribune hy your orator la from the advertlsing matter Inserted and 
pnbllshed therein. That the aanoimt of advertlsing matter that your orator is able 
to obtain for Insertion and publication in said newspaper, and the prlce that your 
orator receives therefor, dépend ahnost entirely upon the extent to which your 
orator is able to sell and clrculate said Minmeapolis Tribune. 

(3) That the défendant Is engagea In the business of gathering and coUecting 
news and information in ail parts of the United States and foreign countrles for 
publication, and In selling and supplylng in varlous parts of the United States. 
That such news, when so gathered and coUected and supplied to the publisher 
of a newspaper, is of great value to such publisher, espedaJly If such publisher has 
the right to recelve and publish the same exeluslvely In its paper In the locality 
or vidnlty in which such newspaper Is published and circulated; and that such 
news so gathered and oollected is of espeeial value to your orator for the reason 
herein stated. That the only means by which your orator can obtatn the news of 
the différent states, and especially foreign news, is through this défendant, or such 
other news-gathering organlzations or associations as mày exist. That said de- 
fendant is the principal news-gathering association or organization In the United 
States, having agencies in every state in the Union, as well as In aU the large 
cities of foreign eountries. That a very large number of the newspapers in the 
United States rely, and youi orator especially rehes, and Is dépendent ahnost en- 
tirely, upon the saiid défendant for the gathering of news and Information in, and 
fumisihing the same from, ail territory lylng outside a radius of sixty mUes from 
the clty of Minneapolis. 

(4) That prior to the maJiing and exécution of the contract herelnafter ref erred to 
between your orator and the said défendant, your orator received ail of its news, 
from the territory lying outside a radius of sixty mUes from the city of Minneapolis, 
from two news-gathering associations known as the "Western Associated Press" 
and the "United Press." That, after the défendant herein was organlzed as above 
alleged, your orator, at the tlme said contract herelnafter set forth was made, 
and at the spécial Instance and requeat of said défendant, and relylng upon the 
privilèges granted to It by its contract wlth the saiid détendant, and the good 
faith of the said défendant in carrying out the same, ceased to do business wlth the 
said Western Associated Press, and ceased to reçoive any news or information 
from it. That, as your orator Is informed and believes, and so allèges the fact to 
be, many of the newspapers in the Western states did likewise, and in conséquence 
thereof the said Western Associated Press, at the time said contract was made, or 
shortly thereafter, went out of existence, and ceased to gather any news or infor- 
mation or to do any business. That after the making of the conti-act herelnafter 
set forth between your orator and the said défendant, and by virtue of and pur- 
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suant to thé terms aad conditions of sald comtract, eald défendant, by Its board of 
dlrectors, on or about the 25th day of August, 1S93, deelared the said TJnlted Press 
antagonistie to the said défendant, within the meaning of the by-laws of said dé- 
fendant, and thereupon duly notified and required your orator to cease recelving 
any news from, or furnishlng any news to, the said United Press, as required by 
the terms and provisions of said contract between your orator and said défendant. 
That thereafter, relying upon the terms and conditions of said contract between 
youT orator and the said défendant, and the good faJth of the said défendant in 
carrying ont the same, and pursuant to said notice and requirement of said de- 
fendant, your orator did cease to receive any news from the said United Press, 
or to f umish any news to It, as required and directed by the sald défendant under 
the terms and provisions of sald contract between It and your orator. That ever 
since your orator has been, and now Is, dépendent upon, and has almost entirely 
relied upon, said défendant for the supplylng of news and infoimation to your ora- 
tor from ail territorj'- lying outside a radius of sixty miles from the sald clty of 
Minneapolis, as above alleged. That your orator has no right or authorlty to re- 
ceive any news from the sald United Press at the présent time, nor has it had any 
such right or authorlty since dtrected, as aforesaid, by said défendant, to cease 
receiving news from or fumlshing news to sald United Press; and your orator can- 
not now, nor can it in the future, receive any news or Information for publication 
from said United Press without forfelting ail its rights and privilèges under the 
sald contract between your orator and the said défendant. That the said United 
Press and the said défendant are the only news-gatherlng associations extensively 
engaged In that business In the United States. 

(5) That the contract referred to between your orator and the said défendant 
was duly made and entered Into by and between your orator and said défendant 
on the 2d day of March, 1893, a copy of which sald contract is hereto attached, 
and marlied "Exhlbit A," and hereby made a part of this, your orator's blU of 
complaint; and your orator asks that It be considered and treated as a part of this, 
its bill of complaint. That by said contract, among other things, the said défend- 
ant sold and conveyed to your orator the right and privilège of publishlng in the 
Minneapolis Tribune, Minnesota, the night news reports of the défendant for a term 
of ninety-two years, and the sald défendant agreed to dellver the same to your 
orator In, time for pubUcatlon In sald newspaper. Your orator agreed to receive 
said news reports from said défendant for the said perlod of nlnety^wo years, and 
to publish the same in said Minneapolis Tribune continuously, and to pay theref or 
ninety-four and 90-100 dollars per weels In advance, and to pay any addltional 
weekly assessment which the board of dlrectors of sald défendant or the execu- 
tive eommittee thëreof should malce, not exceedlng fifty per cent, of the primai 
sum agreed to be pald. That your orator agreed not to furnish any news, before 
publication, to any persoo or corporation engaged In the business of cdllecting news, 
except upon the written consent of the board of dlrectors of said défendant; and 
your orator further agreed that It would not furnish to any person any of the news 
received by it from sald défendant before publication; and your orator further 
agreed not to furnish Its spécial or other news to, or receive any news from, any 
person or corporation which shall hâve been deelared by the board of dlrectors of 
said défendant antagonistie to said défendant, af ter having received notice of 
such déclaration on the part of saild défendant; and sald défendant, on its part, 
agreed not to furnish any news reports to any newspaper to be published In the 
territory described in Its said contract not then entitled to receive the same under 
the by-laws of sald défendant without the wiitten consent of your orator or Its 
assigns. That from and since the exécution of said contract between your orator 
and the said défendant, your orator has fuliy and oompletély carried out and ob- 
served ail of the terms, provisions, and conditions of sald conttaet by it to be car- 
ried out and observed, as required by the terms and provisions thereof. 

(6) That, during ail the times herein stated, the Journal Printing Company has 
been, and still is, a duly organlzed and existlng corporation under and by virtue 
of the laws of the state of Minnesota, with Its principal place of business in the eity 
of Minneapolis, in sald state. That, among other things, the Journal Printing Com- 
pany has been, prior to and since the 27th day of September; 1894, the owner of, 
and engaged hi printing, publishlng, and circulatîng, at the said city of Minne- 
apolis, a daily moming newspaper known as the "Minneapolis Times." That the 
said Mumeapolis Times is printed, published, and clrculated at the same time, 
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and In the same territory, as the sald Mlnneapolis Tribune, and Is a direct com- 
petitor of the said Mlnneapolis Tribune; and the said Journal Printing Company, 
tlirough the said Mlnneapolis Times, has been, and still is, attempting to interfère 
with and supplant the sale and circulation of the said Mlnneapolis Tribune among 
the newspaper-reading public in the territory where the said Minneapolis Tribune 
Is sold and circulated. That ever sinee an or about the 27tli day of September, 
1894, the said défendant, in direct violation of your orator's rights, and dlsregard- 
ing its obligations to your orator under said contract, bas sold and f umished to the 
saJd Journal Printing Company ail of Its night news reports, being the same news 
reports and information which It had contrax;ted and agreed to fumish exclusively 
to your orator under and by virtue of the tenus and provisions of said contract be- 
tween your orator and the said défendant; and the said Journal Printing Com- 
pany has received the said night news reports, and aU of the same, from the said 
défendant, and published ail of the same in the Minneapolis Times,— ail of which 
has been done by the sald défendant without the consent of your orator, elther 
written or otherwise, and notwithstanding your orator's eamest protests and re- 
quests to the eontrary; and the said défendant threatens and states that It will 
continue to fumish the same In the future, as It has done for sereral weeks last 
past, to the said Journal Printing Company for publication and circulation in said 
Minneapolis Times. 

(7) That a tnie and correct eopy of ail of the by-laws of said défendant, relat- 
Ing to or regulating what newspajwrs or publishers of newspapers were entltled 
to recelve the said news reports at the time of the maklng of sald contract or since, 
is set forth in "Exhibit B," hereto attached and made a part of this, your orator's 
biU of ccmplaint; and your orator asks that the same be considered and treated 
as a part of this, its said bill of complaint. That the sald Journal Printing Com- 
pany, or the said Minneapolis Times, was not at the time of the making of sadd 
oontract between your orator and the said défendant, nor has elther since been, 
nor is elther at the présent time, entltled to recelve the said night news reporta 
under and by virtue of the terms and provisions of sald contract between your 
orator and the said défendant, or under the by-laws of said défendant; and that 
your orator, at the time of making said contract, was, ever since has been, and 
still Is a member of the local board referred to In said by-laws for the territory 
covered by said contract. That the Mlnneapolis Tribune, referred to In said con- 
tract between your orator and the sald défendant, is the same Miimeapolis Tribune 
referred to in this, your orator's bill of complaint, as beIng owned and published 
by your orator at the said dty of Minneapolis. 

(8) That by reason of the wrongful acts of the sald défendant, and the viola- 
tion on the part of the défendant of the terms and provisions of the said contract, 
your orator and the sald défendant, as above allogod, the said property of your 
orator, to wît, said newspaper, has been, and will In the future be, greatly and 
Irreparably injured, Its circulation and sale greatly and in'eparably Impaired, and 
the amount of advertislng matter which your orator can obtain for insertion and 
publication in said Minneapolis Tribune, and the prioe your orator can obtain 
therefor, has been, and in the future will be, greatly and Irrepai'ably Interfered 
with and damaged. That your orator has already and will in the future sustain 
Irréparable damage and loss, and its said property, to wit, the said Minneapolis 
Tribune, will be greatly and irreparably damaged, hy reason of the wrongful acts 
aforesald of said défendant. 

Wherefore, your orator prays that this honorable court may order, direct, and 
decree that a writ of Injunction issue out of and under the seals of this court, en- 
joinlng and restralnlng the said défendant, and each and ail of Its ofilcers, serv- 
ants, agents, and employés, during the term of said contract, from furnishlng the 
sald night news reports of said défendant to the said Journal Printing Company 
for publication in the sald Mlnneapolis Times, or in any other morning newspaper 
published within the territory described in said contract, and from any further 
violation of said contract in the manner herein set forth, and requiring and dl- 
rectlng the said défendant to fully carry out and comply with the terms and condi- 
tions of the same; and your orator further prays that, upon the renderlng of the 
decree above prayed, the court assess, or cause to be assessed, the damages your 
orator has sustained, in so far as the same are ascertainable, by reason of the vio- 
lation of sald contract, up to the time of renderlng such decree; and your orator 
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prays that it may hâve such other and further relief in the premises as to the court 
may seena just and équitable. 

The agreement between the Minnesota Tribune Company and the 
Associated Press, which was marked "Exhibit A," and by référence 
made part of the bill of complaint, was as follows: 

Exhibit A. 
Séries A. This agreement, made and entered into this second day ot March, 1893, 
by and between The Associated Press, the party of the flrst part, and The Min- 
nesota Tribune Company, the party of the second part, witnesseth, that, for and In 
considération of the eovenants herein oontalned, the parties hereto hâve mutually 
agreed as follows: (1) The party of the flrst part hereby seils and conveys to the 
paity of the second part the right and privilège of publishing in the Minneapolis 
Tribune, a newspaper printed in the Bnglish language at Minneapolis, Minn., the 
nisht news report of the Associated Press for the term of nlnety-two years, and to 
deliver to said party of the second part, in tlme for publication in sald newspaper, 
the said report, so far as it may be practleable so to do. (2) Said party of the sec- 
ond part agrées to receive the said news report of sald party of the flrst part for 
said term of ninety-two years, and to publish the same in said newspaper con- 
tinuously, and to pay therefor ninety-four and 90-100 dollars per week in advance, 
and also to pay any additiooal weelily assessments made by the board of dl- 
rectors or executive committee of said first party npon sald party of the second 
part, not exceedlng fifty per cent. (50%) of the amount above agreed to be paid 
weekly, in like weekly installments in advance. (3) Sald party of the second part 
agrées to furnîsh to the party of the flrst part the news, local and télégraphie, of 
the foUowing described territory, viz.; Within a radius of sixty miles from sald 
City, exeepting the city of St. Paul anid such territory adjacent thereto as is cov- 
ered by the franchise rights of the members of sald city. In aeeordance wlth the 
provisions and requirements of section one of article eleven of the by-laws of said 
party of the flrst part. (4) It is mutually understood and agreed that the board of 
directors of said party of the flrst part shall hâve the right and power to change, 
fiom tlme to tlme, the weekly assessments to be paid by sald party of the second 
part for the newa report hereînbefore mentioned, without limlt as to amount, and 
that said party of the second part shall pay the amount of said weekly assessment 
so long as it takes said news report. In the event that said weekly assessment 
shall be inereased more than flfty per cent. (50%) above the weekly amount sped- 
fied and agreed to be paid by said second party at the date of this contract, then 
and in such case said second party shall hâve the right to terminale this contract, 
and ail liabilitles thereunder, upon the transfer and surrender to sald flrst party 
of ail of his stock in said Associated Press, for which he shall be entltled to re- 
ceive from said flrst party the par value thereof . (5) It is further mutually agreed 
between the parties hereto that the franchise or privilège granted by this contract 
to said party of the second part may be transferred with the said Mtnneapdlis 
Tribune newspaper, provided the new proprietor shall enter Into a new contract 
with said party of the flrst part shnilar hereto. (6) Said party of the second part 
eovenants and agrées that it wlU not fumlsh, before publication, any news to any 
persjon or corporation engaged In the business of coUecting or transmitting news, 
except upon the written consent of the board of directors of the party of the flrst 
part had and obtained; and that It wiE not fumlsh to any person any of the news 
received by it under this, contract before publication by It; and that it will not 
fumish its spécial or other news to, or receive news from, any person or corpora- 
tion which shall hâve been declared by the board of directors of said party of the 
flrst paît antagonistic to sald party of the flrst part, after havlng received notice 
of such declaxatloe. (7) It is further mutually agreed between the parties hereto 
that the rights, dutles, and obligations of the respective parties hereto, except as 
hereînbefore speciflcally provided for, shall be controUed and governed by the by- 
laws of said puTty of the flrst part now or hereafter m force during the life of this 
contract; and that the right to receive news under this contract may be susi)ended 
or terminated in the marmer and for the causes specified In said by-laws. (8) It 
is further stipulated and agreed that said party of the first part shall In no event 
be liable for any loss or damage ailsing to sald party of the second part by rea- 
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son of the publication of any of the news received by ît from said party of the 
first part under thls contraet It is agreed that the word "person," in this can- 
tract, includes any partnership, corporation, association, newspaper, or agency. (9) 
Said party of tlie first part promises and agrées not to fumish any news reports 
to any newspaper pubUshed in the said territory described in this contraet, not 
now entitled to receive the same under the by-laws of said party of the first part, 
wlthout the wrltten consent of the said party of the second part or Its assigna. (10) 
Said party of the second part bas assigned and transferred its stocls In said party 
of the fljst part to the said party of the first part, whlch stock Is to be held by said 
party of the first part as security for the performance by said party of the second 
part of this contraet an Its part. Said party «f the second part, in considération of 
the maklng of this contraet by said party of the flrst part, hereby oovenants and 
agrées that it will not sell or part with any Interest ta said stock to any party 
who shall not be the proprietor of a newspaper whlch shall at the time be on the 
membership roll of said party of the flrst part; and that It will keep and observe 
and perform ail the requiremeaats of the by-iaws of said party of the flrst part now 
or hereafter In force during the Ufe of this contraet. 

The by-Iaws of the Associated Press affecting the rights of the 
parties, and which were referred to in the bill as "Exhibit B," 
were in the following language: 

Exhibit B. 

By-Laws (of the -Associated Press) Kelating to Members. 

"VI. Membership. 

(1) Who are Members. The proprietors of the newspapers recelvlng the news re- 
port of the Associated Press shall constitute its membership, and be designated as 
"Members of the Associated Press." 

(2) Membership Eoll. The secretary of the Company shall keep a record of ail 
newspapers entitled to a news report from the association, to be known as the 
"Membership Roll," and no service of news shall be rendered to any newspapei' 
until it shall hâve been properly enrolled. 

(3) Who are Eligible. Memberships shall not be oonfined to newspaper proprie- 
tors who are the owners of stock, but may be issued wlthout regard thereto, to any 
newspaper proprietor, ta accordance wlth the terms and conditions provided in 
thèse by-laws. 

VII. Admission of Members. 

(1) How Admitted. Application for admission to be a member of this associa- 
tion shall be made by a communication In writlng addressed to the board of di- 
reotors, and signed by the proprietor of the newspaper for which the news report 
is desired. The application shall be accompanied by the consent in wrlting of ail 
persons whose consent is necessary, under the by-laws, to authorize the board to 
gnmt the application. Applications may be acted upon at any meeting of the board 
of directors or the executive committee, the affirmative vote of a majority of those 
présent being necessary to elect. 

(2) Consent of I^ocal Board. No new member shall be admitted except in ac- 
cordance with the provisions of the by-laws relatlng to local boards, where pub- 
lication Is proposed ta a city or town having at the time one or more members 
holding certiflcates of Séries A. Newspapers which were entitled to a service of 
news under existing contracts with the Western Associated Press or the United 
Press on the 15th day of October, 1892, shall not be considered new members, 
within the meaning at thls article. 

(3) Membership Contraet. Every member shail be required to exécute a contraet 
wîth the association before the name of the newspaper of which the member is 
proprietor shall be entered upon the membership roll. The form of this contraet 
shall be prescribed by the board of directors, and it shall conform to the require- 
ments of the by-laws, embodying the substance of their provisions respecting the 
rights and duties of members. 

(4) Stock Deposit to Secure Contraet. Each membership contraet shall crbligate 
the member to deposit with the treasurer of the Company ail shares of the stoclc 
of the Company of which he shail be the owner, or shall become the owner at any 



360 77 FEDERAL REPORTER. 

time, to be hdd as securlty to Insure the proper performance of ail the covenants 
of the contract. 

"VIII. Certlficates of Membership. 

(1) Fonn of Certifleate. The évidence of membershlp shall be a certlflcate signed 
by the président aod secretary of the Associated Press, and bearlng Us seal. It 
shall set forth the language in which the newspaper admltted as a member shall 
be printed. It shall state whether the newspaper is a morning or aftemoon paper, 
and the plaôe of Its publication. It shall entitle the holder to reçoive for publica- 
tion In the newspaper named a day or ndght report; as may be speclfled, upon 
payment of a weekly toU, to be fixed from time to time by the Associated Press, 
acting through its boaid of directors. Certiflcates shall be Issued in two classes, 
to be designated "Séries A," and "Séries B," and shall state the substance of the 
franchise obligations Induded In the contract of the member as provlded ta thèse 
by-laws. 

(2) Séries A. The holder of a certifleate of membership of Séries A shall be en- 
titled to reçoive the news report provlded for In his contract, and no new member- 
ship shall be created In his clty, or sueh additional territory contiguous thereto as 
may be specified In his contract, wlthout the consent tn writing of ail the holders 
of certiflcates of Séries A in such clty amd additional territory, except as may be 
otherwise provlded in thèse by-laws. 

(3) Séries B. The holder of a certifleate of membership of Séries B shall be en- 
titled to the report specified in said certifleate, and shall not be deprived of the 
same, except as niay be provlded ta thèse by-laws. It shall not oarry with it any 
exclusive or restrictive privilèges whatscever, except as provlded by speciflc con- 
tract otherwise; and its sole object shall be to establlsh the fact that the news- 
paper holding it is a member of the Aœociated Press, entitled to reçoive the speci- 
fied service upon payment of the weekly toU flxed from time to time by the asso- 
ciation through Its board of directors. 

IX. Rights and Privilèges of Members. 

(2) Hours of Publication. Mornlog papers shall be entitled to ail dispatches re- 
ceived in any oflSce of the Associated Press before 5 a. m., standard time, with 
the privilège of publication between 11 p. m. and 11 a. m., standard time; and 
afternoon papers shall be entitled to ail dispatches received to any office of the As- 
sociated Press before 4 p. m., standard time, with the privilège of publication be- 
tween 11 a. m. and 11 p. m., standard time: provlded, the board of directors may 
awthorize the issue of extra éditions outside of the hours named upon extraordi- 
nary occasions. 

X. Local Boards. 

(1) Charter, In every city where there shall be more than one member holding 
a membership certificate of Séries A, as heretofore provlded for in by-law VIII., 
there slaall be a local board acting under a charter issued by the board of directors 
of the association, which shall be signed by the président and secretary, and bear 
the seal of the Company. 

(2) Composition and Power. Bvery member In sueh city, holding a certificate of 
Séries A, shall be entitled to a représentation and one vote at ail meetings of the 
local board, and no new membership aball be issued authorizing the publication 
of the news of the association in any city without the imanimous consent ta writ- 
ing of tlie members of the local board In that city. 

(5) Where Only One Member. In any city where there shall be only one mem- 
ber holding a certifleate of Séries A, such member shall hâve and exercise ail the 
powers and privilèges of a local board undei any of the by-laws. 

Munn, Boyeson & Thygeson, for complainant. 
W. D. Cornish, for défendant. 

LOCHEEN, District Judge. The above-entitled cause came on 
regularly for hearing upon the pleadings and évidence, at the court 
room in the fédéral building at St. Paul in said district, on Sat- 
urday, the 3d day of October, A. D. 1896, in the June, 1896, gênerai 
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term of said court in said Third division of said district, and the 
complainant and défendant appeared by their respective counsel 
and were heard. From the admissions in the pleadings, and the 
évidence presented, it appears: Tliat ail the allégations contained 
in the subdivisions numbered 1, 2, 3, 4, and 5 of complainant's 
bill of complaint are true, as therein stated and set forth. That 
Exhibit A, attached to said bill of complaint, is a true and correct 
copy of the contract entered into between the complainant and 
défendant on the 2d day of March, 1893, and still in force; and that 
Exhibit B, attached to said bill of complaint, is a true and correct 
copy of ail the by-laws of the défendant relating to or regulating 
what newspapers or publishers of newspapers were entitled to 
reçoive the news reports, furnished by the défendant, at the time 
of making said contract, and at ail times since and hitherto. That 
the Journal Printing Company is, and at ail times stated in said 
pleadings has been, a duly-organized Minnesota corporation, with 
its principal place of business in the city of Minneapolis, in said 
state; and that since the Ist day of July, 1894, it has, among other 
business, been the owner of, and engaged in printing, publishing, 
and circulating in said city of Minneapolis, a daily morning news- 
paper, known as the "Minneapolis Times," which is printed, pub- 
lished, and circulated at the same time, and in the same territory, as 
is the complainant's daily morning newspaper, the Minneapolis Trib- 
une, and is a direct competitor with said Minneapolis Tribune, for 
sale, subseription, and advertising. That on the 27th day of Sep- 
tember, 1894, the said défendant, without the written or other con- 
sent of said complainant, and against its objection and protest, en- 
tered into a written contract with the Journal Printing Company 
aforesaid, of that date, whereby, for the tolls and other considéra- 
tions stated therein, said défendant contracted and agreed, for the 
term of 90 yoars thereafter, to grant and furnish to said Journal 
Printing Company, for publication in said Minneapolis Times, the 
night news reports of said défendant, and to deliver the same to 
said Journal Printing Company in time for daily publication in 
said Minneapolis Times; and that under such contract, and ever 
since the date thereof, said défendant has sold, furnished, and de- 
livered to said Journal Printing Company ail its nightly news re- 
ports for publication in said Minneapolis Times, and that the same 
has been publisfied in said Minneapolis Times as so furnished; and 
that said défendant purposes and intends to continue to sell, fur- 
nish, and deliver its nlght news reports to said Journal Printing 
Company, under such contract, for such purposes. That on the 2d 
day of March, 1893, neither the Minneapolis Times nor the Min- 
neapolis Times Company, a Minnesota corporation then owning 
and publishing said Minneapolis Times, was a member of the de- 
fendant corporation, or had then any contract with the défendant 
for the furnishing of any news by the défendant for publication 
in the Minneapolis Times. That during and prier to the month of 
Jane, 1891, and before the corporate existence of said défendant, 
two other district corporations, commonly called the United Press 
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and the Western Associated Press, were respectively engaged in 
the business of gathering and collecting news and information in 
thè United States and elsewhere, and in selling and furnishing the 
game to newspapers, and the proprietors of newspapers, for pub- 
lication. That the complainant was in June, 1891, a member of, 
and had contracts with, each of said two last-named corporations, 
by which contract the complainant was entitled to hare, exclu- 
sively, in the said city of Minneapolis, the night news reports of 
each of the same corporations for publication. That by the terms 
of complainant's contract with the United Press aforesaid, the said 
United Press contracted to fumish its night news reports to the 
complainant for publication in the morning in the complainant's 
newspaper, the Tribune, and for no other purpose, subject to the 
by-laws of the United Press, and that it (the United Press) would 
not render the same service, for publication in the English lan- 
guage, in said Minneapolis, without the consent of the complainant. 
Such contract also provided that the complainant's rights there- 
under might be sold with complainant's said newspaper, but that 
it could not be otherwise transferred without the consent of the 
United Press indorsed upon said contract. The particular terms 
of complainant's contract with said Western Associated Press do 
not appear, but the complainant's right to its night news reports 
for publication in said city were exclusive. That in the month 
of June, 1891, the Minneapolis Times Company, a Minnesota cor- 
poration, being then engaged or about to engage in the publication, 
in said city of Minneapolis, of the Minneapolis Times, as a daily 
morning newspaper, in the English language, entered into negotia- 
tions with said complainant for the obtaining of the night news re- 
ports of said United Press and said Western Associated Press for 
publication in said Minneapolis Times; and that it was thereupon 
agreed between said Minneapolis Times Company and said complain- 
ant that, in case the said United Press and Western Associated Press 
would severally consent thereto, the said complainant would let 
and lease to said Minneapolis Times Company the right, franchise, 
and privilège to hâve and receive the night news reports of said 
United Press and said Western Associated Press, received in the 
usual course of business, at said city of Minneapolis, for the publi- 
cation thereof in said Minneapolis Times, and for no other use or 
purpose, for the term of three years from the Ist day of July, 1891, 
and would, without expense to said Minneapolis Times Company, 
cause said United Press Company to place and maintain during said 
term, in the office of said Minneapolis Times Company in said city 
of Minneapolis, such wires, télégraphie instruments, and telegraph 
operators as said United Press should deem adéquate to receive 
and transcribe such news reports sent by it to said city of Min- 
neapolis, and that said complainant would also fumish during 
such term, to the Minneapolis Times Company, for publication in 
said Minneapolis Times, copies of said night news reports of the 
Western Associated Press; that in considération thereof the Min- 
neapolis Times Company would pay said complainant |3,600 per 
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year in semiannual payments, and also, in weekly payments, one- 
half of the weekly tolls which said complainant would bave to pay 
to said United Press and said Western Associated Press for their 
service, respectively, of sucli news reports. That said Western 
Associated Press at once, on complainant's request, consented to 
sucli proposed contract between tbe complainant and said Min- 
neapolis Times Company; and that upon a conférence between the 
manager of the complainant, the manager of the Minneapolis Times 
Company and the Western manager of said United Press, had at 
Chicago, just prior to June 21, 1891, the said United Press, in con- 
sidération that its weekly tolls for sending such news reports should 
be increased the sum of 115 per week, also assented to said pro- 
posed contract, and agreed that said United Press would conform 
thereto; and that thereupon, on the 29th day of June, 1891, the 
said complainant and said Minneapolis Times Company caused the 
said proposed contract to be reduced to writing, with other stipula- 
tion3 therein contained, needless to be referred to herein, and duly 
executed and mutually delivered the same, in duplioate; and that 
said United Press thereupon removed its wires, télégraphie instru- 
ments, and telegraph operators to the office of the Minneapolis 
Times Company, and from the Ist day of July, 1891, increased its 
tolls $15 per week for its news reports so furnished; and that there- 
after, and until September, 1893, the Minneapolis Times Company 
continued to receive such night news reports, directly from the 
United Press, and by copy from the complainant from the Western 
Associated Press, and to publish the same daily in said Minne- 
apolis Times newspaper, and that said Minneapolis Times Company 
performed said contract with complainant, in ail things on its part, 
during the same time. That on or about July 1, 1894, the sàid Min- 
neapolis Times Company sold and delivered the Minneapolis Times 
newspaper, and ail the property, rights, franchises, and contracts 
connected therewith and with the publication thereof, to the said 
Journal Printing Company, which has since been the owner of the 
same, and the proprietor of said Minneapolis Times newspaper. 

As the complainant, on March 2, 1893, became a member of the 
défendant under its contract or certiflcate of membership of that 
date of the kind denominated "Séries A," and was then the only 
member of défendant entitled to receive its night news reports 
in the city of Minneapolis, and no other person or corporation had 
then any contract with défendant for the réception of its night 
news reports in that city, the défendant, by the terms of its con- 
tract with the complainant, and by the terms of its by-laws, had 
00 right thereafter, without the written consent of the complain- 
ant, to admit the Journal Printing Company as a member entitled 
to receive the defendant's night news reports in said city, for pub- 
lication in the Minneapolis Times, unless, and within the purview 
of section 2 of article VII. of defendant's by-laws, the Minneapolis 
Times was a newspaper which was "entitled to a service of news 
under existing contracts with the Western Associated Press or the 
United Press on the 15th day of October, 1892." If the Minne- 



364 77 FEDERAL REPORTER. 

apolis Times was, on October 15, 1892, under existîng contracta 
with the Western Associated Press or with the United Press, en- 
titled to a service of news, its proprietors might, after March 2, 
1893, apply for and be eligible to membership in the défendant cor- 
poration, entitled to its news reports, without being considered a 
new member, and without the consent of the complainant. The 
évidence shows that the Minneapolis Times was on October 15, 
1892, under existing contracts, entitled to receive, and was receiv- 
ing, service of news from the Western Associated Press and from 
the United Press. But its proprietor had no contract for such 
service with the Western Associated Press, and received the news 
of that corporation from the comnlainant, who was, by the Western 
Associated Press, admitted to hâve the right to so dispose of such 
news after its réception by complainant. Such news was there- 
fore served to the Minneapolis Times by the complainant, and not 
by the Western AsS'Ociated Press. But the contract of complain- 
ant with the United Press shows that complainant had no such 
right to dispose of the night news reports of the United Press. Its 
right was to receive such night news reports for publication in its 
ne'wspaper, the Tribune, "and for no other purpose whatever." 
Such news could not, therefore, be furnished to the Minneapolis 
Times without a new or additional contract with the United Press, 
having at least the effect of removing that restriction upon the use 
of the news received by the complainant from the United Press. 
The complainant contends that such alone was the efEect of the 
verbal agreement made with the United Press, through its Western 
manager, in June, 1891; that such verbal agreement was between 
the complainant and the United Press alone, as parties to it, al- 
thougïi the manager of the Minneapolis Times, representing its 
proprietor, was présent at the negotiation, and interested in its con- 
summation; and that such verbal agreement merely waived the 
above-quoted restriction so far as to permit the complainant to 
furnish to the Minneapolis Times for publication the news reports 
received by complainant from the United Press. I am unable, upon 
the évidence, to agrée with this contention. At thia meeting in 
June, 1891, of the managers of the complainant and of the Min- 
neapolis Times Company with the Western manager of the United 
Press, the proposed contract to be entered into between the com- 
plainant and the Minneapolis Times Company, as then negotiated, 
and as afterwards reduced to writing and executed, was made 
known to such manager of the United Press, involving, as it did, 
the moving by the United Press of its wires, télégraphie instru- 
ments, and telegraph operators into the oiBce of the Minneapolis 
Times, and the sending of its night news reports, by the United 
Press, to the Minneapolis Times, for publication in that newspaper 
as well as in complainant's newspaper, for the term of three years. 
The complainant and the Minneapolis Times Company were both 
interested in having the United Press agrée to this, and agrée to 
perform the stipulations and acts to be performed by it, as indi- 
cated in such proposed contract, upon such terms and for such con- 
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sideration as they could accède to. Without this the then pro- 
posed contract between the complainant and the Minneapolis 
Times Company could not be consummated. The United Press did 
then agrée to perform the acts, and render the service, so contem- 
plated in said proposed contract to be done and performed by it, 
for the considération that the weekly toUs to be paid it for such 
night news reports should be increased |15 per week above what 
the complainant had been paying for such reports. On«-half of 
such additional considération was, as ail the parties then under- 
stood, to be paid by the Minneapolis Times Company. This verbal 
contract was carried out by the several parties, and was in force 
and being performed on October 15, 1892, and long ai ter ; and under 
it, as an existing contract, the Minneapolis Times was at that date 
receiving, and entitled to receive, from the United Press directly, 
a service of its news daily, for publication in said Minneapolis 
Times. It seems to me, from the évidence, that the Minneapolis 
Times Company must be regarded as a party to that verbal con- 
tract with the United Press. Its manager was présent, and in- 
terested in its negotiation. It was for the beneflt of the Minne- 
apolis Times Company as well as of the complainant. It was to be 
performed directly with the Minneapolis Times Company, which 
was to pay one-half of the considération which the United Press 
was to receive for the performance on its part of such verbal con- 
tract. If the manager of the Minneapolis times Company said 
not a Word in that conférence, it made no différence, as his silence 
would, under the circumstances, be an assent, on behalf of his 
principal, to what was concluded and agreed to, for his dissent 
would hâve ended the negotiation. His silent participation was 
as effectuai to affect his principal as if he had personally disoussed 
every stipulation; and his principal ratifled the agreement by tak- 
ing subséquent action to put it in force, and in its performance. 
It is not necessary, therefore, to consider in this case the very ques- 
tionable doctrine asserted by some courts, to the effect that a stran- 
ger to a contract and to its considération may enforce it, where its 
performance would be, and was intended to be, for his direct bene- 
flt. My conclusion is that the défendant had the right, without 
complainant's consent, to make the contract of September 27, 1894, 
with the Journal Printing Company, and to furnish, under such 
contract, its night news reports for publication in the Minneapolis 
Times. The bill of coraplaint in this case should be dismissed upon 
the merits, with costs. A formai decree may be prepared in ac- 
cordance with this opinion, and submitted for settlement 
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(District Court, N. D. Càlifomia. November 13, 1896.) 

1. JUDGMBNT AGAINST AdMINISTRATOK — FrATJDDLBNT CONVEYANCBS — RiOHTS OF 

Heirs. 

Under section 1582 of the Oalifomia Code of Civil Procediire, as It stood in 
1898 (providing that actions for the recovery of real or personal property, or 
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for the possession thereof, may be maintalned by and agalnst executors and 
adminlstrators In ail cases In which they might hâve been maintained against 
the testators or intestates), a judgment in an action brought by an assignée in 
bankruptcy against the administrator of the deceased bankrapt, to set aside 
conveyances of real property as fraudulent, by whlch judgment such conrey- 
ances are declared fraudulent, and the administrator, and ail persons claim- 
îng under him or the intestate, are enjoined from asserting title to the lands, 
Is binding upon the hoirs of the Intestate, and bars them from assei-ting title 
to the lands as against the assignée; and such heirs wiU be enjoined, at the 
suit of the assignée, from prosecuting actions against him to recover the lands. 

2. BATfKHUPTCY— EnJOINING SuITS AGAINST xVsSIGNEE. 

The prosecution of a suH brought against an assignée in bankruptey, with- 
out leave of the court appointlng him, will be enjoined, on his request, by such 
court. 

Pierson & Mitchell, for complainant. 

W. T. Baggett and E. A. Bail, for respondents. 

MORROW, District Judge (orally). This is a bill in equity to en- 
join the prosecution of suits by the défendants, heirs of John Bens- 
ley, against John Lloyd, the assignée of the bankrupt estate of Lin- 
forth, Kellogg & Co. The suits sought to be enjoined are in the 
superior court of the state. The bill is ancillary and supplemen- 
tary to an original suit in this court, of John Lloyd, assignée, against 
James C. Pennie, administrator; and it is also ancillary and supple- 
mentary tO'the bankrupt proceedings in the case of Linforth, Kel- 
logg & Co. It seeks to enjoin proceedings in the state court which in- 
terfère with the enforcement of the decree of this court. It appears 
that on February 15, 1877, the ârm of Linforth, Kellogg & Co., com- 
posed of John Bensley, L. B. Benchley, and James Linforth, were 
adjudged bankrupts in this court; on March 26, 1877, James C. 
Patrick and A. L. Tubbs were appointed assignées of said bank- 
rupts, and they thereupon qualifled and proceeded to perform the 
duties of their office; that a deed of assigument was executed by 
J. M. Gitchell, Esq., register in bankruptey, having jurisdiction in 
the matter, and delivered to said assignées, as provided by law; 
that on the 18th day of April, 1887, Patrick died, and on the 25th 
day of April, 1887, Tubbs resigned, and his résignation was accepted 
by the court ; that on April 27, 1887, John Lloyd was appointée as- 
signée, to whom Tubbs conveyed ail the real and personal property 
of the bankrupts. On June 14, 1889, John Bensley died intestate, 
and James C. Pennie was appointed administrator of his estate. 
On February 25, 1890, suit was brought by John Lloyd in thîs court 
against the said James C. Pennie. administrator of the estate of 
John Bensley, deceased, to déclare fraudulent and void certain con- 
veyances that had been made by John Bensley in fraud of his cred- 
itors. The administrator appeared in said action, and filed his 
answer, denying the material allégations of the bill of complaint, 
and claiming that the conveyances alleged in the bill had been made 
in good faith, and for a valuable considération. The case was 
tried, and on December 7, 1893, this court entered a decree adjudg- 
ing that each and ail of the conveyances mentioned in the complaint 
were fraudulent and void as against the assignée of said John Bens- 
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ley, bankrupt, and that the same should be canceled and annuUed, 
and adjudged and decreed that the said James G. Pennie, admiuis- 
trator of the estate of John Bensley, deceased, and ail persons claim- 
ing or asserting any right, title, or interest in or to said premises 
under the said John Bensley, or under the said James G. Pennie, ad- 
ministrator, should be perpetually enjoined and restrained from set- 
ting up or asserting or pretending to hâve any estate, right, title, 
or interest in or to said premises, or any part thereof. 

This was an action affecting the title to and for the recovery of 
real property, claimed to be the property of John Bensley, a mem- 
ber of the bankrupt firm of Linforth, Kellogg & Go., and therefore 
Bubject to the bankruptcy jurisdiction of the district court. It 
was an action authorized by the law of this state. 

Section 1582, Code Civ. Proc, as it stood in 1893, provided that: 

"Actions for the recovery of any property, real or Personal, or for the possession 
thereof, and ail actions founded upon contracta, may be maintalned by and against 
executors and administrators, in ail cases in which the same mlght bave been 
maintalned by or against their respective testators or Intestates." 

Under this section, the case was conducted to a final decree; and 
John Lloyd, as assignée, then became possessed of ail of the prop- 
erty that Bensley owned at the time of the bankruptcy proceed- 
ings, and which, as alle^ed in the complaint, had been conveyed 
away in fraud of the creditors. 

ïhe two suits to which the présent proceedings relate were com- 
menced against Mr. Lloyd, as assignée, in the superior court. One of 
thèse suits is entitled : "îlary B. Taylor, Julia Bail, Ella J. Bail, and 
Others vs. John Lloyd, John Lloyd, Assignée of John Bensley, James 
Linforth, and L. B. Benchley, Bankrupts, and Others." In this 
suit the complainants allège "that the plaintiffs, as sole heirs at law 
of said John Bensley, deceased, are now, and for a long time hith- 
erto hâve been, the owners in fee of the said premises hereinafter 
described." The complaint describes certain premises in San Fran- 
cisco that hâve been in the possession of John Lloyd, as assignée 
of the estate of John Bensley, bankrupt, and which were recovered 
in the suit just mentioned against the administrator. The second 
suit is entitled: "Julia Bail, Ella J. Bail, Mary B. Taylor, and Oth- 
ers vs. John Lloyd, as Assignée in Bankruptcy of the Estate of 
James Linforth, John Bensley, L. B. Benchley, and Others." This 
complaint avers "that the plaintiffs, as sole heirs at law of said 
John Bensley, deceased, are now, and for a long time hitherto hâve 
been, the owners in fee of the said premises hereinafter described." 
The complaint describes certain premises in the county of San 
Diego, also in the possession of John Lloyd, assignée, under the 
decree in this court. Thèse suits were commenced in the superior 
court of this state, against Mr. Lloyd, the assignée, who thereupon 
commenced the présent action in this court, praying that thèse 
parties be restrained from proceeding against him, because he held 
this property under the court, as the property of the bankrupt es- 
tate. The matter has been heard; testimony has been taken ; and 
it Bow devolves upon tJie court to détermine whether or not the 
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injunction heretofore issued in this case should be made perpétuai. 

Under section 1582 of the Code of Civil Procédure of this state, 
the suprême court has repeatedly held that actions affecting real 
property, including actions in ejectment, actions to quiet title, and 
other actions in which either tlie title or possession of real property 
was concerned, might be maintained against administrators, and 
that judgments against administrators in such actions were con- 
clusive upon the heirs at law of the intestate. 

In Cunningham v. Ashley, 45 Cal. 485, 494, Ohief Justice Wallace, 
rendering the opinion of the court, says: 

"The title upon which he [the administrator] Is to recover Is not his ôwn title, 
nor that of the heirs or the creditors he représenta, but the title of the intestate. 
The seisin upon which he must rely is the seisin which the deeeased had at the 
time of his death. It Is that title and that seisin wMch Is put in Issue, and the 
sufficiency of which Is determined by the judgment rendered in the action. If 
the judgment be m favor of the administrator, it amounts to an adjudication that 
the title of the deeeased, represented by the administrator, is superior to tliat 
upon which the défendant relies; and such a judgment would, upon that point, 
estop the défendant or his privies in a subséquent action brought for the recovery 
of the same premises in favor of the administrator, or the heirs, after distribution 
made, or In favor of any person who had subsequently succeeded to that title 
or to the right to assert It in court. AU thèse conséquences necessarlly flow from 
the statutory right of the administrator to sue for the recovery of the estate of 
the deeeased; otherwise, there is the anomaly of an action brought, and a judg- 
ment rendered upon the issue joined, by; which judgment, however, nothing is, in 
effect, determined, and no one concluded." 

See, to same effect, Spotts v. Hanley, 85 Oal. 167, 24 Pac. 738; 
Bayly v. Muehe, 65 Cal. 349, 3 Pac. 467, and 4 Pac. 486; McLeran v. 
Benton, 73 Cal. 342, 14 Pac. 879; Patchett v. Kailway Co., 100 Cal. 
510, 35 Pac, 73. 

In Meeks V. Olpherts, 100 U. S. 564, this statute was before the 
suprême court of the United States. It appears that in that case 
George Hiarlan died, intestate, seised of the title of a 100-vara lot in 
San Francisco, Henry C. Smith was duly appointed administrator 
of Harlan's estate, and, having afterward reslgned, Benjamin Aspin- 
wall was appointed in his place. Aspinwall, by an order of the pro- 
bate court, sold the lot in question. Under this sale, the défendants, 
or those under whom they claimed, entered into possession, which 
they held uninterruptedly up to the time of the suit. Aspinwall 
remained administrator several years, when he settled up his ac- 
coùnts, and was discharged. More than live years later an order 
ôf distribution of the estate was made in the probate court, by which 
the lot in question was distributed to Meeks. The défendants had 
purchased the lot in controversy at a sale ordered by the probate 
court, and had paid their money for it, and been in the peaceable 
adverse possession of it for a period of 16 years. The court held 
that, whether the probate sale was valid, so as to confer title, or not, 
the statute of limitations applicable to such cases was a bar to plain- 
tifl's right of recovery. The suprême court of California had decided 
that the probate sale was invalid and conferred no title. The su- 
prême court pf the United States considered the question whether, 
under the statute, the sale by the administrator bound the heirs, and. 
the court held that it did. It said: 
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"The flrat proposition, and, Indeed, the argument of the leamed eounsel, con- 
cèdes that, by vlrtue of the statutes of Oalifornia, the real estate of a person 
dying Intestate cornes to the possession and control of his administrator. as Per- 
sonal property does; and that, while the administrator can only sell real estate 
upon an order of the probate court, the possession and control, the réception of the 
rente and profits, and the right to sue to recover possession of it when held ad- 
versely, belong solely to the administrator." 

The court liolds that the possession of the administrator during 
the administration was the possession of the heirs for the purpose of 
determining the title to the property, and that it devolved on the ad- 
ministrator during that time to bring the suit to hâve the conveyance 
declared void, and cites a number of cases where persons who hâve 
made conveyances that were invalid afterwards brought suit to hâve 
such conveyances set aside as void. This case appears to establish 
the law in this state, and for this court, that the suit brought in this 
court by Uoyd against Pennie, administrator, bound the heirs, and 
that they cannot now set up any title against the title vested in the 
assignée by virtue of the decree entered in the case of Lloyd against 
Pennie, administrator. 

It is, however, urged on the part of the respondent that such is not 
the law in this state at the présent time. It is said that, under the 
law as it now stands, the title passes to the heirs on the death of the 
intestate, and the administrator does not hâve the title to the 
estate. In support of this contention, référence is made to section 
1384 of the Civil Code, which provides that : 

"The property, both real and personal, of one who dies without disposing of it 
by will, passes to the heirs of the intestate, subjeet to the control of the probate 
court and to the possession of any administrator appohited by that court for the 
purposee of administration." 

This section as originally adopted, in 1872, on the recommenda- 
tion of the Code commissioners, provided that the property of an 
intestate should pass to his personal représentatives as trustées to 
manage and distribute. On the suggestion of the Code examiners, 
the section was amended to conform to the law as it stood before 
the adoption of the Code section, This amendment was adopted by 
the législature of 1873-74, immediately foUowing the adoption of 
the Code. It is said that the case of Meeks v. Olpherts arose under 
the law as it stood prior to the adoption of the présent section, and 
that, as the title passed under that former law in the flrst instance to 
the Personal représentative, — that is, the administrator, — and not 
to the heirs, the décision in that case would be the law under such 
provision, but not under the présent law. The difiieulty about this 
proposition is that the law as it now stands was the law before the 
adoption of the Codes. And section 1384 of the Civil Code, as recom- 
mended by the commissioners, was only in existence from January 
1, 1873, to July 1, 1874. Meeks v. Olpherts is not based upon the law 
as it stood during this period, bat upon the law as it existed prior to 
the Codes. In fact, the décision of the court in that case was not 
based on that provision of law at ail. It is under section 1582 of 
the Code of Civil Procédure that the law has been established. 

Section 1582 of the Code of Civil Procédure pro vides: 
77 F.— 24 



370 77 FEDERAL EEPORTEE. 

"Actions for the recovery of any property, real or personal, or for the possession 
thereoi, and ail actions founded upon contracts, may be malntained by and 
against executors and admlnistratora in ail cases in wbich the same mlght bave 
been malntained by or against thelr respective testators or intestates." 

That law is the same now as it bas been since the practice act. 
There has been no change in that law, and it is this provision of law 
that the suprême court passed on in the case of Meeks v. Olpherts; 
that is to say, that the right to sue or be sued with respect to an 
estate is one that is vested in the administrator during the term of 
administration, and, although the title passed to the personal repré- 
sentative for the purpose of administration in the original section 
1384, the title passes to the heirs subject to administration in the 
amended section. It is simply a différence in the verbiage or con- 
struction of that particular section. In the flrst instance, the sec- 
tion provides that the title passes to the personal représentative, 
and also provides what shall be done with it in the way of administra- 
tion. In the amended section, the title passes to the heirs subject to 
the administration. As the law now stands, no question can be 
raised as to where the title remains after the death of the intestate 
and before the appointment of the administrator, or upon the death 
or résignation of an administrator or an executor; but I do not dis- 
cover that there is any différence with respect to the liability of the 
person to be sued, respectively, in the one case or in the other. In 
both instances the bringing of the suit is provided for under section 
1584 of the Code of Civil Procédure. 

In this case, suit was brought by Mr. Uoyd, as assignée, against Mr. 
Pennie, the administrator of the estate of John Bensley, under this 
provision of section 1582; and, under that section, certain convey- 
ances made by Bensley were declared fraudulent and void. What 
are the circumstances connected with those conveyances? After the 
adjudication in bankruptcy of John Bensley, and of the flrm of Lin- 
forth, Kellogg & Co., Bensley and his wife, for the purpose of de- 
frauding his creditors and the assignée in bankruptcy, and to secure 
a restoration to Bensley of his individual property, which had vested 
in the assignée by virtue of the bankruptcy proceedings, induced the 
assignée and creditors to enter into an agreement with him for a re- 
lease to him, by the assignée, of ail his individual property, and for 
his discharge from ail his debts; and such an agreement was entered 
into, by the terms of which Bensley covenanted and agreed to pay 
any deflciency which might arise on the claims of the creditors after 
the finn assets of Linforth, Kellogg & Co. had been applied to the 
payment of such claims. This agreement was ratifled and conûrmed 
by the court, and Bensley discharged from his individual and co-part- 
nership debts; and thereupon the assignée reassigned, transferred, 
and conveyed to Bensley ail of his property and estate which before 
that had vested in the assignée by virtue of the bankruptcy proceed- 
ings. After the property had been restored to Bensley, instead of 
managing it, and appropriating the proceeds to the payment of the 
balance due the creditors of Linforth, Kellogg & Co., in accordance 
with the terms of his agreement with the assignée and creditors, he 
conveyed ail his property to his wife and others, by flctitious convey- 
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ances, and through fictitious persons, without considération, leaving 
no assets at thé time of his death, and nothing to pay the deflciency 
of |2T5,000 due the creditors of the bankrupts. It was to déclare 
those transactions fraudaient and void that Lloyd, as assignée, 
brought the suit against Pennie, administrator; and, by the decree, 
the assignée resumed the title which Bensley had in his lifetime. 
That is precisely the effect of the decree, namely, the court canceled 
ail the Bensley conveyances, and decreed that they were fraudulent 
and void, and conveyed nothing. The effect was, as just stated, that 
Lloyd resumed or took the title, which was conveyed to him by the 
register in bankruptcy during the lifetime of Bensley. I do not see 
how the heirs can corne in now, and claim any rights, under thèse 
circumstances, or can claim they hâve any title to this property. 

But it is said, on behalf of the respondents in this case, non constat 
but they hâve secured an afterwards acquired title; that Bensley 
may hâve acquired some other title; and the title they are now suing 
for in the super ior court, as the heirs of ïohn Bensley, may be a title 
he acquired after the property had been conveyed to him by the 
assignée. If that is the fact, they could set it up in this case; but 
they hâve not done so. It is not claimed they hâve any such title, as 
a matter of fact; so, as the case stands now on the complaint, the 
answer, and the testimony taken in the case, thèse people are suing 
Lloyd in the state court for this property which came to him from 
Bensley. They are claiming it because they are heirs of Bensley, 
and that fact alone is not sufflcient to enable them to maintain thèse 
actions against the assignée. 

There is still a further objection to this proceeding agaitist the 
assignée. The district court, as the court of bankruptcy, bas abso- 
lute control over the estate of a bankrupt. There is no question 
about that. AU the cases where this question bas been discussed 
distinctly hold that the court has control over the proceedings for 
the purpose of protecting the estate, determining its value, and for 
the purpose of distributing it to the creditors. It is true there are 
cases where suits hâve been brought against assignées in the state 
court for the purpose of ascertaining and determining certain rights. 
But it always has been done on application made to the court of bank- 
ruptcy for leave to proceed in the other court against the assignée. 
It never has been done, to my knowledge, without such permission. 
In this case there was no permission obtained from this court to sue 
the assignée. He is an ofiQcer of this court. He is carrying out a 
decree of this court. He is under the direction of this court in 
everything he does. The property is in custodia legis. He can 
neither sell nor dispose of it in any way without the direction of the 
court. The bankruptcy law never permitted a suit to be brought 
against an assignée under the circumstances of this case, and re- 
spondents hâve no right or authority under the law to proceed in 
the state court against Lloyd, and sue him for property that he holds 
for and under the direction of this court. So that, in any view of the 
law, this suit cannot be maintained against the assignée. A decree 
will, therefore, be entered in favor of the complainant in this case, 
and the injunction made perpétuai. 
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MATHEWS T. COLmiBIA NAT. BANK OF TACOMA et al. 

(Circuit Court, D. Washington, W. D, Decemtier 2, 1896.) 

Nationai. Banks — Inckease op Stock — Stibscriptions — Comptkolleb'b Ap- 

PHOTAL. 

The stockhoMera of the G. National Bank votud to increase Its capital 
$300,000, and M. sul>seribed and paid for 23 shares of the proposed increase. 
Only $150,000 of sueh proposed increase was ever paid for, and the dlrectors 
applled to the comptrolier of the currency to approve the increase to the 
amount of $150,000, whieh was refused. Afterwards the stoekholders voted 
au increase of $150,000, and applied for approval thereof, which was refused; 
but later the comptrolier, on his own motion, on the eve of the bank's in- 
solvency, approved this increase. M. sued the bank and its receiver to re- 
cover the amount paid by him under Ws subscription to the flrst proposed 
increase. Held, that the comptroller's refusai to approve the first increase to 
the extent of $150,000, nullifled the vote for the increase and M. 's subscription 
to the stock, leaving him in the position of a creditor of the bank for the 
amount paid in, and the subséquent prœeeding's, he not having partidpated 
thereln, could not reanimate his contract of subscription. 

T. M. Hammond, for plaintiff. 
Philip Tillingliast, in pro. per. 

HAISTFOED, District Judge. The plaintiff, L. P. Mathews, claim- 
ing to be a creditor of the Columbia National Bank of Tacoma, has 
brought this action against the bank and Philip Tillinghast, its 
receiver, to establish his claim. The material facts alleged in his 
complaint are as foUows: The bank was originally organized with 
a capital of |200,000. In the month of January, 1892, the share- 
holders of the bank voted to increase the capital to $500,000. The 
plaintiff, being at that time an owner of 23 shares, which he had 
paid for, subscribed for 23 shares of the proposed issue of the 
additional stock, and made full payment for said additional stock, 
at its par value. Only one-half of the amount of the proposed 
increased capital was ever paid in by the shareholders, and in July, 
1895, the directors of the banlc made application to the comptrolier 
of the currency to approve the increase of stock to the amount of 
1150,000, which had been paid in, and said application was refused. 
In September, 1895, the shareholders voted an increase of capital 
to the amount of |150,000, and applied to the comptrolier of the 
currency to approve such increase, which he refused. On October 
23, 1895, without any renewal on the part of the shareholders or 
directors of the bank of the application for approval of an increase 
of capital, the comptrolier, on his own motion, signed a certiflcate 
approving the increase voted for by the shareholders in September. 
The bank was at that time insolvent, and on the next day a receiver 
was appointed by the comptrolier, who took immédiate possession 
of the bank and its assets. The plaintiff's claim for the amount 
which he paid for 23 shares of additional stock has been disallowed 
by the receiver. 

To this complaint the défendants hâve demurred, thereby raising 
the important question as to the validity of the action of the comp- 
trolier in assuming to approve the increase of the capital when there 
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was no application therefor pending, and after he had once exercised 
his power in the premises by refusing to sanction such. increase. 
Section 5142 of the Revised Statutes of the United States provides 
for increasing the capital stock of national banks, and it is therein 
provided that three things must concur, to constitnte a valid increase, 
viz. : First, the association must, by a vote of two-thirds of its stock- 
holders, assent to the increase; second, the en tire amount of increase 
must be paid in; third, the comptroller must, by a certificate, approve 
the increase, and certify to the fact of its payment. The attempt 
to increase the capital of the Columbia National Bank to $500,000' 
failed for lack of two of thèse essentials; for the amount of the 
proposed increase was not paid in, and the comptroller did not grant 
the necessary certiflcate. In support of the demurrer, the défend- 
ants claim that it was in the power of the comptroller to approve 
an increase to any amount not in excess of the amount assented 
to by the shareholders, and that his action approving an increase 
for $150,000 is effective against ail who were subscribers to the 
increased capital authorized by the original vote of the shareholders 
in January, 1892, and that they are lîable as shareholders, although 
no certificates of stock were issued; and they cite the following 
décisions of the suprême court: Delano v. Butler, 118 U. S. 634, 
7 Sup. et. 39; Aspinwall v. Butler, 133 U. S. 595, 10 Sup. Ct. 417; 
Bank v. Eaton, 141 U. S. 227, 11 Sup. Ot. 984. In déférence to thèse 
décisions, I should feel constrained to overrule this demurrer if the 
facts of this case brought it within the rules therein laid down. 
But in this case the comptroller, instead of complying with the 
application for his approval to an increase towards which the com- 
plainant had subscribed, did the contrary; that is to say, he refused 
his approval, and thereby nullifled the vote of the shareholders for 
an increase of capital, and canceled the complainant's subscription 
for 23 shares of the increased capital. This left the complainant in 
the position of a creditor of the bank for the amount of money 
which he paid in for stock which he did not get. The subséquent 
action of the shareholders, in which he did not participate, in 
making a new application to increase the capital, cannot, by any 
rule of law, operate to reanimate the complainant's contract of sub- 
scription; and I hold that it is contrary to the principles of justice, 
and beyond the power of the comptroller, to change the rights of 
the complainant from that of a creditor of the bank to that of a 
shareholder liable to assessment for the beneflt of other creditors, 
by a mère flat, after the bank had become insolvent, and after ail 
attempts to increase its capital, whereby it might hâve been saved 
from ruin, had failed by reason of the exercise of his power in 
refusing to approve such increase. The demurrer will be overruled. 
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NORTHWESTERN MUT. LIEE INS. 00. v. KBITH et al. 

SAMB V. ROBY et al. 

(ClrciUt Court of Appeals, Eighth Circuit. November 16, 1896.) 

Nos. 764, 765. 

MORTGAGE FOHBCI.0SURE— DeFICIBNCT JuDOMKNT. 

When, In a suit in the United States circuit court for the foreclosMe of a 
mortgage, the proceeds of the mortgage sale are less than the amount due on 
the mortgage, the complalnant Is entitled, under equity raie 92, to a deficiency 
judgment, as a matter of right. 

Appeals f rom the Circuit Court of tte United States for the District 
of Kansas. 

À. B. Jetmore and A. P. Jetmore filed brief s for appellants. 
A. H. Vance and M. T. Campbell flled brief for Wilson Keith and 
Maryl.Keith. 
F. G. Hentig filed brief for Henry W. Roby and Sara E. Roby. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. Thèse cases were suits in equity which 
were brought by the Northwestern Mutual Life Insurance Company, 
the appellant, against Henry W. Roby and Sara E. Roby in the one 
case, and against Wilson Keith and Mary L Keith in the other, for 
the purpose of foreclosing mortgages on real estate situated in the 
city of Topeka, Kan. A decree was rendered in favor of the com- 
plainant in each case. The mortgaged property was duly sold under 
and by virtue of the provisions of the decree, by a spécial commis- 
sioner, and the amount realized in each case was found to be insuffl- 
cient to satisfy the mortgage debt. The circuit court confirmed the 
reports of sale, but refused to render a judgment against the respec- 
tive mortgagors for the amount due on the respective mortgages over 
and above the proceeds of the mortgage sale, which deflciency 
amounted in the one case to |633.75, and in the other to |974.74. The 
complainant below appealed, assigning for error in each case the re- 
fusai of the circuit court to render a judgment for the deflciency. The 
sole question to be considered, therefore, is whether the appellant 
was entitled, as a matter of right, to a judgment for the deflciency 
found to exist in the respective cases, or whether it was discretion- 
ary with the trial court to render such a judgment. Equity rule No. 
92 provides : 

"That in suits in equity for the foredosure of mortgages in the circuit courts of 
the United States, or in any court of the territories having jurisdiction of the same, 
a decree may be rendered for any balance that may be found due to the complain- 
ant over and above the proceeds of the sale or sales, and exécution may issue for 
the collection of the same as is provided In the eighth rule of this court regulating 
equity practice where the decree is solely for the payment of money." 

The rules promulgated by the suprême court regulating the prac- 
tice in chancery cases were adopted in pursuance of authority con- 
ferred by an act of congress (Eev. St. U. S. § 917), and for that reason 
they hâve the force and effect of law. No district or circuit court of 
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the United States bas power to adopt a practice inconsistent with 
those raies, or to disregard their provisions. U. S. Bank v. White, 
8 Pet. 262, 269; Story t. Livingston, 13 Pet. 359, 368; Gaines v. Belf, 
15 Pet. 9, 16; Bein v. Heath, 12 How. 168; Jenkins v. Greenwald, 13 
Fed. Cas. 519, 522, 1 Bond, 126. In view of the provisions of rule 92, 
the only debatable point is whether the word "may," as used in the 
rule, is permissive or mandatory. Instances are very common where 
the word "may" is used as a synonym for "shall" or "must." The 
word is usually construed as being mandatory, rather than permis- 
sive, when a statute prescribing rules of procédure déclares that in 
a certain event the court "may" act in a certain way. To warrant a 
différent interprétation in such cases, it should clearly appear from 
other provisions of the statute that the exercise of the power con- 
ferred was intended to be discretionary. We can perceive no good 
or sufScient reason why the word "may," as used in rule 92, should be 
regarded as conferring a discretionary power, to be exercised, or 
not, at the will of the chancellor. It is a well-known maxim that a 
court of equity, having acquired jurisdiction of a case, will proceed to 
administer full and complète relief, and will not compel either party 
to seek further relief in another forum if it can avoid doing so. 
When, therefore, in a foreclosure suit the amount of the mortgage 
debt has been ascertained and adjudicated, and a sale of the mort- 
gaged property has been ordered, made, and conflrmed, and the 
amount realized from such sale is insufficient to pay the mortgage 
indebtedness, no reason would seem to exist why the chancellor 
sbould be vested with the discrétion to refuse to render a judgment 
for the deflciency. Such action on its part is not bénéficiai to either 
party, but simply compels the complainant to resort to a court of law 
for further relief, which might as well be administered in the fore- 
closure suit. The resuit is that the order of the circuit court in each 
of the aforesaid cases, overruling the application for a deflciency 
judgment against the respective mortgagors, is vacated and annulled, 
and the cases are each remanded to the circuit court, with directions 
to render such judgments therein for the deflciency, as was prayed 
for by the complainant below. 



SCHULTZ V. PHENIX INS. 00. OF BROOKLYN, 
(Circuit Court, W. D. Virginia. September 15, 1896.) 

Ebceivbes— PowEB TO Sue. 

A reeeiver of a corporation, appointed by a state court, and empowered, by 
the order appointlng hlm, to get In the assets of the Company, and for that 
purpose to brlng such sults as may be necessary, can sue In a fédéral court 
upon a contract for Insurance made with the company. 

Practice— Bnporcing Stipulation. 

For the purpose of siwedlng a cause, the attomeys on both sides entered into 
a stipulation to serve their pleadlngs on each other before the tlme to file the 
same, and to tate the évidence In the cause withln certain flxed periods, and 
submit the case so made up to the court. After ail the évidence had been 
talîen, and the case was ready for submission, the défendant applied to the 
court for leave to file an amended answer. Helâ, that the stipulation, deliber- 
ately made, should be complied with, and leave to amend should not be given. 
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it. Eqtiitt Practicb— Amending Plbadinqs. 

The fédéral courts In equity, whlle Indulgent In allowlng amendment of 
pleadings in matters of form or détail, are slow to allow amendments in mat- 
ters of substance. Accordingly, hdd, that an affidavit of the defendant's attor- 
ney In a suit to enforce a eontract for Insurance, stating that the déponent had 
only leamed slnce fillng his answer that the complainant sought merely the 
nsual form of pollcy, and not an unrestricted one, Is Insufflelent to justlfy 
granting leave to amend the answer when the biU clearly shows that only 
the usual form of policy was sought. 

4. Bamb — Exceptions to Answbk. 

It is not proper ground of exception to an answer that It allèges that the de- 
fendant "doth not admit" the allégations of the bill on certain topics "to be 
true," and does not speciflcally answer whether any one allégation is true or 
false, nor that it does not explicitly admit or deny that there was a eontract 
as alleged in the bill. 

B. SaMB— FOKM. 

An exception to an answer should state the charges in the bUl to which the 
answer excepted to is addressed. 

9. InSURANCK— CONTRACT FOR POLICT. 

After a long correspondence between certain Insurance brokers, representlng 
complainant, and the agents of the défendant Insurance company, In regard to 
the issue of policles on complainant's property, the rate of premiimi, division 
of rlsk, spécifie description of the property, etc., the defendant's agents, on 
September 3d, telegraphed the brokers, "With spécifie form, can write |10,000 
at 90 cents, if It wlll help you." On the same day the brokera replled by mail, 
aclinowledging receipt of the telegram, asking the agents to do as proposed, 
and Inclosing spécifie forms of description of the property for use in the poli- 
cles. This letter was delayed in the mail through Insuffieient postage, but was 
received by the agents in the aftemoon of the next day. It appeared tliat the 
forms sent were satisfactory to them, and they were in the act of writing out 
the policles, when they learned that the property had been bumed on Septem- 
ber 4th, before the receipt by them of the brokers' letter. Beld, that there was 
a completed eontract to Insure complainant's property, and that the défend- 
ant Company was llable for the amount of the poliey which it had so 
agreed to Issue. 

Staples & Munford and William Beasley, for complainant. 
Glenn, Slaton & Phillips and T. J. & F. S. Kirkpatrick, for respond- 
ent 

PAUL, District Judge. This suit was brought in the state circuit 
court of Botetourt county, Va., and by the respondent removed into 
this court. It is a suit for spécifie performance of a paroi eontract 
of insurance alleged to hare been made by the Franklin Brass Com- 
pany, through its agents, J. B. Moore & Oo., of Bichmond, Va., with 
P. J. Otey & Go., of Lyachburg, Va., agents of the respondent insur- 
ance company. The eontract is alleged to hâve been made by letter 
and télégraphie correspondence between the agents of the two com- 
panies, respectively. Moore & Co. were insurance brokers in the city 
of Bichmond, Va., and Otey & Ca were insurance agents in the city 
of Lynchburg, Va. The former, in the latter part of the month of 
July, 1891, applied to the latter to procure lire insurance on the proi>- 
erty of their principal, the Franklin Brass Company, of which the com- 
plainant in. this suit is the receiver, for the sum of $56,000. The prop- 
erty on which this insurance was sought consisted of certain buildings 
situated at Buchanan, Botetourt county. Va., occupied by the Franklin 
Brass Company as manufacturer of and dealer in brass, tin, and other 
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goods; the mackinery, materials, and supplies contaîned in said build- 
ings. 

It is claimed that the following correspondence by mail and tele- 
graph between J. B. Moore & Co., the agents of the Franklin Brass 
Company, and P. J. Otey & Co., agents of the respondent, constitute 
the contraot of Insurance: 

(No. 1.) 

"RIchmond, Va., July 28th, 1891. 
"Messrs. P. J. Otey & Co., Lynchburg, Va.— Dear Sirs: We inclose two lines 
on newly-erected plants at Buchanan, Botetourt county. The Insurance bas been 
sent us from New York, and cornes very highly recommended. We want $56,000 
(rom August the flrst on Franklin Brass Company at 90 cents, and $30,000 favor 
of Smith & Briggs Brass Works from July 27 th. Full fcrms and description and 
plan inclosed. Thèse concems are reported to us as A 1 In every respect and 
hâve long been established in New York and Brooklyn, and they hâve just com- 
pleted thèse plants at Buchanap. There are no exposures, and, as the firms bave 
long been conneeted with each other, the fire appliances of each are at the dispo- 
sition of both. Please wire us Immediately the amounts you bave bound. Full 
insurance will be carried. There is no other Insurance on the Briggs plant. On 
the Franklin risk the L. & L. & G. hâve a $25,000 policy, we présume written 
from the New York office. Since writing the above, we caBed on Davenport & Co., 
and find they bave written a policy for $9,166.66 at 1 per cent, on mémo, sent 
them from New York ofQce of the L. & L. & G. You can therefore undertake to 
place this insurance at one per cent., and wire us how much you can bind at that 
rate, and we will wire the parties, and, if they want to pay tbat, they can get the 
Insurance; If not, they can let it alone, as we do not suppose you would write the 
Insurance at 90 cents if some one else was getting one per cent. If you cannot 
Write it ail in your office, kindly undertake to place it in the other agencies in 
your City. 

"Very truly yours, J. B. Moore & Oo." 

(No. 2.) 

"Lynchburg, Va., .Tuly 29, 1891. 
"Mess. J, B. Moore & Co.— Dear Sirs: Yours to hand, with diagram, &e., of 
Buchanan risk, but am afraid can't manage it iinless the Cos. know we've person- 
ally Inspected it. Therefore one of us will visit Buchanan to-morrow to go over 
the ground, and will report on our return. 

"Truly yours, P. J. Otey & Co." 

(No. 3.) 

"Lynchburg, Va., July 31, 1891. 
"Messrs. J. B. Moore & Co., G. A.— Dear Sirs: We inspected the Smith & 
Griggs Brass Works and Franklin Brass Co.'s Works yesterday. Of the only 5 
Cos. there is a possibllity of our placing it In, don't thlnk one of them will carry 
it at 1^. The rate is too low, and can't say otherwlse, but will submlt it at 1^, 
without comment as to rate, subject to their accepting it, and let you hear from us 
as soon as heard. 

"Truly yours, P. J. Otey & Co." 

(No. 4.) 

"Lynchburg, Va., Augt. 1, 1891. 
"Messrs. J. B. Moore & Oo., G. A.— Dear Sirs: We mailed yesterday the D. 
Reports of the two Buchanan risks, and hope they'll pass muster in ail the Cos., 
especially in view of the faet that we ealled attention to the L. & L. & Globe's 
Une at Ij^, and if they can carry it at that ifs good enough for any of them at same 
rate, and recommended it upon our Personal inspection, saying nothing about rate 
(whlch we thinlv too low, as we wrote you), but leaving the inference that 1^ was 
the flxed rate fixed by the Cos. Expect to hear from Cos. Monday. 

"Truly youi-s, Otey & Co." 

(No. 5.) 

"Richmond, Va., Aug. Ist, 1891. 
"Messrs. P. J. Otey & Co,, Lynchburg, Va.— Dear Sirs: Your favor of the 31st 
Inst. Just recelved. If you succeed in getting any of your companies to wrlte the 
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Bnohanan risk; and they wlU not be able to take ail of It, please try, the other 
agents before sending It back. The Ins. Co. of N. A., Qvieen, and German- Ameri- 
can are fond of sueh risks. If any of the companies show a disposition to write the 
riska at a higher rate, and wiU not wrlte it at 1^, please let us know. 

"ïours, very truly, J. B. Moore & Co." 

(No. 6.) 

"Rlchmond, Va., Aug. 4th, 1891. 
"Messrs. P. J. Otey & Co., Lynchburg, Va.— Dear Sirs: Your favor of the Ist 
inst. received, and noted. We hâve taken up the matter of rate on the Buehanan 
property with the party who sent It to us, and they hâve agreed to pay 1.25 for 
the Insurance, if necessary. If you hâve ah-eady placed the hisurance at 1^, and 
think It will stick, you can use your good judgment as to whetLier it would be weU 
to pay the compajiies lH now. As far as we are concemed, we think it Is worth 
that much. We notice you hâve written the Insurance up. Please wire us in the 
moming how much you hâve bound; whether it sticks or not; so we can advise 
our clients. 

"Yours, very truly, J. B. Moore & Co." 

(No. 7.) 

"Lynchburg, Va., August 5th, 1891. 
"Mess. J. B. Moore & (3o.— Dear Sirs: Yours of the 4th to hand. A change In 
our Northern sehedule of trains from two to one mail a day, arriving at 5:20 a. 
m., has Interrupted and delayed hearing from the Cos., and deemed it best to give 
them full time rather than afterwards to hâve to cancel and recall policies. If 
nothing Is heard to the contiary, the indications are we can write $10m on Smith 
& B. and ?47m on Franklin Brass Co., Globe, Va. P. & Marine, and H. Bremen 
decllnlng llne on the former and Globe a Une on the latter; but next mail may 
change this, tho' we hope not. Could we hâve more time, and not be so hurrled, 
which is easy to avold, on risks similar to this, to fully communicate with the com- 
panies, more could be accompllshed, and the results much more satisfactory in the 
end. There should be no vacillating about rate; ought to be always deflnitely set- 
tled. It will take 1% to hold some of our companies, and it must be unif orm to ail. 
"Truly yours, P. J. Otey & Co." 

(No. 8.) 

"Lynchburg, Va., August 6th, 1891. 
"Mess. J. B. Moore & Co., G. A.— Dear Sirs: Herewith find policies 

Franklin Brass Co 87,333,33 1% $466.68 

Smith & B 10,000 1% 125. 



$591.68 

"Am still worklng on the balance— Globe, Va. P. & M. and H. B. deserted us, 
but are not without hopes and a prospect of anchorlng ail of it. 

"Truly yours, P. J: Otey & C!o." 

(No. 9.) 

"Rlchmond, Va.; Aug. 6, 1891. 
"Mess. P. .7. Otey & Co., Lynchburg, Va.— Dear Sirs: Your telegram recd. 
We replied, asking you to place the balance & if possible forward policies to-night, 
which we now conflrm. 

"Yours, truly, J. B. Moore & Co." 

(No. 10.) 

"Rlchmond, Va., Aug. Sth, 1891. 
"Messrs. P. J. Otey & Co., Lynchburg, Va. — Dear Sirs: Your favor of the Oth 
Inst, with policies as stated received, for which please accept t|ianl£S. Kindly let 
us hâve about % doz. eaeh forms & oblige, - 

"Yours, truly, J. B. Moore & Co." 

(No. 11.) 

"Lynchburg, Va., Aug. Sth, 1891. 

"Mess. J. B. Moore & Co., G. A.— Dear Sts: London & L. wrote to know 

'shouldn't they hâve a separate amount on tools In brick flreproof building.' We 

replied to this, and hope to satlsfy them on this point. But another of our Cos. 

says: Ist. 'The policy is somewhat blanket, as It embraces the outhouses and con- 
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tents, and mnst trouMe you to change policy to apply only on or in the brick and 
frame adjoinlng buildings, or name spécifie sum to cover on each outhouse and con- 
tents. 2d. Also do not care to grant permission to work at night without extra 
charge, and the time should be restricted to not later than 10 p. m.' We hâve re- 
plied to above, but in the meantime let us hâve your views. If one policy is chan- 
ged, ail should be made concurrent therewith; and whether or not wouldn't be bet- 
ter to let this one go, take it up, and try place it in some other Oo., unless you prê- 
ter to trame an indorsement to cover the ground, and send us. 

"Truly yours, P. J. Otey & Ce. 

"Or could the suggestion of thls co. be complied with in the Ist case, leaving it 
to apply on or In the brick and frame adjoluing builduig. If we can satisfy it In 
the 2nd case?" 

(No. 12.) 

"Eichmond, Va., Aug. 8th, 1891. 
"Messrs. P. .T. Otey & Co., Lynchburg, Va.— Dear Sirs: Your favor of the 8th 
inst. veceived, and we hâve vrritten the parties concernlng the same, and bave 
asked them to advise us at once; and as soon as v?e hear from them we will let 
you know. Had better keep ail of the Insurance ta force until you hear from us. 
We think the spécifie Insurance ought to be named on the outhouses and main 
building, and are In hopes the party wlU see that thls is the correct way. 

"Yours, very truly, J. B. Moore & Oo." 

(No. 13.) 
"Mess. J. B. Moore & Co., G. A. 

"No. 1735550. Franklin Brass Co., 

"h. & Lancashlre. 
"Dear Sirs: We hâve been unable to satisfy L. & L. They say. In vIew of the 
fact that the tools are very valuable & kept in fireproof and practicably separate 
building, they consider we ought to hâve the co-Insurance clause on thls item, and 
glad therefore If you'R amend policy accordtogly, as without thls condition we 
should hardly care to pass the Une as written. Please advise us, and. If they can't 
be pacified, retiuii us poUcy for cancellatlon. Haven't heard from the Home of N. 
Y. yet, who discovered the 'mare's nest' that form of policy was somewhat 
blanket,' and wanted extra premium for night work, but are not without hopes 
that our letter wIU satisfy them on both policies. 

"Truly youi's, P. J. Otey & Co." 

(No. 14.) 

"Lynchburg, Va., Aug. 14, 1891. 
"Mess. J. B. Moore & Ce, G. A.— Dear Sirs: Will mail you to-morrow four poli- 
cies; 3 on Smith & Briggs Brass Works, $15,000; 1 on Franklta Brass Co., $5,000. 
Would hâve malled with thls, but was too late to register at P. O., and didn't feel 
safe to trust the mail. Keferring to yours of the 8th Inst, we agrée with you that 
'spécifie Insurance ought to be named on the outbouses and main building,' which 
could easily be done by an Indorsement until the expiration of the poHcies, when 
the form of policy could be readjusted. See If it can't be done. 

"Truly yours, P. J. Otey & Co." 

(No. 15.) 

"Lynchburg, Va., Aug. 15th., 1891. 
"Mess. J. B. Moore & Co., G. A.— Dear Sirs: We mail you to-day as follows: 

3 policies Smith & B $1.5,000 $187 50 

1 Franklin B. Oo 5,000 62 50 



$250 00 

"Of the original amounts named to us, It leaves yet to be placed $5,000 on the 
former, and about $13,667 on the latter. Don't think the Cos. will be satisfied un- 
til the policies are made spécifie on the buildings, tools, pattems, &c., whIch It 
seems to us might easily be done by Indorsement applicable to ail, or writing a 
new form coverlng ail the objections or "hobbies" of the Cos., take up présent 
policies, and rewrite the Insurance, dating back to original issua Are still work- 
Ing on the balance, and hope to report it placed early next week. 

"Truly yours, P. J. Otey & Co." 
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(No. le.) 

"Blchmond, Va., Aug. 17, 1891. 
"Messrs. P. J. Otey & Oo., Lynchburg, Va.— Gentiemen: Your favor of the 
15th inst recelved, but we hâve not yet received the polldes, but trust they wlU 
corne in to-morrow. We are still writing about the form of the pollcies, and hope 
to let you hear from us In a few days. About the rate, do you think you could 
hâve placed the Insurance at 1)<? It seems that the party who placed the Insur- 
ance wlth us la havinsr some trouble wlth the insured because of the high (?) rate 
he paid for it. We hâve wrltten him that the Insurance could not hâve been 
placed for less, and that, If the insurance had been in this city, they would hâve 
Imd to pay from 154 to 2% tor it. We would be glad to know if you think we 
were right, and also to let us know If you think you can place any of the In- 
surance at 1%. 

"Yours, truly, J, B. Moore & Co." 

(No. 17.) 

"Lynchburg, Va., Aug. 17, 1S91. 
"Mess. J. B. Moore & Co. 

"Smith & Briggs Co.— Niagara FIre Ins. Co. 
"Dear Sirs: Please retum us the above policy. 'Twas delivered to us as hav- 
ing accepted the risk, but the agent recalled it to-day upon letter from the Co. W« 
are trying to substitute it, and also to anchor the balance outside the breakers. 
"Truly yours, P. J. Otey & Oo." 

(No. 18.) 

"Lynchburg, Va., Aug. 18, 1891. 
"Mess. J. B. Moore & CO., G. A.— Dear Sirs: Yours of the 17th to hand. W« 
ean't place the risks you refer to at less than V/^i, and hâve had considérable 
difHculty to get them stand at that. We liad to recall the Niagara yesterday, and 
unless some Indoreement or rearranging of the pollcies Is made to make them more 
spécifie, as stated in previous letters from this ageney, our instructions will com- 
pel us to recall several more. We personally and thoroughly inspected this risk, 
and believe 1%)< a low rate. Wlld cats going it blind, and writing at random, 
may write it, and, when loss comes, deny llabllity, and let assured hunt 'em up, 
and make thetr money if they can, aa is the case wlth our drig mill hère; but we 
are not in that Une. 

"Truly yours, P. J. Otey & Co." 

(No. 19.) 

"Lynchburg, Va., Aug. 20, 1891. 
"Mess. J. B. Moore & Ce, G. A.— Dear Sirs: What, if anything, has been donc 
to remedy the blanket feature In the pollcies of Smith & Briggs and the Franklin 
Brass Co.? Our Inquiry is to enable us to communicate Intelligently wlth our Cos., 
who are inqulring of us how matters stand, and unless the pollcies are made to 
cover speciflcally on and in each outhouse or add the co-insurance clause, several 
of them wlll wlthdraw their pollcies. Please let us hear from you deflnltely, and 
oblige. 

"Truly yours, P. J. Otey & Oo. 

"Please send obeck for Moore Lime Co. premium." 

(No. 20.) 

"Riehmond, Va., Aug. 21, 1891. 
"Sfessrs. P. J. Otey & Co., Lynchburg, Va.— Gentlemen: Your favor of the 20th 
Inst. received and noted. The reason we haven't advlsed you regarding the form 
ot policy is because we are trying to get the assiu-ed to aocept the rate of 1%^. 
ïhey seem to think that this is too high. After we get them to accept this, we 
will advise you as to the form. If the companles requlre the change, It will bave 
to be made, or the policies canceled. We don't think there will be any trouble 
about the form after we hâve fixed the rate ail right, 

"Yours, truly, J. B. Moore & Co. 

"We will advise you as soon as we hear anything." 

(No. 21.) 

"Lynchburg, Va., Aug. 21, 1891. 
"Messrs. J. B. Moore & Co., G. A. — Dear Sirs: We've a letter from L. & Lan- 
cashire, asklng for epecliic amouut upon tools in the iire-proof tool house, but, it 
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imable to do this, to hâve full co-insurance clause applied. TJnless you can comply 
■with either one or the other of thèse conditions, had better retum them, and return 
us the poUcy. 

"Truly yours, P. J. Otey & Co." 

(No. 22.) 

"Lynchburg, Va., Aug. 22, 1891. 

"Messrs. J. B. Moore & Ce, G. A.— Dear Sirs: Yours of the 21st inst. to hand. 
We saw a spécial to-day, who has been ail through the Buchanan risks. Says he 
thinks if the Cos. could see the risks, and the policies divested of their blanket 
feature, -would Write the Franklin Brass Co. at 1^, but the other is fully worth 
114. There's an old saying, 'White man mighty unsartin,' and our short expéri- 
ence with thèse risks has forced the conclusion that it is specially applicable to 
Ins. Cos. The policies are very plainly blanket, in fact quite badly so, but see 
how the Cos. stand regarding them. One wants spécifie amount on tools, and 
everything else is lovely; another demands spécifie amounts on buildings and out- 
houses, ignoring altogether their contents; still another wants patterns singled 
out, which will cover ail other defects; whilst several of the daintiest and most 
dyspeptic Cos. we hâve, eternally finding fault, and seized with vomiting or 
purging whenever they receive D. Report of a risk outside the corporate limits, 
or hâve to pass on one with steam mentioned at less than 1%, hâve swallowed 
blanket and ail, and as happy as they can be. Unless policies, however, are made 
to harmonlze ail thèse conflicting éléments, they'll go ofC the risk. Home of N. 
Y. & L. & Lancashire décline the risk under présent form of policy, and unless 
you hâve arranged form to be spécifie, and to suit them, better return us the poli- 
cies of thèse two; but if you can make policies spécifie, and suit Cos., we think 
we might get Cos. to write Franklin Brass Co. at 1^. 

"Truly yours. P. J. Otey & Co." 

(No. 23.) 

"Lynchburg, Va., Aug. 22, 1891. 

"Messrs. J. B. Moore & Co., G. A.— Dear Sirs: Since writing you, we hâve seen 
Mr. Gordon, of the H. Bremen, who has inspected the Franklin B. Co.'s Works 
and Smith & Briggs Works. Also showed him form of pohcy. He is of the opin- 
ion if the form of policy is made spécifie to satisfy the kickers, the former (F. B. 
Co.) can be written at 1^, and V/^^i is a fair rate on the latter as it stands at prés- 
ent. With this information and upon his judgment. If you can do no better, think 
we can get the Cos. that hâve issued policies on them to stick; but some, if not 
ail, will hâve to be written over. 

"Yours, truly, P. J. Otey & Co." 

(No. 24.) 

"Richmond, Va., Aug. 24, 1891. 

"Messrs. P. J. Otey & Oo., Lynchburg, Va.— Gentlemen: Your favor of the 
22nd inst. received, and also your telegram of this morning, and we await with 
înterest your letter. To-day we were offered a line on the Franklin Brass Works 
from Jno. W. Gordon's office at 1^, and we told the gentleman that we had placed 
the risk. They thought that we had placed the other risk there, and that we 
could Write a line on this. Gordon no doubt went to Buchanan, and told thèse 
people that he could place this risk at 1;S, and they gave him a Une of $40,000. We 
don't think he will place any hère, as we had already tried the market, and then 
ail the companies hère likely to Write it already hâve a line on it through you. We 
don't think Gordon will be able to work his little game. If it is possible for you 
to get this Insurance written at 1^, please make every effort to do so. We hâve 
never seen the risk, and only thought it ought to pay a higher rate on it according 
as it looked on the paper. We don't tliink there will be any doubt about making 
the forms ail right if we can get the rate to 1^. We think the forms ought to be 
corrected anyhow, no matter what the rate is. We suppose you still hâve some 
reason for holding to 1%, but will know in the morning, when we receive your 
letter. We do hope you will be able to make it 1^, and, as soon as you think you 
can, please let us know. 

"Yours, very truly, J. B. Moore & Co." 

(No. 25.) 

"Lynchburg, Va., Aug. 24, 1891. 

"Messrs. J. B. Moore & Co., G. A.— Dear Sirs: Hâve letter this morning from 
one of our dyspeptic Cos. kicking. Wants 'spécifie amovmt on each building not 
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connected wîth or adjoining main buflding; also on stock and machinery in build- 
ing; also spécifie on patterns, englnes, and boilers. And it is only proper we should 
hâve tlie advantage of a properly wrltten policy at the low rate which the rislî 
is written.' Therefore we telegraplied you, 'Retain one aud quarter on Buchanan. 
Write you to-day'; and now conflrm same. Without tliis Richmond in ttie fleld, 
saw a prospect of manipulatlng matters to reduce rate to If, but this upsets ail our 
plans, ànd don't believe we can hold Cos. at less than Iji, tho' willing to do ail we 
can for you. 

"Truly yours, P. J. Otey & Ce." 

(No. 26.) 

"Richmond, Va., Aug. 25, 1891. 
"Messrs. P. J. Otey & Co., Lynchburg, Va.— Gentlemen : Your favor of the 24th 
inst. received and noted. How would it do to write the companies carrying the 
Franlilin Brass Oo., telling them what bas been said by the 'Specials' inspecting 
the risk, and ask them if they would be willing to write at IjÉ 'I It might be that 
they would write for 1^, as you say you cannot tell what Insurance companies wUl 
do. We think this would be a good plan, and will be glad if you would try it. 
"Yours, truly, J. B. Moore & Co." 

(No. 27.) 

"Lynchburg, Va., August 25th, 1891. 
"Mess. J. B. Moore & Co., G. A.— Dear Sirs: Yours of the 24th to hand. Don't 
(loubt but that Cos. can be found to write the Franklin Brass Works at 1^, but 
hâve heard from ail of ours who seem to consider the rate low enough. None will 
write it, however, without spécifie amounts upon each building and contents of 
each, or the average clause inserted, and as' it now stands décline the risk, and you 
can retum us the policy by next mail. But If you wish us to do so, and will send 
us form amended to suit the Cos., will endeavor to hold the five companies at 1^. 
We suppose Mr. Gordon got on to this risk through our placing a Une in the H. 
Bremen, which they declined by telegraph, and wrote us they had referred the mat- 
ter to his oflSce, and, being in that section, at the Cold Sulphur Springs, and hav- 
ing an agent at Buchanan, availed himself of the opportunlty offiered to go for It. 
Send- new form with policies, and will see what we can do. 

"Truly yours, P. J. Otey & Oo." 

(No. 28.) 

"Lynchburg, Va., August 25th, 1891. 
"Mess. J. B. Moore & Co., G. A.— Dear Sirs: We hâve seven Cos. that will 
carry the ?56,000 on Franklin Brass Works at I14. provided form of policy is 
made spécifie as per ours of even date with this, and five $5,000 each on Smith & 
Briggs on same condition. The other policies we hold hère, deeming it unnecessary 
to forward them untll some deflnite conclusion and arrangement is reached by you, 
of which you can inform us, when we are ready to go ahead and try and hold 
them at li. 

"Truly yours, P. J. Otey & Co." 

(No. 29.) 

"Richmond, Va., Aug. 26, 1891. 
"Messrs. P. J. Otey & Co., Lynchburg, Va.— Dear Sirs: Your two favors of the 
25th inst. received. Will you please write out and send us such a form as you 
think wlU suit the companies on the Buchanan risk, especially on the Franklin 
Brass Works. There hâve been so many requests from the différent companies 
that we are afrald we would overlook some point If we imdertook it. Let us hâve 
it as early as convenient, and oblige, 

"Yours, very truly, J. B. Moore & Co." 

(No. 30.) 

"Lynchbui'g, Va., August 26th, 1891. 
"Mess. J. B. Moore & Co., G. A. 

"Policy No. 1735550, London & L. Ins. Co. P. B. Co. 
"Dear Sh-s: We hâve letter ordering eancellation of above policy, which please 
forward by retum mail, If you've not already returned the policies as per ours of 
the 25th. What are and what hâve you been waiting for? For we think delay 
has interfered with placing this risk. In approaching the Cos. for If after ascer- 
taining the form was objectionable, it should hâve been reconstruoted at once to 
suit and harmonize ail objections, and resubmitted with a full statement of aU the 
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faets and eircumstances coneeming the risk, our expérience being that con-espond- 
ence without D. Reports aecomplish little or nothing, same as D. Reports sub- 
mitted 'not binding until heard from,' which are always turned down. We -would 
hâve pursued this plan at once had we had a new form of policy. 

"Truly yours, P. J. Otey & Co." 

(No. 31.) 

"Lynchburg, Va., August 26th, 1891. 
"Mess. J. B. Moore & Co., G. A.— Dear Sirs: Yours of the 25th to hand, aud 
as suggested hâve vyrltten Cos., and If they agrée to carry Franklin Brass Works 
at 1^ will let you know. They'll not carry it at ail with présent form of polioy; 
more objectionable, it seems, than any question as to rate; and please retm'n us 
the policies, If you've not already donc so, that we may comply with the instruc- 
tions of the Cos. that we relieve them aud return the policies. 

"Truly yours, P. J. Otey & Co." 

(No. 32.) 

"Lynchburg, Va'., August 27th, 1891. 
"Messrs. J. B. Moore & Oo., G. A.— Dear Sirs: Yours of the 26th to hand, and, 
after again and carefuUy reading over the forms of the Buchanan risks, hâve con- 
cluded we are imequal to the task of originating a form to harmonize ail the de- 
mands of the Cos., unless on the ground and acting in conjunction with the in- 
sured or owners. Just impossible to do it with the data and information at hand. 
If the amount of Insurance Is very near the bumable value of the property insured, 
there can't be much objection to the présent form. In whlch event the assured 
could well afCord to hâve the average clause made a part of the policies. which we 
think would satisfy the Cos., and be the shortest way out of the difûculty, which 
that broker brought about, and ought to hâve known better when he did it. 

"Truly yours, P. J. Otey & Co." 

(No. 33.) 

"Lynchburg, Va., August 31st, 1891. 
"Messrs. J. B. Moore & Co., G. A.— Dear Sirs: Referring to ours of the 26th, 
hâve again to request that you return us the policies on the Franklin Brass Co., 
the Cos. declining positlvely to write them under the présent forms of policy; and 
not until made specUic, or the average clause applied, will they accept it. The 
same applies equally to Smith & Briggs, except they havlng only one building. 
Suppose the average clause would cover ail objections, and be satisfactory. Heard 
80 far from only one Co. as to Ift on F. Brass Co., whieh they leave to us, and ex- 
pect t» hear from the others to-morrow. Whenever you fumish us form, or décide 
what you'U do, are ready to proeeed under your instructions. 

"Truly yours, P. J. Otey & Co." 

(No. 34.) 

"Rlchmond, Va., Sept. Ist, 1891. 
"Messrs. P. J. Otey & Co., Lynchburg, Va.— (îentlemen: We hâve at last suc- 
ceeded in getting hold of the Franklin Brass Co.'s policies, and inclose them here- 
wlth. In regard to the form, leave out the words 'including outbuildings.' This 
will therefore make policy spécifie as regards location. As to pattems, you can 
place spécifie amount on them, in the proportion of about $5,000 to $60,000, as we 
judge their proportion is about one-tenth. Should you think the amount on pat- 
terns should be larger, in that case increase the proportion, as it will be better to 
reduce than to increase thèse figiu^s, It subsequently found necessary. We can 
also Umit time for working at night to 10 p. m. We think this uow covers ail the 
wishes of the companies. The tool house and contents belonging to the Franklin 
Brass Co. are not intended to be insured, and will not be now that the words 'in- 
cluding outhouses' are left out of the policies. The rate at which this is to be 
written is one fi, and we hope you will not bave any trouble in placing at this rate; 
and the form is now in such shape as not to give you any more trouble. As to 
the form of policies for the Smith & Briggs, you can make the same changes as 
apply to the above, sending us new wording for the policies you hâve already sent, 
and we wiU attach to poUcies, and changing the wording of the policies you hâve 
now in hand. Kindly let us hâve the policies as early as convenient. 

"Yours, truly, J. B. Moore & Co." 
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(No. 35.) 
Telegram. 
"9/2, 1891. Lynchbuig, Va., 2. 

"J. B. Moore & Co., Hlehraoïid, Va.: Oompanles require policies rewritten. Re- 
tum ail. If furnisbed form, can help you; otherwise cannot. See letter. 

"P. J. Otey & Oo." 
(Na 36.) 

"Lynchburg, Va., Sept. 2d, 1891. 

"Mess. J. B. Moore & Ce, G. Agents— Dear Sirs: Yours of the Ist to hand, and 
now confirm telegram of thls date, 'Companies require policies rewritten. Retum 
ail. If fumished form, can help you; otherwise cannot. See letter,'— whieh Is in 
accordance with our letter of the 27th, and our instructions from the Cos. You 
suggest to us how to write the form, when at the same time you oould hâve pre- 
pared and had it printed in an hour or two, and sent forms with policies retumed. 
We hâve consumed considérable time and labor in this rlsli, besides trouble and 
expense incurred, more to accommodate you than for any beneflt in it to us, and 
willlng to repeat it with ahy assurance the policies will stick; but with tbe meager 
data in our possession, and probability our worli would not stand, are unwllling 
to duplicata It on an uncertalnty. We can write $10,000 in one Co. on F. B. Co. at 
1^, and 15 to 20,000 more, if it will stick, at same rate. Soon as the form of poliey 
is deflnitely settled, whether the old one or a new one spécifie, please inform us. 
We hâve information— whether correct or not, can't say— that H. Bremen, Com- 
mei'clal Union, & Phœnlx of London, hâve Ç5,000 each and Aetna, Home N. Y., 
& l'ennsylva., $2,000 each (under old form of pollcy blanket), four of whlch we 
represent, that positively declined it under blanket form, and we are loath to be- 
lieve it; but, if so, they will not be the galners thereby. We are willing the same 
rules shall apply to ail agents, but when we are made an exception, and treated 
unfairly, we see to it that we get even, and we will do so in this case. Hoping to 
hear from you promptly with form and definite instructions, are, 

"ïru^ yours, P. J. Otey & Co. 

"Please excuse the writer for saying he thinks the forms gotten up by that N. Y. 
broker about the damnest spécimens he ever encountered." 

(No. 37.) 
Telegram. 
"10:30 A. Sept. 1891. Richmond, Va., 2. 

"P. J. Otey and Co.: Telegram recelved. Sent you policies and new form last 
nlght J. B. Moore & Co." 

(No. 38.) 
Telegram. 

"9/3, Lynchburg, Va., 3. 
"J. B. Moore & Co., Richmond, Va.: With spécifie form will write ten thousand 
at ninety cents if It will help you. P. J. Otey & Co." 

(No. 39.) 

"Richmond, Va., Sep. 3, 1891. 
"Messrs. P. J. Otey & Co., Lynoliburg, Va.— Dear Sirs: Your favor of the 2nd 
Inst. recd. We tried to hâve the forms printed so as to be ready this evening, but 
the best promise we could get from ail tbe printers hère was to-morrow momlng, 
— some even later,— so we hâve written them out on the typewriter, and inclose 
them herewith. We trust the forms as now written is spécifie enough, and will 
satisfy the companies. We Imow that you hâve been to a grKit deal of trouble and 
expense regardlng the placing of this risk, and we assure you it is appreciated, and 
we hope now that everything will go lovely. We hâve been informed by tlie AgtB. 
hère who took the insurance for Gordon that it has ail been canceled, some by Gor- 
don himself and some by the companies; so we won't hâve any more bother with 
hlm. We hope you will be able to place the insurance on the Franklin Brass Oo. 
at 1^. We also hâve your telegrams that you can place 10,000 at 90c., and trust 
you will do so, as we would like to get it as low as possible. The amount on the 
patterns, that is to be i/io on tbe entire insurance, & Is to be deducted from the 
amount wanted on machinery. As we, in our hurry, sent you the total amounta 
wanted on the différent items, we haven't any way of flgurlng it out ourselves. In 
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sendlng the policies we would be glad If you would retum us the original mémo, 
sent you. We wlll be glad to receive the policies from you as early as convenient, 
Send us the policies for the full amt. of the original order sent you. 

"ïours, truly, J. B. Moore & Co," 

(No. 40.) 
Telegram. 

"RIchmond, Va., Sept. 5th, 1891. 
"P. J. Otey & Ck)., Lynchburg, Va.: Wire total amount placed of Franklin rlsk. 

"J. B. Moore & Co." 
(No. 41.) 
Telegram. 

"Lynchburg, Va., Sept. 5th, 1891. 
"J. B. Moore & C!o., Eichmond, Va.: Twenty-five thousand to-day if accepted. 
Twenty thousand Monday, same terms. Retum us Aetna and Phénix policies, 
Smith & Brtggs. F. J. Otey & Oo." 

(No. 42.) 
Telegram. 

"Richmond, Va., Sept. 5th, 1891. 
"P. .T. Otey & Co., Lynchburg, Va.: Forward us ail policies Franklin. WIU 
hold subject to acceptance by companies. J. B. Moore & Co." 

(No. 43.) 

"Richmond, Va., September 5th, 1891. 
"Messrs. P. J. Otey & Co., Lynchburg, Va.: Dear Sirs: We received your tele- 
gram in answer to ours, and we wlred you to send ail the policies you had to us, 
and we trust we wUl receive the same in Monday's mail. If you hâve not sent 
them, we want to know how much Insurance Is placed and bindlng, and from what 
tlme. We should thlnk the $10,000 you wlred us you could place at 90c. would 
be placed, and also the policies returned to you by us, as we hâve changed the 
form as requested in every case. We hope you hâve succeeded in plactag the 
$45,000. 

"Yours, truly, J. B. Moore & Co." 

(No. 44.) 

"Lynchburg, Va., Sept. 5th, 1891. 
"Mess. J. B. Moore & Co., G. A.— Dear Sirs: We telegraphed you to-day: '?25,- 
000 to-day, if accepted. $20,000 Monday, same terms. Retum us Smith & Briggs 
Aetna and Phénix policies.' Please return us, if you haven't already mailed them, 
in accordance with onr telegram, the Aetna and Phénix policies on Smith & Briggs, 
having notifled you they were not in force under the blanket form of policy, and 
the Cos. would not accept the risk until form was made spécifie. 

"Truly yotirs, P. J. Otey & Co. 

"Also return us Geo Home No. 160,261 and Northern 11,322." 

(No. 45.) 

"Lynchburg, Va., Sept. 5th, 1891. 
-Messrs. J. B. Moore & Co., G. A.— Dear Sirs: Since your telegram and our 
letter of to-day, we leamed from the columns of the Richmond Times of the bum- 
tng of the Franklin Brass Works, and a close call It was. How does this afCect, 
if at ail, the Smith & Briggs risk, except we are afraid, under the spécifie form, 
it will be difflcult to place it now; but, if we can will help you to do so. Let us 
hâve your views by return mail, and retum us ail the S. & B. policies. 

"Truly yours, P. J. Otey & Co." 

(No. 46.) 

"Lynchburg, Va., Sept. 7th, 1891. 
"Mess. J. B. Moore & Co., G. A.— Dear Sirs: Yours of the 3rd, with inclosures, 
dld not reach us in the regular course of mail on the 4th; held for insufficient post- 
age, (7) seven cents due, and received too late to do anything towards writing the 
policies and placing that we couldn't carry until the 5th, and were writing the 
D. Reports Saturday, as our records will show, when, simultaneously with your 
Inquii-y by telegram asking how much placed on Franklin Brass Oo., w* received 
77 F.— 25 
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a Megram informing us of bumlng of the works on Friday. You failed to return 
us No. 1225 Aetna & No. 2493 Phénix, Smith & Briggs, as per our telegram 5th 
and letter of same date and previous letters of August Slst and of the 2nd and 
4th of Sept., thèse Cos. declining to write the risk except under spécifie form. 

"Truly yours, P. J. Otey & Co." 

(No. 47.) 

"Lynchburg, Va., Sept. 8th, 1891. 
"Messra. J. B. Moore & Oo., G. A.— Dear Sirs: Please tnform us wliat Cos. 
were on the Franklin Brass Works at the tlme of the flre. 

"Truly yours, P. J. Otey & Go. 

"We make the Inquiry, havlng heard the entlre Une was placed in Philadelphia 
a few days before the fire." 

(No. 48.) 

"Richmond, Va., September 9th, 1891. 
"Messrs. P. j. Otey & Co., Lynchburg, Va.— Gentlemen: Your favor of the 8th 
Inst. received and noted. We hâve not heard of any other Insurance on the Frank- 
lin Brass Works, except that placed by you. We hâve not heard anything about 
It having been placed by a Phila. agent, or placed in that neighborhood. We con- 
sider that ail the Insurance placed by you, and not ordered canceled by the coin- 
panies before 12 o'clock on September 5th, was in force, and that the policies re- 
tumed to you by us were merely sent or returned to you for Indorsement, as they 
were already In force, and the forms had been changed to answer ail requirements of 
the companies. Our first letter to you of the Ist inst. gave you the form under which 
the Insurance would be acceptable to the assured, and the mère fact that you wrote 
us to hâve the forms printed and sent to you would not alter the status of the case; 
and the faot that the forms were late in reaching you, tho' we mailed them before 
the flre, would not alter the case. We conslder that certainly the policies we re- 
turned to you were in force, and referrlng to your favor of the 25th ult, you stated 
that you can carry ?56,000 at one and one quarter, and you would try and see If 
they could be held at one per cent,, and later that you wonld write the companies, 
and ask if théy would write at one per cent. We claim that ail that did not décline 
to write at one per cent, are certainly on that risk. If not ail that you had bound. 
The mère fact that you had not rewritten the policies at the tlme of the flre would 
not make any différence. We would therefore be glad if you would fumish us with 
the ëntire llst of companies that you had bound, or had agreed to carry the risk. 
What became of the Company that would write ten thousand at 90c. V We think 
they ought certainly to be bound, because the form had been made spécifie before 
the fire occurred. We hâve written again for the Smith & Briggs policies, and 
stated If they were not returned they would be canceled. 

"Yours, truly, J. B. Moore & Co." 

(No. 49.) 

"Lynchburg, Va., Sept. lOth, 1891. 
"Mess. J. B. Moore & Co., G. A.— Dear Sirs: Yours of the lOth to hand. In re- 
ply thereto, refer you to our letters and telegrams repeatedly advising that cur Cos. 
declined the risks, and Instructing you to return the policies. The Franklin Bra^ 
Oo. never accepted or pald the premlum on any policies issued at l^ per cent., but 
on the contrary, declined, and returned them. We take occasion to rep^t hère that 
oxa Cos. declined the Smith & Briggs risk, and return us the policies, Aetna No. 
1225, Phénix No. 2498, Geo Home No. 160,261, and Northern No. 11,322, as fur- 
nished you in ours of the 7th inst. 

"Truly yours, P. J. Otey & Co." 

(No. 51.) 

"Lynchburg, Va., Sept. 12, 1891. 
"Messrs. J. B. Moore & Co., G. A. — Dear Sirs: Yours of the llth to hand, say- 
ing, 'As per your telegram of the 5th Inst., stating that you had §45,000 Insurance 
bound for the Franklin Brass Works, &c;'- We sent no such telegram, a copy of 
ours of the 5th to you, now before us, nor one from which any such conclusion or 
inference could be deduced, and by référence thereto, and reading it again, may 
enlighten you some. 

"Truly yours, P. J. Otey & Co." 

[Note. The letter "of the llth," referred to, not among the exhlbits.] 
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(No. 51.) 

"Lynchburg, Va., Sept. 12, 1891. 
"Smith & Briggs Policies. 
"Mess. J. B. Moore & Co., G. A.— Dear Sirs: Yours of tlie lltli to hand, wlth 4 
Pois. Our instructions were to cancel tliese policies, and retum them; and what- 
ever is done now, as in the case of the F. B. Co., -will be a new deal. They relied 
for water supply and flre protection on tlie brass worlîs. This is no longer available, 
and places the risk in a new aspect. Don't thûik, from information we liave, that 
the Cos. formerly on it will write it now, but, as hâve ladicated ail along, even with 
the prospect of no retum for our labor and some outlay, if fm-nished with forms 
and information as to water supply and means of appliances for protection from 
fire, that we may fully and intelligently submit it, and thereby avoid subséquent 
correspondence, wiU endeavor to help you aU we can. 

"Truly youra, P. J. Otey & Co." 

There are a number of preliminary questions raised on the pleadings 
which the court will dispose of before considering the merits of the 
cause. The flrst of thèse is a demurrer to the bill on the ground that 
the receiver cannot sue on the contract sought to be enforced in this 
suit. The decree of the circuit court of Botetourt county appointing 
the plaintiff in this suit receiver of the Franklin Brass Company ex- 
pressly confers upon him the power to take any necessary step to get 
in the assets of the company, and for that purpose to bring such sults 
as may be necessary. This decree is the charter of his powers and 
authority, and imposes on him the duty of collecting and reducing into 
possession the assets of the company of which he is made receiver. 
And as he has succeeded to and is invested with ail the rights, powers, 
and authority of the corporation of which he is made receiver, he, in 
the opinion of the court, is the proper person to bring this suit. The 
corporation itself, being in the hands of a receiver, could not maintain 
this suit; the individual stockholders could not do it; and there is no 
one else but the receiver who could do it. The demurrer is overruled. 

Before any dépositions were taken in the cause, the parties, by at- 
torneys, made the f oUowing agreement : 

"Lynchburg, Va., Nov. 25, 1895. 
"J. Z. Sehultz, Kecelver of the Franklto Brass Company, v. The Phénix Insurance 

Company of Brooklyn. 

"With the vlew of maturing the above-styled cause for a final hearing on the 
merits at the March term, 1896, of the United States circuit court for the Western 
district of Virginia, at Lynchburg, It is hereby agreed between counsel for the plain- 
tiff and défendant as follows: 

"(1) Withln thirty daj's from the date of this instrument the défendant shall pré- 
pare, in the form in which it will be flled in this cause, and deUver to the plaintlfiC. 
its answer to the bill hereln. 

"(2) Withhi ten days from the delivery of such answer the plaintiff shall prépare, 
In the form in which it is to be filed in the cause, and deliver to the défendant, hie 
replication to said answer. 

"(3) Should an issue then be made up, or. In any event, as soon as an issue Is 
BO made up, the plaintiff shall bave twenty days within whioh to take his dépositions. 

"(4) The défendant shall then hâve the next twenty days within which to take 
its dépositions. 

"(5) The plaintiff shall then tiave seven days within which to secure rebuttal évi- 
dence, and 

"(6) The défendant shall then hâve seven days within which to secure évidence 
In surrebuttal. 

"Légal notice to take dépositions shall be waived by counsel for eaeh side: pro- 
vided, however, that opposing counsel shall hâve reasonable notice of the time and 
place of taking dépositions. 



388 77 FEDERAL REPORTER. 

"The case thus made up shall be submitted to the court during saJd tenu, for dé- 
cision and decree; and ail the proceedings shall be as binding upon the parties as if 
the cause had been regularly matnred and prooeeded in in court. 

"The taking of the dépositions shall be in accordance with the rules govemhig Ihe 
taking of dépositions In the circuit courts of the state of Virginia. 
"[Signed] Wm. Beasley, 

"Of counsel for Plaintiff. 
"[Signed] T. J. & F. S. Kirkpatriclî, 

"Of counsel for Def 't Co." 

Considérable correspondence between counsel bas been ûled as to 
tbe eflect of tbis agreement, wbicb it is unnecessary for tbe court to 
consider. On tbe 24tb of December, 1895, tbe respondent served on 
the complainant's attorney a copy of its answer as it expected to flle 
the same on the Ûrst day of tbe next term of the court. Some time in 
the montb of February, 1896, counsel for tbe respondent served on 
counsel for tbe complainant a copy of an amendèd answer, wbicb tbe 
respondent now aslts leave to file. The agreement of counsel entered 
into on tbe 25th of NoTember, 1896, with tbe view of maturing tbe 
cause for a final bearing, is such as they had a rigbt to make. It 
waives no constitutionaJ rigbt of either party to tbe cause. It is 
clear and definite in its terms, and tbe court does not see that either 
party could bave been prejudiced thereby. . Counsel bave not cbosen 
to deal with eacb otber at arm's lengtb, following tbe strict rules of 
pleading, neitber asking nor making concessions. For tbe court to 
allow one party to such an agreement to disregard it migbt work 
serions détriment to tbe otber; especially in a case like tbis, wbere ail 
tbe évidence bas been taken, and tbe case is ready for submission. 
The parties having entered into such an agreement deliberately, it is 
the duty of the court to see tbat its terms are complied with. But, 
independently of tbe agreement between counsel, tbe respondent bas 
no rigbt to file its proposed amended answer. Its motion to do so 
is based on tbe following affldavit: 

"U. s. Olr. et. Western Dist. of Virginia. 
"Schultz, Receiver, vs. Phénix Ins. Co. 
"Jno. M. Slaton, being first duly sworn, déposes and says that he Is attorney for 
the défendant above; that at the time the answer in the above case was drawn and 
served upon the pl't'fC's attorney he did not know that tlie plaintiff would acknowl- 
edge that he expected to reoelve from the def't a policy of Insurance contalning the 
usual conditions and limitations, but, on the contrary, was led to believe, and dld 
belleve, from the plalntiff's biU, that It would claim and contend for an absolute 
contract of Insurance without restrictions or limitations of any kind or nature, and 
that the answer herein was drawn with thls belief ; that he first learned that plain- 
tiff would claim that he expected the usual poUcy after such answer was served, 
and, as soon as praetlcable after knowledge thus flrst obtained the amended answer 
herein ofifered was drawn and served, and that he had absolutely no knowledge of 
the fact that plahitlCf would contend for the usual policy. The amended answer was 
drawn and served with due diligence. Furfher saith not. 

"[Signedl John M. Slaton. 

"Sworn to and subscribed before me this March 20, 1896. 

"[Slgnod] "Wm. Beasley, Notary Public, City of Lynchburg." 

Tbe allégations in tbe bill, wbicb of course were before counsel for 
tbe respondent when the answer was f ramed, show very clearly tbat 
it contends for tbe usual policy, and expected such to be issued on 
\tp niifiiged contract of insurance. After reciting a portion of tbe 
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correspondence between J. B. Moore & Co. and P. J. Otey & Co., the 
bill continues: 

"It wlll appear from the foregoing that prlor to the flre whieh destroyed the said 
property, the said P. J. Otey & Co. liad indicated their willingness to insnre thla 
property, a full description of which, and a division of the amounts of Insurance 
on the several articles of property, were already in their possession, with Insurance 
aggregating $10,000, at 00c. on the $100, if the assured, tbrough its agents, would 
pi-epare a spécifie form. ITiis spécifie form was duly prepared and deposited In the 
post office at Riehmond. Virginia, addressed to P. J. Otey & Co., on the 8d of Sep- 
tember, 1891. This form was satisfactory to P. J. Otey <& Co., as the représenta- 
tives of the insurance company, and was so aeeepted by them without objection; 
and they subsequently acknowledged that when they leamed of the fire on the 5th 
of Sept., 1891, they had actually prepared, or were preparing, a policy of insurance 
covering the said property, using the said form." 

The bill f urther allèges tbat at the time the contract to insure was 
made, — September 3, 1891, — "the said P. J. Otey & Co. were the duly- 
authorized agents of the said Phénix Insurance Company of Brook- 
lyn, and had policies of insurance duly signed and executed by the 
ofïicers of said company which they were authorized to flll out and 
deliver." In the prayer of the bill it is asked that the respondent "be 
required specifically to perform its said agreement to insure said 
property, and to deliver said policy." Thèse statements in the bill 
gave ample notice to the respondent that the plaintifl expected 
the usual policy issued by the respondent company. Where a party 
applies for an insurance policy it is presumed that he expects the 
usual policy issued by the company in which he seeks insurance. In 
Eames v. Insurance Co., 94 U. S., 621, — a case in its most important 
f eatures similar to this, — the suprême court says : 

"As to the plea that the contract does not speeify what lïind of a policy was de- 
sired, it does not appear that the complainants had any knowledge or notice that 
the défendant Issued différent kinds of policies. As Bames justly said, he supposed 
(a,s he had a right to suppose) that they woiild get the same kind of policy which 
had been issued on the property before. If no preliminary contract would be valid 
unless it specified minutely the terms to be contained in the pohoy to be issued, no 
such contract could ever be made, or would ever be of any use. The very reason 
for sustainlng such contracts is that the parties may hâve the benefit of them during 
that inciplent period when ttie papers are being perfected and transmitted. It is 
sufflcient if one party proposes to be insured and the other party agrées to insure, 
and the subject, the period, the amount, and the rate of insurance is ascertained 
or understood, and the premium paid, if demanded. It will be presumed that they 
contemplate such form of policy containing such conditions and limitations as are 
usual in such cases, or hâve been used before between tlie parties. This is the sensé 
and reason of the thing, and any contrary requirement should be expressly notified 
to the party to be afCected by it." 

The afQdavit in support of the motion to file an amended answer 
fails to show that new facts hâve come to the knowledge of the re- 
spondent since it prepared its original answer and served a copy of 
the same upon counsel for the complainant. 

The rules governing fédéral courts of equity in allowing an amend- 
ed answer to be flled are thus stated by Judge Story in Smith v. 
Babcock, 3 Sumn. 583, Ped. Cas. No. 13,008: 

"The gênerai rules of courts of equity in the amendment of answer are well known. 
In mère matters of form, or mistakes of dates, or verbal inaccuracies, courts of 
equity are very indulgent in allowing amendments. But when application ia made 
to amend an answer in material facts, or to change essentially the grounds taken In 
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the original anewer, courts of equlty are exceedingly slow and reluctant in aecord- 
Ing it. To support sueh application they require very cogent clrcumstances, and 
such as repd the notion of any attempt of tlie party to évade tlie justice of tlie case, 
or to set up new and Ingeniously contrived défenses or subterfuges. * * * Wtiere 
the party relies upon new facts, which hâve corne to hls knowledge since the answer 
was put in, or where It is manifest that he has been taken by surprise, or where 
the mlstake or omission Is manifestly a mère inadvertence and oversight, there is 
generally less reason to object to the amendment than there is where the whole 
bearing of the faets and évidence must hâve been well lînown before the answer was 
put in." 

The application of the respondent to file an amended answer is 
denied. 

The complainant oflers to Ûle two exceptions to the respondent's 
original answer. The flrst exception is as follows: 

"In the second clause or paragraph of defendant's answer it is stated: 'The de- 
fendant doth not admit any of the statements made in plaintifC's bill In regard to 
negotiations between J. B. Moore & Co., agents, representlng Franlilin Brass Co., 
on the one hand, and Messrs. P. J. Otey & Co., agents for sundry Insurance com- 
panies, on the other, to tie true.' 

"The plaintlfl desires from the défendant a spécifie answer whether this allégation, 
or any of them, are true, and, if not, which of them are false. If the défendant 
does not know or cannot say of his own linowledge whether they are true or not, 
he is requlred to say whether they are true or false to the best of hls knowledge 
and belief." 

The second exception is taken for the reason "that nowhere in the 
said answer of the respondent company is it explicitly admitted or 
denied that there was a contract for Insurance, as is alleged and set 
ont in the complainant's bill." Thèse are not grounds of exception to 
an answer. "Exceptions lie to an insufflcient discovery, or to scan- 
dai and impertinence." Adams v. Iron Co., 6 Fed. 180; 4 Minor, 
Inst. pp. 1179, 1180. Another objection to thèse exceptions is that 
they fail to state the charges in the bill to which the answer is ad- 
dressed. In Brooks v. Byam, 1 Story, 296, Fed. Cas. No. 1,947, the 
court said : 

"The exception should hâve stated the charge in the bill and the interrogatory 
applicable thereto, to which the answer Is addressed, and then hâve stated the terms 
of the answer Verbatim, so tliat the court, without searchlng the bill and answer 
throughout, mlght hâve at once perceived the grounds for the exception and ascer- 
tained its sutflclency." 

Bower Barff Rustless Iron Co. v. Wells Rustless Iron Co., 43 Fed. 
391; Fost. Fed. Frac. p. 265. 

The exceptions are overruled. 

The respondent's original answer will be filed, and the cause will 
be heard on the bill, answer, replication, and testimony. 

The bill allèges: That P. J. Otey & Co. had issued policies of In- 
surance in différent companies to the amount of 140,000 on the prop- 
erty, which policies had been delivered to the Franklin Brass Com- 
pany. That thèse policies were not satisfactory to several of the 
companies, because they were blanket in form. That P. J. Otey & 
Co. requested Moore & Co. to change the form so as to make it more 
spécifie, and to return the policies that had been delivered, so that 
new policies might be written according to the required spécifie 
form; and that, with thèse objections removed, they thought the 
insurance could be effected. That Moore & Co. prepared the required 
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form, and on receipt of the telegram from Otey & Co. of September 
3, 1891, deposited the same in the post ofSce at Bichmond, Va., ad- 
dressed to P. J. Otey & Co. That this form was satisfactory to Otey 
& Co., as the agents of the Insurance company, and was accepted 
by them without objection. That a short time after the flre, J. B. 
Moore & Co., the agents of the Franklin Brass Company, applied 
to P. J. Otey & Co. for the policy which they had agreed to issue, and 
for the name of the company for which they were acting, and at the 
same time tendered them the premium therefor. That P. J. Otey 
& Co. refused to deliver the policy, and refused to give the name of 
the company. That the complainant bas lately become inf ormed that 
it was the Phénix Insurance Company of Brooklyn for which P. J. 
Otey & Co. acted and spoke in their said telegram of September 3, 
1891. It allèges that in considération of the premium of $90 which 
the Franklin Brass Company agreed to pay, and which agreement 
was acquiesced in by P. J. Otey & Co., the Phénix Insurance Com- 
pany of Brooklyn did on the 3d of September, 1891, agrée to insure 
for one year therefrom the Franklin Brass Company against loss 
or damage by flre to the said property in the sum of |10,000, and in 
the proportions already theretofore agreed upon between said Moore 
& Co. and Otey & Co. ; and, f urthermore, to write out and deliver to 
said Franklin Brass Company a policy for the said Insurance. The 
bill prays that the respondent be required to speciflcally perform its 
agreement to insure said property, and to deliver said policy of 
Insurance; and that it be ordered to pay to the complainant the sum 
of |10,000, the amount assured, with interest thereon, less the pre- 
mium. 
The respondent, in its answer, says : 

"It dénies that said pretended oontract as set fortli In said bill of complaint was 
ever made or agreed upon between said plalntiff and défendant company; it being 
well understood and agreed between their said respective agents that siich should not 
be the case until the same was referred to and approved by this défendant company, 
which never oecurred by reason of the delay in the receipt by said P. J. Otey & Co. 
of the said letter of J. B. Moore & Co., dated September 3, 1891, which delay was 
caused by the fallure of said J. B. Moore & Co. to properly prepay the postage on 
said letter, so that the delivery to and receipt thereof by said P. J. Otey & Co. did 
not occur until after the property to be insured liad been destroyed by flre." 

It further dénies that the complainant "bas lately become in- 
formed that it was the Phénix Insurance Company of Brooklyn for 
which said P. J. Otey & Co. acted and spoke in the said telegram 
of September 3, 1891," but, on the contrary, it avers that ail the 
information on this subject was put into the possession of the Frank- 
lin Brass Company on the day of September, 1892, by the 

testimony of Kirk Otey, of the said firm of P. J. Otey & Co., in an- 
other case. The answer concludes with a gênerai déniai that there 
ever was such a contract between the Franklin Brass Company and 
the respondent company as is set forth in the bill, or any contract 
of Insurance whatever. 

The particular part of the correspondence between the agents of 
the complainant and the agents of the respondent on which the 
complainant bases the contract alleged in the bill and sought to 
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be enforced is found in the telegram from P. J. Otey & Co. of Sep- 
tember 3, 1891, and the answer thereto in the letter of J. B. Moore 
& Co., written on the same day. The said telegram is as foUows: 

"9/3, Lynchburg. 
"J. B. Moore & Co., Rlehmond, Virginia: Wlth spécifie form, can wi'ite ten 
thousand at nlnety cents, if it wlU help you. P. J. Otey & Co." 

The answer to this telegram in the letter of same date of J. B. 
Moore & Co. (quoted in full above), is as follows: 

"We also hâve your telegram that you can place 10,000 at 90c., and trust you will 
do so, as we would like to get It as low as possible." 

In the same letter, J. B. Moore & Co. inclosed the forms of the 
policies about which they had been previously corresponding, and 
said: 

"We trust the form as now written Is spécifie enough, and will satlsfy the compa- 
nies." 

The letter, with the forms inclosed, was mailed in Richmond on 
the evening of September 3, 1891, but, as the évidence shows, owing 
to insufflcient postage thereon, it was detained in the post oflBce at 
Lynchburg, and was not recelyed by Otey & Co. until between 5 
and 6 o'clock of the evening of September 4, 1891. At 1:30 p. m. 
of the same day the property was totally destroyed by fire. 

Under the pleadings and the évidence, the principal questions for 
considération are: First. Does the correspondence just quoted con- 
stitute a contract of Insurance which the complainant has a right 
to hâve speciflcally performed? Second. Was it understood by 
both parties that, as a condition précèdent to risk attaching, the 
policy was to be submitted to the respondent insurance company for 
its approval? 

As to the flrst question. The proposition from the agents of the 
respondent insurance company to the agents of the Franklin Brass 
Company is contained in the telegram: 

"9/3, Lynchburg. 

"J. B. Moore & Co., Rîclimond, "Virginia: Wlth spécifie form, can write ten 
thousand at ninety cents, If It wiU help you. P. J. Otey & Co." 

The acceptance of J. B. Moore & Co., agents of the Franklin Brass 
Company, is: 

"We also hâve your telegram that you can place 10,000 at 90c., and trust that 
you will do so, as we would like to get it as low as possible." 

The letter containing the acceptance, with the spécifie form asked 
for, was on the same day deposited in the mail at Richmond. No 
objection is raised in the answer of the respondent to this form as 
not being spécifie. The déniais in the answer relating to any form 
apply to the form furnished Otey & Co. by Moore & Co. on which 
the ûrst policies were issued. This form is made an exhibit with the 
bill for the purpose of giving a description of the property on which 
insurance was sought, and to show the objectionable form of the flrst 
policies, and on account of which the flrst policies were recalled and 
canceled. This is not the speciflc form alleged in the bill to hâve 
been furnished Otey & Co. on the 3d day of September, 1891, on 
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which the polîcy for $10,000 at 90 cents was to be issued. Not only 
does the answer fail to deny that tWs form was spécifie, but the évi- 
dence shows that no objection was made to it by Otey & Co. when 
it was received by them. On the contrary, from the évidence, it 
received their approval. In their letter of September 7, 1891, to 
Moore & Co., Otey & Co. say that they were "writing the D. [daily] 
Reports, as our records will show, when, simultaneously with your 
inquiry by telegram, asking, *How much placed on Franklin Brass 
Oo. ?' we received a telegram informing us of buming of the works 
on Friday." And Kirk Otey, a member of the flnn of P. J. Otey 
& Ce, when examined as a witness for the respondent, testifled on 
this subject as follows: 

"Q. Wbat had you done, up to the time you heard of the fire, in référence to thla 
insurance? Ans. I eommenced writing tt on the morning of the 5th, and was 
engagea writing It when I heard of the fiie. Q. What do I understand you when you 
say you were writing? What were yon writing? Ans. I was preparing the dally 
reports prépara tory to mailing them to the companies that evening; the regnlar 
routine." 

H. C. Stockdell, the gênerai agent of the insurance company, and a 
witness on behalf of the respondent, defined the rules and instruc- 
tions of the company relating to daily reports as "requiring every 
policy to be reported by daily report on or before the day on which 
it takes elïect"; "but," he added, "there is nothing to be reported 
until the policy is issued. The daily reports, you understand, are 
copies of the policies and contracts of insurance." 

In further évidence that the form sent by Moore & Co. to Otey & 
Co. on the 3d of September, 1891, was not objectionable to Otey & 
Co. on account of not being spécifie, John M. Otey, an insurance 
agent employed in the oflice of Otey & Co., who was examined as a 
witness on behalf of the respondent, testifled that he copied said form 
because the originals were blurred and smeared in the typewriting 
and carbon-copying of them; that he made Verbatim copies of the 
original as sent by Moore & Co., which he pasted in the gênerai reg- 
ister containing the mémorandum or entry of the policies. 

The court finds nothing in the extensive correspondence which led 
to the proposition embodied in the telegram of September 3, 1891, 
from Otey & Co. to Moore & Co., that, "with spécifie fonn, will write 
ten thousand at ninety cents, if it will help you," which makes it a 
condition précèdent that the policy, before becoming effective, should 
be submitted to the insurance company for its approval. In the 
telegram itself there is no such condition, nor is there anything in 
the acceptance of Moore & Co. showing that such a condition was 
part of the contract. The flrst intimation that we find in the évi- 
dence that any contract of insurance is to be submitted to the in- 
surance company for its approval is found in the telegram of Otey 
& Co. to Moore & Co. dated on the 5th day of September, 1891, in 
reply to Moore & Co.'s telegram of same date, "Wire total amount 
placed on Franklin risk," to which Otey & Co. replied: "Twenty- 
flve thousand to-day, if accepted. Twenty thousand Monday, same 
terms." The contract of insurance, when this telegram was sent, 
had been consummated. the rights of the parties fixed, and cannot 
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be impair edby attaching any condition stated in this telegram. If 
thi» tejegram meant anything more than the usiial acceptance of 
policies after inspection by the company, it eannot be made a con- 
dition précèdent to the attaching of the risli assumed by the Insur- 
ance company in the contract made by its offer by telegram of Sep- 
tember 3, 1891, and its acceptance by Moore & Co. for insurance 
by the respondent in the sum of |10,000 at 90 cents. The agents 
of the insurance company had no power to change this contract from. 
one of absolute insurance to one of conditional insurance; uor had 
the agents of the assured sudh power. 
The doctrine as to when a risk attaches is thus stated: 

"When the rlsk is accepted upon the teims designated in the application, whether 
the same is made by writing or paroi, the contract is complète, and ueither can 
recède therefrom; and, whether a pollcy has been executed or not, the risk attaches 
at the date of the application or at the time designated therein, and the insiirer is 
liable for any loss tliat occurred after the time when the risk, by the contract, com- 
menced, even though it occurred before its acceptance thereof." 1 Wood, Ins. § 20. 

It is the opinion of the court that the évidence establishes the con- 
tract sought to be enforced by the complainant, and that the risk 
assumed in said contract of insurance was in force at the timç the 
loss by flre occurred. It comes clearly within the doctrine laid down 
in Tayloe v. Insurance Co., 9 How. 390, — a case which has been fol- 
lowed by numerous décisions, and has never been questioned by any 
of them. In that case the suprême court says: 

"An ofler by underwriters to insure propeity on certain terms, sent to the owner 
by mail, eannot be revoked after it has been recelved by hlm, and accepted by a 
letter deposited In the post office the next day, and addressed to the underwriters. 
Such acceptance makes a complète contract to Insure, which a court of equity will 
enforce by compelling the underwriters to pay the" amount agreed to be insured." 

, The court has disposed of ail questions properly presented by the 
pleadings. A number of questions were discussed in the oral and 
written arguments of counsel which the court eannot consider, be- 
cause they are not set up as défenses in the answer, A decree will 
be entered in accordance with the prayer of the bill 



,, HUNTINGTON v. SAUNDERS. 

, (Circuit Court of Appeals, First Ch-cuit. October 9, 1896.) 

No. 142. 

On Motion for Rehearing. For former opinions, see 18 C. A. 
409, 72 Fed. 10; 16 Sup. Ct. 1120. 
Before COLT, Circuit Judge, and WEBB, District Judge. 

PER CURIAM. Since this cause was decided by the court of 
appeals, one of the judges who took part in the hearing and déci- 
sion has deceased. The survivors hâve presented to them this 
pétition for a rehearing, and must act upon it without his counsel 
and aid. The original décision was without any diversity of opin- 
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ion among the judges, Judge Carpenter delivering the opinion 
of the court. Neither of the survivors personally desires a rehear- 
ing, and although, if they had encountered any hésitation of thelr 
deceased associate in the décision of the case, they might now feel 
disposed to grant a rehearing, they do not feel it to be their duty, 
contrary to their own views, to allow the pétition. Pétition for 
a rehearing is denied; mandate to issue forthwitli. 
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(arcuit Court, W. D. Pennsylvanla. November 9, 1896.) 

CJossTirnTioNAL Law — Obligation of Contkacts — Cancbllation of Mobt- 

6AGKS. 

On July 30, 1878, B. gave to a New York Insurance company a mortgage 
on land In Washington county, Pa., to secure payment at the company's 
office in New York City of $5,500 with 7 per centum Interest, the then légal 
rate in the state of New York. On May 19, 1896, the administrator of B. 
instltuted a proceeding in the court of common pleas of said county of Wash- 
ington, imder the Pennsylvanla act of June 20, 1883, for the satisfaction of 
the mortgage; and after constructlve notice to the Insurance company by 
newspaper publication in said county, upon an ex parte hearlng (the com- 
pany not appearing), the court decreed satisfaction of the mortgage upon 
payment Into court of the balance due as clalmed by the petitioner, such 
balance being aseertained by Computing interest at the yearly rate of six 
per centum. Held: (1) That said act of June 20, 1883, eould not be construed 
as applicable t» this mortgage, for to give It such rétrospective effect would 
be to impair the obligation of the contract by changlng the place of payment. 
(2) That the decree, being beyond the power conferred by the act, aid not 
within the jurisdictlon of the court, was void, and fumished no ground of dé- 
fense to a sdre faclas on the mortgage from the circuit court of the United 
States. 

Sur Rule for Judgment for Want of a BufiScient Affldavit of Dé- 
fense. 

J. W. Collins, for plaintifiC. 
Crumrine & Patterson, for défendant 

ACHESON, Circuit Judge. This suit is a scîre facias by the Mu- 
tual Life Insurance Company of New York against S. G. Richardson, 
administrator of James Britton, deceased, with notice to the Carrie 
Furnace Company, terre-tenant, upon a mortgage from Britton to 
the plaintiff, dated and given on July 30, 1878, on a tract of land in 
Washington county, Pa., to secure the payment by Britton to the In- 
surance company, at its office in the city of New York, of a debt (evi- 
denced by his bond of even date) of |5,500, on December 1, 1879, and 
also interest at the rate of 7 per centum per annum, payable half- 
yearly, on the Ist day of CTery June and December, until the prin- 
cipal should be paid. The plaintifE's affidavit of claim admits a 
crédit of $600 paid upon the principal of the debt, and also the pay- 
ment of interest up to June 1, 1896, at the stipulated rate of 7 per 
centum per annum, which was the légal rate of interest in the state 
of New York at the date of the mortgage and accompanying bond. 
The défendant sets up in bar of the suit a proceeding in the court of 
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common pleas of Washington county, Pa., under an act of assembly 
approved June 20, 1883 (P. L, 138; 1 Purd. Dig. 658, pi. 161), which. 
provides as foUows: 

"In ail cases where the légal holder or holders of a mortgage shall réside without 
the jurlsdiction of this commonwealth, or shall hâve removed therefrom without 
leaving a known duly authorized attomey to enter satisfaction on the record of 
such mortgage, on fuU payment of the principal and hiterest, and ail proper legai 
charges being made, it shaU and may be lawful for the owner or owners of the 
mortgaged premises, or any person interested, to apply by pétition to the court 
of common pleas of the county in whlch the mortgaged property is situated, setting 
foith the premises, and also the name and whereabouts, if known, of the holder 
or holders of sald mortgage, If known, and If not known, then stating the facts, 
and that the principal of the mortgage-debt is overdue by expiration of the time 
therein limited, and not by reason of default in the payment of the interest; 
whereupon the sald court shall make such order, for givtng notice of said pétition, 
and of the time of the hearing thereof to ail persons interested, In such manner 
as the said court shaU direct, either by Personal service, or publication, or other- 
wise; at the time therein specified, or at any subséquent time, on due proof being 
made of the truth of the said pétition, the said court, upon payment being made 
into court of the sald amount of the principal and Interest, and aU other moneys 
found to be due and owing on sald mortgage, shall order and decree that the re- 
eorder of deeds of the proper county shall enter full satisfaction upon the margta 
of the record of such mortgage recorded in his office, whieh shall for ever thore- 
, after discharge, defeat and release the same, and shall likèwlse bar ail actions 
brought or to be brought thereupon, as fully as if such payment had been made 
to the lawful owner or owners of such mortgage-debt, and as If such owner or 
owners had entered such satisfaction of record." 

The proceeding in the court of common pleas began by the pétition 
of Richard«on (the owners of the mortgaged premises joining in the 
prayer thereof), presented May 19, 1896, reciting the mortgage, and 
setting f ortii that the balance due thereôn did not exceed the sum of 
$3,347.47; that the owner of the mortgage, the Insurance company, 
was without the jurisdiction of the commonwealth, and had no au- 
thorized attorney to enter satisfaction on the record of the mort- 
gage upon the payment thereof, — and praying that the Insurance 
company be required to appear in court and show cause why the 
petitioner should not be permitted to pay the sum of $3,347.47 into 
court, in full satisfaction of the mortgage, and that upon such pay- 
ment into court the court wonid order the recorder of the county to 
enter satisfaction of the mortgage upon the record. Upon the prés- 
entation of the pétition the court flxed June 8, 1896, for hearing the 
same, and directed the prothonotary to gire notice of the flling of the 
pétition and of the day of hearing to the insurance company by publi- 
cation for three weeks in one newspaper printed in said county, "a 
oopy of the said newspaper containing the notice to be sent by mail 
to the fMutual Life Insurance Company of New York." On June 8, 
1896, upon proof made of notice given agreeably to the previous 
order of the court (the insurance company not appearlng), and after 
an ex parte hearing of the petitioner, the court made a decree that 
the amount due on the mortgage was $3,248.95, and directing that 
upon payment into court of that amount "the recorder of deeds of 
the said county of Washington, Pennsylvanie, shall enter full satis- 
faction upon the margin of the record of said mortgage, recorded in 
his oflflce in Mortgage Book No. 8, p. 260, which satisfaction shall 
forever thereafter discharge, defeat, and release said mortgage from 
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said mortgaged premises, and shall likewise bar ail actions brought 
or to be brought thereupon, as fuUy as if such payment had been 
made to the said the Mutual Life Insurancç Company of New York, 
and as if the said Mutual Life Insurance Company of New York had 
entered such satisfaction of record." Accordingly, upon the payment 
on June 8, 1896, of the sum of |3,248.95 into court, the recorder 
entered upon the margin of the record of the mortgage full satisfac- 
tion thereof. 

The exempliâcation of this proceeding, attached to the aflSdavit of 
défense as part thereof, shows that, in flxing the balance due on the 
mortgage at the sum of |3,248.95, interest was computed at the rate 
of 6 per centum per annum only, instead of at the contract rate of 7 
per centum. The exempliflcation also shows this remarkable fact; 
That after the filing of the pétition, and during its pendency, to wit, 
on June 1, 1896, the petitioner, or some one in his behalf, transmit- 
ted by draft to the Mutual Life Insurance Company, at the city of 
New York, the sum of $171.50, being the half-yearly installment of 
interest, at the contract rate, falling due June 1, 1896, on $4,900, the, 
balance of the principal of the mortgage debt after crediting the $600 
which had been paid thereon. It may be assumed that the atten- 
tion of the court was not called to this misleading act, which was so 
well calculated to luU into a false security the insurance company. 
It is probable, also, that the court was not fully advised as to the 
tenus of the bond and mortgage with respect to the place of pay- 
ment, and the rate of interest reserved. Oertainly, it is a well- 
established rule that the rate of interest, in the absence of stipula- 
tion, is to be determined by the law of the place where the contract 
is to be performed, and that that rate may be expressly reserved, 
though it exceed the rate allowed by the lex loci contractus, or by 
the law of the forum. Archer v. Dunn, 2 Watts & S. 327, 364; Wood 
T. Kelso, 27 Pa. St. 241; Panning v. Consequa, 17 Johns. 511; An- 
drews V. Pond, 13 Pet. 65, 77, 78; Scotland Co. v, Hill, 132 U. S. 107, 
117, 10 Sup. Ot. 26. It must be conceded, however, that, if the court 
of common pleas of Washington county had jurisdiction to make the 
decree set up in bar of our writ of scire facias, that decree cannot be 
impeached collaterally for mère error, and that it must be held con- 
clu sive hère of the rights of the parties. Had the court lawful 
jurisdiction to make the decree? 

Assumîng that a proceeding under the act of June 20, 1883, is 
in the nature of a proceeding in rem, and that constructive notice 
by publication may bind a nonresident of the state, whose where- 
abouts is not known, was such service good in this instance, where 
it was known and disclosed that the office of the insurance company 
was in the city of New York? The act, it will be perceived, con- 
templâtes two classes of cases (one where the résidence of the ab- 
sent holder of the mortgage is known, and one where it is not 
known), and provides two modes of notice (personal notice and con- 
structive notice, by publication or otherwise). It is urged that the 
fair meaning of the act is that, if the résidence of the absent holder 
of the mortgage is known, there must be personal notice. Such 
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a construction of the act, it is claimed, does no violence to its lan- 
guage, promotes its true intent, and subserves the ends of justice. 
The argument in favor of this view has mucli force, but my conclu- 
sion with respect to another jurisdictional objection renders it un- 
necessary for me to pass upon the sufSciency of the notice. 

The mortgage, it is to be obseryed, was executed several years be- 
fore the passage of the act of June 20, 1883. Now, by the terms 
of the mortgage and its accompanying bond, the money thereby se- 
cured was made payable to the Mutual Life Insurance Company, "at 
their office in the city of New York, on the joint receipt of their 
président and secretary, and not otherwise." This was the contract 
of the parties, and they had a perfect right to make it. The pro- 
vision as to payment was entirely reasonable and obligatory. The 
raortgagee did not undertake to keep an attorney in Pennsylvania to 
receive the money and enter satisfaction on the record of the mort- 
gage upon payment. The insurance company was not bound to ac- 
cept payment elsewhere than at its ofiQce in the city of New York. 
No valid tender of the money could be made elsewhere. The place 
•of payment was a material part of the contracta No subséquent 
state law could impair the obligation of the contract in respect to 
the place of payment. 

The invalidity of a state law impairing the obligation of a contract 
does not dépend on the estent of the change which the law effects in 
the contract. Green v. Biddle, 8 Wheat. 1, 84. "One of the tests 
that a contract has been impaired is that its value has, by législation, 
been diminished. It is not, by the constitution, to be impaired at 
ail. This is not a question of degree or manner or cause, but of en- 
croaching in any respect on its obligation, dispensing with any part 
of its force." Bank v. Sharp, 6 How. 301, 327. The obligation of a 
contract includes everything material within its scope, whether relat- 
ing to the undertakings therein contained, or to the means for the en- 
forcement thereof . Edwards v. Kearney, 96 TJ. S. 595 ; McGrahey v. 
Virginia, 135 TJ. S. 662, 10 Sup. Ct. 972. A state statute authorizing 
a rédemption of mortgaged property, in two years after the sale, un- 
der a decree by bona flde creditors of the mortgagor, has been ad- 
judged to be unconstitutional and void as to sales made under mort- 
gages executed prior to the date of its enactment, as impairing the 
obligation of the contract. Howard v. Bugbee, 24 How. 461. 

It seems to me, then, that the act of June 20, 1883, cannot be con- 
strued as covering the mortgage hère sued on. To give it sucli a 
rétrospective effect clearly would be to impair the obligation of the 
contract between thèse parties. It is to be noted that it was not 
alleged in the pétition to the court of common pleas of Washing- 
ton county, nor is it pretended hère, that a tender had been 
made to the insurance company at its office in the city of New York, 
or that a tender to the company was ever made anywhere. The posi- 
tion of the défendant is that, without compliance, or attempted com- 
pliance, by the mortgagor, or those claiming the mortgaged premises 
under him, with the terms and conditions of the mortgage, by mère 
force of a subséquent state statute a change in the place of perform- 
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ance of the contract was effected, and that thereby the money be- 
came payable in the county of Washington, Pa., instead of at the 
stipulated place of payment, in the city of New York. This was the 
exact resuit accomplished in and by the proceeding in the court of 
common pleas of Washington county, if that proceeding be sustained. 
But in my opinion it cannot be sustained. The act under which the 
court proceeded has no application to this mortgage. The decree 
of satisfaction, then, has no binding force, because the court making 
it had no jurisdiction of the subject-matter. The decree being be- 
yond the power conferred by the act of June 20, 1883, and not within 
the jurisdiction of the court, is void, and furnishes no ground of 
défense to this suit. U. S. v. Walker, 109 U. S. 258, 3 Sup. Ot. 277. 
The rule for judgment is made absolute. 



HART et al. v. ATLAS KNITTING CO. 
(Circuit Court of Appeals, Second Circuit. December 8, 1896.) 

1. Pleadikgs axd Evidekce— Relbvancy and Matkkiality. 

In an action for breach of contract, the complaint averred tliat it was agreed 
between the parties that plaintlff should manufacture for défendants 70 cases 
of bnit underwear, of the particular description, styles, sizes, qualifies, and 
assortments set forth; that, in accordance with such agreement, plaùitiff pro- 
ceeded to manufacture "such goods," and completed ail of the "said goods." 
The déniais of the answer put in issue thèse averments. It appeared that 
3 cases of the goods had been sent to défendants, and that thereafter they 
had canceled the order, alleging that the goods so sent were imperfect and 
unmerehantable. The remaining 67 cases were duly tendered, and inspection 
offered, but were not f orwarded to défendants. Beld that, under the pleadings, 
plaintifC was entitled to introduce testimony showing that the contents of the 
whole 70 cases, including those not forwarded, were in conformity with the 
contract. 

2. Cross-Examination — Discrétion of Court. 

In an action for damages for refusai to recelve goods purchased, défendant 
was asked, on cross-examination, whether, about the time of caneeling the 
contract with plaintiff, he had not also canceled orders which he had given to 
other parties. Held, that it was within the discrétion of the trial judge to 
permit this question to be aslied, as tendlng, In some measure, to atfect the 
credibility of défendant. 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 

This case cornes up on writ of error to the circuit court for the Northern district 
of New York, to review a judgment entered upon verdict of a jury in favor of 
défendant in error. The action was brought to recover upon a contract whereby 
the plaintifi: below agreed to manufacture and deliver to défendants below 70 
cases of iniit underwear, of certain specifled styles, sizes, and description. The 
défendants contended, and offered évidence to show, that a box of samples sent 
them for use by theh: travellng salesman, and also three cases of the goods for- 
warded to them as a fair représentation of the character of the goods so manu- 
factured, were imperfect and unmerehantable. 

Otto ïïorwitz, for plaintiffs in error. 
Edward P. WTiite, for défendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judges. 
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PER OUEIAM. Only two assignments of error are relied upon 
as ground for reversai. Botli are to the admission of évidence. As 
part of its case, the plaintin offered évidence to show that the goods 
contained in the 67 cases which were not forwarded to the défend- 
ants were perfect and merchantable. Thèse cases were not for- 
warded because défendants canceled their order, and declined to re- 
ceive the goods, or to give any instructions for their shipment. They 
were duly tendered, and inspection offered. Défendants objected 
to any évidence as to the contents of the 67 cases, as irrelevant and 
immaterial, on the ground that thèse goods never came to them; that 
they never saw them. The complaint averred that the parties en- 
tered into a contract whereby it was agreed that plaintiff should 
manufacture 70 cases of iinit underwear, of the particular description, 
styles, sizes, qualifies, and assortments set forth in the complaint. 
It is further averred, in the fourth paragraph, that, "in accordance 
with such agreement, the plaintifif proceeded to manufacture such 
goods" (i. e. 70 cases of knit underwear, of the particular description, 
styles, sizes, qualifies, and assortments above set forth), and that 
"plaintiff completed ail of the said goods" (i. e. goods of the particular 
description, etc., above set forth). The déniais in the answer put in 
issue this last averment, and testimony tending to show that the con- 
tents of the whole 70 cases were in conf ormity with the contract was 
clearly relevant and material. The objection to the admission of this 
particular évidence is therefore unsound. 

The défendants also assign error in admitting testimony as to the 
cancellation by défendants of orders with parties other than the 
plaintiff. No affirmative proof tending to show such cancellation was 
offered by plaintiff, but upon cross-examination of one of the défend- 
ants, whohadtestified as to ail the transactions with plaintiff's oiHcers 
and agents, and as to the character of the goods in the sample boxes 
and the three cases, and who had himself canceled the order, he was 
asked whether he had not, about the same time, canceled orders with 
two other business houses named in the questions. The court al- 
lowed the questions, over objection, stating to counsel for the plain- 
tiff that he would be concluded by the answers. It is true that no 
issue was raised by the pleadings as to the cancellation of orders with 
other persons, but courts hâve universally recognized the necessity 
of leaving the course and extent of a cross-examination very largely 
to the discrétion of the trial judge. In the absence of any authority, 
it would be, in our opinion, most unwise to lay down a rule wliich 
would so interfère with that discrétion as to compel the trial judge 
to disallow ail questioning put to a party on his cross-examination 
which may not be strictly relevant to the issues. No authority to 
which we are ref erred has so held. In the cases cited in the brief of 
plaintiffs in error, irrelevant matter was sought to be proved by inde- 
pendent testimony. The discrétion of the trial judge as to cross- 
examination of a party by questions not strictly relevant to the 
issues, but tending to affect his credibility, was not in question. It 
is unnecessary to add anything to the discussion of this point which 
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will be found in the opinion of the trial judge on motion for a new 
trial, and in Turnpike Co. v. Loomis, 32 N. Y. 127. The judgment of 
the circuit court is aflBrmed. 



FIRST NAT. BANK OF BICHMONT» v. WILMINGTON & W. R. 00. 

(Circuit Court of Appeals, Fourth Circuit Novemtier 25, 1896.) 

No. 170. 

Banks and Banking— Collections. 

When a bank indorses commercial paper "for collection," and forwards the 
same to another bank for collection and remittance, tlie coUecting bank, 
tliough It acts only as agent for tbe remitting bank, and bas no mutual ae- 
count with it, is net required to keep the moneys coUected separate from ail 
other moneys in Its possession, and to remit the identlcal money, nor is the 
payer of such paper required to see that the identlcal money is remltted. 

In Error to the Circuit Cîourt of the United States for the Eastern 
District of North Carolina. 

Thomas W. Strange, for plaintiff in error. 

Junius Davis and George Eountree, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and HUGHES. 
District Judge. 

HUGHES, District Judge. On June 13, 1893, the treasurer of the 
Wilmington & Weldon Eailroad Company of North Carolina drew 
two drafts upon his compauy for the aggregate sum of |4,766.26 in 
favor of the Tredegar Iron Works of Richmond, Va. The drafts 
were passed, for value, to the First National Bank of Richmond, 
which became the owner of them. The Richmond Banlî indorsed 
the drafts "for collection," and, in due course of mail, sent them to the 
Bank of New Hanover, of Wilmington, N. C, "for collection and re- 
mittance." The New Hanover Bank, on the 15th of June, presented 
the drafts to the Wilmington & Weldon Eailroad Company at its 
oâîce in Wilmington for payment ; and received for the drafts, from 
the railroad company, two checks, one of them upon itself for |3,952, 
and the other upon the Atlantic National Bank of Wilmington for 
|2,000. When the checks were received by the New Hanover Bank, 
that bank charged the check drawn upon itself to the account of the 
railroad company on its books, and entered a mémorandum of the 
charge upon its "remittance blotter." The check upon the Atlantic 
National Bank was not presented during banking hours of the 15th, 
but in the afternoon was, together with other checks of the Atlantic 
National Bank, which the New Hanover Bank held, transmitted to 
that bank by a runner of the New Hanover Bank, and an account was 
stated between the checks held by the New Hanover Bank against 
the Atlantic National Bank and the checks held by the Atlantic 
National Bank against the New Hanover Bank, and the différence of 
12,051.36 in favor of the New Hanover Bank was paid in money by 
the Atlantic National Bank to the New Hanover Bank. The New 
Hanover Bank did not send the First National Bank of Richmond 
any money, or make other remittance in payment of the money col- 

77 F.— 26 
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lected from the railroad company, at any time. At tlie beginnîng 
of business on the 15th of June the railroad çompany had to its 
crédit on the bocks of the Kew Hanover Bank the sum of |2,772.07. 
Subsequently, on the same day, its treasurer made a deposit of 
13,871.15, and drew a check for |3,932.72, so that the railroad Com- 
pany had to its crédit in the New Hanover Bank at the close of busi- 
ness on that day the sum of $2,690.50. The total amount of money 
in the New Hanover Bank durlng banking hours on the 15th was 
149,169.07, and the total of checks upon it presented during the same 
day, either to be cashed or credited to depositors, was |62,000. If 
payment had been asked for ail the checks presented on that day 
there would not hâve been money enough to meet them; but the 
cashier testifled that, had money been demanded for the check drawn 
by the railroad company, it would hâve been paid by the bank. The 
New Hanover Bank had been doing business for the First National 
Bank of Riehmond for several years, but only as a collecting agent, 
no mutual accounts having been kept between them; nor did the 
New Hanover Bank hold any other business relationship with the 
Riehmond Bank at any time than that of a collecting agent. The 
New Hanover Bank made an assignment of ail its effects on Monday 
the 19th of June, four days after the transactions described. It 
actually closed its doors on Saturday, the 17th. The record does 
not show that the failure of the New Hanover Bank was contem- 
plated by the public, or that it was apprehended by the railroad com- 
pany, or by the First National Bank of Eichmond. In its complaint 
or déclaration below the plaintiff demanded judgment for the two 
drafts sent to the New Hanover Bank for collection, or for the sum of 
15,952.72, for which they were drawn, with interest from the 15th of 
June, 1893, and for costs. The case was given to a jury, who, upon 
the évidence submitted to them by plaintiff and défendant, respec- 
tively, found for the défendant. Judgment followed, and the case 
was brought to this court by writ of errer. 

The two principal questions presented by the record are whether 
the New Hanover Bank was the mère agent of the Eichmond Bank 
for collecting the amount of the two drafts from the railroad com- 
pany, and, as mère agent, was bound to remit that very money to the 
Riehmond Bank; and, second, whether the railroad company was 
bound by the words "for collection," placed on the drafts, to see that 
the very money whidi it paid to the New Hanover Bank was trans- 
mitted speciflcally to the Riehmond Bank. The court below, in its 
instructions to the jury, and in its judgment upon the verdict of the 
jury, held in the négative on both of thèse questions; and gave judg- 
ment against the plaintiff below. 

In Armstrong v. Bank, 148 U. S. 50, 13 Sup. Ct. 533, the agreement 
was that the bank should collect for the plaintiff and remit every 
10 days ; and the United States suprême court held that, as soon as 
the paper was collected, the bank became a debtor to the plaintiff 
for the amount collected. This was équivalent to holding that on 
collecting the proceeds of drafts the bank ceased to be an agent 
bound to remit the very money collected; but became a debtor for 
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the sum coUected. The custom of banks does not require a collect- 
ing bank to keep money collected separate from ail others in its 
possession, and to remit that very money to tbe bank for which it 
made tlie collection; and thé courts will take judicial cognizance 
of this fact. If this were not so, and if the payer and drawee of a 
draft were bound to look to the transmission of the very money paid 
upon it, an important branch of the business of banks would be dis- 
continued, and the sending of money by express would become neces- 
sary in ail cases of collection, to the great inconvenience of bankers. 
In the case under considération, the Richmond Bank intrusted the 
collection of the two drafts to the New Hanover Bank, believing in 
its solvency; and the railroad company at Wilmington paid the drafts 
to the collecting bank confident of its solvency. The Eichmond 
Bank selected its own agent of collection ; and the railroad company 
paid this agent without demur, and in ignorance of any cause for 
demur. It had no discrétion in the matter, and there was no room 
for the exercise of discrétion on its part. The option to choose its 
collecting agent was with the Richmond Bank alone; and the rail- 
road company, in the absence of any suspicion of that agent's in- 
solvency, paid the drafts in compliance with its duty to do so. We 
are of opinion that the judgment of the court below should be af- 
firmed, and it wiU be so ordered. 



HENNESSY et al. v. BOND. 

(Circuit Court of Appeals, Nlnth Circuit. October 26, 1896l) 

No. 197. 

1. Principal and Agent— Bond por Title. 

Défendant entered Into an agreement whereby he authorized a certain 
person to procure for hlm a bond or agreement for a deed to certain mining 
clairus, from plaintiffs, who were the owners thereof. Ttie agent procured 
tlie agreement, which was drawn up in the f orm of an indenture, and con- 
tained stipulations for certain payments by défendant. It was delivered to 
défendant, but he never signed it Held, that plaintiffs could not recover 
upon such Instrument (Ambler v. Whipple, 20 Wall. 546, foUowed), nor 
could they déclare upon the agreement between défendant and his agent. 

2. Same— Verbal Agrebmbnt of Agent. 

Défendant entered into a contract by which a certain person, as his 
agent, agreed to procure for him a "bond or agreement" for a deed to cer- 
tain property, and which aiso provided that défendant would assign, "by 
a separate instrument in writing," an interest in such bond or agreement 
to the agent. Held, that the agreement to be procured by the agent was a 
written one, and that the agent could not bind défendant by a verbal agree- 
ment with the owners of the property. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Washington. 

This was an action by John J. Hennessy, William M. Hennessy, 
John Seaton, Frank W. Plint, and John McGuigan against Hiram 
G. Bond. The court sustained a demurrer to the complaint, and 
entered judgment for défendant. Plaintiffs bring error. 
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George Turner and E. C. Hughes, for plaintiffs in error. 
Andrew P. Burleigh, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and 
KNOWLES, District Judge. 

KNOWLES, District Judge. Plaintiffs commenced tliis action 
against the défendant in the court below upon an agreement in 
writing wherein it is alleged that plaintiffs in error agreed to con- 
vey to said défendant certain mining claims situate in West Koot- 
enai district, province of British Columbia, in what is known as tlie 
"Kaslo-Slocan Mining Région," and that said défendant agreed to 
pay them therefor the sum of $300,000,— 125,000 at the time of the 
delivery of the bond for a deed, or the said agreement for a deed, 
and the balance on or before the 15th day of September, 1892. 
Prom the allégations in the complaint, it appears that on the 18th 
day of January, 1892, the said Bond entered into an agreement 
with one S. S. Bailey in which he authorized him (Bailey) to pro- 
cure a bond or agreement for a deed to said mining claims from the 
owners thereof. The said Bailey did procure an agreement or 
bond for a deed, as would appear from the allégations of the com- 
plaint and Exhibit B, which is made a part of the complaint by a 
spécial allégation to that eflect. In this agreement, after providing 
for plaintiffs making a deed to défendant, there were certain prom 
ises or stipulations which the said défendant was to enter into, 
It is alleged in the complaint "that by the terms and conditions 
of the said bond or agreement Exhibit B, as well as by the term& 
and conditions in said agreement Exhibit A, the said défendant 
undertook and agreed to pay unto thèse plaintiffs the sum of twen 
ty-flve thousand dollars upon the exécution and delivery of the 
aforesaid contract, bond, or agreement." An examination of Ex 
hibit B discloses no such undertaking on the part of the défendant. 
By it plaintiffs were not required to deed the said mining claims 
without the payment of the said $25,000 on the delivery of the 
agreement, and the |275,000 in September following. But he was 
to agrée to certain things connected with the working of the said 
mining claims, and the extracting of ore therefrom, and the sale 
thereof. The agreement is drawn up as an indenture. While it 
is alleged that the agreement was delivered to défendant, it is 
nowhere alleged in the complaint that he executed or signed it. 
There are no allégations showing that by his conduct he was es- 
topped to deny that he signed it. Prom the very terms of the agree- 
ment, it is évident that it was contemplated that plaintiffs and 
défendant were to both sign this agreement. The question is pre- 
sented, can plaintiffs recover on this instrument? The case of 
Ambler v. Whipple, 20 Wall. 546, is conclusive against plaintiffs 
upon this point. In that case the suprême court says: 

"But It l8 argued that the paper was procured from Whipple by Martin, as 
the agent of Ambler, at Ambler's request, and was signed by Whipple and 
delivered to Martin; that Martin delivered It to Ambler, who received a copy 
ot it without objection, and promised to sign It. Admitting ail this to be true, 
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Jt Is very clear that both parties intended to hâve a written instrument signed 
by eacti as tlie évidence of any contract they might malie on that subject, 
and neither considered any contract concluded untll it was fuUy executed. 
Under thèse circumstances, Ambler had a right to décline to sign the paper, 
and until he signed it he was not bound by it. It was not drawn up by him, 
nor at his dictation. It was flrst signed by Whipple, and drawn up by him, 
or in bis présence, and made to suit his purposes. It is idle to say that, be- 
cause Ambler took a copy of it from Martin to examine, he became a party 
to it, though he never signed it." 

This case fully meets the case at bar on this point. It is sup- 
ported by the cases of Morrill v. Mining Co., 10 Nev. 125; Towns- 
end V. Corning, 23 Wend. 436; Tucker v. Woods, 12 Johns. 190; 
Keep T. Goodrich, Id. 397. 
, There is a contention that, by virtue of the contract with Bailey, 
défendant undertook to pay plaintiffs in error the said $25,000. 
But plaintifEs were not a party to that contract. It is not alleged 
that Bailey was their agent, or that there was any flduciary rela- 
tion between them. The contract, by its terms, purports to be a 
contract between Bailey and Bond. By it, Bailey is to act as the 
agent of Bond. There is nothing in the contract which shows 
that it was made in any particular for the benefit of plaintifEs. No 
considération moves from them to Bond. There was no obligation 
upon Bailey to pay plaintiffs |25,000, or any other sum, and he 
never did propose to contract to pay this sum on his behalf to them. 
Under the authorities, it is settled that plaintiffs could not déclare 
on this contract of Bailey and Bond. Woodland v. Newhall's 
Adm'r. 31 Fed. 434; National Bank v. Grand Lodge, 98 U. S. 123; 
Durnherr V. Rau, 135 N. Y. 219, 32 N. E. 49; Clark, Cont. 513-521. 

It is urged that Bailey entered into the agreement verbally with 
plaintiffs, for and on behalf of Bond, to the effect named in the 
written agreement, which was not signed by Bond, and that he 
(Bond) is bound by this verbal agreement to pay this sum of |25,- 
000. It is évident that Bond expected Bailey to procure from plain- 
tiffs a written contract or agreement. The language in the con- 
tract with Bailey is that he shall procure for him a bond or agree- 
ment. A bond is a contract in writing, formerly always under 
seal. An agreement to convey mining claims is usually in writing. 
In some sections, such an agreement is within the statute of frauds. 
While in the complaint it is set forth that the agreement between 
Bond and Bailey authorized him (Bailey) to procure from plaintiffs 
a bond or agreement for a deed "upon the following conditions," 
the agreement between Bond and Bailey, which is made a part 
of the complaint by allégations therein, and marked "Exhibit A," 
contains "the provision that said Bailey, as the party of the flrst 
part, hereby agrées to at once undertake to procure for said party 
of the second part [Bond] a deed or agreement for a deed. * * * 
Said bond or agreement is to contain the following provisions." 
In the second stipulation of Bond, specified in this agreement with 
Bailey, it is provided that he (Bond) will at once assign, by a sep- . 
arate instrument in writing, to said party of the flrst part, an 
undivided one-fourth interest in said bond or agreement, free from 
any charge or expense to said party of the flrst part (Bailey). From 
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thèse facts I think it îs évident that it was contemplated by Bond 
that Bailey should procure for Mm a written agreement; that he 
did not intend to give Mm (Bailey) authority to bind him (Bond) 
to pay |2ô,000 upon a verbal agreement of plaintiffs to convey to 
him certain mining claims. In tlie next place, it is évident that 
plaintiffs hâve based their action upon a v^ritten agreement, and, 
while it is not entirely certain whether, in the agreement of Bond 
and Bailey, or the agreement which Bond did not sign, and wMch 
is marked "Exhibit B," I think the action must be considered as 
based upon the latter. They did not déclare upon the verbal agree- 
ment alleged to hâve been made by Bailey for and on behalf of 
Bond. 

For the reasons assigned, I flnd no error in the ruling of the 
court below in sustaining the demurrer to the complaint. Judg- 
ment is afflrmed, with costs. 



BAILEY v. BOND, 

(Circuit Court of Appeals, Nlnth Circuit. October 26, 1896.) 

No. 198. 

1. Mines and Mining— " Working a Mine." 

Tlie tenu "working a mine," as used among miners, implies, not merely 
the rigtit to explore and develop, but the rlght to extract and approprlate 
ores as the owner himself might do, 

2. Same — Conthact— Bond fok Titlb. 

Défendant authorlzed plalntifC to procure for him, from certain thlrd par- 
ties, a bond or agreement to convey to him certain mining claims on speci- 
fled terms, among which were that plalntifC should hâve the rlght to go 
into possession and work the mines pendlng the continuance of the bond. 
Plalntiff obtalned a bond which allowed défendant to enter and work the 
property in such manner as the owners should approve, and to remove only 
a specified quantity of ore, the proceeds of which were to be placed in bank 
to the owners' crédit. Held, that this was not such possession and rlght 
to work the mine as défendant had stipulated for, and he was not bound 
to accept the bond. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Washington. 

George Turner and E. C. Hughes, for plaintiff in error. 
Andrevi^ F. Burleigh, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and 
KNOWLES, District Judge. 

KNOWLES, District Judge. S. S. Bailey, plaintiff in error, com- 
menced this action against the défendant in error to recover of 
him the sum of f251,2o0. The complaint sets forth, in form, two 
causes of action. In the first cause of action it is set forth that 
John J. Hennessy, William M. Hennessy, John L. Seaton, Frank 
Flint, and John M McGuigan were the owners of flve certain min- 
ing claims situate in West Kootenai district, in the province of Brit- 
ish Columbia, in what is known as the "Kaslo-Slocan Mining Ré- 
gion"; that on the 18th day of January, A. D. 1892, plaintiff and 
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défendant entered înto an agreement in writîng whereby the said 
défendant did authorize and empower this plaintifE to at once un- 
dertake and procure for défendant a bond or agreement for a deed 
to the said mining claims, from the owners tliereof, upon tlie fol- 
lowing tenus, to wit: First, the priée of said properties was not 
to exceed the sum of $300,000, uiiless thereafter agreed to in writ- 
ing by said défendant; second, the said défendant was not to be 
required to pay more than |25,000 in cash when said bond was ex- 
ecuted and delivered to hlm ; third, the remainder of said purchase 
price over and above the amount of said flrst cash payment waa 
to be paid on or before the 15th day of September, 1892, unless 
otherwise agreed to by défendant in writing; fourth, the said de- 
fendant should claim the right, at any time after the delivery of 
said bond, and after the making of said flrst cash payment, to en- 
ter into possession of said properties, and work the same, pend- 
ing the continuance of said bond. The flfth provision proTides for 
a deed upon the payment of the purchase price of said mining prop- 
erties, when the défendant shall hâve exploited the same to his sat- 
isfaction, during the continuance of the bond. In said contract 
the défendant agreed, on his part: First, that upon the procuring 
of said bond, and the delivery of the same to him, he would ac- 
cept the same, and immediately pay the first cash payment pro- 
vided in said bond, not to exceed $25,000; second, that he would 
at once assign by a separate instrument in writing, to this plain- 
tiff, an undivided one-fourth interest in said bond or agreement, 
free from any charge or expense; third, that if he concluded to take 
said properties, he would make ail payments named in said bond or 
agreement, and plaintifE should not be held liable, or compelled 
to pay any portion of said payments; fourth, that, upon the exé- 
cution by the owners of said mining properties to défendant of a 
deed to said properties, défendant would, upon request, make to 
plaintiff, free of any charge or expense, a deed conveying the same 
title to said properties received by him, for an undivided one- 
fourth interest in said properties. Plaintiff allèges: That he 
did procure from said owners of said property a bond or agree- 
ment for défendant, duly executed, sealed, and acknowledged, for 
a deed to said mining properties. That a copy of said bond or 
agreement is attached to complaint, marked "Exhibit B," and made 
a part thereof . That he did deliver said bond or agreement to de- 
fendant, and demanded of him that he duly assign, by a separate 
instrument in writing, to plaintifE, an undivided one-fourth inter- 
est in said bond or agreement. That défendant refused to accept 
the said bond or agreement, and to pay the first cash payment 
therein provided to be made, and refused to assign to plaintiff said 
one-fourth interest therein, and failed and refused to keep and 
perform any of the conditions in said agreements marked "Exhibits 
A and B." That défendant alleged as an excuse for his refusai 
to accept the said bond or agreement, and to carry out the other 
terms of said contract with plaintifE, that the said bond or agree- 
ment deprived him of the right to enter into possession of said 
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properties, and work the same, pending the continuance of said 
bond or agreement. That the mining properties were of great 
yalue, namely, $1,000,000, and that plaintifE bas been damaged by 
a failure of défendant to perform said agreement with him in the 
sum of |250,000. The second cause of action is based upon a pro- 
vision of the contract between plaintifif and défendant that, in case 
plaintifif would procure said bond or agreement from said owner» 
of said mining properties, he (the défendant) would pay plaintift 
one-half of ail reasonable expenses required to procure the same, 
including traveling expenses; that he procured the bond or agree- 
ment named in the said contract; that his reasonable expenses 
were the sum of |2,500; that défendant is liable for |1,250 of this 
sum. Défendant demurred to each of said causes of action on the 
ground that the same did not state a cause of action. There was 
also a demurrer to the second cause of action, based upon the 
ground that the court had no jurisdiction of the same because the 
amount involved therein did not equal the sum of |2,000. Thls 
last point is not presented in the brief of défendant. The court 
sustained this demurrer and gave judgment. The cause is brought 
to this court on writ of error. 

The first question for considération is, does the complaint show 
that plaintiff in error eomplied with his portion of said contract, 
as set forth above, and doês the complaint show that défendant in 
error failed to comply with his part thereof ? The plaintiff was to 
procure a bond or agreement which would give the défendant the 
right to enter into the possession of the mining ground described 
therein, and work the same. This, in effect, would be a lease giv- 
ing the défendant the right to enter upon and work said mining 
property. There was a considération for this lease, of |25,000, paid 
on the purchase price, which was to be forfeited if défendant failed 
to take the property. The question is, did the plaintiff procure 
such an agreement or bond? The instrument obtained, and which 
is attached to the complaint and marked "Exhibit B," and made a 
part of the complaint, provides: 

"And it is further mutually covenanted and agreed that the party gf the second 
part shall hâve the right to enter upon and take possession of ail the premises 
aforesaid immediately upon the exécution of this Instrument by said flrst parties, 
and retain possession thereof until said September 15th, 1892, and that he shall 
hâve the right to work the mmes thereon, and extract ore therefrom, at his own 
expense; and said second party covenants not to remove any of said ore from the 
dump of said mines, respectively, until after the full payment of the purchase 
price accordlng to the ferma thereof, except not to exceed flfty tons thereof for 
lie purpose of shlpment and sale, and to do ail mining upon said properties in 
such workmanlike manner as shall be approved by S- S. Bailey. Said second 
party further agrées that immediately upon receiving the proceeds from the sale 
of said flfty tons of said ore, or any part thereof, to deposit the net proceeds thereof 
in Ti-aders' National Bank of Spokane Falls, Washington, to the crédit of the first 
parties." 

Was this the possession and right to work said mining property 
stipulated for by défendant in his contfact with Bailey? Posses- 
sion of real property implies something more than the mère right 
to enter upon the same and look at the same, or occupy the same. 
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Possession of real property implies the right to occopy and enjoy 
the same. Redfleld v. Baiiroad Cîo., 25 Barb. 54-58. In the case 
of Sullivan v. Sullivan, 66 N, Y. 37, the court says: 

"Possession te something more than mère right or tltle, whether to a présent or 
future estate. It Implles a présent rigtit to deal with the property at pleasure, 
and to exclude other persons from meddling with it." 

"The possession of lând is the holding of, and exclusive exercise of dominion over 
it." Booth V. Small, 25 lowa, 177; Am. & Eng. Bnc. Law, tit, "Possession." 

In 1 Washb. Real Prop. 436, a lease is thus deflned: 

"An estate for years, as understood in this chapter, is one tliat Is created by a 
contract, technlcally cailed a 'lease,' -whereby one man, called the Tessor,' lets 
another, called the 'lessee,' the possession of lands or tenements for a term of 
time fixed and agreed upon by the parties to the same." 

See, also, 4 Greenl. Omise, marg, p. 54. 

What the défendant wanted was, for a term of months, the pos- 
session of this property, and the instrument which would give it is 
termed a "lease." After stating that the terms of the lease are 
fiubject to contract, and may be varied, that author again says: 

"The lessee does net own the soil and freehold, and has a llmited property In it. 
But, withln thèse limlts, he is the owner of the possession and profits of it, and 
of aU the uses that can be made of it during the continuance of his term. * * • 
The use and products of the premises are his, as owner. Thus, a tenant, whether 
for llfe, years, or a single year, may work an open mine on the premises, or a 
quarry, and the products of the mine are a part of the profits of the estate to 
which he is entitled." 

The possession for which défendant stipulated in his agreement 
with plaintifE was not that expressed in the agreement with the 
owners of the mining premises named in the said agreement with 
them. By the terms of that agreement, défendant might dig out 
the ores in said premises, but they were not to belong to him until 
after the premises were fully paid for. The net proceeds of the 
ore he could remove or sell was to be deposited to the crédit of said 
owners. In other words, the product of thèse mining properties 
derived from the explorations thereof by défendant were not to 
belong to défendant. The fact that this was mining property to be 
leased should be considered. In such a case the question whether 
the mines were opened or unopened would be immaterial. To make 
the nature of the lease défendant aslced more explicit, the right to 
work thèse mining properties was to be given with the possession. 
What does the term "work" imply, when applied to a mine? The 
term seems to be one long in use. In 1 Greenl. Cruise, marg. p. 
118, this language is used : "The lord king has said that a tenant 
for life of coal mines may open new pits or shafts for working the 
old veins of coals, for otherwise working the same mine would be 
impracticable." Hère, undoubtedly, the term "working" is used 
in the sensés of extracting ores and appropriating them. In 1 
Washb. Real Prop. 287, in treating of the assignment of dower, it 
is said of a mine, "If opened, it may be used and worked as part of 
the dower for her own exclusive use." Again, in the same volume 
(467), it is said tlie gênerai rights of lessees of lands in which there 
are minerais are thèse: "If there is an open mine on the premises, 
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they may work it." In both of thèse statements it will be seen 
that the tenn "work," as applied to a mine, means the exploring op 
digging for ores, and the appropriation of the same when found. 
The attomeys for the défendant hâve collected and cited in their 
brief a number of cases in which the word "work" is used in the 
same sensé. Bicknell v. Mining Co., 62 Fed. 432; Bank v. Bissell, 
4 Fed. 701; Keal del Monte Min, Co. v. Pond Min. Co., 23 Cal. 
83; Buck v. Lodge, 14 Morr. Min. R. 623; 15 Am. & Eng. Enc. 
Law, 588. In gênerai, among miners, the phrase "working a mine" 
means more than exploring or deyeloping a mine. The right to 
work a mine is not simply the right to explore or develop a mine, 
but to do in regard to a mine what an owner might do. The agree- 
ment obtained by plaintiff limited the work to the exploration of 
the mining ground. In this partîcular the agreement was not 
of the character défendant stipulated for. While ail work or 
exploration of the mining property would hâve to be done in a 
workmanlike manner, défendant did not stipulate as to leaving this 
question to be determined by plaintiff. In other particulars, there 
were additions made in the agreement for the purchase of the 
ground, other than those stipulated for in the contract between 
plaintiff and défendant. It is contended that, by not placing his 
refusai to accept the agreement presented to him upon thèse 
grounds, he waiVed them. There was no considération for any such 
waiver. The défendant made no déclarations in regard to them 
which could in any way hâve misled the plaintiff. He was simply 
silent as regards them. Under thèse circumstances, I do not think 
the charge that he waived them can be maintained. The following au- 
thorities support this view : Tuf ts v. McClure, 40 lowa, 317 ; Holds- 
worth V. Tucker, 143 Mass. 374, 9 N. E. 764; Friess v. Rider, 24 
N. Y. 367; Ripley v. Insurance Co., 86 Am. Dec. 362; Railroad Co. 
V. Boestler, 15 lowa, 559; Railway Co. v. Rust, 19 Fed. 245. It 
must always appear in some way that a party intended to waive 
the performance of a provision in a contract, or his conduct must 
be such as would estop him from insisting upon its performance. 
28 Am. & Eng. Enc. Law, tit. "Waiver," 531. The facts showing 
waiver should be pleaded. In this case ail that is pleaded is that 
the défendant objected to the agreement because it did not give 
him the right to the possession of the mining property, and the 
right to work it. This does not sufiSciently show that the défend- 
ant waived the other objections to the agreement. Without insist- 
ing upon the point that there was no waiver of the other objections 
to the agreement, it is apparent that the objection made to the 
agreement was valid. In the particular pointed out, the agree- 
ment did not correspond with the stipulation in the contract be- 
tween plaintiff and défendant. 

Plaintiff, having failed to comply with the said contract, has no 
cause of action against défendant. The demurrer was properly 
Bustained as to both causes of action. Judgment of the court be- 
low is afiSrmed, with costs. 
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UNITED STATES V. WELLS et al. 

(Circuit Court of Appeals, Second Circuit. December 8, 1896.) 

€uBTOMs DuTiBs— Classification— GiîEASB and Oïl. 

Grease and oils, commonly used in soap maklng, wire drawing, or for stuf- 
fing or dressing leather, and which are fit only for such uses, were entitled 
to free entry under paragraph 599 of the act of October 1, 1890, though they 
might be acientiflcally classed under some of the duty schedules. Aecordingly, 
hclcl, that ".Tapanese flsh oil," fit only for such uses, was duty free under thls 
paragraph, and not classiflable, under paragrapb 46, as "wbale and other flsh 
oil." Jlagone v. Heller, 14 Sup. Ct. 18, 150 TJ. S. 70, applied. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from a décision of the circuit court for the South- 
ern district of New York, âled January 9, 1896, reversing a décision 
of the board of United States gênerai appraisers, which had affirmed 
the décision of the collector of customs at the port of New York. 
The importation was of certain flsh oil, known in the trade as "Jap- 
anese flsh oil." 

Max J. Koehler, for the United States. 
Edward Hartley, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

PER CURIAM. The collector exacted duty under the provisions 
of paragraph 46 of the act of October 1, 1890, which reads as fol- 

lows: 

"46. Seal, herring, whale and otlier flsh oil, not speciaUy provided for in this 
act, eight cents per gallon." 

The importers protested, claiming that the merchandise was free 
of duty, under paragraph 599 of the same act, which provides as fol- 
lows: 

"599. Grease, and oils, such as are commonly used in soap-making or in wlre- 
drawing, or for stuffing or dressing leather and which are fit only for such uses, 
not specially provided for in this act." 

The décision of the suprême court in Magone v. Heller, 150 U. 
S. 70, 14 Sup. Ct. 18, is controlling in this case. It is eutirely plain 
that it was the intention of congress that any oil which was com- 
monly used in the arts for the purposes designated in paragraph 
599, and was fit only for such uses, should corne into this çountry 
free of duty, although it might be scientiflcally classed as one kind 
of an article, the name of which appears in some of the duty sched- 
ules, or is spoken of in commerce by that name. The manufactur- 
ing use must prevail over the scientiflc or commercial nomenclature. 
The évidence abundantly proves that Japanese flsh oil, suoh as was 
imported in this case, was commonly used for the purposes named 
in paragraph 599, and is fit only for such uses. The board of gên- 
erai appraisers, it is true, flnd that such oil is used "possibly for 
other purposes"; but, as there is no évidence found in the record 
to sustain this flnding, it must be assumed that it is a mère guess 
of the board, as the language used in the flnding sufficiently indi- 
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cates. The witnesses who dealt in the article, and were familiar 
with its uses, ail testifled that they knew of no other purpose that 
it has ever been used for. 
The décision of the circuit court is aÊQrmed. 



EASTMAN CO. v. GETZ et al. 

(Circuit Court, N. D. New York. Noyember 26, 1896.) 

No. 5,954. 

1. Patents— Invention— Machines fok Coatino Photographic Paper. 

In a machine for making sensitlve photographic films by eoatlng the 
paper with an emulsîon, merely increasing the distance between the eoat- 
lng roll and the drlven, smooth rolls, to give further time for drying and. 
setting, does not involve invention. 

3. Samb— Analogous Use— Mbchanical Skill. 

ïhe transfer and adaptation of a machine for eoating glass and emery 
paper to the art of eoating paper with gélatine emulsion for photographie 
purposes is merely an analogous use, and does not involve invention, where 
the changes required are merely such as wouM occur to a skilled me- 
chanie when confronted with the problem of applying an emulsion of a 
différent consistency from that formerly employed. 
8. Same— Invention. 

ïhe Eastman and Walker patent No. 358,848, for a machine for making 
sensitive photographie films, held invalid for want of patentable invention, 
In respect to elaim 3, whlch comprises a roll of suitable paper arranged 
to pass through guide rolls, and around a eoating roU partially submerged 
in a trough of gélatine emulsion, and thenee over drlven, smooth roUs to a 
hang-up of looping slats, at such distance from the eoating roll as to al- 
low the eoating to set before reaching the hang-up. 

4. Same — Novei.tt — Inpbinoement. 

The Eastman and Walker patents Nos. 370,110 and 370,111, both for pro- 
cesses for eoating photographic paper, consldered, and the former hdd not 
infringed as to claims 1, 2, 3, and 4, and the latter held void for want of 
patentable novelty as to elaim 3. 

Philipp, Munson & Phelps, for complainant. 

William A. Jenner and George B. Selden, for défendants. 

TOWNSEISTD, District Judge. The bill in equity herein allèges 
infringement of the third elaim of patent No. 358,848, dated Maroh 
8, 1887, for a machine for making sensitive photographic fllms ; and 
of the second, third, and fourth claims of patent No. 370,110, and 
of the third elaim of patent No. 370,111, both dated September 20, 
1887, for processes of eoating photographic paper ; ail three of thèse 
patents having been granted to George Eastman and William H. 
Walker, and duly assigned to this complainant. Thèse patents will 
be considered in their chronological order. 

The machine of patent No. 358,848, so far as its construction is 
material in the considération of the elaim in suit, comprises a roll 
of uncoated paper suitable for photographic films, arranged to re- 
volve in bearings, passing through guide rolls, and around a eoat- 
ing roll partially submerged in a eoating trough of gélatine emul- 
sion, and thenee over driven, smooth-faced rolls, to a hang-up of 
looping slats arranged at such a distance from the eoating roll as 
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to allow the coating to set before reaching tlie hang-up. Several 
weeks consumed in the examination of records, briefs, and paper ex- 
hibits, coTering more than 4,000 pages, hâve demonstrated that this 
case more forcibly illustrâtes "the extensive practice which now 
prevails in patent causes, of stuffing the record with prolix cross- 
examinations and irrelevant testimony," than Ecaubert v. Apple- 
ton, 15 C. C. A. 73, 67 Fed. 917, or Thom son-Houston Electric Co. 
V. Winchester Ave. E. Co., 71 Fed. 192. The patents in suit cover 
a machine and processes so simple as to require only brief expert 
testimony to explain certain détails of opération. Only two or 
three of the constructions of the prior art require extensive exam- 
ination or discussion. 

The third claim of patent No. 358,848 is as follows: 
"(3) In an organized machine for making sensitive gélatine argentie paper for 
photographie use, the combination of one or more driven, smooth-faced roUs for 
maintaining the coated paper in motion, a suitable hang-up machine, and a coat- 
ing mechanlsm consisting of a smooth-faced roU partially submerged in the coat- 
ing material; sald coating roU being arrangea at such a distance from the hang-up 
machine as to allow the gelatinous coating to set before It reaches the looping slat, 
substantially as deserlbed." 

The défendants contend, as to said claim, as follows: 
"(1) That it is void, because it appears from the file wrapper and contents that 
the original spécification described a single driven roll, and that this was stricken 
ont by an amendment requiring a construction with two or more roUs, and that 
there is no warrant in the spécification for the claim of a single driven roll, which 
was allowed through inadvertence. (2) That it is either anticipated or void for 
want of patentable novelty, in view of the state of the prior art. (3) That it is 
further void because it covers a mère aggregation of ordinary coating devices, and 
a hang-up, each of which was well known in the art, without any co-operating 
action between them. (4) That, if sustained at ail, it must be conflned to a claim 
for two or more driven, smooth-faced roUs, in which case défendants do not in- 
frmge, as they use a single feed roll, covered with carding cloth, which lias been 
specifically disclaimed by the patentées." 

In view of the facts above mentioned, it has seemed best to state 
only the conclusions reached upon the single question of patentable 
novelty in view of the prior art. The complainant claims that: 

"The patented process and machine attains the extrême delicacy required for 
bromide coatings by providing means for maintaining the evenness of the coating 
until the gélatine has set, thèse consisting of the smoothlng roll or rolls, which 
eliminate the hoUows, and check and reverse the tendency to flow. • * • And, 
by the uniform and reliable action of the hang-up, the délicate product is pre- 
served and stored until, by drying, it is completed, Instead of being injured or 
destroyed, as it would be by ordinary handiing." 

For the purpose of considering the question of patentable novelty, 
it will be assumed that complainant's contention, as above stated, 
is correct. 

Prior to this alleged invention, various machines for coating paper 
for photographie and other purposes had been made, and publicly 
described. The state of the prior art is sufQciently shown by the 
Colas and Bertsch German patents, the Sarony and Johnson British 
patent, the Johnson British and French patents, the Beaurain and 
Delaunay French patents, and the Allen and Bowell and Anthony 
machines. Prior to said alleged invention, Walker, one of the pat- 
entées, had seen the Allen and Eowell machine, and Eastman, the 
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other patentée, had used the Anthony machine, as to which his tea- 
timony is as f ollows : 

"In wbat respect, if any, did the coatlng devlee (meanlng thereby the emulslon 
roUer, the emulslon tank, and the emulsion warming apparatus) difîer from the 
coatmg device shown in your patents In ttils suitV A. I thinlî not at ail. 

"The coating device in the machine that you received from Anthony & Com- 
pany about 1882 was then substantlally the same in constractlon and mode of 
opération as the coating device shown by your patent in this suit? A. So far as 
tliose parts are concerned, they are. 

"Did the coating device in this said Anthony machine apply the emulsion to 
the face of the paper in a uniform manner, or prevent an excess of the emulsion 
at the rear side of the paper? A. It did." 

Mr. Eastman's testimony as to the coating déviées used by them 
is as f ollows: 

"You did adopt for pTactical use In your machine this coating device, which 
was already well laaown in the art? A. We flnally adopted the smooth-faced, 
submergea coating relier. 

"Without maliing any substantial modifications in It beyond a change of dimen- 
sions? A. Not in the roUer. 

"Nor in the trough or heating devices? A, No." 

The coating devices here referred to are those of the Anthony and 
Allen and Rowell machines. Thèse admissions render it unneces- 
sary to discuss the construction of the Anthony machine. 

German patent No. 12,607, granted July 29, 1880, to Colas, and a 
modification thereof in German patent No. 18,535, granted to Bertsch, 
August 3, 1881, describe machines for applying sensitive liquids to 
photographie papers. The solution to be used in the Colas patent 
is for coating blue-print paper. The Bertsch patent describes a 
machine for applying sensitive liquids on one side of solar print 
paper. Each of thèse machines comprises a partially submerged 
coating roller, or a submerging bar, — its équivalent, — ^and driven 
feed rollers. Hang-ups are referred to, but not described. Thèse 
constructions would receive more extended considération were it 
not for the emphatic testimony introduced by complainant, that they 
were inoperative for coating paper with bromide emulsion. The 
testimony as to the practical working of the various machines of 
the prior art as constructed and operated by the opposing parties is 
incomprehensibly conflicting, and therefore unsatisfactory. The 
complainant claimed that, in the use of thèse machines, the liquid 
was filled with bubbles, and the paper wrinkled, because the feed- 
ing disk rested upon the edges of the paper. The flrst of thèse ob- 
jections is immaterial upon the question of infringement, for the 
surface of défendants' emulsion is kept in constant agitation. As 
to the second objection, Mr. Eastman, two years and a half after 
the application for the patent in suit, advocated, in a subséquent ap- 
plication, the use of such collars bearing upon the edges of the 
paper as producing a superior quality of paper. In the Johnson 
Prench patent, the paper ran over a belt, and it would therefore 
be impracticable for bromide paper. It shows pegs apparently 
adaptad for a hang-up. There is a suggestion in the Johnson Eng- 
lish patent of dispensing with the belt, and substituting a driven 
roU, such as is described in the machine patent in suit. The descrip- 
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tion, however, is somewhat indefinite, and tliese two patents are 
only material as suggesting the knowledge of hang-ups, and the use 
of a driven roll in order to keep the surface of the paper smootli. 
Britisli patent granted to Sarony and Johnson, May 18, 1878, for a 
machine for making carton or pigment paper, comprises a combina- 
tion of ail the éléments covered by the third claim in suit. Although 
said claim shows some modification in their arrangement, yet, if 
said machine were satisfactorily proved to be operative, such proof 
alone would dispose of the question of patentable novelty in this 
case. Eastman admits that said patent describes the coating roll, 
trough, heating apparatus, and driven, smooth-faced rolls of his ma- 
chine. 

The testimony of complainant that a model constructed by it was 
inoperative will not be discussed, because the conditions under 
which it was tested did not permit a fair test of its practicability. 
The testimony of défendants as to the operativeness of their model is 
not satisfactory, in vlew of their failure to comply with complain- 
ant's request to inspect it in opération. Their alleged successful 
résulta were accomplished on machines embodying the described 
Sarony construction, with certain changes justifled by the state of 
the art at the date of the Sarony and Johnson patent. The com- 
plainant admits, however, that with the second model constructed 
by it, and embodying said modifications, it successfully filled the 
machine with 20 long rolls of 14-inch heavy paper. In view, how- 
ever, of Eastman's admission that the Sarony model constructed by 
Mm was successful three times ont of four in coating bromide 
paper, and of the striking similarîty between the machines of Sarony 
and of the patent in suit, and of the analogous uses for which they 
were employed, and of the slight modifications required to adapt it 
to the new use, which confessedly were old, I think this patent alone 
shows lack of patentable novelty in the claim in suit. 

It is unnecessary to discuss the hang-ups or the claim for the 
combination of the other parts of the machine with this mère frame 
for drying the product, because such hang-ups were well known in 
the gênerai field of arts, requiring a drying process, and therefore, 
even if there be coopérative action, there is no invention. The spéc- 
ification of the patent says: "Our invention involves * * * a 
hang-up frame of any approved construction." Eastman says : "Q. 
The Sarony and Johnson patent shows that a paper-coating device, 
similar to that used in your patent, was known as early as 1878, 
was it not? A. Yes; at least as early as that, and the hang-up was 
known when I was four years old." There is a conflict of expert 
testimony as to whether it is more dilficult to produce an even coat- 
ing with Carbon emulsion or with bromide emulsion. It will, how- 
ever, be assumed that the bromide emulsion required more délicate 
treatment. The Allen and Rowell machine, constructed and used 
as early as 1877, was adapted for coating paper with varions géla- 
tine emulsions, principally carbon films. It comprised a roll of 
paper passing through a friction roller into a submerged roUer, and 
afterwards upwardly over rollers onto a belt supported on a driven 
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roller over which the paper passes. It did not hâve the hang-up of 
the patented combination, but Messrs. Allen and Eowell testify 
that they knew of such hang-ups long prier to the date of the com- 
plainant's invention, and that the only reason why they did not use 
them was that they had insufflcient room and insufScient business 
to warrant the expense. As already stated, Walker, prior to the 
date of the patent in suit, had seen this machine in opération. 

It is perhaps not satisfactorily proven that the Allen and Rowell 
machine coated bromide paper commercially prier to the invention 
in suit. That it made good carbon paper is admitted by complain- 
ant. That it made some bromide paper experimentally, and some 
for the market, which was sold and practically used, is sufSciently 
shown. That it was not a great success commercially appears to 
hâve been largely due to defects in the emulsion, rather than in the 
machine. Complainant daims that it reproduced the Allen and 
Rowell machine, and attempted to coat paper upon it, and failed. 
The évidence as to the way in which this machine was constructed 
and operated has failed to satisfy me that the machine could not 
hâve been successfuUy operated. The same objections do not apply 
to the actual opération of the original Allen and Rowell machine 
by the représentatives of the défendants. The testimony as to their 
experiments with this machine since the bringing of this suit dis- 
penses with the necessity of further discussing the question of prier 
use. It is established, to the satisfaction of the court, that the 
machine, operated under exceptional circumstances, it is true, made 
good, salable bromide paper, from which satisfactory enlarged 
prints were subsequently , developed. The complainant contends 
that the tests to which this paper has been exposed are not such as 
to indicate whether or not it was a salable paper, and it gives varions 
reasons in support of this view, and further claims that it was not 
given a proper opportunity to test this paper. It appears, hewever, 
that défendants offered to permit complainant's experts to examine 
the paper, either at New York or at Buffalo, provided complainant 
would pay certain expenses connected therewith, and that this offer 
was declined. In view of the great importance of this évidence 
upon the question of the operativeness ef this machine, this court, 
witheut passing upon the question as to whether this opportunity 
was or was not a proper one, is not satisfled that the objections to 
the tests made by défendants are sufflciently proven. It may be 
further remarked, in support ef this conclusion, that it is not sat- 
isfactorily shown that the alleged defects in the bromide paper thus 
coated on the original Allen and Rowell machine, or the proved de- 
fects in that coated on the machine constructed by complainant, 
were such as to show that the original machine was not a practical 
one. Furthermore, Eastman, one of the patentées of the patent in 
suit, testified, as to the Allen and Rowell machine which he built, 
as follows: 

"Q. AVliat particular feature of the work described In the thlrd claim did It 
not cover? A. It did not make an even coatmg,— unifonn coating. Q. And yet 
the coating devlce In that machine Is substantlally the same as that shown In 
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jour patent, and used in ail your bromlde-paper machines? A. I hâve already 
said that the coatlng roll was the same, but It did not co-operate wlth the other 
parts like our machine to do the work. Q. Would a patent practice your Inven- 
tion if the coated paper from one of the top relis of the Allen and Rowell machine 
were delivered to a hang-up similar, for Instance, to that shown In the Van De- 
venter patent of 1858? A. Il the hang-up devlce was located at a sufflclent dis- 
tance to allovç- the emulsion to set before It reached the slat, and the hang-up was 
an operative one." 

It also appears that other objections to the paper produced on 
complainant's model of the Allen and Eowell machine were due to 
its opération by hand by one not familiar with it, and that said ob- 
jections might probably hâve been obviated by an experienced hand 
operator, or by machinery. This Allen and Eowell device contained 
every élément of the patent in suit, except the hang-up. It is urged 
that the roller, being covered with cotton cloth, was not smooth- 
faced. In that sensé, the rollers of défendants' machines are not 
smooth-faced. It is claimed that it was not located at a sufflcient 
distance to allow the emulsion to set except under most favorable 
circnmstances. But to increase the distance between the rolls in 
order to give further time for drying and setting does not involve 
invention. 

Counsel for complainant admit that the driven, smooth-faced rolls 
of the claim in suit are old, but contend that their function as iron- 
ing rolls is new. For the discussion of this contention, it will be 
assumed that said claim is not limited by the spécification to a séries 
of such rolls; and that défendants' rolls are feed rolls, and infringe 
said claim ; and that complaijiant's rolls were hère used for the first 
time to smooth out the hoUows in paper coated witti bromide emul- 
sion; and that, in the opération of the machines of the prior art 
by the parties, they failed to successfully produce bromide paper. 
In that event thèse patentées hâve flrst described and claimed the 
use of the old feed or smoothing rol/s with a new kind of gélatine 
emulsion, and hâve, as a resuit, ironed bromide paper, instead of 
Carbon or blue-print paper. But this is merely a double use, — the 
application of an old device to a new subject-matter. 

If, resolving every contention of fact in favor of complainant, it 
be assumed that this patent described and this claim covered a new 
machine, which secured a new resuit, and which is infringed by 
défendants, it would still fail to show any considération for the 
claimed monopoly of the patent. The witnesses and counsel for 
complainant assert that the new resuit was accomplished by "the 
carrying roll * ♦ ♦ which kept the coating even, by smoothing 
out the hollows in the paper, and checking and reversing the tend- 
ency to flow until the coating became set, and the hang-up » * • 
placed at the proper distance, • ♦ • which had the capacity of 
receiving the coated paper, and storing it until dry, witliout the in- 
jurions and destructive eiîects upon such paper of ordinary hand- 
ling." But they admit that the older devices thus coated, received, 
stored, and dried fabrics; that the only material modifications of 
the patent consisted in increasing the distance between the rollers 
and hang-ups, so as to allow the thinner solution to stifEen before 
77 F.— 27 
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reaching the hang-ups, and in adding the old hang-up to perfonn 
its old functions to secul« tlie old résulta witli a new coating. In- 
asmuch à.8 this application of the old devices was to an analogous 
use, and as the changes made by the patentée were such as would 
hâve oecurred to any skilled mechanic to whom was flrst presented 
the problem of applying an emulsion of a différent consistency from 
that formerly employed, there is no patentable novelty in the alleged 
invention. 

French patent No. 137,736, granted July 10, 1880, to Delaunay, for 
processes and apparatus for the manufacture of glass and emery 
papers, was not seasonably introduced in évidence, and is therefore 
only relevant as showing the state of the prior art. It shows the 
same parts, same arrangement, same form of construction, and same 
opération in a combination substantially identical with that of the 
claim in suit. That it also describes a sanding device is immaterial. 
This may be omitted, and the description evidently contemplâtes the 
opération of coating the paper with glue, independent of the use of 
sand. The différence between the Delaunay coating by transfer- 
ence, and the patented coating by submergence, is immaterial, as 
both were old, and were known équivalents, and such a modification 
would not constitute invention. The single question is whether 
there is such a transfer from one branch of industry to another as 
constitutes invention. The question must be answered in the nég- 
ative, for the f ollowing reasons : The process of coating paper with 
glue is closely allied to, if not identical with, that of coating paper 
with gélatine. The Delaunay patent, separately describes such a 
process by means of an apparatus not materially distinguishable 
from that of the patent in suit. The modification by running the 
paper in an opposite direction was a well-known one, to which the 
coating rolls were already adapted, and which was common in the 
gênerai art of coating rollers. It may be assumed, however, that 
the patented machine accomplished a new resuit. Even if such 
new resuit be not merely a higher finish and greater beauty of sur- 
face, due to the perfection of the machinery employed, and amount- 
ing to "a mère carrying forward or mère extended application of the 
original thought," yet, as the trifling changes were such as must 
hâve oecurred to any mechanic skilled in the art of coating paper, 
as soon as the exigencies of the increased use of bromide paper pre- 
sented the problem of increase in quantity, it does not show patent- 
able novelty. It is ■«'«11 settled that a mère change of location of 
one of the éléments of a combination is not patentable. Kav v. Mar- 
shall, 2 Webst. Pat. Cas. 36; Phipps v. Yost, 26 Fed. 447;*^ Machin- 
ery Co. V. Bunnell, 27 Fed. 810. 

It may well be, as contended by complainant, that "in no variety 
of coating machines had the distance of séparation ♦ • » from 
the hang-up been a matter of significance or importance." It may 
well be that the patentées flrst conceived the idea of the convenience 
and utility of adding to a coating machine a hang-up at such a 
distance that the thin solution would dry before it reached the hang- 
up, and that, by the addition of hang-ups, bromide paper could be 
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coated in larger quantities. The question involved, however, is not 
so much as to their priority in the perception of the problem, as to 
the patentable novelty of the means they furnished for îts solution. 
Cary was the flrst to adapt the process of bluing to fumiture springs, 
so as to resist strain, and thereby revolutionized the art of making; 
furniture springs; but the suprême court of the United States, re- 
viewing the case, held that: 

'The application of an old process or machine to a similar or analogous subject, 
with no change in the manner of application, and no resuit suhstantially distinct In 
its nature, wlll not sustain a patent, even if the new form of resuit had not before 
been eontemplated." Manufacturlng Ce. v. Cary, 147 D. 8. 623, 637, 13 Sup. Ct. 

472, 477. 

Eosenfield was the flrst to adapt mechanism for opening and clos- 
ing apertures distant from the operator to railway car gâtes; but 
the suprême court of the United States, quoting from the opinion 
of Judge Wallace, says: 

"It rarely happens that old Instrumentalities are bo perfectly adapted for a use 
for whieh they were not orlginally Intended as not to requlre any altération or 
modification. If thèse changes involve only the exercise of ordlnaiy mechanlcal 
skiU, they do not sanction the patent; and, in most of the adjudged cases where It 
lias been held that the application of old devlces to a new use was not patentable, 
there were changes of form, proportion, or organizatlon of thls character whieh 
were necessary to accommodate them to the new occasion. The présent case 
falLs wjthin this category." Aron v. Railway Oo., 132 U. S. 90, 10 Sup. C!t 24. 

In Knapp v. Morss, 150 U. S. 228, 14 Sup. Ot. 81, the court said: ' 

"Ail that Hall did was to adapt the application of old devlces to a new use, and 
this involTed hardly more than mechanlcal sMll." 

Patents Nos. 370,110 and 370,111, of even date, are for processes 
of coating photographie paper. The claims of patent No. 370,110, 
as to whieh infringement is alleged, are the following: 

"(1) The herein-described method of produclng uniform coatings upon contlnu- 
ous webs or strips of fabrlc, whieh consiste in applying the coating material in a 
fluid condition evenly upon the face of the web, and in ehanging the tlow of the 
coating upon the web, to regulate and maintaln its oniformlty, and maintainlng 
the web in motion, and its coated surface imobstructed by contact with forelgn 
ISodies, until the coating has set or hardened sufflciently to prevent running, sub- 
stantially as described. 

"(2) The herein-described improvement in the art of produclng photographie 
paper, whieh consists in applying to one face of a web of paper a thin uniform 
coating or surface of fluid gelatino argentie emulsion, by eausing the paper to 
émerge from the level surface of a body of emulsion, and subsequently maintain- 
lng the coated web flat and in motion continuously and uniformly in tlie same 
direction, and the surface of the coating undisturbed by contact wlth foreign 
substances, until the gélatine has set or stiftened sufticiently to prevent running, 
substantially as and for the purpose set forth. 

"(3) The herein-described process or produclng gelatino argentie fabric for pho- 
tographie reproductions, consisting In applying to a moving continuous web of 
fabric a uniform layer of sensitive gelatino argentie emulsion, lieeping said web 
In motion, and the coated side unobstructed, until the coated gélatine is set or 
stifCened sufflciently to prevent flowing, and finally drying said coating. 

"(4) The herein-described method of produclng uniform coatings upon continu- 
ous webs or strips of fabric, whieh consists in applying the coating material in a 
fluid condition evenly upon the face of the web, and subsequently maintainlng 
the web in motion, and its coated surface unobstructed by contact wlth foreign 
Ixxlies, until the coating has set or hardened sufflciently to prevent running, sub- 
stantially as described." 
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The third claim of patent No. 370,111, the only one as to which 
infringement is alleged, is as follows: 

"(3) The herein-described continuous process of producing gelatino argentlc 
fabric for photograpMc reproductions, consisting In applylng In a sultable non- 
actinlc light to a moving continuons web of fabrie a unifonn layer of sensitive 
argentic fluid emulsion, keeping said web in motion, and tlie coated slde unob- 
strueted, until the coated gélatine is set or stiffened sufflciently to prevent llow- 
ing; and, fuially, while the web is in motion, and the coating being appiied, 
depositing that part of the web on which the coating bas set or stiftened at rest 
wlth relation to its supports to dry." 

The défendants do not infringe thèse claims, either by "applying 
the coating material evenly upon the face of the web," or by "eaus- 
ing the paper to émerge f rom the levai surface of a body" ; for they 
use an agitator constantly in motion in the trough, in order to keep 
the emulsion stirred up, and thereby to obtain a better resuit. It 
has not been proved by satisfactory eTidence that they change the 
flow of the coating upon the web, as claimed in said third claim, 
and described in said process, namely, "so that at one point it (the 
web) will travel upward, and subsequently downward, or vice versa, 
thereby arresting or changing the direction of the flow." Défend- 
ants hâve infringed the third claim of patent No. 370,111, by de- 
positing the coated web to dry during the application of the coat- 
ing to another part of the web. But, inasmuch as the prior art 
shows that such a process of depositing a coated substance on sup- 
ports to dry was common to the whole fleld of practical arts long 
before the alleged invention, I am unable to flnd any patentable 
novelty therein. 

In view of the conclusions reached, it is unnecessary to pass upon 
the motions to suppress testimony. Each party has introduced ir- 
relevant testimony, and witnesses on each side hâve made statements 
which, for varions reasons apparent on the record, are entitled to 
little or no weight. In thèse circumstances, it has seemed désirable 
to disregard such testimony, and to décide the questions presented 
upon such évidence as was not open to said objections. The motions 
to suppress testimony are denied. Let a decree be entered dismiss- 
Ing the bill. 



THOMAS V. ROCKER SPRING CO. 

(Circuit Court of Appeals, Sixth Circuit. Oetober 12, 1896.) 

No. 395. 

1. Patents— AcQUiESCKNCE in Examinbr's Rulings — Limitation dp Claims. 
An appllcant, after inserting limitations in the spécifications and claims 
pursuant to the requlrements of the examiner, cannot qualify or minimize the 
effect of his acquiescence by protesting that the action taken was not an 
acquiescence, and that he expects to insist on a construction of the amended 
claims which will cover the same ground as the rejected claims. If he dis- 
sents from the examlner's rulUig, he should take the question to the appellate 
tribunals of the patent office, and thence to the courts. 68 Fed. 196, re- 
versed. 

9- Samis— Limitation— Tilting Chaies. 

The ConnoUy patent, No. 354,043, for a "tilting and rocking chair," is not 
for an invention of a primary character entitled to a wide range of équivalents; 
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and In vlew of the prior state of the art, and of th« proceedings and ruiing 
had in the patent office, must be limited to the use of a spiral spring In a 
chair with a tiltlng and revolving seat, and therefore does net cover platfortn 
roeking ctiairs having spiral springs. 68 Fed. 196, reversed. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Ohio. 

TMs is an appeal in a patent case. The patent sued on Is for certain spring 
attachments to "a tilting or roeking chair." The defendant's spring attachments 
clmrged to be infringements are used on platform roeking chairs. He contends 
that he does not Infringe, beeause the patent sued on is so limited in its seope 
by reason of the proceedings in the patent office prior to its allowance that it 
cannot and does not cover springs used in platform roeking chairs. A platform 
roeking chair is the common form of chair with rockers formed by an extension 
downward of the sides of the chair, and resting either on a platform or base 
rails. The defendant's claim is that complalnant's patent covers only a device 
for regulating the tilting and roeking motion of a tilting and revolving office 
chair, and that the proceedings in the patent office preclude the court from glving 
It a wider construction. This contention présents the sole question which the 
court finds it necessary to consider in the case. 

The Rocker Spring Company, the complainant below, beoame the owner of the 
patent in suit by assiignment of one Bunker, who was himsolf the assignée of 
the inventors, M. D. and Thomas A. ConnoUy. The inventors were brothers. 
engaged in the practlce of the patent law in Philadelphia, who, in 1876, conceived 
the idea of a tilting office chair with a base, a spindle revolving in the center 
of base, a spider supporting the seat, and a heavy spiral spring resting on the 
spindle and supporting the spider, and forming the only support of the seat part 
d the chair. The foUowing figure will give an idea of the device. 
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A patent for tWs device waa Issued In 1876, and Is No. 185,501. The chair 
proyed to be defective, in that the tilting motion was not oonflned to a forward 
and baek movement; but was sidewise also. Thereafter the ConnoUy brothers 
made an Improvement on the chair in which they sought to prevent the latéral 
movement by small rockers, which roeked on curved iMses, and were placed on 
each side ci; the spring. The rocliers were united so as to form a box inclosJng 
the spring, called a "rocker box." Thls will be seen in the figure foUowing: 




The Cîonnolly brothers appHed for a patent on thls device. The spécification 
stated that they had invented new and useful Improvements "in tUtlng or rock- 
ing chairs." The object of the Invention was stated as foUows: "The object 
o£ our Invention Is to provide means whereby a chair can be rendered capable 
of being revolved upon a central supporting spindle, and also of being roeked 
thereon, the rocking motion being resisted in one direction and assisted in the 
other by a spring. A further object of our Invention Is to provide means whereby 
a chair provided with a spring located and applled substantlally as aSiown in let- 
ters patent No. 185,501 of the United States may be prevented from tilting to 
either side, or moving independently of the sprindle in any direction save rocking 
backwardly and forwardly. Our invention acoordingly consists: First. In pro- 
viding a rocker or rockers located between the spindle and spider, or seat of a 
chair, whereby a rocking as well as a revolving motion is secured. Second. In 
the combiaation with a spindle and spider connected by a spring located between 
them of rockers to permit a chair seat attached to or mounted on said spider 
to be roeked backwardly and forwardly and to prevent it from being tilted to 
either side or otherwise moved independently of the spindle. Third. In certain 
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détails of construction and eombination more fully specifled in the fonowing 
description and claim." In deseribing the construction of the chair, the spécifica- 
tion sald: "To prevent bendlng or rubbing, tbe boxes should be of an internai 
diameter, a fraction greater than the extemal or greatest diameter of the spring." 
With respect to the position of the spring, the spécification eontained the follow- 
ing: "We hâve shown the spring as directly over the spindle and direcUy under 
the eenter or union of the spider, and this arrangement should in ail cases be 
preserved." 

One of the improvements elaimed was the derice for llmitlng the forward and 
backward movement. Thèse were stops in front of and behind the central spring 
fonned by extensions of the rocker box. They are shown In the figure above 
given at e 3 and e 4 in front and f 3 and f 4 behind. In stating the advantages 
of the chair, the applicants polnted ont, among otliers, that thereby a perfect 
rocking motion had been obtalned for a rerolvlng chair, something not before 
aceomplished; that, as the seat was made permanently fiast to the spider, and the 
eenter of motion or joint was below the spider and over the spindle, and hence 
out of the way, there was no danger of contact with the clothing or limbs of the 
occupant; and that, as the whole device of the rocker box consisted of Iron and 
Steel, the invention might. In finlshed form, be sold to chairmakers, to be screwed 
in by them. It is évident that no arrangement or eombination with a single 
spring was applicable to a platfonn rocker, beoause In such a chair there must 
be two rockers usually distant from each other tiie whole width of the seat. The 
original spécification described the use of one spiral spring thronghout, except 
that it mentloned the possiWlity of substituting two smaller springs to discharge 
as a substitute the funetion of the single spring. The mention was In the words 
foUowIng: "In Elg. 12 we bave shown an arrange- 
ment by whleh two springs of llght tension may be 
employed. Thèse may be locajted within the rocker 
boxes, or on either side of a central upper rocker, or 
to an upper and a lower rocker. The figure referred 
to shows the lower support as being a flat plate, but 
such Is not required." 

Thkteen claims aecompanied the spécification. __ 
Nine of them were for comblnatlons of the spider Pui 
or spindle of a revolving chair with some other part 
of the mechanism; two were for the rocker boxes, 
adapted to recàve a spring to connect the two parts 
of the same; another was for the rocker box with 
the sitops; and the last was for the spring adapted to be fastened In the box. 
No clalm was made specifically referring to the use of two springs. Objection 
was made by the patent office that a similar eombination of springs and rockers 
appeared in the patents of Beiersdorf, issued in 1878, and of Beléredorf and 
Bunker of 1879, for rocklng chairs, and on thèse références the claims were reject- 
ed. To meet the objection, the applicants filed claims limited to comblnatlons in a 
tilting chair. Thèse having been rejected, other claims were filed for comblna- 
tlons In a tilting or œcUlating chair. The original application was filed in 1880, 
and remalned pending in the pètent office until 1884, when the Connolly brothers 
sold the Invention to one Bunker, who transferred it at once to the Rocker Spring 
Company. New eounsel were employed In that year by the spring company, 
and new clahns were filed. Thèse claims were rejeoted, as being antidpated by 
prior patents. In a letter of August 1, 1884, asking a reconsàderation, the wish of 
the then owneis of the Invention to dominate the spiral spring rlgid connection be- 
tween the base and the rockers of aU klnds of rocklng chairs, especially platfonn 
rockers, was flrst made manlfest. In this letter counsd stated that the dis- 
tinguishing feature of the invention was the use of a broad, short, stlff, spiral 
spring as the sole ccamecting médium between the main parts of "a tilting or 
platfonn rocklng chair." The letter was aecompanied by an affldavlt of Bunker, 
président of the spring company. In which he stated that he had sold 1,600 pairs 
of such springs attached to platform rocklng chairs in 1879, and many thousands 
afterwards. He added: "Aocording to my présent information, the Cîonnollys 
were prior in point of time to myself and Mr. Beiersdorf in the making of this 
bioad, short, stiff, spring attachment for platform rockmg chauds, and I do not 
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know of anything conneoted wlth our own opérations whicli shouM prevent the 
graating of their application." The évidence in tliis ease discloses that the 
ConnoUys never made a pJatform rocking chair, or appUed spiral springs to that 
klnd of a chair. The daims were again rejected on référence to prior patents. 
Amendments were then proposed, but pending their considération an interfér- 
ence was declared between ConnoUy's device and that of one Stevens. The In- 
terférence covered only the use of one spring in a tilting chair. In Mardi, 1885, 
therefore, the applicants tUed under the original application a divisional applica- 
tion, with spécifications and new drawings, for "certain new and useful Im- 
provements in spring attachments for rocking chairs," In which they sought a 
patent for the use of spiral springs in pairs on "platform rocliing cliairs." Every 
one of the four daims was an express elaim for a combination in a "platform 
rocking chair." The daims were ail rejected, on the ground that the spécifica- 
tions and daims embraced new matter not set forth or eontemplated in the 
original spécifications. Sald the examiner: "It is nowhere Indicated in the 
original case that a chair was eontemplated by the Inventor of a form ordinarily 
known as a platform or spring rocldng chair, and, wMle the original case referred 
to a tlltlag and rocking ofllee chair, the original description has, in this case, 
been so remodeled and stratned by the use of new phrases and words that, while 
it is appUed to a tilting and revolring rocldng chair, It really alms at a spring 
rocker." The examiner tben proceeds to show at great length why, under the 
original spedflcations and drawings, it was not within the intention of the In- 
ventore to cover In their invention a device for platform rockers, and that the 
changes In them made for the purpose of cbvering platform rockers were mère 
afterthoughts, and contmued: "From ail of which it appears that applicants 
originaUy proposed to Interpose between the chair bottom and the spindle of a 
revolring chair, a central métal rocker box. In the form of spring rocker now 
intended to be covered by appUcants' clalm there is no central métal spring box, 
but an entlrely différent arrangement. There Is simply a chair-seat part with 
side wooden rockers connected by rounds on which the rockers rest." The 
examiner rejected the new drawings In thèse words: "The new drawing Is ob- 
jected to for the reason that the splder lias been omitted, and the rockers at- 
tached directly to the chair bottom. The springs are shown as attaehed to the in- 
side of the rockers In a way not shown nor described in the original case, and 
the whole character of the drawing is différent from the original, and of such a 
nature as to indicate a spring rocker, which form of chair is not shown by the 
original drawing." Af ter commenting on the use of brackets in the new drawings 
to fasten rigidly the spiral springs to the sldes of the rockers oif the platform 
rocker, and concluding that this was not within the original device, the letter of 
the examiner proceeds: "It will be found upon a careful analysis of the original 
description that applicants proposed as an alternative in certain cases simply to 
locate two springs In the rocker box Instead of one, and the only falr inference 
with respect to the fastening Is that, if two springs were used, tlie second one 
would be secured in the same way as the first one; that is, to the top of the 
rocker box. There Is one considération which seems to preclude the possi- 
biliity of it havlng been in the inventors' minds that the side brackets could 
be used In the rocker box, aind that is that the top of the box afCorded a 
salisfactQry means for aecuring the springs, and it would be a mère duplication 
to add an alternative élément for the same purpose, and in fact more fDr 
the worse than a mère duplication, as it would add just so much unnecessary 
expense and Inconvenience. Another expression used in the description in this 
case to which exception is taken is as follows (see, for instance, claim 1): 'Spiral 
springs, one at the inside of each rocker.' The objection to the expression is 
that It permits and invites the implication that the rockers are separated some 
distance, as indicated in the figures of the new drawing, a construction not hiuted 
at in the original case, but necessary to change the original oflice chair into a 
spring rocker. It was stated originally that two springs might be located in the 
rocker boxes, but It is nowhere hinted at in the original spécification that the 
rockers were to be widely separated, or how the springs were to be related in 
the hox. Under the original description, and as a new alternative, two springs 
might be located in the t>ox; and whether tiie springs were to be placed side 
by side, or one in front of the other, or in any other position, was not specifled. 
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It floes not, therefore, seem proper that appllcante shonld now, for the first tlme, 
of the many possible arrangements of spilngs, sélect, deecribe, and daim ûie 
only one wMch could cover the ufiual location of the springs in a spring rocker. 
Several of the critieisms herein made would, in an ordinary case, be compara- 
tlvely unlmportant, but iQ this case they must be gravely consldered, because the 
enlargements proposed by applicants consist of several small changes per se, 
wMch, taken together, enttrely reorganize the orighial invention." 

The new drawings were changed to accord with those accompanying the 
original spécifications, and the expression "tilting or rocking chair," as used in 
the original spécification, was substltuted in the clalms. Other changes re- 
quired by the examiner were made. The applicants, however, protested that 
in dolng so they dld not mean to narrow their claims, and expressed their as- 
tonishment at the rulings of the examiner. In a subséquent letter the examiner 
comments on the fact that, although astonished, the applicants recognized their 
force by recasting their spécifications and claims so as to avoid the objections 
made. To this applicants replied: "Applicants respectfully dissent from the sug- 
gestion of the examiner that they hâve reoognized the force of any of his actions, 'if 
not by woTds, by recasting this case so as to avoid the objections made.' Instead of 
thfs, in their désire for peace, they hâve merely recognized the propriety of using 
différent forms of expression, not open to eriticism even in a most refhied view, to 
convey exactly the same meaning intended to be conveyed before. For in- 
stance, the examiner objeeting to the expression 'platform rocking chair* (not- 
withstandlng the claims of the original application, as approved by the former 
examiner and ail of the examinera In chief, employ the terms 'platform,' 'rock- 
ing,' and 'chairs'), applicants hâve erased thèse words, and used others to ex- 
press exactly the same idea; and substantially the same is true in référence to 
'imse rails' and other expressions. Not believing in any magie in words, or in 
the necessity of calling a chair a rocking chair in order to make it one, applicants 
hâve not uitended by any verbal or formai changes to limit the scope or mean- 
ing of their claims now presented; and in ail frankness they do not wlsh any 
other amendments to be so consîdered or understood. On the contrary, they do 
not consider that elther of their claims is limited to spécial forms or détails of 
construction, or to any particular kind of chairs, except, of course, chairs hav- 
ing rockers on the mider eide of the seat part, and corresponding rocker supports 
jn the base part; and, in case this division be passed to issue, they désire it to 
he done with this understanding: that they Intend its claims to cover, and under- 
stand them as covering, ail forms of chairs having rockers and rocker supports 
to which their two-spring connection can be properly applied. This is exactly 
what they intend to say by the second paragraph preceding the daims of their 
mibstitute spécification filed October 1, 1885,— the paragraph beginning, 'As the 
peculiar form,' etc., to which the examiner excepts; and it is exactly what they 
now Intend to say by the paragraph since substituted in its place. Bverything 
applicants hâve said or done, then, in the way of 'recasting this case so as to 
avoid the objections made,' has been in the Une hère suggested, but not with 
any thought of recognizing the force or soundness of such objections. In fact, 
as hejetofore said, applicants consider their présent spécification and claims at 
least as broad as those first presented in this division. They now cover ail 
kinds of chairs contemplated in their original application, platform rocking 
chairs, of eonree, Included." To this the examiner replied: "With respect to 
tbe construction put on certain expressions used in the description by applicant 
in the argument attached to the substitute spécification, it is sufficient to say 
that the office, of course, cannot govem the construction that applicant or any 
one else may put on the description, the terms used, or the claims. The office 
can gimply prevent the use ot improper teims in a substitute spécification, which 
has been the aid in this case." To this the counsel for the applicants responded: 
"We understood the examiner's closing statement as meaning that the changes 
in language which hâve been heretofore made hâve been simply Intended to 
'prevent the use of improper terms,' and therefore that the oflSce understands 
them in the sensé intended. and as heretofore explalned." 

After this the examiner required the applicants to insert in the description In 
the speclflcatione of the chair to which the applicant's devlce was applied words 
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showlng that the roekere were attached to the seat part of the cbialr "by a 
gpjder," and alsa.' thèse words contained in the ordinal, "and, to prevent the 
springs bending c* rubblng, the tedg«s of the box formlng the rockers should be 
a somewhat greater distance apart than the sum o£ the two diameters of the 
two springs," In order to show that the sprhigs were not wide apart, as in a 
platform rocker* but were near the center. The appUeants acoompanied thèse 
amendments Wlth the following letter: "It bedng understood that applicant's 
present elaims are not llmited to spécial forma or détails of construction, we In- 
sert the above amendments simply to make the spécification oonform to the 
original description, from which we hâve never desired or intended to départ 
materially. In thls view we simply intend the words, 'by a splder,' constituting 
the flrst Insertion, as descriptive of the drawings; but the intentlonal and de- 
liberate omission of theee words from the elaims wUl, of course, prevent any 
construction limlting the use of the tavention to a chair having the rockers se- 
cured to the seat part by a splder. Instead of thls, thèse daims are stlll Intended 
and understood as covering a chair In whlch the rockens are secui'ed in any 
ordinary way; as, for instance, m platform rockers. And, in substance, the 
same Is true In référence to the insertion relating to the width or distance apart 
of the rockers, thls belng merely Intended to show that the rockers must be 
wider apart than the springs, so as to be on the outslde thereof." 

In the course of the proceedhigs, the appHcants did succeed in making some 
changes in the language of the spécifications from that used in the original, but, 
so far as appears from the file wrapper and contents, the patent-office exam- 
hier never modlfled hls rullng in respect to the scope of the Invention, to wit, 
that it did not cover the use of springs on a platform rocker. The spécifica- 
tions as allowed stated the object of the Invention to be^ "To piovide a chair 
consisting of a seat having rockers secnred to Its under slde, and a base having 
a lower support for sald rockers, wlth two Connecting springs, which shall be of 
sufiicient strength and tension to securely connect the base and seat parts to- 
gether, and hold the rockers In flrm alignment wlth their lower support, so as 
to prevent the sald rockers from slipping forward or bockward or sidewlse 
thereon." The spécification continues: "In the drawings we hâve ehown our 
Invention as appUed to a revolvlng office chair provided wlth rockers secured to 
the under slde of its seat part by a splder, and a lower support therefor on 
its base part; and in thèse drawings A indlcates the chair seat, B the base, E 
the upper rockers, F the lower support or rockers on which the upper rockers 
rest and move, and G the coimecting springs. The rockers may be of cyllndrloal 
box form; or the sides of the boxes, the edges of whlch form the rockers, may, If 
desired, be parallel or otherwise arrangea. The edges of the upper and lower 
rockers may be curved reversely,— that is, both of the upper rockers from a center 
above and both of the lower rockers from a center below their Une or point of 
contact; or one, the upper or lower, may be curved, and the other present a 
straight or other Une on Its edges. It is obvions that in a strict sensé only the 
upper rockers actually rock, the other or lower ones belng statlonary, and servlng 
as one form of the 'lower support' for the upper rockers, the other form belng the 
flat plate shown in Figs. a and 3. The two Connecting springs are to be placed 
and secured in or near the center of oscillation and at off-center points,— that Is, 
at the sides of the chair center, instead of in Its front or rear,— and, to prevent the 
springs bendlng or rubbing, the edges of the boxes formlng the rockers should 
be a somewhat greater distance apart than the sum of the two diametera of the 
two springs. The springs are arranged wlth their longitudinal axes vertical, and 
their ends ilgidly attached to the seat and hase parts of the chair, so as to hold 
the rockers in their proper relative position: and by their resistlng the rocking mo- 
tion in one action or direction and asslsting it in the other an easy, comfortable, 
and agreeable motion is produced, clœely resembling that of an old-fashloned 
rocking chair, and whoUy différent from the abrupt jerk of a pivoted tilting chair 
and the swaying motion produced in a seat osciUating on long plate-sprlngs. As 
shown in Flgs, 1 and 4 of the drawings, each of the springs is attached dlrectly to 
the top of the rocker box, kl. As shown In Flgs. 2 and 3, they are each secured 
to a bracket, k, projeeting from the side Of the rocker; and, as shown in Flg. 6, 
they are secin:ed by elamps or clips. Each of the ends of the wlre formlng the 
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spring may be parallel with the coil nest to It, as shown in Fîg. 6, to avold 
maklng any short bend In the métal; and, however the colis end, the Connecting 
devices must always be sueh as to rlgidly secure the springs to the seat and base 
parts of the chair, respectively. The two springs, arrangea as described, constltute 
the connection between the seat and base parts of the chair for holding the rock- 
ers and their lovver support in alignment and proper relative position. It is 
necessary, therefore, that they be of siitlicient dimensions and strength to hoW 
such parts together, and prevent latéral and longitudinal slipping of the rockers 
without the use or ald of guides or simiJar applianoes. The springs, tiius torming 
the connection between the upper and lower parts of the chair, not only dispense 
with the use of guides, etc., but also regulate or control the roeking motions by 
their elasticity and strength. When the chair seat Is tilted or depressed in the 
rear, the upper rocker -will roll upon the lower, and the springs will bend, their 
coils opening slightly in front and correspondingly approaching in the rear (seo 
Fig. 4), the motion thus produced belng an aetual rocklng motion upon a changing 
fulcrum, difCering whoUy from the motion of ordlnary tUting chairs, in which thf 
movement is on a pivot forming a fulcrum of fixed position. The backward rock 
is resisted by the tendency of the springs to retain their normal position, and the 
forward motion is assisted by the same tendency; the resuit being a motion 
unapproached by that of any tiltlng or oscillating chair with which we are ac- 
quainted. The essential idea or feature of our invention being the Connecting to- 
gether and holding in proper position of the seat and base parts of a chair havîns 
rockers secured to the under side of its seat part, and a base havlng a lower sup- 
port therefor, by two spiral springs located at oppoelte sldes of the chaJr center, 
we of course do not wish to be understood as llmitlng ourselves to spécial forms 
or détails of construction, or In any way as walving the use of proper équivalents. 
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The use of two sprlngs at off-center points Is a materlal Improvement over the use 
of a Blngle sprlng, for the reason that it te dlfflcult, when a single vertical sprlng 
Is osed, to secure It to the seat and base parts so as to prevent the slipplng or 
turnlng or relative dérangement of the rockers and lower support. In such case 
the sprlng is practieally a pivot, around whieh It is dlfflcult to prevent the seat 
part of the chair from tuming when the ordlnary eharacter of fastening Is used, 
such as are manufactured rapldly and in large quantlties as a trade-flttlng or 
article of hardware. We do not hereln clalm any spécial or parblcular means for 
effecting the rigid connection of the springs wlth the upper and lower portions of 
the chair, our Invention being direeted to the feature of applying the sprlngs so 
that they wlll constitute the connection between the upper and lower portions of 
a chair for holding the rockers and thelr lower support In alignaient and proper 
relative position, as polnted out in the daims. Nor do we heieln clalm the use of a 
single sprlng as the Connecting médium between tbe upper and lower portions 
of a chair for holding sald parts in allgnment and proper relative position, as this 
feature, with others, Is covered by the generlc clalms of our application flled July 
30, 1880, No. 14,470, of which this Is a division. We clalm: First. The combina- 
ticm, ta a chair, of a seat havlng rockers secured to its under side, a base having a 
lower support for sald rockers, and two spiral springs rlgidly connected to sald 
parts, respectively, and located and secured at opposite sldes of the chair center, 
and constitutlng the connection between the seat and base parts of the chair jfor 
holding the rockers and thelr lower support in allgnment and proper relative posi- 
tion, substantially as described. Second. The combinatlon, in a chair, of a seat 
havtag rockets secured to Its under slde, a base having a lower support for said 
iiockers, and two spiral springs rlgidly connected to said parts, respectively, and 
located and secured at opposite sides of the chair center, and in the center of 
oscillation of the chair seat, and constitutlng the connection between the seat 
and base parts of the chair for holding the rockers and thelr lower support in 
allgnment and proper relative position, substantially as described." 

The circuit court held the patent valld, found that the défendant infringed, and 
entered a decree for an tajimction and damages in complainant's favor. 

Miner G. Norton, for appellant. 
Ephraim Banning, for appellee. 

Before TAPT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge (after stating the facts as above). If the 
spécifications and claims of the patent were to be given effect with- 
out regard to the history of the art or the proceedings in the patent 
oflace, it might be conceded that the defendant's device would corne 
withîn the scope of complainant's monopoly. We must, however, 
use both aids in construing the patent. 

It is cîaimed that the essence of complainant's patent is the use 
of a strong spiral spring rigidly attached to the rockers and base, 
to assist and resist the rocking motion of a rocking chair, and to 
keep the rockers in proper alignment with the base on which they 
rock without the aid of stops or other devices. It is conceded that 
before this invention spiral springs had been used to connect the 
rockers with the base of a rocking chair, but it is said that the 
springs had never been made strong enough, and had never been 
rigidly enough secured to the rockers and base, to keep the rocker 
in proper alignment without the use of stops or other devices. 
It must be admitted from this statement of complainant's inven- 
tion that it covers quite a narrow fleld. The strengthening of the 
spring, and the increase of rigidity with which it was attached to 



THOMAS V. EOCKEE SPRING CO. 42'9 

the rockers and base, may hâve involved invention, but it so nearly 
resembles a mère increase in the physical strength of an already 
suggested means of performing a known function that it is cer- 
tainly not a pioneer or primary invention, or one the scope of which 
the courts would be inclined to enlarge beyond what is exactly 
shown in the patent. It is not a patent in the construction of which 
anv libéral doctrine of équivalents will be applied. 

The history of the proceedings in the patent office, and the direct 
évidence of one of the inventors himself, convince us tliat when the 
patent was applied for the inventors had no idea of applying the 
spiral spring to a platform rocker. They were engagea in perfect- 
ing an office tilting and revolving chair. They had first invented 
a chair in which a spiral spring formed the sole support of the 
spider and seat, and then, to prevent latéral motion in this chair, 
they inclosed the spring in a small rocker box, the spring still re- 
maining the main support of the spider seat and occupant. For 
four years they pressed for a patent for such a device. Their main 
invention embraced a single spring placed beneath the center of 
the chair, and f orming part of the pivotai bearing on which the 
seat moved. The suggestion of two springs was merely incidental 
as a substitute for one spring, and they were manifestly intended to 
be used in the same way at the chair center. It is very certain 
that the Connollys never put spiral springs on a platform rocker, 
and never claimed to hâve invented such a use, although it appears 
by Bunker'a affidavit that even before they flled their spécification, 
in 1880, more than 1,400 were in use, and many thousands were 
manufactured and sold during the four years they were pressing 
for a patent. In 1884, when the inventors sold the invention, those 
who bought seemed to hâve more ambitioxis views of the extent of 
the invention, and at once attempted to enlarge its scope by secur- 
ing a patent on the use of two springs like those shown in the pat- 
ent, but without a rocker box, and at a considérable distance apart 
on platform rockers. It may be conceded for the purpose of the 
argument that it was within the right of the inventors, pending the 
considération of their spécification, to enlarge their original claims 
to cover every improvement lurking in their invention, even though, 
when they first flled their spécifications and claims, they may not 
hâve realized the wider application of their discovery. But it is 
m an if est from the file wrapper that the patent-office examiners 
charged with the duty of limiting claims to what was really In- 
vented either did not think that this might be done, or else consid- 
ered that the actual invention was limited to the exact form of de- 
vice shown in the original drawings. In any event, the examiner 
was of opinion that the invention could not cover the application 
of spiral springs to the platform rocking chair. Thus he express- 
ly ruled, and fortified the ruling by a very full discussion of hia 
reasons therefor. Not only did he express this opinion, but he ex- 
pressly adjudicated the point; for, when the inventors applied for 
claims which in terms covered platform rocking chairs, he rejected 
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thoae claims on the ground that the inventors had made no inven 
tion for such chairs, and requlred the applicants not only to strike 
ont the claims, hut also to strike ont new drawings desigued to 
show the application of spiral springa to platform rocking chairs, 
and to restore the original drawings of a tilting and revolving 
chair, and to reinsert in the spécifications words of description 
wM(3i could relate only to such a chair. This décision was never 
reconsidered, and we flnd the examiner insisting on thèse insertions 
until the last. Instead of retaining platform rocking cnairs in 
their claims, the applicants then returnedto the phrase used in the 
original application of "tilting or rocking chair," and the claim 
made by complainant was that "rocking chair" included ail rock- 
ing chairs, — ^platform rockers as well as revolving or tilting rockers. 
In view of the original drawings and the ruling of the patent office, 
however, we are of opinion that the term "tilting and rocking chair" 
was and is to be construed as meaning "tilting and rocking chair," 
and as not including ordinary platform rockers, which are never 
known as tilting chairs. It is clear that what the applicants did 
was to interpose between the spider of a revolving chair seat and 
the spindle small rockers to guide the movement of. the seat upon 
the tilting spring, and they therefore called their chair "a tilting 
or rocking chair." When it was objected by the patent office that 
patents for platform rocker chairs were anticipations, the Con- 
nolly brothers sought to avoid the références by changing the name 
to that of "a tilting chair," and then to that of "a tilting and oscil- 
lating chair," to show that they had never intended to cover a 
platform rocking chair, and had not used the term "tilting or rock- 
ing chair" with such an intent. Subsequently, the assignées of 
Connolly brothers manifested a désire to give the words "tilting or 
rocking chair" a wider meaning. It is trne that in the spécifica- 
tions, as allowed, the patentées were permitted to introduce the 
description of the tilting and revolving chair shown in the drawings 
as only one illustration of the invention, and to say, at the close 
of the spécifications, that they were not limited to spécial forms of 
construction, and to state the essence of the invention in a broad 
way ; and it is also trne that the claims allowed were not specifically 
limited to a particular kind of a chair. But the évident purpose of 
the patent office in requiring the spécifications and drawings to be 
made like the original spécifications, and in rejecting claims for 
platform rocking chairs, was that everything in the claims should 
be limited by the only form of chair and only application of the 
spiral spring shown by the drawings and spécification. The range 
of équivalents permissible under gênerai language of the spécifica- 
tions is, therefore, to be limited to the use of a spiral spring in a 
chair with a tilting and revolving seat and a stationary base. 

It is well settled that where the patent office rejects a claim cov- 
ering a certain device on its merits, and such rejection is acquiesced 
in, and the patent issues, the applicant cannot afterwards be allow- 
ed a construction of the claims allowed wide enough to embrace 
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the claim which was rejected. In Morgan Envelope Co. v. Albany 
Perforated Wrapping Paper Co., 152 U. S. 425, 429, 14 Sup. Ct. 627, 
629, Mn Justice Brown, speaking for the suprême court, in consid- 
ering the contention that a claim should hâve a certain construc- 
tion, said: 

"But the patentée havlng once presented bis claim in that form, and the 
patent office haviing rejected it, and he havlng acquieseed In such rejeotlon, he is, 
under the repeated décisions of this court, novv estopped to claim the beuefit of his 
rejected claim, or such a construction of his présent claim as would be équivalent 
thereto. Leggett v. Avery, 101 U. S. 256; Shepard v. Oarrigan, 116 U. S. 593, 
6 Sup. Ct. 493; Crawford v. Heysinger, 123 U. S. 589, 606, 8 Sup. Ot. 399; 
Union Metallic Oai'tridge Co. v. United States Cartridge Co., 112 V. S. 624, 5 
Sup. Ot. 475. It is true, there were cases where the original claim was broader 
than the one allowed, but the prinoiple is the same If the rejected claim be nar- 
rower." 

It will be seen from this passage that complainant cannot avoid 
the effect of the rejection of a claim for the use of its device on 
platform rockers by the contention that the claim which was sub- 
sequently allowed was even broader than a claim speciflcally em- 
bracing that kind of a chair. Moreover, as we hâve already said, 
the rejection and the reasons for it never having been withdrawn, 
the course of the patent office in allowing the claims as it did is the 
strongest évidence that, with the changed spécifications, it re- 
garded the claims allowed as limited to the chair shown in the spéc- 
ifications. 

We corne now to the novel question presented in this case. It is 
argued, and the circuit court held, that because the applicants, 
after the rejection of the claims, and after inserting the required 
limitations in the spécifications, protested that the examiner was 
wrong in rejecting the claims, and advised him that they proposed 
to insist on a construction of claims as amended to cover the same 
ground as the rejected claims, the ruling of the patent ofiSce is not 
to be given the same effect as it would otherwise hâve. It seems 
to be contended that an applicant can qualify or minimize the ef- 
fect of his acquiescence in the rejection of a claim by stating to the 
Datent oôice that it is not an acquiescence, and that he expects to 
insist upon his right to cover the same ground as the rejected claim 
covered, under other and amended claims. We are ciearly of opin- 
ion that he cannot thus destroy the effect of a patent-office ruling. 
If he dissents from it, he should appeal from the ruling. In this 
case, if, as the applicants continued to assert in their letters to the 
patent office, they proposed to claim that their invention covered 
spiral springs used in the platform rocking chairs, they should bave 
carried the question of their right to do so on the occasion of the 
rejection of the spécifie claim therefor to the successive appellate 
tribunals in the patent office, and thence, if necessary, by appeal in- 
to court. Not having done so, they must be taken as having ac 
quiesced in the rejection; there is no middle ground. Because of 
this acquiescence the patent of complainant cannot be construed to 
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embrace any combination of spiral springs with the rockers of plat- 
form rocking chairs. 

The decree of the court below is therefore reversed, with direc- 
tions to dismiss the bill. 



ADAMS ELECTRIC RY. 00. v. LINDELL RY. CO. 

(Circuit Court of Appeals, Elghth Circuit. Octoter 26, 1896.) 

No. 621. 

1. Patents — Combinations op Old Eléments— Indbpkndent Inventobs. 

Where the principle to be applied and the mechanical éléments to be used 
to reach a desired resuit are old, and several Inventors independently form 
diflferent combinations, which aecomplish the gênerai resuit with varying 
degrees of operative success, eaeh is entitled to his own combination so long 
as it differs from those of his competitors, and does not include thelrs, and 
neither ean subject to tribute those whose combinations are not mère évasions 
of his own. 

3. Same— Patentable Invention— ANAioaous Use. 

If a new use is so nearly analcgous to a former one that the applicability 
of the old deviee or combination to the new use would oceur to a person of 
ordinary mechanlcal sklU, the mère appropriation of the old deviee or combi- 
nation to the new use, wlthout substantial change, does not involve an exercise 
of the Inventive faculty. 

3. Samb— Limitation op Claims — Référence to Spécification. 

General language in a clalm of a patent which points to an élément or deviee 
more fuUy described In the spécification Is limited to such an élément or deviee 
as is there described. 

4. Hamb— Interprétation of Claims. 

The claims of a patent constitute légal notices, upon which every one has a 
right to rely, not only that the patentée has exclusive rights to the machines, 
improvements, or combinations claimed, but also that he has disclaimed and 
dedicated to the public every machine, combination, or Improvement apparent 
upon the face of his patent, and not a mère évasion of his own, which he has 
not there pointed out and distinctly claimed as his discovery or invention. 

5. Same— Infiîingembnt of Combination. 

The absence from a deviee that is alleged to Infringe a patented combina- 
tion of a single essentlal élément of that combination Is fatal to the clalm of 
infrlngement. 

6. Samb— Elbctrio Motohs fok Street Cars. 

A. Wellington Adams, the patentée in letters patent No. 300,828, issued on 
June 24, 1884, for Improvements in electric motors, was one of several com- 
petitors, who Independently organized différent combinations of old mechan- 
lcal éléments by which they applied a well-lmown principle to tlje problem of 
so mounting an electric motor on a separate frame upon a self-propelllng car 
or carriage that Its parts would maintain thelr relative positions to the driven 
wheels and driven axle of the vehicle, regardless of the vertical and torslonal 
movements of the olher parts of the car or carriage, but he did not so précède 
ail others, or strike out that which underlay or Included ail that his compet- 
itors produced, that he was entitled to subject them ail to tribute. 

7. Same. 

The patent to him is not of such a prlmary character that its claims are 
entitled to the broad construction and the libéral application of the doctrine 
of équivalents allowed to patents of that smaU class, but they were Hmlted 
by their terms, and by the State of the art when Adams made his invention, 
to the spécifie combinations described lu them, and to palpable évasions tbereof.- 
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8. Samb. 

An armature of an electrle motcr, so mounted upon the rtrlven avle of the 
car or carrlage to be propelled as to revolve around it, and a field-supporting 
frame, rigidly secured to, or formed in one with, the axle-boxes cl tne drlven 
wheels, are two of the essentiel éléments of the comblnatlons clalmed la the 
patent to Adams. 

9. Same. 

The combinatlon used by the appellee, whlch was constructed in substan- 
tial accord with those described In letters patent Nos. 324,892 and 40(),600, 
issued to Frank J. Sprague, is not an Inf ringement of any of the clalms of the 
patent to Adams, because it does not contain either of thèse two essential élé- 
ments, and is not a mère évasion of the comblnatlons clalmed by Adams. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

This Is an appeal from a decree of the court below, which dismissed a bUl 
for the Infrlngement of letters patent No. 300,828, issued to A. Wellington Adams, 
on June 24, 1884, for improvements tn electrâc motors, on the ground that there 
was no novelty and no patentable invention in any of the combinations claimed 
therein. 63 Fed. 086. When the case was submitted at the final hearlng below, 
the question of the validlty of the patent and the question of Its infrlngement 
by the appellee had been properly ralsed by the pleadings and proofs, and thèse 
were the only questions which demanded the considération or décision of the 
court. They are the only questions presented hère. The following Is a copy of 
the drawings, spécification, and claims which form a part of the letters patent to 
Adams, upon which this suit is based: 
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"United States Patent Office. 

"A. Wellington Adams, of St. Louis, Missouri, Asslgnor to the Adams Hlectrlc 

Oompany of Same Place. 

"Electric Motor for Railway Cars. 

"Spécification forming part of letters patent No. 300,828, dated June 24, 1884. 

"Application filed December 15, 1883. (No model.) 

"To ail whorû It may concem: Be it known that I, A. Wellington Adams, of 
St. Louis, in the state of Missouri, hâve invented a certain new and useful improve- 
ment In electric motors for railway cars and analogous purposes, of whlch the fol- 
lowing is a spécification; 

"It is my object to proTlde an arrangement by whlch the fleld and rotating 
armature of an electric motor and the gearhig or transmlttlng devices, through 
whicTi motion is communicated from the armature to the wheels of the car or 
vehicle, can be supported in such marmer as to be independent of the body of the 
car, with a vie\v to permitting the latter to move freely without disturbing the 
relations of the motor and transmitting devices to the driven wheel or wheels. To 
this end I mount the armature upon the axle of the driven wheel or wheels, and I 
support the fleld in a frame, which is rlgldly secured to or formed In one with 
the axle-boxes, or journal-boxes of sald wheels, sald frame also carrylng the hiter- 
mediate gearing, through which the armature is connected to the wheel or wheels 
to be driven. In this way the fleld and ail other parts carrled by the frame 
always occupy the same relative position to the wheels and armature, and are 
not afifected or disturbed by the sprhig connection between the body of the car or 
truck and the wheels. 
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"The nature of my improvement, and the manner in which the sa me Is or may 
be canied Into effect, can best be explained and understood by référence to the 
accompanying drawings, m whieh Fig. 1 is a side élévation and Fig. 2 is a plan 
of so much of a railway car truck as needed for purposes of explanation. Fig. 3 
is a cross section on enlarged seale, taken axlally through the car-axle on whlch 
the armature is mounted. Pig. 4 is a section on x, x, Fig. 2, representing the 
driyen car-wheel and gearing by which the same is actuated. 

"In Fig. 2 the clutch mechanism is omitted, in order not to obscure the other 
parts. A represents a portion of the frame of the body of the truck or car, 
which takes a spring bearing in the box-frames, B, of the axle-boxes, C, in the 
usual way. The car-axles are represented at D, and the wheels seeured thereon 
are shown at E, F. The wheels, B, in this case are the driven wheels, and their 
axle, D, carries the armature, G, of the electric motor. This armature is fast 
upon a sleeve. H, mounted to rerolve on the axle, and formed between its ends 
witb an oil chamber, a, suppUed with a suitable lubricant. The field-magnets . 
of the motor are represented at I. They are fast to the cross-bars, b, of a frame 
whose eide bars, c, are rigidly seeured to, or formed in one with, the axle-boxes, 
O, of the axle of the driven wheels, B. Between the cross-bars, b, extend, on 
either side of the motor, and in the space between the wheels, auxiliary bars, d 
and e. Bar d, at the point where it crosses the axle, has a sleeve, di, which 
enclrcles the axle and forms a supporting-hub, on whlch the commutator-brushes. 
f, of the motor are mounted, and can be adjusted to operate in conjunction with 
the commuta tor, f i,' of the armature in the customary way. The motor through 
the brushes is connected, as usual, with the generator, or source of electrical 
energy. The manner of Connecting, being well known, requires no explanation 
hère. The other auxiliary bar, e, is intended to carry the intermediate driving 
gearing. One of the car-wheels, E, is provided with an internai gear, g, formed 
on or seeured to the wheel at or near the tire. On the revolving armature carry- 
ing sleeve. H, Is spur-wheel, h, and Intermediate between h and g is a float- 
ing pinlon or spur-wheel, 1, of paper, wood, or other suitable materlal, attached 
TO and supported in bar, e, and meshlng with both h and g. Under this arrange- 
ment, when the armature-gear, h, is In révolution, motion will be imparted from 
it to the wheel, E, through the Intermediate pinion, i, with the resuit of revolving 
the wheels, E, and their axle in a direction opposite to that in which the armature 
moves. With a view to stopping or starting the car at will, the gear, h, is loose 
On sleeve, H, and is connected with and disconnected therefrom at pleasure by 
means of a friction or other clutch, j, of known type, controlled by the driver 
or engineer "through the instrumentallty of a lever handle, k, or other device suit- 
able for the purpose. With a view to preventing Injurions thrusts of or upon the 
tîeld-supporting frame, I prefer to interpose between Its ends and the body, A, 
springs, 1. 

"Under the arrangement desciibed it will be seen that the tield of the motor, 
although It does not revolve, is, in effect, earried directly by the wheels and their 
bearings.and retains the same relative position at ail timeswith respect to the same, 
so that motions of the body of the car on its springs will not complicate or Inter- 
fère with the transmission of power from the motor to the wheels. 

"What I claim herein as new and of my own invention Is as follows: 

"(1) The combinatlon, with the axle whlch carries the driven wheels, the axle- 
boxes or bearings, and a frame seeured to, or formed in one with, sald boxes or 
bearings, of an electric motor, whose armature is mounted to revolve on said 
axle, and whose field Is attached to and earried by said frame, substantially 
as and for the purposes hereinbefore set forth. 

"(2) The combinatlon, with the driven wheels, their axle and axle boxes or 
bearings, and a field-supporthig frame seeured to or formed In one with said boxes 
or bearings, of an electric motor, whose armature and tield are earried by said 
axle and frame, respectively, and intermediate motion,— transmitting gearing,— 
also earried by said frame, and meshlng, on the one hand, with a gear on the 
driven wheels, and, on the other, with a gear on the armature hub. 

"(3) Tbe driven wheels, their axle and axle boxes or bearings, and the support- 
ing frame seeured to or formed in one with said boxes or bearings, in combinatlon 
with the armature mounted to revolve on said axle, and the field-magnets, commu- 
tator-brushes, and intermediate motlon-transmitting gearing mounted in and car- 
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rM by saîd snpportlng frame, under the arrangement anâ ïor opération as herein- 
before set fortb. 

"In testimony whereof I bave hereunto set my hand this aist day o£ November, 
1883. A. Wellingtoa Adams, 

"Witnesses: 

"A. P. Adams. 
"F. H. Nipher." 

In the year 1883, Adaœs constructed and operated for some montbs In a labo- 
ratory in the clty of St. Louis a working model, which embodied tbe combinations 
claimed in hte patent, upon a track aboiit 75 feet long, made of sœall brass rails. 
He suecceded in carrying pasgengers upon Ihe car wWcb he propelled witù his 
electric motor, but the spécifie devicc -whleb he embodied In bis mode! and de- 
scrlbed in hls patent never went tnto commercial use. 

The appeUee, the I^lndell Railway Company, is engaged In operating Street 
railways by electriclty. The foUowing drawing, from whIch the spur gearing 
by which motion Is transmitted from the pinion of the armature of the electric 
motor to the cog-wbeel flxed upon the «iriven axie bas been omitted, shows the 




motor nsed by the Lindell Eallway Company, the means by whlch It Is sup- 
ported in constant relative position to the drlvea axIe ot the street car, and the 
combination of éléments which the appellant clalms is an Jnfringement of the 
patent to Adams. The appeUee does not sleeve its armature npon the driven 
axle, so tliat It will revolye around It, but locates it apon a shaft journaled 5n the 
motor frame parallel to the driven axle, and places Its field magnat between that 
axle and the shaft of the armature. One end of the motor frame is sleeved upon 
the driven axle, and the otber end Is supported by a spring, which Is either at- 
taohed to the body of the car or resta upon a cross-bar that extends from side to 
side of the track frame between the drïTen and undriven axles. The varions 
parts of the structure of the appellee are indicated by letters upon the drawing 
in tliia way: A Is the driven axle; B, the motor frame; O, O, are the boxes 
at the extremity of the motor frame in wMeh the driven axle is journaled; D 
is the undrivea axle; E is the eross-bar which extends from side to side of the 
truck frame between the driven and undriven axles; F is the spring which 
rests upon the cross-bar, B, and supports the end of the motor oppœite to that 
which is Journaled on the driven axle. 

The appellee purchased its electric motors of the owners of letters patent No. 
324,892, issued to Frank J. Sprague on August 25, 1SS5, for an Improvement In 
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electric rallway motors, and letters patent No. 406,600, Issued to Frank J. 
Sprague on July 9, 1889, for an improvement in electric railway motors. Thèse 
motors purported to liave been manufactured under the former patent. Figs. 1 
and 2 of the dra-wings, and that part of the spécification of this patent tliat la 
material to the issues in this case, are as foUows: 




JPlxgr'.a.. 




"United States Patent Office. 

"Frank J. Sprague, of New Torl£, N. T. 

"Electric Rallway Motor. 

"Spécification forming part of letters patent No. 324,892, dated August 25, 1885. 
Application filed May 25, 1885. (No model.) 

"My invention relates to electric motors mounted upon railway cars for the pur- 
pose of propelling the same; and my object Is to so arrange and support the 
motor that the relative positions of tlie armature and field-magnet of the motor 
wlll not be changea, and the mechanieal connections between the armature and 
the driving axle will not be disturbed by any movement of the car body on its 
springs at the same time that the driving axle wiU be relieved of dead weight. 

"My invention is lllustrated in the accompanying drawings, in which Fig. 1 is a 
plan View of an electric railway motor embodying said invention, and employing a 
cog-gearing between the armature and driving wheels; Flg. 2, a section of the 
truck with the electric motor in élévation. * * ♦ D. is the field-magnet of an 
electro-dynamic motor, and B the armature thereof. The yoke or back-piece, a, of 
the field-magnet is hung from a cross-piece, F, of the truck by heavy springs, b, b, 
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or from the car body itself In case o£ a street car or other vehicle having no truck. 
The driving axle, C, at Its mlddle portion, is Indosed in joumals, c, e, situated be- 
tween coUars, d, d, on the axle; and thèse joumals are held ty clamping parts, 
e, e, joined together on one side of the axle by a plate, f, to which they are 
bolted, and on the other side bolted to extended parts, g, g, from the pôle pièces, 
h, h, of the field-magnet. The clamping pièces, e, e, are of nonmagnetic métal. 
The bearlngs, i, i, of the armature shaft are carried directly upon the field-maguet 
pôle pièces, being supported by arms, k, k, attached to the journal-boxes, and 
saJd pôle pièces. * * « The armature being carried rigidly by the fleUl-magnet, 
thèse two parts must always naaintain precisely the same relative position under 
every vertical or latéral movement of the wheels or of the car body; and as the 
field-magnet which carries the armature is Itself centered by the axle of the 
vpheeis to which the armature-shaft Is geared, the engaging gears also must 
always maintaln precisely the same relative position. At the same time the con- 
nection of the entire motor with the truck is through springs, so that its position is 
not att'eeted by movements of the truck on Its springs. • • • 

"What I claim is: 

"(1) The combination of a wheeled vehide and an electro-dynamic motor 
mounted thereon and propelling the same, having its field-magnet sleeved on an 
axle of the vehiele, substantially as set forth. 

"(2) The combination of a wheeled vehlcIe and an electro-dynamic motor 
mounted upon and propeUing the same, the field-magnet of said motor being 
sleeved on an axle of the vehide at one end, and supported by flexible connections 
from the body of the vehlcle at the other end, substantially as set forth." 

The drawings and spécification of letters patent No. 406,600 show a,n electro- 
dynamic motor, one end of which is sleeved on the driven axle at two points, one 
on each side of the motor, while the other end is supported by a single spring upon 
the cross-piece, which extends from side to side of the truck frame of the car. 
In this spécification the patentée says: "In my patent. No. 324,892, dated August 
25, 1885, is set forth a mode of construction and arrangement for an electro- 
dynamic motor placed upon a wheeled vehlcle for the purpose of propelling the 
same, in which the motor Is centered upon the driving axle of the vehiele by 
sleevlng its field-magnet on such axle and supported by springs, and the armature 
is carried upon the said field-magnet, and geared to the said driving axle in such 
manner that the armature shaft will always remaln parallel with the driving 
axle, whereby a true engagement of the gears Is always permitted in splte of 
any movements of the body of the venicie on Its springs, and at the same time 
the driving axle Is relleved of the dead weight of the motor. My présent inven- 
tion relates to certain improvements upon this construction,- the main object being 
to distribute the weight of the motor more evenly upon the driving axle, to pre- 
vent the motxjr from straining laterally. and to reduce the liability of the dis- 
abling of the apparatus by accident. The improvement mainly consists in divid- 
ing the bearings of the motor upon the axle into two parts, which are somewhat 
removed from each other on the axle. In practice, I accomplish this by provld- 
ing two brackets, attached to or forming part of the fleld-magnet, preferably at its 
yoke or keeper, which brackets are formed or provided with sleeves inclosiug the 
driving axle on each side of the magnet, and which also extend to points on each 
side, where they are formed or provided with bearings for a driving shaft, which 
may be the armature shaft of the motor or an intermediate counter-shaft or stud." 

Two of the claims of this patent are: 

■'(4) The combination of a wheeled vehlcle, an electro-dynamic motor mounted 
thereon and propelling the same, having its field-magnet sleeved at one end on an 
axle of the vehiele at two points, one on each side of the motor, and a flexible sup- 
port for said fleld-magnet at Its other end, substantially as set forth." 

"(8) The combination of a wheeled vehiele, an electro-dynamic motor mounted 
thereon and propelling the same, brackets extending from the field-magnet of 
the motor on each side, and sleeved on an axle of the vehiele, and formed or pro- 
vided with bearings In which the armature-shaft of the motor is supported; a 
counter-shaft, also supported by said brackets, gearing between said armature- 
shaft and said counter-shaft, and gearing between said counter-shaft and said 
axle, substantially as set forth." 
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The Sprague motors, manufactured imder thèse two patents, bave gone into gên- 
erai commercial use. More than 6,000 of them hâve been made and sold, and 
they seem to bave excluded otbers from the market 

Among the more materlal letters patent introduced to illustrate the state of the 
art when Adams made hls Improvement and obtained his patent upon it were 
tliose issued to the parties vehose names follow: Charles W. Hermance, No. 111,- 
644, on ffebruary 7, 1871, for an improvement in steam road veagons. Louis 
Ransom, No. 183,970, on October 31, 1876, for improvements in steam engines. 
Louis T. Pyott, No. 188,672, on March 20, 1877, for improvements in running gear 
for rallway cars. John B. Waring, No. 218,092, on July 29, 1879, for an Improve- 
ment in englne frames for Street cars. Stephen D. Fleld, No. 229,991, on July 13, 
1880, for an improvement In propelUng cars by electro-magnetlsm. Stephen D. 
Field, No. 2S2.25S, on September 14, 1880, for improvements in electro-magnetic 
locomotives. Britlsh patent to Cari Heinrich Siemens, No. 583, on August 9, 
1880, for improvements in the means and apparatus for conveying persons or 
objects from one locality to another by electro-motive power. Britlsh patent to 
Peter Jensen, No. 3,894, on March 25, 1881, for improvements in the construction 
of machinery and appliances for electro-magnetic railroads, and in the génération, 
distribution, and translation of electricity for working the same. TJnlted States 
patent to Joseph R. liMnney, No. 285,353, on September 18, 1883, on an application 
flled February 15, 1882, for an Improvement In propelling cars by electricity. In 
1880, Thomas A. Edison constructed and successfully operated for some months a 
locomotive propelled by an electrlc motor mounted and conneeted vylth the axles of 
the wheels substantlally as described ta the patent to Peter Jensen, but tWs 
flevice never went into commercial use. In 1882, Joseph R. Finney mounted an 
electrlc motor under a passenger car of a street rallway substantially as described 
in his patent No. 285,353, and successfully propelled the car by electricity upon a 
Street in the clfy of Pittsburg for more than two months, but the spécifie ccm- 
struction Tphich he described and used never became commerclally valuable. 

Eobert H. Parkinson.fUpton M. Young, Henry T. Kent, and Mar- 
cellus Bailey were with him on the briefs), for appellant. 

Frédéric B.. Betts (Samuel R. Betts was witli him on the brief), 
for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

This appeal challenges a decree which dismissed a bill brought for 
the infringement of letters patent No. 300,828, issued to A. Welling- 
ton Adams, on June 24, 1884, for an improvement in electric motors 
for railway cars. The défenses that are now material were that 
there was no novelty in the alleged invention of Adams, and that the 
claims of the patent were not infringed by the appellee. 

The daim of the counsel for the appellant is that Adams was the 
pioneer in the art of mounting electric motors beneath cars so that 
they would practically and successfully propel them. They contend 
that he was the first to perceive the necessity, and the flrst to con- 
ceive the idea, of mounting them upon the driven axles of the cars, 
so that they and their motion-transmitting gearing should always 
sustain the same positions- relative to such axles, independent of the 
motions of the bodies of the cars, their truck frames, and their un- 
driven axles. They insist that Adams first invented, and flrst dis- 
closed in his patent, a combination of mechanical éléments by means 
of which this idea could be utilized, and that every other combina- 
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tion by which it is utilized — every combination by means of wbich 
an electric motor and its motion-transmitting gearing are mounted 
upon and held in constant relative positions to the driven axle of a 
car, independent of the motions of its body, its truck frame, and its 
undriven axle — is an embodiment of his invention, an équivalent 
of his combination, and an infringement of his patent. This is a 
broad claim, and it must be determined by the limitations placed up- 
on this patent by the state of the art when the invention it protects 
was made, and by the spécification and claims of the patentée which 
it contains. One who invents and secures a patent for a machine 
or combination which flrst performs a useful function is protected 
thereby against ail machines and combinations which perform the 
same function by équivalent mechanical devices; but one who merely 
makes and secures a patent for a slight improvement on a device or 
combination, which performs the same function before as after the 
improvement, is protected against those only who use the very im- 
provement that he describes and claims, or mère colorable évasions 
of it. "If one inventer précèdes ail the rest, and strikes ont some- 
thing which includes and underlies ail that they produce, he ac- 
quires a monopoly, and subjects them to tribute. But if the ad- 
vance towards the thing desired is graduai, and proceeds step by 
step, 80 that no one can claim the complète whole, then each is en- 
litled only to the spécifie form of device which he produces, and 
every other inventer is entitled to his own spécifie form, so long as it 
differs from those of his competîtors, and does not include theirs." 
Railway Co. v. Sayles, 97 U. S. 554, 556; McGormick v. Talcott, 20 
How. 402, 405; Stirrat v. Manufacturing Ce, 27 U. S. App. 13, 42, 
10 C. C. A. 216, 217, and 61 Ped. 980, 981; Griswold v. Harker, 27 
U. S. App. 122, 150, 10 C. C. A. 435, 488, and 62 Fed. 389, 391. Did 
A dams précède ail other inventors in the art of mounting electric 
motors beneath cars, and strike out a combination which includes 
and underlies ail that they hâve produced, so that he may subject 
them ail to tribute, or was the advance to the présent state of that 
firt graduai, so.that he is entitled only to the spécifie combination 
which he produced? This is the flrst question which challenges 
attention, and the answer must be found in the state of the art when 
his invention was made. 

Before reviewing the progress of this art, and marking its condi- 
tion when Adams conceived and organized his device, it may not be 
unprofitable to note the gênerai character and the essential éléments 
of the combination described and claimed in his patent, and those of 
that which is alleged to infringe ît. It is conceded that Adams did 
not invent any of the mechanical devices which he used to mount an 
elecir-ic motor beneath a car. When he made his invention, electric 
motors, with their armatures and fields arrangea in the form which 
he adopted, motor frames of varions forins, cars, car-wheels, car- 
axles, axle-ljoxes, motion-transmitting gearing, — ail the mechanisms 
which formed the éléments of his combination, — were old. His pat- 
ent was granted, and it must stand, if it stand at ail, not upon the 
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ground that lie invented or discovered any new machine or mechan- 
ical device, but on the ground that he organized a new combination 
of old and well-known éléments, by means of which a new and use 
fui resuit was obtained. Thomson v. Bank, 10 U. S. App. 500, 509, 
3 C. C. A. 518, 520, 521, and 53 Fed. 250, 252, 253; Seymour v. Os- 
borne, 11 Wall. 516, 542, 548; Gould t. Kees, 15 Wall. 187, 189. 
The new and useful resuit which Adams claimed that he attained 
was the successful transmission of power from the armature of an 
electric motor to the driven wheels of a self-propelling car by means 
of spur-gearing. He claimed that he reached that resuit by secur- 
ing ail the parts of the electric motor and the necessary motion- 
transmitting gearing in constant relative positions to the driven 
wheels and their axle, independent of the movements of the other 
parts of the vehicle. But the problem he sought to solve can hardly 
be said to hâve been novel, nor the idea which proved the key to its 
solution original with Adams. The necessity of securing the driv- 
ing and driven parts of a self-propelling vehicle in constant relative 
positions to each other is self -évident. How to accomplish this re- 
eult must hâve been the first question which presented itself for an- 
swer to him who flrst made one. The solution of this problem was 
as indispensable to the successful opération of a locomotive as to that 
of an electric car. Nor were the problems of mounting the steam 
engine and the electric motor radically différent. In the case of the 
engine, the cylinders must be held fast in fixed positions relative to 
the driving wheels of the engine or car to be propelled, while the 
pistons must reciprocate in constant radial relation to them. In 
the case of the electric motor, the fleld, the revolving armature and 
the motion-transmitting gearing must be secured in constant local 
relation to the driven wheels and their axle. The problem was pure- 
ly mechanical. It was a simple question of securing the varions 
parts of the propelling machinery in place, and holding them there. 
It is true that steam and electric motors for use upon cars hâve dif- 
férent characteristics ; that the power is produced in the one, and 
merely transmitted through the other; that it is communicated to 
the driven wheels through reciprocating pistons in the one, and 
through a revolving armature and speed-reducing gearing in the oth- 
er; that the cylinders of the one hâve a tendency to move on a Une 
with the piston rods, and the fleld of the other bas a tendency 
to turn when the machinery is started or stopped. But, when 
ail is said, the main problem of securing and holding the cylinders 
and pistons in the one, and the fleld, armature, and speed-reducing 
gearing in the other, in the same positions relative to the driven 
wheels and their axles, independent of the motions of the other parts 
of the vehicle to be propelled, is in ail its essentials the same, and 
attempts to solve this problem in mounting either the steam engine 
or electric motor fitly illustrate the progress and state of the same 
art. 

The electric motors used by the appellee appear to hâve been 
manufactured under letters patent No. 324,892 and 406,600, issued to 
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Frank J. Sprague, and they were mounted substantially as described 
in the drawings and spécifications of tliose patents. A copy of the 
drawing of the exact device used by the appellee appears in the state- 
ment of the case which précèdes this opinion. The chief object 
which Adams and Sprague sought to attain by means of their inven- 
tions was to secnre an electric motor and its gearing under a car, in 
such relation to the axle and the wheels, which its armature pro- 
pelled, that the armature, and the fleld of the motor, and the requi- 
site gearing which transmitted the motion from the armature to the 
wheels, should retain the same positions, relative to the driven axie, 
unaffected by the starting and stopping of the car, by the movements 
of the body of the car upon its springs, or by the torsional movements 
of the axies of the car and the truck frame as they. pass around 
curves or over uneven surfaces. An inspection of the drawing of 
the device used by the appellee, and of the combination disclosed in 
the patent to Adams, is enough to show that the means which they 
used to accomplish this purpose were not identieal. Adams sleeved 
the armature of his motor upon the driven axle of the car, so that it 
would revolve around it in the middle of the field of his motor, and 
he mounted his fleld and motion-transmitting gearing in a separate 
frame rigidly secured to, or formed in one with, the axle-boxes or 
bearings of the driven wheels. In the spécification and claims of his 
patent, he insists with marked emphasis upon the armature mounted 
to revolve around the driven axle, and the motor frame rigidly se- 
cured to, or formed in one with, the axle-boxes of the driven wheels, 
as essential éléments of his combination. Neither of thèse éléments 
is found in the device used by the appellee in the form described and 
claimed in the patent to Adams. It does not mount its armature 
upon the driven axle so that it may revolve around it, nor does it 
r'igidly secure its motor frame, or secure it in any way to the axle 
boxes of the driven wheels. It hangs the frame beneath the car by 
its ends. One end is supported upon the driven axle by boxes of its 
own, separate from the axle boxes of thé driven wheels, while the 
other end is suspended upon a spiral spring, which stands upon a 
cross-bar upon a truck frame, or hangs from the body of the car. 
It mounts its armature to revolve on a shaft journaled in the motor 
frame near to the end opposite to that which is sleeved upon the 
axle, and it supports the fleld of its motor and the necessary motion- 
transmitting gearing upon the same frame with the armature. In 
the one, the armature is sleeved, so as to revolve around the driven 
axle, and is not carried by the same frame which supports the fleld 
of the motor. In the other, the armature is not mounted to revolve 
around the driven axle, but is mounted upon a shaft journaled in the 
same frame which carries the field. In the one, the fleld-supporting 
frame is rigidly secured to the axle-boxes of the driven wheels. In 
the other, it is not secured to them at ail, but is suspended upon the 
driven axle at one end and upon a spiral spring at the other. 

We turn to the considération of the state of the art when Adams 
made his invention and secured Lis patent. He flled his applica- 
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tion for this on December 15, 1883, and the patent was issued on June 
24, 1884. In the summer of 1883, he embodied his combination in a 
model, and succeeded in propelling a car with it, and in carrying pas- 
sengers upon this car npon a track 75 feet long, made of small brass 
rails, and laid in a laboratory'in the city of St. Louis. He had made 
a sketch of an electric motor on January 3, 1882, which portrayed 
some of the éléments of his patented combination, but lacked the élé- 
ment of a field-supporting f rame rigidly secured to the axle-boxes of 
the driven wheels, and showed such a frame supporting a balanced 
field sleeved upon the driven axle, with spiral springs on each end 
for the purpose of attaching the frame to the body of the car. He 
exhibited this sketch to one of his witnesses on January 3, 1883. It 
is a curious and remarkable fact that this early sketch shows a bal- 
anced fleld-supporting frame, sleeved upon the driven axle, with spi- 
ral springs at each end to attach it by flexible connections to the body 
of the car, but that when Adams made his model, and described and 
claimed his combination in his patent, he seems to hâve abandoned 
the flexible connections, and selected, and secured in lieu of them, a 
frame rigidly secured to or made in one with the axle-boxes of the 
driven wheels. In this way he enabled Sprague on Augus't 25, 
1885, more than a year later, to secure his patent. No. 324,892, for 
"the combination of a wheeled vehicle and an electro-dynamic motor 
mounted upon and propelling the same, the field-magnet of said mo- 
tor being sleeved upon an axle of the vehicle at one end, and sup- 
ported by flexible connections from the body of the vehicle at the 
other end," which is a substantial description of the type of motor 
which has since gone into gênerai commercial use. The idea of 
sleeving one end of the motor frame upon the driVen axle of a self- 
propelling vehicle, and supporting the other by a yielding or flexible 
connection with the body of the car or carnage, so that ail the parts 
of the motor and its connections would constantly hold the same po- 
sitions relative to the driven axle, was not, however, original with 
Adams or with Sprague. Nor was either of them the flrst to de- 
scribe or claim a device or combination of éléments which illustrated 
it. On February 7, 1871, letters patent No. 111,644 were issued to 
Charles W. Hermance, for an improvement in steam road wagons, 
which portrayed and described an independent motor frame, which 
was hinged or sleeved upon the driven axle of the vehicle at one end, 
and supported upon elliptical springs which rest upon the beams of 
the wagon body at the other, and which carried a boiler, engine, and 
speed-reducing gearing, to transmit the motion from the pistons of 
the engine to the driven wheels of the vehicle. The independent 
motor frame was marked "E," and the elliptical springs "a, a," in 
the drawing of Hermance. He said, in his spécification: 

"The boiler, engine, and macliinery are ail attached to the frame, E, wMeli 
frame thus suspends tbese parts, permltting of ail neeessary vertical motion of 
the same, thereby relieving them from ail injurious shocks and concussions tUey 
would otherwise recelve in being propelled over rough and uneven roàds." 
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And he claimed: 

"The horizontal frame, B, and sprlngs, a, a, or any other flevlce that shall 
operate as their équivalents, by suspending the boiler, engine, or machinery, and 
allow of vertical motion to the same, between the axle and parts wWch they 
support, without imgearlng Itself, or changing the distance between the axle and 
cylinders, as herein set forth." 

Suspend the free end of the motor frame of Hermance, by its 
springs, below, instead of above, the body of the vehicle, and the 
motor frame of the appellee is, in form and principle, a reproduction 
of it. 

On October 31, 1876, letters patent No. 183,970 were issued to 
Louis Eansom for an improvement in steam engines for propelling 
Street cars. The engine frame which he described and claimed in 
this patent is intended to be placed beneath the body of a street car. 
It consista of two metallic bars, sleeved at one end upon the driven 
axle, and supported at the other upon a bail or cross-piece, the cen- 
ter of which rests upon a simple bar flxed in sockets between two 
cross-timbers of the car floor, or upon the end of a lever whose ful- 
crum is the undriven axle. If the lever is used, boxes are suitably 
placed upon the undriven axle, so that it may revolve without dis- 
turbing the lever, and the end of the lever opposite to the bail is 
firmly secured in its place. Ransom says, in his spécification : 

"With the lever, the efitlre weight of the engine rests on the car axles; with 
the bar, the cylinder end hangs on the car frame. By elther arrangement, the 
front of the engine hangs on a single point, so that no torsion of the car, from 
derailment or other causes, can afCect it injuriously. By tliua suspending the en- 
gine, its cylinder end hangs loosely. It may swing or revolve around the axle, 
and be In perfect Une at every point. The driving-axle sustains ail the working 
strain, and is, therefore, practically the only foundation of the engine, whleh is a 
material feature of my invention. The valves may be set tvith the greatest 
accuracy, and with certainty that no motion of the car or engine can disturb their 
action." 

His first claim was: 

"^1) An engine frame connected with the crank-axle, substantially as explained, 
so that the whole engine may be revolved abont said axle, and hâve no other 
foundation save the axle, for the purposes set forth." 

It is not perceived why the principle of mounting a motor to pro- 
pel a street car in an independent frame upon the driven axle, so that 
ail its parts shall be dominated by, and shall move in unison with, 
that axle, unafifected by the motions of the other parts of the vehi- 
cle, is not fully disclosed by this patent, and fairly embodied in the 
mechanism it portrays. 

On March 20, 1877, letters patent No. 188,672 were issued to Louis 
T. Pyott for an improvement in running gear for ears. The draw- 
ings and spécification of this patent show a steam motor suspended 
beneath a car upon the driven axle at one end and upon links at- 
tached to the car-bed at the other. Pyott says, in his spécification : 

"Another object of the Invention Is to provide improved means for securlng the 
engine or motor beneath the car-bed Independently of the front and rear wheels 
and a radially-moving frame." 
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And he claims "tlie engine or motor supported -wholly by the driv- 
ing-axle, and links depending from the car-bed, as set forth." 

On July 29, 1879, letters patent No. 218,092 were issued to John 
B. Waring for an improvement in engine-frames for street cars, 
which disclose a steam motor beneath a car body, supported upon an 
independent frame, which is sleeved upon both axles of the car, each 
of which is connected with and driven by one of the pistons of the 
engine. 

On July 13, 1880, letters patent No. 229,991 were issued to Stephen 
D. Pield for improvements in propelling railway cars by electro- 
magnetism. They describe an electric motor mounted directly up- 
on the car to be driven, with its main shaft connected with one of 
the axles of the car by a belt. 

On September 14, 1880, letters patent No. 232,253, for improve- 
ments in electro-magnetic locomotives, were issued to Stephen D. 
Field, in which the balanced form of motor which Adams adopted, 
with its armature between two stationary magnets, is shown mount- 
ed directly upon the frame of the locomotive with its main shaft con- 
nected with the driving wheels by spur-gearing. The patentée says, 
in bis spécification, that the electric motor may be of any well-known 
or suitable construction, and says he has "shown in the drawings one 
form which is well adapted to the purpose, and which consists of two 
large and powerful stationary electro-magnets, D, D, having an arma- 
ture, E, wound with coils of insulated wire, and arrangea to rotate 
upon the shaft, e, within the field of force of the stationary magnets, 
D, D." 

British patent No. 583, issued to Cari Heinrich Siemens, for "im- 
provements in the means and apparatus for conveying persons or 
objects from one locality to another by electro-motive powei;," de- 
scribes the same form of motor. 

In the year 1880, Thomas A. Edison constructed an electro-mag- 
netic locomotive and operated it at Menlo Park, N. J., for some 
months. This locomotive had a large frame of angle iron, which 
was supported upon the axles of the driven and undriven wheels. 
The electric motor was mounted directly upon this frame. Belts 
and pulleys, friction wheels, and spur-gearing were used at différent 
times to transmit the motion from the armature of the motor to the 
driven wheels of the locomotive. Edison was able to drive the loco- 
motive and carry passengers upon it, but it does not appear that he 
ever placed the motor beneath the body of a car, or that the com- 
bination he used ever went into use. 

British patent No. 3,894, issued to Peter Jensen in 1880, contains a 
gênerai description of the means by which this motor was mounted, 
and of the devices used at différent times to transmit the motion 
from the armature to the driven wheels. 

On February 15, 1882, Joseph R. Pinney flled in the patent office 
an application for an improvement for propelling cars by electricity. 
On September 18, 1883, letters patent No. 285,353 were issued to him 
upon this application. The drawings and spécification of this pat- 
ent describe an electric motor and the necessary motion-transmit 
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ting gearing, mounted, underneath the car to be propelled, upon a 
separate frame, one end of which is sleeved upon the driven axle, 
while the other end is supported upon a cross-bar, which rests upon 
the truck frame. Hère is a copy of Fig. 5 of the drawings of this 
patent, which illustrâtes the character of this frame: 




The portion of the spécification which explains this figure is: 

"The motor-supporting frame is composed of the cross-bar, k, which eitends 
between and rests upon the axle-baxs, w, and two or more angle-bars, ki, one 
end of -which rests upon the bar, k, and the other upon the axle, 1, being provided 
with bearings, k2." 

This spécification contains the following statement relative to the 
purpose of this motor frame, if the letters of référence in it are omit- 
ted: 

"To provide for a constant and reliable power-connectlon between the motor 
shaft and the axle or wheels of the car, I hâve placed the electro-motor on a 
framework or support which rests upon the axle bars, instead of pladng it on the 
body of the car, where it would be aflfected by the action of the springs of the 
car. In the latter case, the sprtaging of the body of the car would tend to raise 
the teeth of the pinion, either entirely ont of those of the gear-wheel, or to such 
an estent as to interfère seriously with the opération of the propelling devices." 

In the summer of 1882, Finney mounted an electric motor under a 
Street car in the way he described in this patent, except that he aban- 
doned the cross-bar, k, and extended the supporting bars, k^, to, and 
supported them upon, the undriven axle. He snccessfully operated 
this motor, and carried passengers upon the car it propelled, upon a 
Street in the city of Pittsburg, Pa., for several months. When he 
flled his application, his eighth claim was : 

"(8) The comblnation of the car axle, with an electric motor mounted on a 
frame or support Independent of the body of the car, so as to be unafifected by the 
spring action of the same and power connections between sald axle and motor, 
substantially as described." 

The commissioner of patents rejected this claim as anticipated by 
the patents to Field, to which référence bas been made. In answer 
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to a protest from Finney's attorneys, and an application on their 
part for a reconsideration of this objection, he replied: 

"As to claim 8 flled, It Is believed that the références prevlously clted fairly 
antlcipate this clalm. The patent of J. B. Waring, No. 218,092, July 29, 1879 
(railway cars, trucks), Is cited as slaowing that it is old to support the motor of a 
car In the manner selected by applieant. To exchange a steam motor for an elec- 
tric motor is not held to be an Invention." 

This ruling of the commissioner certainly raises a strong presump- 
tion that, 10 months later, when he allowed them, the commissioner 
did not place the broad construction upon the claims of the Adams 
patent for which the appellant now contends. Nor are we persuad- 
ed that there was any error in his holding that it is not an inven- 
tion to simply exchange a steam motor for an electric motor. In 
our opinion, the applicability of the mechanism which would hold 
a steam motor in constant relative position to the driven axle of a 
self-propelling car, independent of the motions of ail its other parts, 
to the new use of securing an electric motor in a like position, would 
occur to a person of ordinary mechanical skill, and undoubtedly did 
occur to ail who undertook to solve this problem. In the late case 
of Potts V. Oreager, 155 U. S. 597, 608, 15 Sup. Ct. 194, 199, Mr. Jus- 
tice Brown delivering the opinion of the suprême court said : 

"As a resuit of the authorlties upon this subject, It may be said that, if the new 
use be so nearly analogous to the former one that the applicability of the devlce 
to its new use would occur to a person of ordinary mechanical skill, it is only a 
case of double use; but if the relations between them be remote, and especially if 
the use of the old device produce a new resuit, it may at least Involve an exercise 
of the inventive faculty." 

There are 3,930 pages in the printed record in this case, and it con- 
tains printed publications, patents, and testimony to which no référ- 
ence has been made in this opinion ; but it con tains nothing to weaken 
the force or signiflcance of the facts to which we hâve adverted. The 
testimony of the experts for the appellant is instructive and interest- 
ing, and clearly présents their views. The arguments and briefs 
of its counsel were learned, able, exhaustive, and persuasive. They 
seem to us to hâve left nothing unsaid that could make for the suc- 
cess of the appellant, but thèse facts stand proved by this record: 
The problem of so mounting an electric motor beneath a car that it 
would successfully propel the same was not new when Adams made 
the invention which he described and claimed in his patent. In its 
essentials, it was the same old problem which must hâve presented 
itself to every one who had attempted to make or operate a self- 
propelling vehicle. Adams did not discover the principle which 
proved to be the key to its solution, namely, the mounting of the mo- 
tor upon an independent frame so secured to the driven axle that ail 
its parts should retain constant positions relative thereto, regard- 
less of the motions of the other parts of the car or carriage. That 
principle had been clearly announced by Hermance, Ransom, and 
Finney. Adams was not the first to devise a combination of me- 
chanical éléments by which this principle might become operative. 
Hermance, in 1871, Ransom, in 1876, Pyott, in 1877, Edison, in 1880, 
Finney, in 1882, Adams, in 1883, and Sprague, in 1886, organized 
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and described mechanisms by which they sought to take advantage 
of this principle. One of tlie éléments of the combinations of Edison, 
Finney, Adams, and Sprague was an electric motor. Eacb of them 
succeeded in propelling a car by means of the spécifie combination 
which he organized and described. Each difEered in some respects 
from ail the others. Doubtless, some were more eflflcient than oth- 
ers. The combination devised by Sprague and used by the appel- 
lee bas gone into gênerai commercial use, and more than 7,000 elec- 
tric motors hâve been mounted by the means he described and put 
into practical opération. The combinations devised by Edison, Fin- 
ney, and Adams are not now used. They do not differ in principle 
from that which is used. They differ only in the means by which 
their creators sought to apply that principle. Indeed, the only 
substantial différence between the combination described in the pat- 
ent to Finney and that used by the appellee is that the end of the 
motor frame opposite the driven axle rests directly upon the cross- 
bar upon the truck frame in the one, and upon a spiral spring sup- 
ported upon such a cross-bar, or from the body of the car, in the 
other. The means devised by Adams to accomplish the desired re- 
suit differ from those used by the appellee far more radically than did 
those of Hermance, Ransom, Pyott, or Finney. Thèse facts hâve 
borne the conclusion in upon our minds with compelling force that 
Adams cannot be held to be a pioneer inventer, nor his patent to be 
of primary character, in the art of mounting electric motors to pro- 
pel cars. This is not a case where Adams preceded ail the rest, and 
struck out something which included and underlay ail that they pro- 
duced. It is a case in which the principle to be applied, and the me- 
chanical éléments to be used, were ail old and well known. Many 
minds were independently striving to accomplish the same purpose. 
Adams formed and patented one combination. Edison, Finney, and 
Sprague devised and used others. Each is entitled to his own form, 
80 long as it differs from that of his competitor and does not include 
theirs, and neither is entitled to subject to tribute those whose com- 
binations are not mère évasions of his own. The franchise of Adams 
was limited by the state of the art to, the spécifie combination he 
described and claimed in his patent, and to palpable évasions of it 

Turning to the spécification and claims of the patent to Adams, 
and examining them in view of this limitation, it is évident that the 
two principal éléments in each of the combinations there claimed 
were an armature mounted upon the driven axle so as to revolve 
around it, and a field-supporting frame rigidly secured to, or formed 
in one with, the axle-boxes of the driven wheels. The contention 
of the experts and counsel for the appellant that the second daim 
of this patent is broad enough to cover an armature carried in any 
way upon the driven axle bas not escaped considération. After 
stating the object of his invention in his spécification, Adams opens 
his description of the means by which he attains that object in thèse 
words : 

"To this end I mount the armature upon tbe axle of tbe driven wbeel or 

whèels." 
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Wlien he describes the method by whicli Ms improvement is or 
may be carried into effect, he says : 

"The wheels, É, in thls case are the driren wheels, and thelr axle, D, carries 
the armature, G, of the electrlc motor. Thls armature te fast upon a sleeve, H, 
mounted to revolve on the axle, and formed between Its enfis wlth an oU-chamber, 
a, supplied wlth a sultable lubricant." 

The ûrst claim of the patent is for a combination with other élé- 
ments of an "electric motor whose armature is mounted to revolve 
on said axle, and whose fleld is attached to and carried by said 
frame." The second claim is for the combination of motion-trans- 
mitting gearing, which is not mentioned in the first claim, with ail 
the éléments of that claim. In again enumerating the éléments 
of the combination flrst claimed, the patentée describes the motor 
as "an electric motor whose armature and field are carried by said 
axle and frame, respectively." The third claim is for a combina- 
tion with other éléments of "the supporting frame secured to, or 
formed in one with, said boxes or bearings, in combination with the 
armature mounted to revolve on said axle." No other way of mount- 
ing or carrying the armature is described in the spécification, or 
shown in the drawings. 'If the word "respectively," in the second 
claim, has any signiflcance, it means that the armature is to be car- 
ried by the axle, and the fleld by the frame. The electric motor de- 
scribed in the second claim is clearly the same motor referred to in 
the preceding and subséquent claims; that is to say, a motor whose 
armature is mounted to revolve around the driven axle. The claims 
of a patent limit the exclusive privilèges of the patentée, and his 
spécification may be referred to to explain and restrict, but never to 
expand, them. General languagë in a claim which points to an élé- 
ment or device more fully described in the spécification is limited 
to such an élément or device as is there described. Mitchell v. Tilgh- 
man, 19 Wall. 287; Stirrat v. Manufacturing Co., 27 U. S. App. 13, 
47, 10 0. C. A. 216, 220, and 61 Fed. 980, 984. In view of this prin- 
ciple, the true construction of the second claim of this patent makes 
an armature mounted to revolve around the driven axle an essential 
élément of the combination there claimed. 

When an electric motor is started or stopped, the stationary mag- 
nets constituting the field of the motor hâve a tendency to turn, and, 
if held too rigidly, will cause jars and thrusts that are deleterious 
to the machinery and annoying to passengers in the car. If the 
fleld is suspended upon tne driven axle at one end, and upon a spring 
at the other, as in the construction used by the appellee, this turning 
movement or torque will spend its force upon the spring, and the in- 
jurions effects of the jars and thrusts will be avoided. It has been 
strenuously argued that Adams constructed and mounted his field- 
supporting frame in yielding restraint, and thus guarded against the 
evil effect of this torque. The only words in his patent which could 
indicate that he ever thought of, or intended to provide against, this 
turning movement, are in this sentence in his spécification : 

"Wlth a View to preventing injurions thrusts of or upon the tleld-supportlng 
ftame, I prefer to interpose between its ends and the body. A, springs, 1." 

77 F.— 29 
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But thèse springs are omitted from the claims of the patent, and 
were therefore abandoned to the public, and constituted no part of 
the protected combination. Miller t. Brags Ce, 104 U. S. 350, 352. 
On the other hand, Adams says in his speciflcation : 

"I support the field In a frame, wUch Is rlgldly secured to, or formed in one 
wlth, the axle-boxes or Joumal-hoxes of sald wheels. • • ♦ In this way the 
fleld and ail other parts carried by the frame always occupy the same relative 
position to the wheels and armature, and are not affected or disturhed by the 
spring connection between the body of the car or truck and the wheels." 

In each of the claims of his patent he describes this frame as a 
"frame secured to, or formed in one with, said boxes or bearings." 
The ordinary boxes or bearings of the wheels of a street car can 
hardly be said to be held in yielding restraint, and, if they are not, 
the field-supporting frame of Adams was not. It will not do to say 
that the frame rigidly secured to the axle-boxes of the driven axle 
•was given an oscillating movement by Adams to guard against this 
torque by means of the spring mounting of the body of the car, be- 
cause he déclares in his spécification that, when so secured, it is not 
affected or disturbed by the spring' connection between the body of 
the car or truck and the wheels. From thèse considérations it 
seems clear to us that an armature of an electrle motor mounted up- 
on the axle of the driven wheels of the car so that it can revolve 
around the axle, and a field-supporting frame rigidly secured to, or 
formed in one with, the axle-boxes or bearings of the driven wheels, 
are indispensable éléments of each of the combinations described in 
the three claims of the patent to' Adams. 

The motor frame of the appellee, suspended at one end upon sep- 
arate axle-boxes of its own, and at the other upon a spiral spring, 
carrying its armature upon a shaft sleeved in its sides, cannot be said 
to be the équivalent of a field-supporting frame rigidly secured to the 
axle-boxes of the driven wheels, and an armature revolving upon the 
driven axle, under the restricted application of the doctrine of équiv- 
alents imposed upon the claims of the patent to Adams by the state 
of the art. In the one the supporting frame is held suspended in 
yielding restraint, so that the jars and shocks produced by the torque 
of the field of the motor and by the movements of the car shall be 
received upon, and minimized by, the spiral spring at the f ree end of 
the frame. In the other, the supporting frame is rigidly secured to 
the axle-boxes of the driven wheels. In the one, the supporting 
frame carries and holds the armature in constant relative position 
to the field. In the other, the armature is not carried by the field- 
supporting frame, but upon the driven axle, and the relative position 
of the fleld to the armature is conditioned by that of the bearings 
of the driven wheels to their axle. The combination of the appellee, 
which contained éléments so radically différent from that of Adams, 
cannot be held to be a mère évasion of the latter. It is not the same 
combination. It mounts and supports the motor by différent means, 
and possibly accomplishes a better resuit. If it does not, the appel- 
lant is f ree to use the combination of Adams. But the claims of Ms 
patent cannot be broadened to cover the construction of the appel- 
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lee. If they could, the devices patented to ïïermance, Pyott, and 
Pinney would probably anticipate and avoid the patent, for they 
are certainly more nearly the équivalents of the mechanism used 
by the appellee than is the combination described and claimed by 
A dams. Moreover, Adams did not make any claim to such a com- 
bination as that of the appellee, and neither he nor his assignées 
ought to be permitted to read such a claim into the patent after the 
combination has gone into use. He might hâve made as broad a 
claim as the appellant now makes, — as broad a claim as Finney made; 
and, if the commissioner of patents had allowed it, ail who used such 
a device as that of the appellee would hâve done so at their péril, and 
with full notice of his claim. He did not do so. He restricted his 
claims to the spécifie combinations he described, and it is too late to 
broaden them to cover others now. The statute requires the inventor 
to particularly point out, and distinctly claim, the improvement or 
combination which he claims as his discovery. Eev. St. § 4888. The 
purpose of a claim in a patent is to notify the public of the extent 
of the monopoly secured to the inventor, and, while it is notice of his 
exclusive privilèges, it is no less a notice, and a légal notice, upon 
which every one has a right to rely, that he disclaims, and dedicates 
to the public, any combination or improvement, apparent on the 
face of his spécification, not a mère évasion of his own, which he has 
not there pointed out and distinctly claimed as his discovery or in- 
vention. Every one has the right to use every machine, combina- 
tion, device, and improvement not claimed by the patentée, without 
molestation from him. It would work great injustice to permit a 
patentée, after a combination or device which he did. not claim has 
gone into gênerai use, and years after his patent was granted, to 
read that combination or device into one of the claims of his patent, 
and to recover for its infringement of every one who had used it on 
the faith of his solemn déclaration that he did not claim it. Keystone 
Bridge Co. v. Phœnix Iron Co., 95 TJ. S. 274, 278; Miller v. Brasa 
Co., 104 U. S. 350, 352; Mahn v. Harwood, 112 U. S. 354, 357, 361, 
5 Sup. et. 174, and 6 Sup. Ct. 451; Wollensak v. Eeiher, 115 U. S. 
96, 5 Sup. Ct. 1137; Parker & Whipple Co. v. Yale Clock Co., 123 
U. S. 87, 8 Sup. Ct. 38; Stirrat v. Manufacturing Co., 27 U. S. App. 
13, 10 C. C. A. 216, and 61 Fed. 980; Building Co. v. Eustis, 27 U. 
S. App. 693, 13 C. C. A. 143, and 65 Fed. 804. When the patent to 
Adams is read in the light of thèse principles and authorities and 
with due regard to the limitations imposed upon it by the state of 
the art, no daim to the combination used by the appellee can be 
found in it. The appellee's construction lacks the two main élé- 
ments of the combination claimed by Adams, the armature mounted 
upon the driven axle so as to revolve around it, and the fleld-sup- 
porting frame rigidly secured to, or formed in one with, the axle 
boxes of the driven wheels. Ail the éléments of Adams' combina- 
tion were old. The absence, from a device that is alleged to in- 
fringe a patented combination of old éléments, of a single essential 
élément of that combination, is fatal to the claim of infringement. 
Hailes v. Van Wormer, 20 Wall. 353, 372; Bragg v. Fitch, 121 U. 
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S. 478, 483, 7 Sup. Ct. 978; Building Co. v. Eustis, 27 U. S. App. 
693, 712, 13 0. C. A. 143, 148, and 65 Ped. 804, 810; P. H. Murpày 
Manuf'g Co. v. Excelsior Car Koof Co., 70 Fed. 491. The decree dis- 
missing the bill must be afiQrmed with costs, because the appellee 
was net guilty of any infringement of tlie claims of the patent upon 
which this suit was based. It is se ordered. 



MUNICIPAL SIGNAL CO. V. GAMBWBLL FIRE-ALÂRM TEL. CO. et ai. 

(Circuit Court, D. Massachusetts. December 8, 1896.) 

No. 66, 

PLHADiNa IN Patent Cases— Supplbmbntal Bill in the Natukb of Bill of 

RbviEW— NBWIiT-DlSCOTBRED EVIDENCE. 

After the afflrmance, on appeal, of an Interlocutory decree for Injunctlon and 
accounting, the défendant, by leave of the appellate court, applied to the cir- 
cuit court for leave to lile a supplemental bill in the nature of a bill of review, 
based upon newly-discovered évidence. The new évidence related to a device 
which had been set up as anticipatory at the original hearing. The court had 
then overruled the défense based thereon, net because it would not hâve been 
an anticipation, but because the proof of its existence and use was insuffl- 
clent. The new évidence strongly tended to show a complète commercial use 
at a time and place designated, and that défendant had used due diligence be- 
fore the original hearing to discover the clrcumstances of such use, but had 
been prevented therefrom by the machinations of défendant. Eeld that, un- 
der thèse peculiar clrcumstances, the pleadlng mlght be filed. 

This was a suit in equity by the Municipal Signal Company 
against the Gamewell Fire-Alarm Telegraph Company and others 
for alleged infringement of letters patent Nos. 359,687 and 359,688, 
granted March 22, 1887, to B. J. Noyés, for improvemeuts in mu- 
nicipal signal apparatus. In August, 1892, after a hearing on the 
pleadings and proofs, this court entered an interlocutory decree for 
injunction and account. 52 Ped. 464. Prom this decree défend- 
ants appealed to the circuit court of appeals, which, on April 11, 
1894, afiirmed the same, 10 C. C. A. 184, 61 Fed. 949. After the 
going down of the mandate, no steps were taken by complainant 
to hâve an accounting, and on June 12, 1895, défendants flled in this 
court a pétition for rehearing, and for leave to flle a supplemental 
bill in the nature of a bill of review, based on alleged newly-discov- 
ered évidence. This pétition was denied by this court for want of 
power, in the absence of any permission reserved in the mandate of 
the circuit court of appeals. Thereafter a pétition was presented 
to the circuit court of appeals asking leave to file in this court the 
said supplemental bill in the nature of a bill of review. The circuit 
court of appeals, after a fuU hearing upon the pétition, entered a 
decree merely authorizing the défendants to présent a pétition to 
this court for leave to file such bill. 20 C. C. A. 111, 73 Fed. 908. 
Such pétition has accordingly been presented to this court, and sup- 
ported by afiidavits. 

The order made by the circuit court of appeals, authorizing the présent proceed- 
ing in this court, limited the scope of the proposed supplemental bill in the nature 
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of a bill of review to presenting alleged ne-wly-diseovered évidence in relation to a 
certain alleged antieipatory devlce known as the "Wood Signal Box." In relation 
to tlais devlce the pétition and affidavit show that the same was set up and was 
consldered at the original hearing in this court, and also at the hearing on appeal 
in the circuit court of appeals, and that the défense based upon it was overruled, 
not because it would not hâve been an anticipation, but lœcause the proof of Its 
existence and use was not sufflcient. It was also further shown that, after thèse 
décisions, défendant discovered tiiat the Wood signal box had in fact been for a 
timc in actual use for business puiposes in Kansas City, Mo., long prior to the 
application for the patents in suit; that, before the original hearing in this court, 
défendant had received an information in regard to such use, and had written a 
letter to one of the ofllcers of the company which was said to bave had the Wood 
device in use at that place, inquiring into the matter, but had received an un- 
satisfactory and evasive reply, and that it again addressed a communication to hlm, 
but received no response; that it had subsequently discovered that the reason its 
investigations had corne to naught was due to the machinations of complalnant, 
which, it was alleged, had sent an agent to Kansas City, and had there discovered 
one of the signal boxes there used, and had taken the same Into its possession, or 
of some person connected with It; that for the purpose of concealing it, and pre- 
ventlng the knowledge of Its use from comlng to défendant, the complalnant, 
through its agent, paid, to the persons from whom the box was obtained, a re- 
tainer, and renewed the same until after the décisions in this court and In the cir- 
cuit court of appeals; and that by reason thereof défendant was unable at an 
earlier date to discover the facts in regard to the use In Kansas City. 

Lange & Roberts, for complainant. 
Dyer & Driscoll, for defendanta. 

COLT, Circuit Judge. Upon défendants' pétition in this case, 
filed in the circuit court of appeals, for leave to file supplemental 
bill in the nature of a bill of review, the court, at the close of ifs 
opinion, said: 

"We détermine only that the petitioners may hâve permission to apply to the 
court below for leave to file their bill stated In the pétition, first striking from it 
ail alleged newly-discovered évidence except that which relates to the Wood device." 

In the course of its opinion the court said: 

"Antieipatory matters alleged to be newly discovered are rarely accepted as the 
basis of proceedings of this character; but the circumstances appearing on the face 
of the pétition are so peculiar that it seems to us that, if the petitioners satisfy the 
court below that they hâve not been guilty of lâches, there would be a reasonable 
probability that the new proofs, if they sustain the allégations of the pétition, 
would requlre reconsideration from us if the case should corne hère again." 20 C. 
C. A. Ul, 73 Fed. 908. 

The supplemental bill which the défendants now ask leave to file 
is limited to the alleged newly-discovered évidence relating to the 
Wood device. Upon careful examination of the pétition, afâdavits, 
and briefs of counsel, I am of the opinion that the défendants should 
hâve leave to file this supplemental bill in the nature of a bill of re- • 
view. Under the peculiar circumstances disclosed in the affidavits, 
I do not think the défendants are chargeable with such lâches as 
should bar them from filing this bill. Without in any way passing 
upon the efliect of the alleged newly-discovered évidence, it seems 
to me to be of such a character as entitles the défendants to a re- 
consideration by the court of the decree already entered. Pétition 
granted. 
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0. & A. POTTS & CO. V. CBEAGBR et al. 

(Oireuit Court, S. D. OMo, W. D. November 23, 1896.) 

No. 4,244. 

1. Patents— Invention — Apaptation to Kbw Use. 

Whei^ the disintegration and sliredding of clay had been accomplisbed by 
means o£ bars running across the face of roUers, Md, that no Invention was tn- 
volved In adapfâng a mill for grinding or grating apples to the purpose of dls- 
Integrating and shredding clay, where the only change required was the sub- 
stitution of bars of steel running across the face of the rodler, parallel with 
the axis, in place of rows of thick steel linlves. 

3. Samb— Anticipation— CiiAT Disintbghators. 

The Potts patent, No. 322,393, for improvements in clay disintegrators, héld 
antiolpated, in vlew of the prier state of the art, by a mill of similar construc- 
tion used for grinding or graljing apples. 

On Rehearing. This is a suit in equity by 0. & A. Potts & Co. 
against Frank F. Creager and otliers for alleged infringement of 
patents Nos. 322,393, issued July 14, 1885, and 368,898, issued 
August 23, 1887, both. to C. and A. Potts, for improvements in clay 
disintegrating machines. This court originally entered a decree dis- 
missing the bill (44 Fed. 680) ; but, on appeal to the suprême court, 
the decree was reversed, and the cause remanded, with directions 
for further proceedings in accordance with the opinion there ren- 
dered. 15 Sup. Ot. 194, 155 U. S. 597. On the coming down of the 
mandate, this court entered an interlocutory decree, awarding an 
injunction and an accounting. Thereafter complainants flled a péti- 
tion for leare to file a supplemental MU to bring in newly-discoTered 
évidence, and for a rehearing. The pétition for rehearing was 
granted (71 Fed. 574), and the cause has been accordingly reheard up- 
on new évidence. 

SAGE, District Judge. The question for décision upon rehearing 
is whether the prior patents and prior uses which are now for the 
flrst time presented to the court anticipate the complainants' patent. 
The only question which the court is at liberty to consider is whether 
the new évidence makes it clearly apparent that, if it had been in 
the record when the case was bef ore the suprême court, the décision 
of the lower court dismissing the bill would hâve been aflBrmed. 
The testimony will be considered, keeping in mind that, in granting 
the motion for rehearing, the court said : 

"The opinion of the suprême court will, of course, be recognlzed as the law 
of the case; and unless the défendants, upon the matters suggested in the ap- 
• plication for rehearing, can make a case radically différent from that pre- 
sented to the suprême court, the rehearing will not avail. With this under- 
standing and qualification, the pétition for rehearing will be allowed." 

Considering, flrst, the alleged prior uses in the order in which 
they appear in the brief for the défendants, the Moore disintegrator 
was used at Elizabethport, N. J., in 1878, and for flve years there- 
after, to grind clay for brick making. It was provided with two 
sectional rolls of equal size. Each section had a set of teeth along 
the entire circumference, equidistant from the sides, and had also 
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a smootfa surface. The width of the teeth was one-balf the width 
of the section, the remaining portion of which constituted the 
smooth surface. The teeth of each roll meshed against the smooth 
surface of the other roll, leaving a space of three-eighths of an inch 
between the smooth surface and the end of the teeth. Thèse rolls 
were onshafts provided each with a gear wheel, one of which was 
smaller than the other, in order to obtain a differential speed of 
the two rolls. The clay was fed as it came from the clay bank, 
and, by being passed through the machine, was eut in shreds about 
an inch wide, and three-eighths of an inch thick, and about two 
inches long. The clay then went through a pug mill, and from the 
pug mill into the brick machine. The capacity of each machine was 
100 tons of clay per day. This disintegrator establishes that the 
inventors of the complainants' patent were not pioneers in the art 
of disintegrating clay, as distinguished from enishing and grinding. 
The witness Eossi, who testifles to the Moore disintegrator, states 
also that, while at the Elizabethport factory, — ^that is, between 1878 
and 1883, — he had a disintegrator constructed. They had in use at 
the factory a pair of smooth rollers to grind the clay,"and the lumps 
did not feed through. The engineer, by direction of the witness, 
who was superintendent of the manufacturing company, eut grooves 
on the face of each roUer, and inserted steel bars, so that, as they 
struck the lumps of clay, they kept them from sliding back. There 
were three bars for each roll. The rolls were 14 inches in diameter, 
and 11 and 12 inches long. The grooves were so eut that the bars 
were extended spirally across the face of the roUer. Thèse bars fed 
the clay through. The clay was eut into shreds, and from the rolls 
it went into the pua; mill. It was not treated any after it was taken 
from the bank, and before it was passed through the rolls, which 
were in use about six months. When the company failed, they 
were disposed of with the machinery, which was sold at auction. 
"The most of it went for old iron." The witness states that the 
arming of the smooth rolls with the square steel baxs was suggested 
to him by the fact that, when he was a young man, his father owned 
a cider mill, and the apples were ground by a roller which had 
steel plates inserted in grooves eut upon its face, and ground the 
apples against a smooth stationary surface. In the clay rolls, one 
side of the groove was dovetailed, and the other side straight, and 
the bars which he had caused to be constructed were driven from 
one end of the roller to position, in the groove, and held at the ends 
by screws. The bars projected beyond the face of the roll in which 
they were set, at least, three-eighths of an inch, and three-fourths of 
an inch from the face of the opposite roll. The testimony is that 
this disintegrator operated to eut the clay into shreds. 

Upon cross-examination, it was brought out that the witness 
made an affîdavit, which was produced by complainants, in which he 
stated that the Moore machine was so geared that one of its rolls 
made about 75 and the other about 90 révolutions per minute; that 
stones passed through it; that it was used to break up the large 
clods or lumps before putting the clay into the soak pit, where it 
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was left to absorb water and disintegrate, after which it was run 
through smootli roUs, to separate or crush the stones, then through. 
a pug mill, and thence to a brick machine; that, moreover, the 
machine was a failure at first, because in 12 or 15 révolutions of the 
rolls it would become clogged and "stalled"; that they afterwards 
succeeded in providing a séries of scrapers or cleaaers, which, when 
attached to the machine, operated to prerent the clogging. He 
further stated that the machine had been discarded, and another 
machine substituted. 

The witness also testifies that he used a Watson machine for dis- 
integrating. This machine was built in January, 1881, by Thomas 
Lingle, as appears from the testimony. It differs from the Moore 
machine in that the teeth are round, and set in rows, projecting 
about an inch beyond tiie face of the roll; the rows on one roU 
working between the rows of its companion roll, the cylinder between 
the rows fonning the abutment. This machine was used by the 
Watson Company for several years, and then for several years by 
the witness, who bought it from them, Eossi, in the aiBdavit above 
referred to, stated that, after the clay was passed through the 
Watson machine, it was ran through a pair of small rolls, then 
through a pug mill, and then to the brick machine; that it was 
run through the small rolls, which were smooth, to rid it of stones 
which passed through the Watson machine, and had to be separated 
from the clay before the clay was put into the brick machine; 
that one of the rolls in the Watson machine made about 75 révolu- 
tions per minute, and the other about 90; and that that machine 
was also discarded, and replaced by other machines. That the 
Moore machine and the machine which the witness Rossi had con- 
structed, and which he used at Elizabethport, accomplished the 
shredding of clay, is established by the testimony. What bearing 
that fact should hâve in this case will be considered later on. 

The next alleged prior use is the mill devised by George Archen- 
bronn, and constructed at Jackson, Mich., under Ms supervision, in 
September, 1881, for grinding apples. It was provided with a cylin- 
der shell of i inch thickness, 11 inches in length, by 12 inches in 
diameter. It had i concaves arrangea to be pressed against the 
cylinder by levers and weights. There were 8 knives fitted in the 
cylinder, each 11 inches in length by '/i* of an inch thick. "Btiey 
projected beyond the face of the cylinder "/s 2 of an inch, were held 
in position by two rings on the outside of the cylinder, one at each 
end, and adjusted by set screws, one underneath each knife. The 
niill would grind 100 bushels of apples in 10 minutes. The roll 
was driven at a speed of about 2,000 révolutions per minute. The 
concaves were hinged on an axle against a weighted arm to hold 
them up to the cylinder. The weighted arm was swung on a boit 
which acted as a pivot, so regulated by the weight as to allow hard 
substances coming in contact with the cylinder to pass through. 
It is in testimony that the Archenbronn roll would be appropriate 
for the réduction of clay if used in a properly constructed machine, 
and that it suggested to McKinley the idea of using it in a clay 
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machine, and McKinley communicated this suggestion to John S. 
Smith, who on May 26, 1886, made an application for a patent for 
an improTement in clay disintegrators (sériai No. 202,957), wliich 
M'ere provided with two rolls, or "roll crushers," to use his own ex- 
pression, — one large and one small roll, the small roll armed with 
steel bars, and the two running at diflerential speed. His testi- 
mony is that he commenced making the model (one-third the size 
of the working machine) in June, 1885, and went to work construet- 
ing the large machine in the fall of that year. The model was flrst 
tried without the steel bars, and did not prove satisf actory ; and he 
put bars on the small roll and the machine worked ail right. He ran 
the small roll at about 1,000, and the large roll 150, révolutions per 
minute. By experiments, it was ascertained that the high speed 
kept the small roll clean from plastic clay by centrifugal force, while 
a low speed would allow the clay to stick to and clog the roll. In 
1887 he sold his invention to the complainant company, for f.?50, 
conceded to them priority of invention, and withdrew his applica- 
tion for a patent in their favor. The machine shown in complain- 
ants' flrst patent was constructed early in 1884, while the double 
roll machine, or the machine described in the second patent, was 
devised and experimented with in the early summer of 1885. Smith's 
date for the beginning of the construction of his model is June,. 
1885, and of the full-sized machine is in the fall of that year. 
But it appears from his testimony that the model was flrst tried 
without the steel bar, and did not prove satisf actory; and then 
the bars were put on, and the machine was ail right. Taking 
this testimony altogether, it is not sufBcient to establish anticipa- 
tion of either of complainants' patents, and it may be dismissed 
from further considération. 

We come now to the patents for the disintegration of clay and 
other analogous substances, set up in the défendants' pétition for 
rehearing. The flrst is the patent to Gregg, 1867. This shows 
two conical smooth rolls, which revolve at differential speed, 
breaking and disintegrating the clay subjected to their action. 

The next was granted to Thomas Mills and George M. Mills, 
June 10, 1873, for an improvement in machines for granulating co- 
coanuts and other like substances, by the combined action of a 
toothed cylinder, a grooved plate, and a toothed roller. The disin- 
tegrating cylinder, as it is termed in the spécification, is secured to 
a shaft, and situated between vertical plates; the ends of the cylin- 
der revolving in such close contact with the plates that no granu- 
lated material can pass between them. In grooves in the circum- 
ference of the cylinder, and parallel with the Une of the shaft, are 
secured, at equal distances apart, bars having triangular teeth, 
which Project from the face of the cylinder; and, as the latter re- 
volves, thèse teeth pass through angular grooves formed in the 
upper edge of an inclined plate, secured to the lower frame of the 
machine. The angular grooves in the plate correspond in number 
and shape with the teeth which pass close to the plate without be- 
ing in absolute contact therewith. The toothed roller is a feed 
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foUer grooved botli circBmferentially and in a direction parallel 
with its axis, so that its entire surface is studded with. small point- 
ed teeth, as shown in the drawings. This roUer is actuated by the 
wheels sliown in th.e drawings, or by any otlier System of gearing, 
revolving in the direction opposite to tliat of the disintegrating 
cylinder, but at a much slower speed. Tlie kernel of the cocoanut 
broken into nuts, and plaeed in a hopper suitably located, is fed 
to the machine, and carried by a feed roller to the revolving cylin- 
der, the teeth of which scrape away the kernel, and impel the pièces 
downward, until they are arrested by the inclined plate above de- 
scribed, through the grooves of which the teeth of the cylinder mnst 
pass, and consequently further disintegrate the pièces of kernel al- 
ready torn from the lumps in the hopper. The inventer states in 
the spécification that the disintegration of the kernel is accomplish- 
ed partly by the preliminary scraping action of the teeth of the 
cylinder on the lumps or kernel as they are slowly fed to it, and 
maintained in contact by the slowly revolving toothed roller, and 
partly by the combinèd action of the teeth of the cylinder and the 
recessed inclined plate; the efficiency of this action being insured 
by the présence of the feed roller, which maintains the partially dis- 
integrated kernel in a position to be acted upon by the teeth of 
the roller in connection with the inclined plate. 

The Gregg patent, dated April 17, 1879, for an improvement in 
disintegrating devices for pulverizing clay for brick making, is next 
shown. The spécification states that the apparatus is designed to 
provide improved means for thoroughly crushing and disintegrat- 
ing clay, and couvert it to the proper condition for being supplied 
to the molds. The improvement consisted in the combination, with 
a pair of crushing rollers, of a rotating brush or shaft, armed with 
a séries of flexible blades, and plaeed beneath the rollers, so as to 
act upon the clay passing between them, as set forth. The rollers 
shown in the drawings are tapered or conical and smooth, but it 
is stated that cylindrical rollers may be employed, if preferred, 
without departing from the substance of the invention. The roll- 
ers are driven by puUeys, and revolve at dififerential speed. The 
clay is fed from a hopper. A rotating brush, consisting of a séries 
of elastic metallic blades or beaters, secured radially, and with 
their edges in the direction of rotation upon a shaft, is mounted 
in bearings on the frame of the machine, in line with and imme- 
diately beneath the line of contact of the roUers, and is rapidly 
rotated by means of a gearing apparatus described in the spécifi- 
cation. The blades of the brush are made of gradually increasing 
length from one end of the shaft to the other, proportionately with 
and in reverse direction to the inclination of the conical rollers; 
so that the distance between its periphery and the périphéries of 
the rollers shall be uniform throughout its length. But the spéci- 
fication adds that, where cylindrical rollers are employed, the blades 
should,be of the same length from end to end of the shaft. In op- 
ération, the action of the rapidly rotating brush blades upon the 
clay, which falls upon them from the rollers above, complètes and 
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perfects the crusMng opération, breaking up the bands and strips 
which may be prodnced by the rollers when the clay is plastic, and 
reducing it to a thoroughly comminuted state. 

The Dodson patent, for a disintegrating machine, issued March 
27, 1883, shows and describes a rotary part and a fixed abutment, 
composed of sections, between which the material to be disin- 
tegrated îs operated upon, the rotary part having V-shaped cir- 
cumferential ribs or projections, and the abutment having corre- 
sponding V-shaped grooves. The material to be disintegrated was 
introduced from a hopper, and disintegrated in pièces between the 
abutment and the rotary part. By adjusting the abutment, the 
degree of fineness of disintegration could be varied. 

The Anderson patent, of September 13, 1881, was for a clay re- 
ducer and disintegrator, described to be for the speedy réduction 
of clay shale, feldspathic and granité rocks, and other like sub- 
stances into a fine powder. This machine is provided with a shell 
of cast iron when clay alluvium or clay shales were to be disinte- 
grated, and from steel castings when the barder substances were 
to be treated. There were two of thèse cylinders, which in posi- 
tion for use were vertical. They were 30 inches long, by 14 inches 
inside diameter, and joined side to side, with their contiguous sides 
eut away, forming in horizontal cross section a figure 8, and resting 
upon a base plate. A séries of armed projections were formed as 
part of the shell extended inwardly, within the cylinders, to the 
length of about 3^ inches. Two inner cylinders, about 7 inches in 
diameter, each fitted on a rotating shaft, and provided with pro- 
jections similar to those of the outer cylinders, and meshing there- 
with, completed the reducing réceptacle or chamber. In operating 
the machine, the materials to be disintegrated were shoveled into 
an adjustable chute, set at a suitable pitch to allow them to pass 
into the réceptacle slowly and regularly, the inner cylinders be- 
ing rotated. The gravity of the materials was impeded by the 
motion of the armed projections, and the high peripheral speed 
of the armed cylinders moving in opposite directions sufflced to 
eflfectuate the process of réduction. Thèse are the only patents 
which are referred to by counsel for the défendants in their brief, 
and recognized by them as the most available for the défense. 
Looking at them, and at the prior uses hereinbef ore referred to as 
indicating the state of the art, it must be conceded that the com- 
plainants are not to be classed as pioneers in the art of disintegrat- 
ing clay, and that in this important respect the case as now pre- 
sented is distinguishable from the case presented to the suprême 
court. 

The défendants also put in évidence English patent No. 1,671, May, 
1874, to Edwin Cook and others, for clay mills. This patent, how 
ever, was in the original record in this case, and was before the 
suprême court; and, although not speciflcally mentioned in the 
opinion, it is included in the gênerai référence therein to "otheï 
patents," and it will not be further considered hère. 

The défendants also rely upon an extract from an English pub- 
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lication on bricks and brick making, printed at Birmingham in 
, 1878, wherein, after a description of the metliod whereby raw ma- 
terial to be treated is deposited in a capacious hopper, the author 
uses the following language: 

"The work of disintegrating and agglomerating the mixed mass of mari 
and rock commences immediately it Is deposited In the capadous hopper just 
mentioned. Immediately beneath this are two heavy iron rollers, flxed hori- 
zontally, and each fumlshed, at CCTtaln intervais on Its surface, with stout 
Steel bars. Thèse rollers are set so as to revolve with an intervening space 
of one inch, and, as the material from the hopper above passes between 
them, it is rapidly reduced to this gauge. It then falls, and passes between 
a second pair of roUers, set to a narrower gauge, being thus reduced to a 
still flner grain." 

The extract does net specify how the steel bars were fixed, and 
its meaning is open to doubt, and capable of varions constructions. 
This publication is without drawings, and does not disclose the 
device "in such full, clear, and exact terms" as are required under 
the authority of Seymour v. Osborne, 11 Wall. 516. 

We come now to the question whether the complainants' ma- 
chine is anticipated by any of the prior uses or patents relied up- 
on for the défendants, and brought to the attention of the court 
for the first time on rehearing. I do not think that the Moore 
disintegrator anticipâtes the complainants'. There is, considering 
the two in the light of the décision of the suprême court in this 
case, a patentable différence. It does, however, establish that the 
invéntors of the complainants' patent were not pioneers in the art 
of disintegrating clay, as distinguished from crushing and grind- 
ing. It is true that the surfaces of the rolls themselves were about 
two inches apart. but the space between the end of the teeth of 
each roU and the smooth surface of the other roll was only about 
three-eighths of an inch. The two rolls were run at a differential 
speed. It is also true that small stones would pass between the 
rolls, and that the clay was subjected to other treatment before 
it went into the molds; but it is shown that whether such further 
treatment was necessary would dépend upon the clay used, and 
that, if f ree from rock and of the right kind, it would be completely 
treated and fltted for the molds by being passed between the rolls. 
This machine, while it was a disintegrator, was also to a certain 
estent a grinding and pulverizing machine; ajid, under the ruling 
of the suprême court in this case, it lacked the patentable éléments 
secured to the complainants by the letters issued to them. 

Next cornes the machine constructed by Kossi at the Elizabeth- 
port factory, before 1883. The rolls on that machine were in use 
about six months, and until the failure of the company. The 
three steel bars of each roll were located spirally across its face, 
and intended to feed the clay through. Thèse bars extended with- 
in three-fourths of an inch of the face of the opposite roll. This 
also is recognized as establishing that shredding clay was accom- 
plished by its opération. 

The Watson machine has already been referred to as accomplish- 
ing the shredding of clay. 
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Tbe Archenbronn mill, constructed for grinding apples, and pro- 
vided with a cylinder armed with eight knives, located on a Une 
parallel with the axis of the cylinder, and across its surface, it is 
said, is almost a précise reproduction of the Butterworth mill, 
both being cider mills. The suprême court rejected the Butter- 
worth mill, as an anticipation, for the reason that the knives had 
serrated or toothed edges, that formed chisel-shaped cutting pro- 
jections, and operated to eut or grind the apples; the only point 
of resemblance between that device and the Potts patent being that 
knives were set on a periphery of the cylinder in much the same 
way as the scraping bars of the complainants' patent. The court 
held that the Butterworth patent could not hâve been used as a 
day disintegrator without changes involving more or less inven- 
tion. It appears by the testimony of two witnesses in this case 
that the Archenbronn knives, which were three-sixteenths of an 
inch thick and straight-edged, were adapted to shred clay. It fur- 
ther appears that that mill suggested to the witness McKinley, and 
through him to the witness Smith, the use of bars or rollers for the 
disintegration of clay for making brick. Taking thèse facts in 
connection with the fact that, by the Moore machine, the Rossi 
machine, the Watsôn machine, and by other machines above refer- 
red to, the disintegration and shredding of clay had been accom- 
plished, and was not original with the inventors of complainants' 
machine, and considering also that the only material change neces- 
sary to make the Archenbronn roller not only operative, but perma- 
nently effective for the shredding of clay, was to make the knives 
thicker, or, in other words, to substitute bars of steel for the thick 
steel knives, the Archenbronn mill must be recognized as anticipat- 
ing complainants' patents. I am not able to see that the mère 
substitution of the steel bars for the steel blade, in order to ac- 
complish a known resuit, — i. e. the disintegrating and pulverîzing 
of clay, — involves invention; and I do not understand that the su- 
prême court has given its sanction to any such proposition. Upon 
the other hand, that court seems to hâve regarded it as indis- 
pensable that the use to which the complainants' rollers were to 
be put should be new, in the sensé that it would supersede other 
methods of doing the same work ; that is to say, that crushing the 
clay would be superseded by disintegrating and pulverizing it. 
The record now shows what the record before the suprême court 
did not show, that that use was not new, and, therefore, that that 
essential élément of the complainants' invention was lacking, and 
that, by reason of that lack, their patents are invalid. 

It is not necessary to consider separately the other patents. They 
are ail recognized as bearing upon the state of the art, but not as 
anticipations. 

The decree will be for the défendants. 
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NATIONAL HEELING-MACH. CO. et al. v. ABBOTT. 

(Circuit Court, D. Massachusetts. February 2, 1895.) 

No. 495. 

1. Patents — Infkingement Buits — Delay and Acquiesckncb. 

A delay of flve or bIx years, after knowledge of defendant's alleged 
wrougful acts, held not to affect the right to a prellminary Injunction, whiere 
his proceedings had been the subject of dispute and negotiatàon during the 
whole period. 

2. SamE— Pbbliminaky Injunction— Estoppbl. 

Neglect for over 10 years, by patentées who hâve assigned their patent 
lu trust, to inquire into the terme of llcenses whieh they know hâve been 
granted to third parties by their trustée, estops tbem, when. sued for in- 
fringement by such licensees, from denying Isnowledge of the exclusive 
character of such llcenses. 

3. Appbals from Prbliminart Injonctions. 

Rule 22 of the circuit court of appeals for the First circuit (11 C. G. A. 
cix.; 47 Fed. x.) is to be aecepted as an indication that the court will 
support In ail r'espects the policy of the seventh section of the act estab- 
llshlng the circuit courts of appeals, as far as practicable, and will avoid 
closlng the business of any défendant by an interlocutory injunction, when 
an appeal Is talien and a supersedeas bond may be allowed, except in peculiar 
cases, where justice clearly requîtes otherwise. 

This was a bill in equity by the National Heeling-Macliine Com- 
pany and the Eoss Heel Company against William T. Abbott for 
alleged infringement of letters patent No. 220,920, issued October 
28, 1879, to Henry A. Henderson and Hollis C. Paine, for an im- 
provement in heel-trimming machines. The cause was heard on a 
motion for a preliminary injunction.^ 

It seems that the original purpose of the patentées, Henderson and Paine, was 
the trimmlng of wooden heels, but after the issuance of the patent it was discover- 
ed that their machine could be used in connection with flnlshing leather heels. 
Shortly after the Issuance of the patent, and on November 5, 1879, the patentées 
assigned the entlre patent to their attomey, F. F. Raymond, as trustée, but with- 
out Indicating on the face of the assignment who were the beneflclarles of the 
trust. On the day of the exécution of the assignment Raymond granted an ex- 
clusive Ucense to the patentées to use the Invention for the purpose of mailing 
wooden heels only. This license provided that, on the application of Henderson 
and Paine, a new license should be granted to any one designated by them; 
also, that the new license, when issued, should cancel the one in existence. It 
appears that the gênerai purpose had in vlew by the parties was that a corpora- 
tion should be formed for the purpose of trimœing leather heels, and that the 
patent, so far as it related to this use, was to be employed in forwarding this pur- 
pose. The National Heellng-Machlne Company was accordingly formed, and 
subsequently the patent was assigned to It by the trustée. There Is no controversy 
In relation to the leather-heeling business. In relation to the trimming of wooden 
heels, the purpose seems to hâve been that the patentées, Henderson and Paine, 
were to retain entlre control thereof ; and it was contended in this suit that this 
intention was not carried out by tlie papers executed. They denied knowledge 
of the fact that their assignment to Raymond in trust was an assignment of the 
whole patent, and testified that they signed the paper In blank, and it was after- 
wards fllled up by Raymond. Both of them deny knowledge of the terms of 
Raymond's license to them, deelaring that they had no knowledge or recoUeotion 
of ever having signed such an instrument. On April 24, 1880, Raymond, as 
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trustée, gave a license to one G. M. Blanchard, In thé same terms as that previous- 
ly executed to Henderson and Paine. Blanchard afterwards duly surrendered 
this license, and on September 25, 1886, Raymond issued a new license In the 
same terms to G. W. Harnden. Hamden subsequently surrendered his license, 
and simultaneously, December 7, 1893, Raymond Issued to the Ross Heel Com- 
pany an exclusive license of llke character. The real controversy in the case v^as 
between the Ross Heel Company and the défendant, Abbott. Henderson and 
Paine both denied Irnowledge of the issuance of the licenses to Blanchard and 
Hamden in the exclusive form In which they were issued; and on April 25, 1893, 
Paine assigned to Henderson ail his right, title, and interest in the patent; and 
Henderson, on May 23, 1S98, executed a license to défendant, Abbott, to malct 
and use the patented machine for the purpose of trimmlng wooden heels only. 
It seems that the exclusive right of trimmlng wooden heels was exercised under 
the Blanchard and Hamden licenses without Interférence until the year 1889, 
when Henderson conunenced to manufacture in a small way. The évidence 
showed that, from the tlme this became known, Ms proceedings -were the subjeet 
of dispute and negotiation up to the time this blll was flled agalnst the présent 
défendant. 

At the hearing on the motion for prelimlnary injunetlon, counsel for défendant 
contended that the équitable, if not the légal, title to the patent, in so far as the 
trhnmlng of vyooden heels was concerned, remained In Henderson and Paine, 
and that Raymond had no right to exécute the licenses to Blanchard, Hamden, 
and the Ross Heel Company; and they cited the cases of Shaw v. Spencer, 100 
Mass. 382, and Duncan v. Jaudon, 15 Wall. 165, to the point that thèse parties 
were put upon their guard, and were bound to Inquire as to the character and 
limitation of Raymond's trust, and If they aecepted the licenses without inquiry, 
they took them at their péril, and acquired no rights under them. After the flrst 
argument, the court, not being satisfied as to the grounds for a décision, requested 
counsel to attend a further hearing, which was aecordingly had. Défendants then 
cited the cases of Railroad Co. v. Durant, 95 U. S. 576, and National Bank v. In- 
surance Co., 104 U. S. 54. 

John Lowell and Olarke, Kaymond & Coale, for complainants. ' 
Lung & Welch, for défendant. 

PUTNAM, Circuit Judge. On examining the record in this case 
after the flrst hearing, I found it involved questions which had 
not been opened to me, and therefore I asked counsel to attend a 
rehearing. I said at the flrst hearing that if Shaw v. Spencer, 100 
Mass. 382, applied, the case was apparently full of disputed facts 
at ail essential points. For this reason, and especially in view 
of the fact that a hearing on the merits could be brought on so 
soon, I doubted whether I would be justifled in granting a tem- 
porary injunction. Since then, Eailroad Co. v. Durant, 95 U. S. 
576, 579, and National Bank v. Insurance Co., 104 U. S. 54, 63, hâve 
been cited to me as showing that Shaw v. Spencer does apply; 
but the examination of the record to which I hâve referred, and 
also the arguments at this rehearing, make the case clear for the 
présent matter, notwithstanding Shaw v. Spencer. I am now sat- 
isfied that this case rests in paper, and that there is no difflculty 
in my disposing of it. To say nothing of the disputed license of 
November 5, 1879, it appears that the license to Blanchard was 
granted as early as April 24, 1880, giving him the exclusive right 
so far as wooden heels were concerned. It also appears that both 
Paine and Henderson knew that a license was granted, or was 
intended to be granted, although it is disputed whether they knew 
the particulars touching it. This license, on its face, contemplât- 
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ed the substitution of other licenses on its surrender; and, by 
varions successive surrenders, the complainants became the holders 
of a license, in substance the same as that to Blanchard, and in 
lieu thereof. Each of thèse varions transactions was, on its face, 
a new and separate one; yet the complainants in this case are in 
substance the assignées of Blanchard and of his license, and the 
varions licenses constitute one séries of transactions. In this man- 
ner, the right oî the complainants originated in, and relate to, the 
license to Blanchard. The exclusive right thus granted was ex- 
ercised without interférence until 1889, when Henderson com- 
menced to manufacture in a small way. It is claimed that his 
manufacture was secret. But, without investigating this, it is 
enough for the présent purpose to say there is no question that, 
from the time he commenced this manufacture, or from the time 
it became known, his proceedings hâve been the subject of dispute 
and negotiation; so that they cannot be considered as affecting, 
through acquiescence or otherwise, the rights of the parties as 
they were in 1889. In other words, so far as this bill is concerned, 
we stand as though we were in 1889 instead of 1895. Now the 
favorite occasion for the exercise of the power of granting tem- 
porary injunctions is when an exclusive and quiet enjoyment of a 
right for years is interrupted; so that the facts already referred 
to, and which cannot be disputed, would be sufficient to authorize 
me to grant the complainants' motion. 

But the case justifies some further considération. Notwithstand- 
ing Paine and Henderson dispute that they knew the tenns of the 
license to Blanchard, yet they cannot dispute that they had an 
opportunity of knowing them. If either Paine or Henderson, or 
their assigns, had, in 1889, or any time thereafter, brought a bill 
in equity to set aside the license to Blanchard, or any of the licenses 
granted in succession to it, for any of the reasons now interposed 
by the défendant, the bill would clearly and certainly be subject 
to the défense of lâches. The equities are the same as they would 
be on such a bill, except that, at the présent hearing, the défense 
of lâches is available to the moving party instead of to the defend- 
ing party. To this I can see no answer in behalf of the défendant. 
The injunction pendente lite will be allowed; but rule 22 of this 
court (11 C. C. A. cix*; 47 Fed. x.) must be accepted as an indi- 
cation that the judges in this circuit hâve agreed to support, in 
ail respects, the policy of the seventh section of the act estab- 
lishing the circuit court of appeals (11 0. 0. A. xv.) so far as prac- 
ticable to do so, and to avôid closing the business of any défend- 
ant in a bill in equity by an interlocUtory injunction, whenever an 
appeal is taken and a supersedeas bond may be allowed, except in 
peculiar cases, where justice clearly requires otherwise. But for 
this, a single judge, sitting in the circuit court, might, under some 
circumstances, do as much mischief as though no appeal had been 
provided for by the seventh section referred to. Therefore, when 
the draft decree and corrections of decree are passed me, as pro- 
vided in rule 21 (11 0. C. A. cix.; 47 Fed. x.), the défendant may, 
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at the same time, pass me the appeal papers, with a supersedeaa 
bond in such amount and with such sureties as may be agreed on, 
and I will simultaneously enter tlie decree and allow tlie sUper- 
sedeas. 



OFFICE SPECIALTY MANUF'G CO. v. GLOBE CO. 

(Circuit Court of Appeals, Sixtli Circuit. July 8, 1896.) 

No. 313. 

1. Patentable Invention— Connection op Old Devices. 

The Connecting of two old devices, as the two vibrating wires of a double 
paper file, so as to operate slmultaneously, Involves no invention, when the 
opération and function of each in tbeir connected relation Is the same as 
that performed by each when used alone. 65 Fed. 599, afflrmed. 

2, Same. 

It requires no invention to apply a sprlng, previously used to hold In an 
open or closed position the vibrating wire of a single paper file, to the 
duplicate wires of a double paper file. 
& 8ame— Limitation of Claim— Combination— Infrikgbment. 

The Shannon patent. No. 217,907, for an Improvement In devices foi 
flling papers, if valid at ail, is limited to a comblnation contalnlng the 
précise éléments shown and described, or their mechanical équivalents, 
each for each. 65 Fed. 599, afflrmed. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

Thls was an appeal from a decree dismissing a Mil filed to enjoin the in- 
fringement of a patent for a device for flling papers. The défenses were that 
the patent was vold for want of novelty; that It was void for delay until 1893 
In flling a dlselaimer of a claim held to be void by Judge Blodgett in Schlicht 
& Pield Co. V. Sherwood, 36 Fed. 590, in 1880 (a décision never appealed from) ; 
and that, even If the patent could not be sustained, the defendant's device 
did not Infrlnge. Judge Sage, who presided in the court below, dismissed the 
bill on two grounds: First, noninfringement; and, second, the avoiding of the 
patent by lâches in flling a dlselaimer. Upon the flrst ground his opinion 
was as foUows: 

"The patent for the Infrlngement of which this suit is brought was issued 
to James S. Shannon on the 29th of July, 1878 (No. 217,907), for an improve- 
ment in that class of temporary blnders which hâve fixed receiving wires and 
transfer or vibrating wires. The improvement consists— First, in giving move- 
ment to the transfer wires, on a vertical axis, for the purpose of swinging theit 
free ends towards or from the free ends of the fixed wires; secondly, in 
means provided and arranged whereby the transfer wires are held statlouary 
either In contact with or removed from the flxed wires; and, thirdly, in Con- 
necting tha two swinging wires of the double file, so that. In rotating one, the 
other is also rotated. The vertical wires are secured preferably to a métal 
plate or base, which is intended also as a connection for the several working 
parts of the device with a board or tablet. Each transfer wire bas a vertical 
and a curved or arched portion arranged in the plate, at the same distance 
apart as the flxed wires, and also so as to engage with the flxed wires when 
closed. Thèse wires pass through the plate, and are supported at the f oot 
by brackets, in which, and in the plate, they freely, but closely, turn. The 
free ends of the vertical flxed wires are beveled on one side, as shown In the 
spécification, to give puncturlng points. Preferably, the flxed wires are beveled 
from the outside iipwardly and inwardly, and the ends of the transfer wires 
are beveled or shortened so as to meet the beveled faces of the fixed wires, 
and form a directly contlnuous ring. They are both vibrated or rotated out- 
wardly. A crank arm is fixed to the lower end of each vibrating wire, be- 
tween the plate and the brackets. A Connecting arm joins the extremities of 

77 F.— 30 
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the erank arms for the purpose of givîng to the vlbrating wlres slmultaûeorus 
movetaent When elther of them is rotated. A spiral sprlng Is ftsed at one end 
of the plate, and attached at the other end to the Connecting bar, for the pur- 
pose oï holding the vlbrating wires either in contact with the flxed wires or 
away from them, as may be requlred to hâve the rings closed or opened. To 
this end one of the arms and springs is so relatively arranged in connection 
with the arch of the vlbrating wires as to be held by the spring at each ex- 
treniity of its throw. A slot limits the throw of the cranlî arm and of the vl- 
brating wires so that the latter may not bear forcibly at their points against 
the fixed wires. Their throw in the opposite direction is arrested by the Con- 
necting bar, which strilîes one of the flxed wires. It Is suggested in the 
speciflcation that other means may be provlded for this purpose. By varying 
the relative arrangement of the cranli arms, the arched portion of the vlbrating 
or transfer wires may be madè to rotate In opposite dlections or In the same 
direction; that Is, elther both Inwardly, both outwardly, or both to either side. 
The préférable movement is both outwardly, In whlch case the cranls arms are 
arranged on opposite sldes of the vlbrating or transfer wire, and the spring is 
connected as near as may be to one of the crank arms. If the vlbrating arms 
be bent to form a crank, as Is shown in one of the figures, the spring may 
dlrectly conneet thereto, or other forms of spring may obviously, It is stated 
in the speciflcation, be otherwise employed. The mode of foiining the crank 
arm, as shown in Fig. 5 of the drawings of the letters patent, Is especially 
adapted to the single flies; that Is, to files having only one flxed and one trans- 
fer wire. That figure also so shows the plate or base bent over at its margin 
to form a bracket to support the foot of the vlbrating wire. The inventer 
States In the speciflcation that, when the plate Is eut from sheet métal, pro- 
jections for this purpose may be formed at the corners of the plate no longer 
than Is requlred to form the central hanglng loop and eye, whlch is designated 
in the drawings by the letter H. 

"It is further stated in the speciflcation that It is not materlal to the invention 
claimed whether the fixed wire is solid or tubular. If solid, it may be per- 
forated near its point, as shown in Flg. 4, for the purpose of sprlnging the 
contents of the flle. It is not material that the fixed wires be attached to 
the métal plate, instead of the tablet at the rear of the plate; but the Inventer 
says It Is obviously better to secure them to the plate, in order to permit 
separate packing of the tablets and worklng parts for shipments, and to 
facilitate puttlng the parts together In proper relation. The beveled faces of 
the flxed wlres should be arranged to meet the transfer or vlbrating wires 
whichever way the latter may swing, so as to make as smooth and perfect 
a joint as possible. In order that papers may be transferred from one wire to 
the other without In jury. 

"There are four claims. The first Is for the combinatlon with the flxed wire 
and the base of the arched vlbrating wire, having a positive rotary movement 
in the axis of Its vertical portion, whereby its free end may be swung Into 
contact with or away from the free end of the fixed wire, substantially as 
descrlbed. This daim was held invalld by Judge Blodgett In a décision ren- 
dered November 5, 1887, in Schlicht & Pleld Co. v. Sherwood, 36 Fed. 590. 
The owners of the patent acqulesced In this décision, but dld not file a dis- 
claimer until February, 1893." 

The claims of the patent In Issue are as foUows: " '(2) In combinatlon with 
the vlbrating wire, C, and the flxed wire, B, the spring, G, and the crank, D 
or D-1, formed or flxed In the vlbrating wire, C, were by the ring composed 
of the latter, and the fixed wire, B, may be held elther opened or closed sub- 
stantially as descrlbed. (3) The combinatlon Is a double flle or blnder of the 
fixed wires, B, B, the vlbrating wires, C, C, crank arms, D, D-1, Connecting 
bar, F, and the spring. G, were by the free ends of the wlres, C, 0, may be 
simultaneously swung horizontally to open and close the rings substantially 
as descrlbed. (4) The flxed wlres, B, B, and vibrating wlres, C, C, comblned 
with operating spring. G, Connecting bar, F, and cranks, D, D-1, set in op- 
posite directions, so that the said vibrating wlres move in opposite directions 
as they open and close.' 

"Letters patent. No. 198,968, Issued to William C. Bussey, January 8, 1878, 
show a single blU file, consistlng of a flxed vertical wire secured in a base, 
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and a second vertical wlre mounted in the same base, having its upper end 
bent to form an arch whieh reglsters with the upper end of the flxed wire, 
the bent wire belng so mounted that it may be turned upon its own axis so 
as to swing its bent end laterally into or eut of engagement with the flxed 
•wire. Patent 165,614, to Charles E. Ramus, July 13, 1875, for improTement in 
paper clips, shows a flxed wire, a bent wire, mounted on the same base, and 
arrangea to register with the flxed wire, also arranged to turn on its own 
axis laterally into and ont of engagement with the flxed wire. This devlce 
shows, in addition to the éléments found in the Bussey patent, a spring con- 
sisting of the bent end or portion of the transfer wire, so formed and ar- 
ranged that in its normal condition that wire is out of engagement with the 
flxed wire, and Is twisted in its vertical portion when its bent end Is made to 
register with the flxed wire, and is also bent in its vertical portion or sprung 
out of Une so as to hold the bent end forcibly downward in engagement to 
the flxed wire. Thèse devices contain ail the éléments found in either of the 
pair of flle wires in the complalnant's devlce excepting the arm or crauk at- 
tached to the lower end of the vibratory bent wlre, and the spring arranged 
to engage with said arm so as to hold the bent wire into or out of position 
with the flxed wire. But in Ashley's patent. No. 69,385, October 1, 1867, for 
Improvement of letter files, there is shown the base, a flxed flling wire se- 
cured thereln, a bent wire having a foot pièce forming cranks projecting in 
opposite directions, one of the cranks so pivoted to the base that the bent 
wire might be swung laterally, being turned substantially on Its own axis, 
and thereby brought Into or out of engagement with the flxed wire, and the 
other arm or crank controiled by a spring so arranged as to hold the bent 
wire in engagement with the flling wlre. In Foster's patent. No. 202,013, April 
2, 1878, for an improvement in temporary blnders, there are two flxed vertical 
flling wlres, the two arms so arranged as to engage the upper ends of the 
flxed wlres, and hold the papers thereon ; the arms belng pivoted to a standard 
secured to the base, and belng arranged to swing in a vertical plane into or 
out of engagement with the flxed wires, and controiled by a reactlng spiral 
spring whlch holds them In their position. Patent No. 202,755, April 23, 1878, 
to Louis Prahar, for improvement in clasps for pocketbooks, shows a flxed 
post secured to the base, and an arm pivotally eonnected to the base, provided 
with a crank, and arrangea to swing m a vertical plane into or out of engage- 
ment with the upper end of the flxed jtost and controUer by a spring whlch 
engagea its crank so as to hold the arm opened or closed. In patent No. 
134,724, January 14, 1873, to George W. Billow, for Improvement in paper 
files, there is shown a pair of flling arms, each pivoted with a crank, and so 
pivoted as to swing in a vertical plane on the base, and a spring whlch so en- 
gages the crank arm as to hold the flling wires open or closed when swung 
upon their axis. 

"In Schlicht & Field Co. v. Sherwood, dted above, Judge Blodgett found 
that the disclalmer then flled by the complainant limiting the flrst claim of 
the patent admitted that the Bussey patent, cited above, anticipated the com- 
bination of a single vibrating wire with a flxed vertical wlre, and added that 
the attempt of the complainant by his disclaimer to obviate the efifect of that 
patent, by limiting his clalm to a tablet or letter flle containlng at least a 
pair of wires, was ineffectuai, because that was nothing more than a mère 
duplication of parts whlch did not call for the exercise of inventive talent, 
He said: 'There is no more invention in fastening papers to a letter flle by 
two points of attachment Instead of one than there would be in fastening a 
board to a pièce of studding or beam by two nails Instead of one.' In that 
opinion this court entirely concurs. Is there, then, invention in this devlce ex- 
hlbited Connecting the wlres for simultaneous opération? The complalnant's 
expert testified upon cross-examination that the principal différence between 
the opération of the single file and that of the double flle conslsted in operating 
the vibrating wires of the latter sUnultaneously by means of Connecting 
mechanism, and that, considered as an abstract prlnciple, he did not regard 
the Connecting of two old devices to operate simultaneously as invention, 
when the opération and function of each in their eonnected relation was the 
same as that performed by each when used single. The expert was right in 
the View thus expressed. 
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"The only remalnlng feature Is the use of the sprlng to hold the wires 
In opened and closed position. The use of a spring to hold any device In an 
open or closed position was common and well known long prior to complain- 
ant's patent. Equivalents for like use were shown in the patent to Boeklen, 
No. 187,494, February 20, 1877, for improvement in temporary binders. It is 
true tbat the précise construction or device shown in complainant's device 
does not appear In any of the prior devices in évidence, but it required no in- 
vention to apply the spring to duplicate wires which had been applied to sin- 
gle wires. Moreover, the application to duplicate wires is shown in the Un- 
derwood patent. But it is contended that there is both novelty and invention 
in the spécifie conibination in the old devices recited in the claims. This 
brings us to the lowest plane of the patent law, where, if the distinction be- 
tween mechanlcal skill and invention is not altogether ignored, and novelty 
and utility made the only test, the line between skill and invention is so 
shadowy and uncertain and bo little regarded that in very many cases, if 
not the majority of them, the patent is whoUy invalid. I do not see how the 
speelflc comblnatlon in this case can be recognlzed as patentable. But if 
the patent, restricted to the précise arrangement described and shown, could 
be sustalned, the défendant would not be within the restriction, and therefore 
does not Infringe. Its files are manufaetured under letters patent No. 438,574, 
Issued October 14, 1890. In extemal appearanee they do not differ in any 
matériel respect from the files manufaetured by complainant. The gênerai 
construction Is similar. The files are double, with fixed and vibrating wires, 
the latter arched, pivoted, and rotated Into or out of engagement with the 
fixed wires, which hâve their ends beveled in the same manner as in the com- 
plainant's device. On the lower ends of the transfer or rotating wires are 
cranks projectlng in opposite directions, having intermeshing gear teeth for 
causing the simultaneous movement of the rotating wires inwardly towards 
the fixed wîi-es, and outwardly away from them. A spring is connected to 
the crank beneath the base plate, and pressing towards its center of rotation; 
so that, when the crank is movlng across the center of motion, the spring is 
under the greatest tension, but, when on either slde, it serves to hold the 
crank and wires in proper position, whether open or closed. It is elaimed that 
this spring Is the équivalent of the complainant's spring, as a leaf spring is 
the équivalent of a coil spring, If it performs the same funetions In the same 
way. 

"Attention Is called to the statement in the spécification of the Dom patent 
that, Instead of the S-shaped spring (which is the shape employed by défend- 
ant), any suitable form of spring or springs may be employed for accomplish- 
Ing the desired resuit, and it is altogether true that the meshing gear teeth 
take the place of the Connecting bar in the complainant's device. The pat- 
entée of that device might hâve drawn his claim to cover 'connected mechan- 
ism' or 'means for Connecting' or 'a connection between' the flling wires, 
whereby they might be operated slmultaneously; but, as pointed out by coun- 
sel for the défendant, had he done this the state of the art and the authorities 
would hâve llmited his claim to the précise construction shown and described. 
He elected to draw his claim for combinations calling for certain specified élé- 
ments, and, independently of the state of the art, he must be held llmited to 
combinations containing those précise éléments or mechanical équivalents, each 
for each, which would relieve défendant from the charge of infringement. 
The Connecting bar Is entirely absent from defendant's device. Défendant 
employs a différent spring, applied in a différent way, attains his resuit by 
a différent comblnatlon of différent éléments, and employs one less élément 
than the combinations called for by the claims. The défendant, therefore, 
Aoes not infringe." 

Church & Church, for appellant. 

Chas. M. Peck and Geo. S. Bailey, for appellee. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

HAMMOND, J. (after stating the facts as above). We hâve care- 
fully read the record, including the évidence of the experts. We 
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iiave compared the patents in the prior art with the patent sued «rfj 
and the alleged infringing deviee, and fully concur with the learned 
judge at the circuit in the view that the patent, if valid, must be so 
limited in its scope that the défendant does not infringe. The rea 
sons for this are so well stated in the opinion flled below that it ia 
unnecessary for us to repeat them in a différent form. We adopt the 
part of the opinion of the circuit court quoted above as the opinion of 
this court, and, without considering the question of lâches in the dis- 
claimer, we afflrm the decree appealed from, with costs. 



EOSE V. HIRSH et al. 
(Circuit Court of Appeals, Third Circuit. November 9, 1896.) 

1. Patents— Invektion—Umbrbi.la Sticks. 

The conception and embodiment of a métal umbrella sticli, tiaving, as a 
new and useful feature, a tapering end, so drawn down as to dlminLsh tlie 
dlameter of the tip, and the part to which the "notch" Is attached, without 
diminution of the métal, thus allowing the ribs and eanvas to be folded doser 
than formerly, and materially Increasing the strength of the sticli where the 
strain Is greatest, constitutes a patentable invention, even though métal tubes 
having an increased thickness of walls in the tapering ends may hare been old. 
71 Fed. 881, reversed. 

2. Samb— Evidence op Invention— Admissions. 

The purchase and sale of articles under a patent, by persons famillar with 
the prior state of the art, until a dispute arises as to the amount to be paid, 
while not an estoppel, is an admission of patentable novelty, whlch is entitled 
t» weight as évidence in a suit against them for Infringement. 

8, Same — Infringement. 

A elaim for an umbrella case consisting of a slitted leather tube liaving an 
Internai socket at its lower end to recelve the projecting end of the umbrella 
Stlcls, and a ferrule applied to the lower end of the case, is not Infringed by a 
case which has no internai socliet, but to which the desired resuit of filling 
ont the lower end of the case so as to give it the appearance of a walKlng 
stick is attained by placing a "faise tlp" upon the projecting end of the um- 
brella stick. 71 Fed. 881, afflrmed. 

4 Same— Rblatbd Patents— Interprétation. 

Where separate patents were granted to the same inventer for an umbrella 
and an umbrella case, hdd, that the two could not be read together, so as to 
cover an umbrella and case combined. 

6. Same — Umbrelt^a Sticks and Cases. 

The Rose patents, Nos. 504,944 and 504,945, for improvements in umbrella 
sticks and umbrella cases, respectively, construed, and the former hdd valld 
and infringed (reversing 71 Fed. 881), and the iatter hdd not Infringed. Ache- 
son. Circuit Judge, dissenting as to the umbrella case patent. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

This was a suit in equity by John Rose against Henry Hirsh, Otto 
J. Lang, Alfred C. Hirsh, William Hirsh, and E. M. Hirsh, trading 
as Hirsh & Bros., for alleged infringement of two patents to corn- 
plainant for improvements in umbrella sticks and umbrella cases, 
respectively. The circuit court dismissed the bill (71 Fed. 881), and 
complainant appealed. 
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Henry E. Everding and Arthur v. Briesen, for appellant. 
J. Bonsall Taylor and W. 0. Strawbridge, for appellees. 

Before AOHESON, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

BUTLER, District Judge. The suit is for mfringement of the 
ârst and second daims of letters patent No. 504,944 granted to 
Rose; and of the first daim of letters patent No. 504,945 granted to 
Rose. 

Claims 1 and 2 of the first of thèse patents read as follows : 

"(1) A tubular métal stick for umbrellas or parasols, sald stick being drawn 
down near one end so that the tubular end portion of the stick is redueed in 
dlameter and Increased in thlckness as compared with the body of the stick, sub- 
stantlally as specifled. 

"(2) The comblnation of the tubular métal stick drawn down near one end so 
that the tubular end portion of the stick is of less dlameter than the body, with 
the notch applied to said redueed tubular portion of the stick, and the rlbs hung 
to the notch and fltted snugly against the enlarged body of the stick, substantlally 
as specifled." 

The second daim covers nothing new ; the first embraces the entire 
invention. The "stick" Is for use in an umbrella and consequently 
the claim covers its combination with the other parts of the structure 
— the circular "notch," ribs and canvas top. The "notch" is fltted 
to the redueed circumference of this "stick," just as it was previously 
fltted to the sticks formerly used. The second claim does net, there- 
f ore, add anything to the scope of the ûrst. 

The infringement of the latter is proved beyond doubt. The dé- 
fense urged rests on a déniai of its validity. 

Is this défense sound? 

We do not think the allégation that métal tubes with tapering 
«nds, containing an equal quantity of métal throughout their length, 
— ^thus having an increased thickness of walls in the tapering ends, — 
were old is satisfactorily proved. That métal tubes with tapering 
ends, were old, may be conceded; but that the walls of the ends were 
so thickened is not clear. The uses for which thèse tubes were de- 
signed did not require such strengthening of the ends, and the sur- 
plus métal used to produce the thickened walls would be simply 
wasted. If any such tubes were previously manufactured it must 
hâve resulted as an unintentional inddent of the method employed 
in their manufacture, and not from design. Granting, however, 
that such tubes were previously made, the fact does not seem im- 
portant. They did not constitute umbrella "sticks" nor suggest 
adaptability to this use. What Rose did was to invent and construct 
a métal umbrella "stick," having a new and useful feature — a taper- 
ing end so drawn down as to diminish the diameter of the tip, and 
part to which the "notch" is attached, without diminution of the 
métal, thus allowing the ribs and canvas to be folded doser than 
formerly, and materially increasing the strength of the "stick" where 
the strain upon it is greatest. We think this is more deserving of a 
patent, than much that has been adjudged patentable. If métal 
tubes, such as the défendants' witnesses describe, existed, they did 
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not, as before stated, suggest the conception embraced in this "stick." 
At most they only assisted in embodying it. The invention résides 
in the conception and its embodiment. The existence of the old 
tube might hâve aided in the latter; certainly nothing more; and 
that would be unimportant. The évidence shows, however, that it 
did not do this; that Eose had no knowledge of the existence of such 
tubes; but accomplished the construction of those he required 
through experiment. For the reasons stated we cannot doubt the 
validity of the patent. The défendants did not doubt it, but admit- 
ted it, by the purchase and sale of umbrellas under the patent, until 
dissatisfaction and dispute arose respecting the priées they should 
pay. The admission is not, of course, an estoppel; but in view of 
the défendants' presumed familiarity with the art, such an expres- 
sion of judgment is évidence, and worthy probably of as much weight 
as that now expressed by their experts. 

Claim 1 of the second patent reads as f ollows : 

"The within-described umbrella case, the same consistlng of a tube of leather 
slitted and provided with fastening devices at the upper end and having at the 
lower end an intemaJ socket extending tbroughout the length of the projeeting end 
of the umbrella stick, and fltting snugly theretc, and a ferrule applied to the 
lower end of said stick, substantially as specifled." 

"Umbrella cases, consisting of a tube," constructed of varions kinds 
of material, "slitted and provided with fastening devices" at the up- 
per end, were old at the date of the patent. Whether the "socket" 
and "ferrule" described, were also old, need not be decided. The de- 
vice covers thèse three éléments. Whether the patent is valid or not, 
it is not infringed by the défendants' case — from which the "socket" 
is omitted. 

The object of this élément in Rose's case is to increase its circum- 
f erence over the tip, and thus make it correspond there with the cir- 
cumference at the "notch," renderlng the case uniform and smooth 
throughout. The défendants' case is intended for their own peculiar 
umbrella, the tip of which is covered permanently with wood, so as 
to make its circumference correspond with that of the "notch," thus 
dispensing with the necessity for a socket within the case. ïîiis 
wooden cover is not an équivalent for the omitted élément in Rose's 
case; for it is not a part of the case, but of the peculiar umbrella 
manufactured by the défendants. The défendants' case cannot be 
substituted for Rose's; it can only be employed advantageously on 
the peculiar umbrella described. It thus appears that the two cases 
are entirely dissimilar in the respect stated; that the one cannot 
be used advantageously where the other is applicable. The défend- 
ants no doubt employ the wooden cover on their tip to dispense with 
the necessity of using Rose's case. That they thus do it to avoid 
hls monopoly does not, however, afford just grounds of complaint; 
they hâve a right to increase the size of their tip in this manner or 
any other, and thus dispense with the use of his case. If Rose had 
taken a patent for his umbrella and case combined, a différent ques- 
tion would be presented. He did not do this, however, but took 
a separate patent for the case, because he desired and intended to 
obtain a monopoly in cases, not simply for the peculiar umbrella 
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raanufactured under his previous patent, but for ail others to which 
it could be applied. The effort now made to read the patents to- 
gether and to treat them substantially as one, covering the umbrella 
and case combined, is, of course, uniustifiable. The patent for the 
case must stand alone, as issued, and so considered it clearly does 
aot cover any case from which either of its essentlal éléments is 
omitted. The plaintifE's argument ia this respect, if sustained, 
wouid prohibit any modification in the form of the old umbrella 
which served to make the old cover fit it smoothly and tightly from 
end to end, as the plaintiff's flts upon those to which it is applicable. 
The decree is reversed and the record remitted to the circuit court 
with directions to enter a decree in accordance with this opinion. 

ACHESON, Circuit Jadge (dissenting as to the umbrella case pat- 
ent). I concur in the opinion of the court in so far as it relates to 
the patent. No. 504,944, for the tubular umbrella stick. I am, how- 
ever, constrained to express a dissent from the conclusion which 
the majority of the court has reached with respect to the umbrella 
case patent, No. 504,945. In determining the question of infringe- 
ment hère, we ought not to lose sight of the fact that the object of 
this invention is to couvert an umbrella, when the cover is applied 
thereto, into an operative and useful cane. The function of the 
"internai socket" is thus stated in the spécification : 

"The socket, B, completely flUs the space between the casing, A, and the pro- 
jectlng stick and ferrule of the umbrella, so as to render the end portion of the 
case perfectly rlgld, as Is necessary In order to properly slmulate a cane." 

The first claim of the patent does not require that this socket shall 
be immovably attached to the leather casing, or to the ferrule at the 
lower end of the leather casing, whatever may be the limitations 
of the second and third claims, which are not hère involved. Now, 
the défendants, instead of placing the socket, in the first instance, 
within the leather casing, put the socket, under the name of a "tip," 
upon the projecting end of the umbrella stick; but when the um- 
brella, with the false tip thereon, is inserted into the leather casing, 
we hâve the identical structure of the first claim of the patent. The 
évidence is conclusive that this false tip subserves no useful purpose 
whatever to the umbrella itself. Incontestably, the sole object in 
thus using the false tip is to fill the space between the leather casing 
and the projecting stick and ferrule of the umbrella when the latter 
is put into the casing. In my judgment, the contrivance to which 
the défendants hâve resorted in order to defeat the plaintifE's patent 
is a mère subterfuge, and should not avail them as a défense. Hoyt 
V. Horne, 145 U. S. 302, 309, 12 Sup. Ct. 922; Devlin v. Paynter, 28 
U. S. App. 115, 12 0. G. A. 188, and 64 Fed. 398. 
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THE JAMES G. SWAN. 

UNITED STATES v. THE JAMES G. SWAN et al. 
(District Court, D. Wasliington, N. D. December 7, 1896.) 

1. Seal Pishkkibs— Bbhking Sba— Forfeiturbs. 

Upon forfeiture of a vessel, for a violation of ttie act of congress ot April 6, 
1894, relative to eealing in Behring Sea, the erew of snch vessel are not en- 
titled to share in the proceeds of the sale to the extent of the wages due them. 

2. Same — Forfeiture of Seal Skins. 

Upon such forfeiture, seal skins, forming part of the cargo, which were 
taken outside the prohibited llnrits, and before any violation of the act oc- 
curred, are not subject to forfeiture. 

8. Same — Intbnt— Equipage op Vessel. 

Forfeitures under said act do not dépend upon questions of Intent on the 
part of the owners of the vessel or her équipage, and, accordingly, instruments 
forming part of her équipage, though belonging to others than her owners, 
are forfeited. 

In Admiràlty. 

Ubel of information by William H. Brinker, United States attomey, alleging 
forfeiture to the United States of the schooner James G. Swan, her tackle, ap- 
parel, fumiture, and cargo, by virtue of section 8 of the act of congress of April 
6, 18&4, entltled "An act to glve effeet to the award rendered by the tribunal 
of arbitration, at Paris, under the treaty between the United States and Great 
Britain concluded at Washington, February twenty-ninth, eighteen hundred and 
ninety-two, for the purpose of submitting to arbitration certain questions con- 
ceming the préservation of fur seals," which reads as follows: "Sec. 8. That, 
exeept in the case of a master making a false statement under oath in violation 
of the provisions of the fburth section of this act, every person guilty of a viola- 
tion of the pDovisions of this act, or of the régulations made thereunder, shall 
for each offense be flned not less than two hundred dollars, or impriscmed not less 
than six months, or both; and ail vessels, thelr tackle, apparel, fumiture and 
cargo, at any time used or employed in violation of this act or of the régulations 
made thereunder, shall be forfeited to the United States,"— and alleging, as 
cause for forfeiture, that the schooner James G. Swan was, on the 5Ui day of Au- 
gust, 1896, found employed in killing and capturing fur seals In the waters of 
Behring Sea, within the limits of a zone of 60 geographical miles surrounding 
the Pribilov Islands, in violation of the flrst section of said act, which reads as 
folbws: "That no citizen of the United States, or person owlng the duty of 
obédience to the laws or the treaties of the United States, nor any person be- 
longing to or on board of a vessel of the United States, shall klU, capture, or pur- 
sue, at any time, or in any manner whatever, outside of territorial waters, any 
fur seal in the waters surrounding the Pribilov Islands within a zone of sixty 
geographical mUes (sixty to a degree of latitude) around said Island, exclusive 
of the territorial waters." 28 Stat. 52-55. The owners of the vessel hâve ap- 
peared as claimants, and flled an answer denying that the vessel was at any 
time employed in violation of law. The members of the erew hâve also inter- 
vened, and by their pleadings deny that any forfeiture has been incurred, and 
asserting innocence on their part of any intention to violate the law, and that, 
inasmuch as the law does not speciflcally déclare a forfeiture of wages, they are 
entitled, in any event, to receive their wages out of the proceeds of a sale of the 
vessel and cargo. The intervener Beninghausen claims to be the owner of the 
chronometer which was used in the navigation of the vessel, and prays for restora- 
tion thereof. Findings and decree for the United States. 

Wm. H. Brinker, U. S. Atty. 

James B. Metcalfe, for claimants and interveners. 

Henry P. McOlure, for interveners. 
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HANFORD, District Judge (after stating the facts). By the un- 
contradicted testimony in this case it appears that tlie schooner 
James Gr. Swan was seized by tlie master of the United States rev- 
enue cutter Perry, in Behring Sea, on the 5th day of August, 1896. 
At the time of the seizure, there was found on board of her 53 fur 
seal skins in sait, which had been secured on the 2d day of August, 
in the waters of Behring Sea, outside of the prohibited zone, the 
canoës and boats used in pursuing seals were ail away from the ves- 
sel, and, when called in, brought to the Tessel the bodies of 40 fur 
sesds, which had been taken during that day. 

Whether or not a forfeiture has been incurred dépends upon a 
disputed question of fact as to the position of the vessel at the time 
of the seizure; that is to say, whether she was then inside or outside 
of the prohibited zone. On the part of the government it is shown 
that, according to the observations and reckoning of the oflQcer char- 
ged with the responsibility of navigating the revenue cutter Perry, 
the position of the vessel at the time of the seizure was 55 deg. 51 
min. north latitude, and 170 deg. 39 min. west longitude, which would 
be approximately 4 miles within the circle of 60 miles from the Pri- 
bilov Islands. And it is also proven that, according to the reckoning, 
and observations of Oapt. F. L. Bangs, who was employed as navi- 
gator on board the schooner James G. Swan, the latter vessel was, 
at 8 o'clock a. m. on the 5th day of August, which was about two 
hours and a half before the seizure, in latitude 55 deg. 31 min. and 
longitude 171 deg. 13 min., which would be outside the circle, and 
that whatever distance was traversed on that day, after 8 o'clock, was 
in a southerly or southeasterly course, which would take her away 
from the prohibited zone, except as she might hâve made in the op- 
posite direction by drifting with the current. According to his own 
testimony, Oapt. Bangs determined his position on the morning of 
August 5tli, in part by an observation then taken and in part by dead 
reckoning; and I do not flnd, in his testimony, or in the vessel's log, 
a statement in detaU of the courses and distances sailed, by which 
his reckoning may be veriâed. On the other hand, Oapt. Brown, 
navigating oflScer of the Perry, shows that his reckoning was veri- 
fied and corrected by three différent observations made during the 
day. The corroborating évidence is of no importance, for it only 
tends to prove that the positions of the vessels were determined by 
their respective navigating offlcers, as above stated. As I am obliged 
to décide in favor of one or the other of the two positions given, I 
must necessarily conclude that the navigating oflûcer of the revenue 
cutter has given the true position, for the reason that the testimony 
shows great care on his part, and précision in ascertaining the true 
position, and verifying his work, and keeping an accurate record 
thereof, while Oapt Bangs appears to hâve been to some estent nég- 
ligent. 

In the argument on behalf of the crew, it was insisted that the 
law does not déclare a forfeiture of wages. ïherefore, thèse men 
are entitled to share in the proceeds of the sale of the vessel and 
cargo, to the extent of the amount due them for wages. To this I 
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cannot agrée. The law does, in positive terras, déclare a forfeiture of 
tbe thing upon which. thèse men claim to hâve a lien for their wages, 
and, according to ail raies for the interprétation of statutes of this 
class, the forfeiture is entire; that is to say, the thing in its entirety 
is absolutely forfeited to the government. Counael for the inter- 
veners has earnestly insisted that at least the 53 seal skina which 
were secured before any violation of the act should be released, and 
he contends that the forfeiture only extends to so much of the cargo 
of any vessel as shall hâve been used or employed in violation of the 
act. He would give effect to the words, "at any time used or em- 
ployed in violation of this act, or of the régulations made thereun- 
der," as referring to and governing ail the preceding words of this 
sentence, including the word "cargo." The grammatical construc- 
tion of the sentence, and the punctuation, it seems to me, give plausi- 
bility to this contention, for the statute belongs to the class of pénal 
statutes, which must be strictly construed. Probably the true read- 
ing of the act would be this: Ail vessels at any time used or em- 
ployed in violation of this act, or of the régulations made thereun- 
der, shall, together with their tackle, apparel, fumiture, and cargoes, 
be forfeited to the United States. But in the case of a pénal stat- 
ute it is very doubtf ul whether the court can assume so much latitude 
as to transpose the words of a sentence in order to change the mean- 
ing thereof. The forfeiture takes place regardless of any question 
of intent on the part of any owner of the vessel or her équipage or 
cargo, or any part thereof, or any interest therein. Therefore, al- 
though the hull of the vessel may hâve been owned by the claimants, 
and the chronometer owned by another person, the chronometer 
must be included in the forfeiture as well as the hull. 

It is shown by the testimony that, on the 2d day of August, while 
the boats and canoës were engaged in sealing, one of the canoës, with 
two Indians belonging to the crew, became lost in fog, and that the 
vessel, in searching for them, sailed northward towards the pro- 
hibited zone; and that circumstance is given as a reason for the ves- 
sel having approached so near to the prohibited line, and it is shown 
by the testimony that, before engaging in sealing, she turned back 
on her course, and sailed a distance of 40 miles, measured by her 
patent log. But the witnesses who state the fact as to the distance 
measured by the log on the return give only an estimate or conjec- 
ture as to the distance sailed towards the prohibited zone before 
turning back, and the vessel was not cruising in search of her lost 
men at the time of the seizure, for her boats were then employed in 
sealing. In this, I think, they hâve failed to show good faith. But 
good faith, or the want of it, is not an élément in the case. Let there 
be a decree as prayed for in the libel of information, except as to 
the 53 seal skins, which will be released. 
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BATLOR et al. r. TAYLOR et aL 
(Circuit Court of Appeals, Fourth Circuit. November 25, 1893.) 

No. 196. 

t. Maritime Liens— Employés on Stbam Dkedgh— ADMiEAt,Tr Jurisdictioh. 

A steam dredge, without motive power, engaged in deepenlng navigable 
waters, and capable of being towed from place to place, is a "vessel," in 
the meaning of Rev. St. § 3, and la wlthin tbe admiraltj' jurisdiction. Con- 
sequently, the persons employed on her and on ber scows in sucb work 
are "seamen," In the meaning of Rev. St. § 4612, and entitled to a mari- 
time lien for their services. 
& Same — Rank of Seamen's Lien pok Wagbs— Peiobity. 

Lien of the engineers and employés of the dredge, as seamen, outranka 
elalms for towage and supplies fumlshed for the same voyage or under- 
taking. 
8. Same— Liens pok Towage and Supplies— Phioeitibs— Court Rôles. 

Liens for towage and supplies furnlshed near the same time, and for the 
same voyage or imdertaking, are of equal rank, and must be discharged pro 
rata; and the power given the fédéral courts, by Rev. St. § 918, to preseribe 
rules, does not authorize a district court to preseribe that, among admiralty 
clalms of equal dignlty, the flrst libeling sball be paid flrst. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia. 

This was an admiralty suit In rem, originating with the filing of a libel by A. 
3. Taylor & Bro., the owners of the tug D. M. Key, agalnst the steam dredge 
Morgan and Its accompanying scows. Intervenlng libels were flied shortly a£t- 
erwards by S. S. Saylor and others for services rendered in varions eapacities 
on board the dredge and scows, and by Tubman and others for supplies. The 
district court decreed in favor of the original llbelants, but held that the inter- 
vening libelants, clalming for services rendered, were not seamen, and conse- 
quently not entitled to a lien for their wages. From this decree thèse inter- 
veners hâve appealed. 

A. W. Armstrong and James R. Caton, for appellants. 
Greorge A. Mushbach, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

BBAWLEY, District Judge. In snstaining the libel, and decree- 
ing priority of lien on the proceeds of the sale of the dredge and its 
accompanying scows in favor of the tug for towage, the court be- 
low has in effect decided that the dredge was a "vessel," and there- 
fore subject to a maritime lien; otherwise, it would bave had no 
jurisdiction. If it was a vessel, then the intervening libelants, the 
engineer and hands employed upon it in doing the work which it 
was engaged to do, must be considered as seamen, and entitled to 
priority of payment; for the ship has from the eariiest times been 
recognized as the primary security for the seamen's wages, which 
take precedence over ail other liens or claims upon the same corpus. 
The proper limits of the jurisdiction of the court of admiralty in 
cases of this nature are perplexed with reflnements, but, whatever 
doubts may hâve existed as to such jurisdiction, thej cannot be in- 
voked in favor of the party who has sought it. 
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The libel is filed in belialf of the owners of the tug D. M. Key for 
services in towing the steam dredge Morgan and scows f rom Wash- 
ington, D. C, to Acquia and Nomini creeks, in the state of Virginia. 
Intervening libels were flled by Saylor and others, engineer, decli 
hands, cook, and scowmen employed on the dredge and scows, and by 
Tubman and others for supplies. The dredge and scows hâve been 
sold, and the pi'oceeds are in tlie registry of the court for the Eastern 
district of Virginia awaiting distribution. The learned judge of that 
district has decided that the dredge and scows are liable in admiralty 
for the services rendered, but that the laborers employed on the 
dredge are not entitled to a lien for wages as seamen, their work not 
being necessary to navigation. The record contains no précise de- 
scription of the dredge ; but, inasmuch as the testimony shows that 
she was engaged in cleaning out and deepening the channels in 
Acquia creek and Nomini creek, that she had no natural powers of 
propulsion by oars, sails, or steam, and was moved from Washington 
by water to the place where she was engaged, it may be assumed that 
such form and characteristics were given her as enabled her to navi- 
gate the water, and to transport from place to place the steam shovel 
placed upon her, and that her occupation was to transport from place 
to place such steam shovel and the engine and hands employed on 
her, and to maintain them afloat in her work of deepening channels 
in navigable waters, — an occupation incident to navigation. If so, 
then she falls within the définition of a "vessel," as given in section 
3, c. 1, tit. 1, of the Revised- Statutes of the United States, which is 
as follows: 

"The Word 'vessel' includes every description of water craft or other artlflclal 
eontrlvance used or capable of being used as a means of transportation on 
water." 

A dredge of this description was held to be a vessel in The Ala- 
bama, 19 Fed. 544; Id., 22 Ped. 449; The Pioneer, 30 Fed. 206. 

If this craft, this movable thing, capable of being transported on 
the water, and engaged in a work incidental to navigation, in shovel- 
ing mud and removing it by water, is a vessel, then she comes within 
the maritime jurisdiction, and the persons employed on her in that 
work are seamen, and the lien on the vessel for wages is corrélative. 
Such persons fall within the définition of "seamen" in section 4612 
of the Eevised Statutes, which is as follows : 

"In the construction of this title every person having the command of any 
vessel belonging to any citizen of the TJmted States shall be deemed to be the 
•master' thereof, and every person (apprentices excepted) who shall be employed 
or engaged to serve in any eapacity on board the same shall be deemed and 
taken to be a 'seaman,' " etc. 

The learned judge below, citing with approval The Atlantic, 53 
Fed. 607, and holding that the men employed on a dredge are entitled 
to a lien, endeavors to draw a distinction between the persons so em- 
ployed, and dénies the lien to the intervening libelants hère on the 
ground that their labor was not necessary to the navigation of the 
dredge, resting such décision upon The Minna, 11 Fed. 759. and The 
Océan Spray, Fed. Cas. No. 10,412. In our opinion thèse cases do not 
support the conclusion, and it is impossible to reconcile the distinc- 
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tion^with the rule established by a long line of décisions. In The 
Minna, the libelant was emploj-ed solely as a flsherman, taking no 
part in tbe navigation of the vessel, wliicli went ont every morning to 
tlie flsliing grounds, returning at night, the libelant sleeping ashore; 
yet a decree was entered in his favor. The Océan Spray was a 
schooner which sailed with master and crew from San Francisco for 
Bering Sea, with the intention of engaging in the seal ûsheries. 
When 25 days ont she took aboard some Indians, who were to be 
employed as seaJers, to take and sktn seals and préserve their skins; 
but the voyage was abandoned before any seals were taken. It was 
held that they were entitled to a lien upon the ship for wages as sea- 
men. 

It is diflacnlt to fis with précision any line of délimitation between 
services essentially maritime and those claimed to be such because 
performed upon a vessel at sea, or within the ebb and flow of the 
tide; nor will it be profitable to foUow the struggle for jurisdiction 
between the courts of coramon law and the court of admiralty. It is 
now well settled that ail persons employed on a vessel to assist in 
the main purpose in which she is engaged are entitled to a lien for 
wages. So it has been held that clerks, carpenters, chambermaids, 
cooks, stewards, and waiters are so entitled. Dest. Shipp. & Adm. § 
173, and cases there cited. The statute above referred to, which dé- 
clares that persons employed "in any capacity" upon vessels shall be 
deemed "seamen," seems conclusive upon this point. If it be con- 
sidered necessary to give a reason for a rule supported by a great 
vveight of authority, it would be found in this, that a vessel and her 
crew are considered a 4init. Each person aboard of her contributes 
according to his capacity to the success of the enterprise in which 
she is engaged. If she cornes within the maritime jurisdiction, the 
persons employed aboard of her come also, with ail the rights and 
disabilities which flow therefrom. Among those rights, from the 
days of Oleron, are that the ship stands responsible for the wages of 
the seamen. It is this assurance that enables her to command those 
services that are essential to the prosecution of her enterprises. 
Seamen, as a rule, are of a class that would with difficulty flnd the 
owners of the ship, or persons responsible for their wages, and with- 
out such assurance that the law gives for the payment of their earn- 
ings their labor would not be obtainable, and maritime undertaking 
would lacguish. If the law undertook to weigh with nice discrimina- 
tion the exact amount and character of sei'vice which each person 
employed aboard a vessel should render in order to entitle him to 
this lien, it would become a snare rather than a protection. 

At flrst blush it would seem a stretch of the rule to hold a dredge 
and her accompanying scows to belong to the same class with océan 
steamships. The idea of commerce does not come into the mind 
primarily in connection with such craft; but, when it is borne in mind 
that they are constructed to move upon the water, and nowhere else, 
and that, while thus moving upon the water, they are subject to ail 
the rules that govern other water craft as to lights, collisions, etc., 
it will be seen that they hâve that mobility and capacity to navigate 
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which are recognized as the prime éléments in determining the sub- 
jects of maritime liens. And so it seems a stretch of the imagination 
to class the deck hands of a mud dredge in the quiet waters of a 
Potomac creek with the bold and skillful marinera who breast the 
angry waves of the Atlantic; but such and so far-reaching are the 
principles which underlie the jurisdiction of the courts of admiralty 
that they adapt themselves to ail the new kinds of property and new 
sets of operatives and new conditions which are brought into exist- 
ence in the progresd of the world. Hence it is that in ail times and in 
ail countries those who are employed upon a vessel in any capacity, 
however humble, and whose labor contributes in any degree, how- 
ever slight to the accomplishment of the main object in which the 
vessel is engaged, are clothed by the law with the légal rights of 
mariners, "no matter what may be their sex, character, station, or 
profession." Ben. Adm. § 241. 

The next question arises under the flfth assignment of error: 
"Because the court decreed that the libelants having flled the flrst 
libel were entitled to be paid in fuU, in préférence to ail other libel- 
ants asserting claims of equal dignity." The flxst libel was filed by 
Taylor & Bro., owners of the tug D. M. Key, on Novemfcer 18, 1895. 
Other libels for supplies furnished to the dredge and crew and for 
other towage services were flled on November 25, 1895, and on 
December 5, 1895. Priority was allowed to the claim of Taylor by 
virtue of the fourth rule of the district court for the Eastern district 
of Virginia, promulgated December 19, 1893, the relevant portion of 
which is as f oUows : 

"Among admiralty claims of otherwlse equal dignity, the one flist libeling shall 
be flrst paid, but petitloners shall be paid pro rata." 

It was at one time contended, and the contention was supported 
by authority, that the rule of prier petens settled questions of prior- 
ify among liens of the same grade, and priority was given according 
to the date of the process issued; but the great weight of authority 
supports the view that claims of the same rank and equal merit are 
entitled to share equally and pro rata in the proceeds of the sale of 
a vessel which are insufftcient to pay ail in full, and that seems to 
be in accordance with reason. Henry, Adm. Jur. & Proc. 201, states 
the rule as follows: 

"Elvery maritime Heu dates from Its Inception, and It Is Inoonalstent with the 
nature of a maritime lien that it should dépend upon the date at which its en- 
forcement is sought." 

And in 14 Am. & Eng. Enc. Law, p. 440, the rule is thus stated: 

"If the liens are for money advanced, or for supplies, materials, or services in 
préparation for the same voyage, and are of the same rank, they are regarded as 
oontemporaneous and concurrent with each other, and they will be discharged 
pro rata." 

The'foUowing cases support the text: The J. W. Tucker, 20 Fed. 
129; The Lady Boone, 21 Fed. 731; The Julia, 57 Fed. 234; The 
Panny, 2 Low. 508, Fed. Cas. No. 4,638. 

The reason is this: This kind of maritime lien does not, in any 
sensé, owe its existence to the légal process by which it is enforced. 
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Bénéficiai liens anse ont of tlie opération of the law whîch créâtes 
them and inhere in tlie property itself. They are a jus in re, 
enforceable in admiralty, but not having their origin in tlie court, or 
owing their meritorious character to its process. 

In this case ail the towage services and ail the supplies fumished 
were for the same voyage or undertaking. AU the liens owe their 
existence to the same principles of equity, and it would be unjust to 
subordinate those equities to a mère race of diligence. It is not a 
case where, through lâches, new rights hâve been acquired or new 
crédit given. AU the supplies were fumished and ail the services 
were rendered about the same time, and ail the libels were filed 
within a few weeks of each other; Taylor being one week earlier 
than some of the others, because, ît appears from the record, he 
was advised by the owner of the dredge to file his libel in order to 
secure his money. Upon reason, upon principle, and upon authority, 
ail of the same class and of equal merit should share equaUy; and 
the only question remaining is whether thèse rights can be displaced 
by rule 4 of the district court, above cited. We are of the opinion 
that this rule cannot hâve that eflect. The right to make rules is 
given in section 918 of the Eevised Sta tûtes in the words foUowing: 

"The several circuit and district courts may, from time to time, and In any 
manner not Inconsistent wlth any law of the United States, or with any rule 
prescrlbed by the suprême court under the precedlng section, make rules and 
orders direetlng the retuming of writs and processes, the fillng of pleadings, the 
taking of rules, the entering and maklng up of iudgmenfs by default, and 
other matters in vacation, and otherwise regulate their own practlce as may be 
necessary or convenient for the advancement of justice and the prévention of 
delays in proeeedings." 

By virtue of this section the courts may make rules of practice, 
but they cannot croate rules of law. They cannot divest or displace 
rights or liens which owe their existence, not to its process, but to 
the gênerai maritime law. Rights acquired under the statutes of 
the United States, or under the gênerai maritime law, which thèse 
courts are created to administer, are rules of property, and it is 
beyond the potency of judicial power to alter them, or take them 
away by rules of practice. In Ward v. Chamberlain, 2 Black, 437, 
Clifford, J., says: 

"It cannot for a moment be admitted that any rule adopted by this court, merely 
as snch, can enlarge, dimlnish, or vary the opération and eflect of mesne or 
final process upon the property of the debtor in respect to the matter under 
considération." 

And on page 447: 

"The lien of judgments Is a rule of property, which is beyond the power of this 
court to establish." 

The decree of the district court, in so far as it is in conflict with 
the opinions herein expressed, is reversed. In other respects it is 
alfirmed. 
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HUTTON V. JOSEPH BANCKOFT & SONS CO. et aL 
(Circuit Court, D. Delaware. December 16, 1896.) 

1. Removal of Causes— Diverse Citizknship— Areangement dp Parties. 
Where the controversy, in a suit commenced in a state court, is between the 
complalnant and one of the défendants, who are citizens of différent States, the 
fact tliat there is another défendant, who is a citizen of the complainant's state, 
does not prevent the case from being removed to a fédéral court, where tlie in- 
terest of such co-defendant is identical witli that of complainant. 

8. Same— AcïuaIj Controvbksy. 

When the answer of one of two co-defendants admits ail the allégations of the 
complainant's bill, with one exception, as to which it maJies no déniai, but 
submits the question to the judgment of the court, such answer raises no matter 
of dispute between the parties which wlU prevent the removal of the cause 
from a state to a fédéral court, by another défendant, between whom and the 
complainant there is an actual controversy. 

8, Same— dPEoiAL Appearancb. 

A défendant not served with process may enter a spécial appearance in a 
state court, for the purpose of petitioning for the removal of the cause to a féd- 
éral court. 

This was a suit by John Hutton against Joseph Bancroft & Sons 
Company and Victor G. Bloede. Défendant Bloede removed the 
suit from the court of chancery into this court, and complainant 
now moves to remand. 

Benj. Fields and Wm. S. Hillis, for the motion. 
Bradford, Vandegrift & Byrne, opposed. 

WALES, District Judge. This suit was originally brought in 
the court of chancery of the state of Delaware for New Castle coun- 
ty, and was removed into this court on the pétition of Victor G. 
Bloede, one of the défendants. In his pétition, Bloede states that 
he is a résident and citizen of the state of Maryland ; that the Ban- 
croft & Sons Company, his co-defendant, and John Hutton, the 
complainant, are citizens of the state of Delaware; that the Ban- 
croft & Sons Company is only a noininal defendaût, while its actual 
interests are identical with those of the complainant; and that 
there is a separable controversy between the petitioner, on the 
one side, and the complainant and the Bancroft & Sons Company, 
on the other side. A motion is now made by complainant's solicitor 
to remand the cause to the state court, on the ground that the cir- 
cuit court is without jurisdiction, as the pleadings do not show the 
existence of "a controversy which is wholly between citizens of 
différent states, and which can be fully determined as between 
them." 

By the act of congress of March 3, 1887, as corrected by act of 
August 13, 1888 (25 Stat. 433), the circuit courts of the United 
States are given concurrent jurisdiction with the courts of the sev- 
eral states of ail suits of a civil nature at common law or in equity, 
where the matter in dispute exceeds, exclusive of interest and costs, 
the sum of $2,000, in which there shall be a controversy between 
citizens of différent states. The second section of the act provides 
that any such suit "now pending, or which may hereafter be brought 
77 F.-31 
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in any state icourt, may b€! removed to the circuit court of tHe United 
States for fhe proper district by the defendaùt or défendants there- 
in, being non-residents 6f that state. And when in any suit men- 
tioned in this section there shall be a controversy whicli is wholly 
between citizens of différent states, and whicb can be fully deter- 
mined as between them, then eitlier one or more of the défendants 
actually interested in such controversy may remove said suit into 
the circuit court of the United States for the proper district." 

Since the décision in Meyer v. Construction Co., 100 U. S. 457- 
468, the construction and meaning of the provision in the second 
section of the act just quoted can no longer be doubted. In that 
case, which was one of several called "Removal Cases," the court 
held: 

"That when a controversy ahout whlch a snlt in a state court Is brought te be- 
tween citizens of one or more states, on one side, and cltlzena of other states, on 
the other slde, either party to the controversy may remove the suit to the circuit 
court, without regard to the position they occupy in the pleadlngs as plaintlfCs or 
defendaots. Fca: the purpose of a removal, the matter In dispute may be ascer- 
tatned, and the parties to the suit arrangea on opposite sides of that dispute. If, 
In such arrangement, It appearS that those on one side are ail citizens of différent 
states from those on the other, the suit may be removed. Under the old law, the 
pleadlngs only were looked at,, and the rights of the parties lu respect to a removal 
were determined solely according to the position they occupied as plalntiffs or de- 
fendants In the suit. Under the new law, the mère form of the pleadings may be 
put aslde, and the parties placed an différent sddes of the matter in dispute, accord- 
ing to the facts." 

This construction was put on the old removal law of 1875, but is 
conceded to be equally applicable to the later act of 1887. This 
décision y^as f ollowed in Harter v. Kernochan, 103 U. S. 562, where 
the court said that the particular position, whether as complainants 
or défendants, assigned to the parties by the draftsman of the bill, 
may be disregarded when it is apparent that there is a single con- 
troversy embracing the whole suit, between citizens of différent 
states. 

See, also, Evera v. Watson, 156 U. S. 532, 15 Sup. Ot. 430; Wol- 
cott v. Sprague, 55 Fed. 545; Anderson v. Bowers, 40 Fed. 708; 
Water Co. v. Babcock, 76 Ped. 248, and cases there cited. 

Where the controversy is between the complainant and the re- 
moving défendant, who are citizens of différent states, the fact that 
there is another défendant, who is a citizen of the complainant's 
«tate, does not prevent the case from being removed, where the 
iûterest of such co-defendant is identical with that of complain- 
ant. Brown v. Murray, Nelson & Co., 43 Fed. 614. 

Such being the settled law, the next inquiry is to ascertain the 
nature of the controversy between the parties to the présent suit, 
and in what position they jointly or severally stand in relation 
thereto. . The complainant's bill allèges that he is the owner of 
84 shares, of the value of flOO each, of the stock of the Joseph Baiv- 
crof t & Sons Company, which was incorporated under the laws 
of the state of Delaware, September 21, 1889, for the purpose of 
"manufacturing, bleaching, dyeing, and flnishing cotton and other 
fabrics, and of carrying on any other business incident thereto, or 
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that miglit be combined therewith"; that prier to tlie 24th of May, 
1893, Victor Q. Bloede had been, and was, a manufacturing chem- 
ist, and carried on in the state of Maryland the business of manu- 
facturing dyes, colors, gums, and cbemicals, and that, in the early 
part of that year, negotiations were entered into between the Ban- 
croft & Sons Company and Bloede, at which Bloede represented 
that his business had, for three years preceding, earned an average 
net profit of about $40,477 per annum, or a net profit of about 40 
per cent, on a capitalization of $100,000 ; that the Bancrof t & Sons 
Company, relying on the truth of thèse représentations, entered in- 
to an agreement with Bloede that a company should be incorpo- 
rated, to be called the Victor G. Bloede Company, of Baltimore city, 
with a capital of |150,000, divided into 1,500 shares, each of the 
value of flOO, and that 474 shares of said company should be issued 
to the Bancroft & Sons Company, in return for or in exchange of 474 
shares of the latter company to be issued to Bloede; that at a meet- 
ing of the stockholders of the Bancrof t & Sons Company, on May 
24, 1893, at which the complainant was not présent, either per- 
sonally or by proxy, the directors of the company were authorized 
to carry out the terms of the agreement, and that, in pursuance of 
the authority given to them, the directors did, on the 13th day of 
July, 1893, issue to Bloede 474 shares of its stock; that the Ban- 
croft & Sons Company received, as the only considération for its 
stock issued to Bloede, the like number of shares, of the same nom- 
inal value, of the Victor G. Bloede Company, which had been duly 
chartered and organized prier to July 13, 1893; that the purchase 
of the stock of the Bloede Company was not necessary for the busi- 
ness of the Bancroft & Sons Company, was made without lawful 
authority, and in violation of complainant's rights; that Bloede has 
received large sums of money in dividends on the stock issued to 
him; that other dividends hâve been declared on said stock, which 
remain unpaid, and still further dividends will be declared, which, 
together with the unpaid dividends, will be paid to Bloede by the 
Bancroft & Sons Company, unless it is restrained by injunction; 
that the Bancroft & Sons Company hâve received no dividends from 
the Victor G. Bloede Company; that the représentations of the 
profits of his business made by Bloede were false, and known by 
him to be so ; that the Bancroft & Sons Company were induced by 
such means to enter into and exécute the agreement with Bloede, 
which they would not hâve done had they Itnown the truth. The 
prayer of the bill is that Bloede be decreed to surrender the stock 
of the Bancroft & Sons Company to be canceled; to repay the 
money already received by him as dividends on said stock, and that 
he may be enjoined from assigning or disposing of said stock until 
this suit has been heard and determined ; that the Bancroft & Sons 
Company may be restrained by injunction from paying over to 
Bloede any unpaid dividends, etc. The*separate answer of the 
Joseph Bancroft & Sons Company admits ail the allégations of the 
bill, save the one charging it with having exceeded its authority in 
purchasing the stock of the Bloede Company, which it neither ad- 
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mits nor dénies, but snbmits to the judgment of the court. It ad- 
mits the payment of dividends to Bloede, as charged in tlie bill, 
and that other dividends are due and unpaid; that it bas never re- 
ceived any dividends on the Bloede Company stock; that it vras in- 
duced to inake the agreement with Bloede by reason of his false rep- 
l'esentàtions as to the profits of his business; and that, upon the dis- 
covery of the truth, it endeavored to obtain the return and surrender 
of the stock issued to Bloede, and offered to retum to him the stock 
of the Bloede Company, and is still ready and willing to make such 
return. The bill w&s flled Pebruary 27, 1896. The answer of the 
Bancroft & Sons Company was filed March 13, 1896. No service 
of process was made on Bloede; and on March 24, 1896, his solicitor 
appeared in the state court specially and merely for the purpose of 
filing a pétition for removaJ. 

On the facts as they are stated in the record, there appears to be no 
matter of disputç,or any controver8y'whatever,between the complain- 
ant and the défendant the Joseph Bancroft & Sons Company. On the 
contrary, it is apparent that their interests in the outcome of the 
présent suit are really the sanie, and that they are both seeking 
the same objects, to wit, the return and cancellation of the stock 
of the Bancroft & Sons Company vs^hich has been issued to Bloede, 
the repayment of the nïoney paid to him for dividends thereon, and 
an injunction to prevent the payment of any further dividends on 
that stock. So complète is the identity of interest between the 
complainant and thé Bancroft & Sons Company, there cannot be 
the slightest doubt that a decree sustaining the bill in every par- 
ticular would be equally satisfactory to both. In fact, they are, 
for the purposes of the présent suit, joint complainants. There is 
but one exception, already noted, in the answer of the Bancroft & 
Sons Company to its uniform admissions of the charges in the bill, 
and that is in référence to the alleged unauthorized act of the Ban- 
croft & Sons Company in the purchase of the stock of the Victor 
G-. Bloede Company. To this charge, however, the answer makes 
no déniai, and submits the question to the judgment of the court. 
There is, therefore, no matter of dispute between Hutton and the 
Bancroft Company. 

In opposition to the motion, it was objected by counsel for the 
complainant that, as Bloede did not appear in the state court save 
by his solicitor, for the express purpose of obtaining the order of 
removal, the order should not bave been granted, and is therefore 
invalid. It cannot now be considered an open question that the 
want of Personal service; of process will not prevent défendant 
from entering a spécial appearance to object to the jurisdiction 
of the court. The right to pétition for the removal of a cause from 
the state court is conferred on the défendant by a statute of the 
United States, on the terms and conditions therein prescribed; and 
it would, in effect, be a deprivation of such right if a défendant 
was prohibited from making a spécial appearance as a petitioner 
for removal merely. The rule of practice that a gênerai appear- 
ance is not required for the exercise of that right is abundantly 
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sustained by authorîty, as well as on reason. Harbness v. Hyde, 
98 U. S. 476; McGillin v. Claflin, 52 Fed. 657; Baumgardner T. 
Fertilizer Co., 58 Fed. 1. The motion to remand is denied. 



bonne:r v. MBnCLB et aL 

(Circuit Court, D. Nevada. December 7, 1896.) 

No. 633. 

1, Rbmoval ov Causes— Préjudice and Locai, Influence— Pétition. 

A pétition for the remoral ot a case from a. state to a fédéral court, on tiie 
ground of préjudice or local Influence, must be made to tlie fédéral court. 

i. Samb — Practice — Notice. 

The better practice, upon applications for removal of cases from state to 
fédéral courts, on the ground of préjudice or local influence, is to glve notice 
to the opposite party, specifying the pi^oofs to be used, and afCord him an 
opportunity to présent counter aflidavits, if deslred; and when this course is 
pursued, if not also when the application Is ex parte, the sufficiency, as well 
as the truth or falsity, of the facts alleged, should be determined at a single 
hearlng. 

S. Samb — Cases Eemovablb — Parties. 

Under the act of March 3, 1887, as amended August 13, 1888, In order 
to entitle a défendant, sued in a court of a state of which he is not a citizen, 
to remove the case to a fédéral court, on the ground of préjudice and local 
Influence, It is not necessary, where ail the plaintiffs are eitizens of the state 
where the suit Is brought, that ail of the défendants should be citizens of 
another state, or that any of his co-defendants should join In the pétition for 
remoral. 

4. Samb — Vérification ov Pétition. 

It is not necessary, under the act of 1887-88, that the pétition for removal 
of a case from a state to a fédéral court, on the ground of préjudice or local 
influence, should be verifled by the petitioner in person. 

Pétition of J. B. De Lemar, one of the défendants, for the removal 
of the cause to this court. 

The character of this suit is shown by the folîowing avennents of the com- 
plaint: "The said plaintilï complahis of said défendants, and for cause of ac- 
tion allèges: That he, said plaintift', and numerous other parties whom it is im- 
practicable to bring before said court, and for vphose benefit, as weU as his own, 
he brings this action, are résidents of and occupants of vyhat Is knovyn as the 
'Town of Lamar,' in the county of Lincoln, state of Nevada. That said town is 
aituated upon unsurveyed nonmineral land, and is a part of the public domain of 
the government of the United States. That said plaintifC, and those for whose 
beneflt he brings this action, and their grantors ajid predecessors in interest, are, 
and for a long time, to wit, since the Ist day of April, A. D. 1892, hâve con- 
tlnuously been, in the possession and occupation of the land and ground upon 
which said town is built, and hâve made larjre and vaJuable improvements thereoo, 
consisting of dwelling houses, stores, and places of business of ail kinds, of more 
than $100,000 In value; and that said plaintifC bas himself buildings and Im- 
provements thereon of the value of more than $1,600; and that he and they are 
the owners of, in the possession of, and entitled to the possession, a« against 
aH parties except the government of the United States, of said improvements and 
the land upon which they are situated. That said défendants unjustly and with- 
out right, and adversely to said plaintifC and those for whose beneflt he brings 
this action, claim to be entitled to the possession of said land and ground through 
and by a pretended location of a Iode mining claim, which they deslgnate and 
call the 'Naid Queen Mining Claim.' That said défendants hâve applied to the 
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Uuited States land ofHee at Carson City, Nevada, for a patent to said Naid Queen 
mining clàim, and that, within the time allowed by law, the said plaintifE duly 
made and flled In said land office a protest and adverse claim against said ap- 
plication for a patent to said Naid Queen mining claim. ïhat, at the time of the 
preteuded location o£ said Naid Queen mining claim, no lead. Iode, ledge, or 
deposit, or ore or rock in place bearing minerai had been discovered at what 
was claimed to be the point of discovery and location, or at any otber place within 
the surface boundaries of said mining claim; and said plaintiff aUeges, upon 
his information and bellef, that none has yet been discovered within the limits 
of said claim as located or as surveyed for patent, but the whole of said mining 
claim is nonmlneral, and of no value for mining purposes, and not patentable 
under the mining laws of the govemment of the United States. ïhat by said 
wrongful attempt to daim the property of said plaintiff, and those for whose 
beneflt he brlngs this action, made by said défendants as aforesald, the said 
plaintiff and those for whose benefit he brings this action hâve been damaged 
in * • * the sum of $2,000." The plaintiff prays for a decree "that the 
title and right to the possession of himself and ail the parties who hâve town 
property and Improvements upon the surface of the said pretended Naid Queen 
mining claim, as the same has been surveyed for patent, be affirmed and quieted; 
that said défendants and none of them hâve any rlght or claim thereto, or to a 
United States minerai patent to any portion thereof ; and tbat said plaintiff s hâve 
judgment against said défendants for the sum of $2,000, and costs of protest and 
suit"; and for gênerai relief. 

After service of summons upon the défendants, and before the time for answer- 
ing had explred, the petitioner herein, with other défendants in said suit, peti- 
tioned the district court of Nevada, whereln said suit was brought, for the re- 
moval of said suit to this court, upon two grounds, namely: "(1) That said 
suit Is one arlslng under the laws of the United States, and présents a sub- 
stantial dispute and controversy, which dépends wholly upon the construction 
and effect of the acts of congress of the United States, and particularly upon 
section 2380, to and inclusive of section 2394, Rev. St., and upon section 16 of 
'An act to repeal tlmber culture laws and for other purposes,' approved March 3, 
1891. (2) That from préjudice and local Influence the défendants wIU not be 
able to obtarn justice in said state court, or in any other state court of the state 
of Nevada to whIch he may, under the laws of said state, hâve the right, on 
account of such préjudice and local influence, to remove said suit." After a 
hearing upon such application, the judge of the state court made an order as 
foUows: "It is ordered by the court In the above-entltled case: The court holds 
that the pétition for removal to the United States court does not show that any 
fédéral question Is involved in the case; that the other question ralsed in the 
pétition, as to whether the défendants can obtain justice In the courts of this 
.state, Is not for this tribunal to décide." The court decllned to approve a bond 
tendered by the petitioner for the removal of the cause. Thereafter the peti- 
tioner herein caused a copy of the pétition for removal, and of the rulings of the 
state court, to be flled with the clerk of this court, witti a vlew of moving for 
a wrlt of certlorarl to hâve the rulings of the state court reviewed. Subse- 
quently, before any such motion was made, the petitioner prepared and flled In 
this court an original pétition for the removal of said suit upon substantlally the 
same allégations of facts and grounds for removal. The facts set forth In the 
pétition conceming the local Influence and préjudice are set out at great length. 
Among other things, the petitioner States the fact to be, "and shows to the 
court, that great préjudice exists against the said défendants and each of them, 
and particularly against your petitioner, and great local influence exists 'm favor 
of said plaintiff; * * * that from préjudice and local influence the défend- 
ants, and particularly your petitioner, will not be able to obtain justice In the 
state court, or In any other state court of the state of Nevada to which he may, 
under the laws of said state, hâve the right, on account of said préjudice and 
local influence, to remove said cause; » • • that said suit caunot be fully 
or justly determined as to any of the défendants In any state court of the state 
of Nevada without being attected by such préjudice and local influence whicb 
exists in said Lincoln oounty, Nevada, against your petitioner, J. R. De Lemai, 
and ail of the défendants, and against their right to recover in said action, and 
on account of the local influence of the plaintiff (and those for whom he sues) 
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thi'oughout said State." After setting out the claim of défendants to the Nald 
Queen mine, thelr application for a patent, the protest of the plaintiffs, and com- 
mencement of this suit, the pétition avers: "ïhat at présent a large town knowa 
as 'De Liemar' exists on and around said mlning claim, and those portions of 
sald town which aie not upon said mining claim are situated upon other mln- 
ing claims which were located and are now held and daimed as Is the said 
Naid Queen; and hence ail of the résidents of said town hâve a great sympathy 
fer plaintiff and those for whom he claims to sue, who réside upon said Naid 
Queen mining claim. That, in order to oppose the Issuance of said patent to de- 
fendants, it became necessary to employ attorneys and incur great expense. 
That to that end the citizens of said town hâve held varions mass meetings, at 
which violent and inflammatory speeches were made, and résolutions passed, re- 
flecting upon the défendants, and impugnlng their rights and motives in as- 
serting their claim to said mine; and sald résidents of sald town hâve sub- 
scribed and agreed to pay, and hâve paid, large sums of money to defray the 
expenses of plaintifC's contest and adverse claim and the expenses of this suit; 
and plalntlfiC and his co-adjutors openly and persistently daim and assert that 
défendants are land grabbers, and wlU fake the last shlngle ofC the roofs of their 
houses, and slmilar false and prejudieial falsehoods. • • • That your peti- 
tioner knows that sald claims of défendants to said mine hâve been the subject 
of gênerai discussion throughout said state, and especially among ail of the 
résidents of Lincoln cormty, Nevada, and that most of said résidents hâve ex- 
pressed opinions Inimlcal to the défendants in the premises. That thelr said rights 
are and hâve been discussed by stage drivers, public carriers, bar and saloon 
keepers, and others throughout sald county, and in the counties adjoinlng said 
Lincoln county." There are other statements as to the gênerai préjudice exist- 
ing throughout the entire state, and of the Judges of the state courts, which it is 
deemed unnecessary to quote. The pétition avers that the amount and matter 
in dispute in said suit, exclusive of interest and costs, exceeds the sum of $2,000. 
The pétition also avers that petitioner Is, and was at the time of the commence- 
ment of this suit, a résident of the state of New York, and that the plaintiffs and 
those whom he represents were and are citizens of the state of Nevada. The 
pétition la verlfled by H. A. Cohen, one of the defendaniss, and the attomey In 
fact of petitioner, J. K. De Leroar. 

George S. Sawyer, for plaintiffs. 
Robert M. Clarke, for défendants. 

HAWLEY, District Judge (orally). Without attempting to re- 
view the décision of the state court upon the points decided by it, I 
shall proceed to examine the question whether petitioner is enti- 
tled to remove the cause on account of the local influences or préj- 
udice, as set forth in the pétition flled in this court. 

1. The pétition for removal upon this ground must be made in this 
court. The act of 1887-88 provides that, where a suit is brought in 
any state court, "any défendant being such citizen of another state 
may remove such suit into the circuit court of the United States for 
the proper district at any time before the trial thereof when it shall 
be made to appear to said circuit court that from préjudice or local 
influence he will not be able to obtain justice in such state court or 
in any other state court to which the said défendant may, under the 
laws of the state, hâve the right, on account of such préjudice or 
local influence, to remove said cause." 

2. There is a great diversity of opinion as to how the local in- 
fluence or préjudice which would authorize a court to remove the 
cause should be made to appear; but it mav safely be said, as was 
stated in Ee Pennsylvania Co., 137 U. S. 457, 11 Sup. Ct. 143, that 
"the amount and manner of proof required in each case must be left 
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to the discrétion of the court itself." In Walcott v. Watson, 46 
Fed. 529, 531, this court, in reviewing this question, said: 

"Witti regard to the question as to how the préjudice or local Influence warrant- 
ing the removal of a cause of action from the state to the United States court may 
be 'made to appear,' the authorlties are by no means uniform. The présent state 
of the authorlties leaves it optional for each judge to pursue any course whlch to 
his mind may be deemed proper. It has been declded in several cases that a de- 
fendant can remove a cause by flling an aflidavit that he has reason to believe 
that, from préjudice and local influence, he will not be able to obtain justice in 
the state courts, aad that hls affldavlt, if deemed sufllclent to authorlze the court 
to act, cannot be traversed or contradicted by the opposite party. Neale v. Foster, 
31 Fed. 53; Flsk v. Henarie, 32 Fed. 417, 35 Fed. 230; Hills v. Railway Co., 33 
Fed. 81; Whelan v. Railway Ce, 35 Fed. 849; Huskins v. Railway Ce, 37 Fed. 
504; Cooper v. Railway Co., 42 Fed. 897; Brodhead v. Shoemaker, 44 Fed. 518. 
In others It is held that thé défendant must state in hls affidavits the facts which 
show the existence of the préjudice and local influence, and that the opposite party 
is entitled to a hearlng. Short v. Raih-oad Co., 33 Fed. 114, 34 Fed. 225; Malone 
V. Ralhroad Co., 35 Fed. 625; Southworth r. Reid, 36 Fed. 451; Dennison v. Brown, 
38 Fed. 535; Amy v. Mannlng, Id. 536, 868; Goldworthy v. Railway Co., Id. 769." 

I was then and still am of tke opinion that ail applications for a 
removal upon this ground should be made upon notice to the opposite 
party, clearly specifying upon what proofs the petitioner would 
rely, — whether solely upon the facts set out in a verifled pétition, or 
upon affidavits, copies of which should be served and reasouable 
time given to the opposite party to file counter affidavits if so de- 
jïired. A compliance with this rule would certainly hâve the elfect 
of enabling the court to act more advisedly in the premises. In 
addition to the authorities cited in Walcott v. Watson, supra, see 
Herndon v. Eailroad Co., 73 Fed. 307. If the opposite party is en- 
titled to a hearing by flling counter affldavits, then the sufttciency, 
as well as the truth or falsity, of the facts set out in the pétition, 
should be heard at the same time. The right of removal ought 
not to be subjected to hearings by "piecemeal." The opposite party 
having received notice that such an application would be made, and 
having knowledge of the grounds upon which it would be made, 
should corne prepared to disprove the facts if he can. If he relies 
solelj upon the insufficiency of the faots alleged in the pétition, and 
submits that matter to the court, he should be compelled to abide 
by the décision without further hearing. 

In Adelbert Coïïege v. Toledo, etc., Ey. Co., 47 Fed. 836, 843, the 
court said: 

"It having been made to appear to this court • • • that from préjudice or 
local influence the petitloners for removal could or would not be able to obtain jus- 
tice in the state courts, and the order for the removal of the suit having been 
then made, It would not be proper now to reeelve or consider counter affidavits de- 
nying the existence of any such préjudice or local Influence, and thus raise an is- 
sue on the fact. The court, In the exercise of a légal discrétion, having been sat- 
isfied with the prima facie showing made by the pétitions for removal and accom- 
panying affidavits, its action in ordering the removal cannot be properly called In 
question, or be set aside thereafter upon affidavits dlsputing the fact of the ex- 
istence of préjudice or local Influence. There is no requirement in the statute that 
the opposhig side shall hâve notice of the application to remove on that ground, 
and be aUowed an opportunity to be heard thereon. It would, perhaps, be the bet- 
ter practice to give the opposite party notice of the application to remove before 
action thereon by this court; but that is a matter resting in the discrétion of the 
court, and not a matter of right. It would, however, be a most anomalous pro- 
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ceedlng to hâve an Issue made up and tried as to the existence of préjudice or local 
influence after It had been made 'to appear to this court,' in a légal way, tliat from 
préjudice or local influence tlie party applying for removal would not be able to ol)- 
tain justice in the State court or courts, and after the removal had Ijeen ordered." 

WhateTer objections might be urged to this rule when the ap- 
plication is made without notice, there certainly can be none urged 
to its application to a case like the présent, where the opposing 
party has had notice, and contesta the removal solely upon the 
grounds of the insufflciency of the pétition. 

3. It is claimed that ail of the défendants except petitioner being 
résidents of the same state as the plaintiffs is fatal to petitioner's 
right to remove the case. Prior to the act of 1887-88, no suit 
could be remoTed on the grounds of local préjudice unless ail the 
parties to the suit on one side were citizens of a différent state from 
those on the other side. JefEerson v. Driver, 117 U. S. 272, 6 Sup. 
et. 729; Iron Co. v. Ashburn, 118 U. S. 54, 6 Sup. Ct. 929; Hancock 
V. Holbrook, 119 U. S. 586, 7 Sup. Ct. 341; Young v. Parker's Adm'r, 
132 U. S. 267, 10 Sup. Ct. 75; Rosenthal v. Coates, 148 U. S. 142, 146, 
13 Sup. et. 576. But under the provisions of the act of 1887-88, in 
order to entitle a défendant, who is sued in a state court of which 
he is not a citizen, to remove the cause to the circuit court of the 
United States, it is not necessary, where ail the plaintiffs are citizens 
of the state where the suit is brought, that ail of the défendants 
should be citizens of another state, or that any of his co-defendants 
should join with him in the pétition for removal. Any défendant 
possessing the requisite citizenship may remove the cause, upon a 
proper showing of facts. Whelan v. Railway Co., 35 Fed. 849; Adel- 
bert Collège v. Toledo, etc., Ey. Co., 47 Fed. 836, 845; Hall v. Agricul- 
tural Works, 48 Fed. 599, 604; City of Détroit v. Détroit City By. 
Co., 54 Fed. 1, 5; Haire v. Rome R. Co., 57 Fed. 321; Jackson v. 
Pearson, 60 Fed. 113, 126. 

It is claimed that the afifidavit to the pétition for removal must 
be made by the petitioner, and cannot be made by his attomey in 
fact. This position cannot be sustained. Duff v. Dulï, 31 Fed. 772, 
cited in its support, refers solely to the provisions of the act of 1867, 
and has no application whatever to the provisions of the act of 
1887-88, which in many respects is essentially différent from the 
prior acts. An examination of that décision clearly shows that 
Judge Sawyer based his opinion entirely upon the language of the 
statute that the case might be removed on the pétition of the de- 
fendant, provided "he makes and files in said state court an affidavit, 
stating that he has reason to believe, and does believe, that from 
préjudice or local influence he will not be able to obtain justice in 
such state court." Under such a provision the law requires the 
aijfldavit to be made by the petitioner. But there is no such require- 
ment in the act of 1887-88. Under this act it can "he made to 
appear" to the satisfaction of the court by the pétition and affldavit 
of the petitioner, or by the affidavit of any other person or persons 
liaving knowledge of ail the facts. City of Détroit v. Détroit City 
Ry. Co., 54 Fed. 1, 12. In the présent case it appears that petitioner 
!.*; in Europe; that the person verifying the pétition résides at De 
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Lemar, in Lincaln. county, Nev.; that he is familiar with àll the facts 
conceming the suit, and especially with the state of feeling of the 
citizens in that community with référence to the snlDject-matter of 
the suit. Owing to the absence of petitioner from the state, it is 
self -évident that Mr. Cohen, his attorney in fact, would hâve a better 
knowledge as to the existence of the local influence or préjudice, and 
his affidavit in this respect would naturally be more satisfactory 
than that of the petitioner bimself. 

The facts as to the existence of the local influence and préjudice 
against petitioner is stated in clear, strong, direct, and positive terms. 
The requirements of the law in this respect hâve been fuUy coni- 
plied with. But it is argued that admitting that the averments in 
the pétition as to the existence of local influence and préjudice in 
Lincoln county and in the adjoining counties are true, yet this court 
should take judicial knowledge that there are four judicial dis- 
tricts in this state; that it is not true that the local préjudice ex- 
ista in the différent judicial districts, although so stated in the 
pétition, and strong reasons given therefor; and that great hardship 
would be imposed upon the plaintiffs by the removal of the cause to 
this court. In reply to this it is only necessary to say that if it has 
been clearly made to appear that such local influence and préjudice 
does exist, as stated in the pétition, the question as to the hardship 
upon the parties, if any, cannot be considered by this court. The 
duty of courts ends by giving to the various provisions of the stat- 
ute a proper légal construction. They hâve nothing to do with the 
wisdom, policy, or expediency of the law. Those matters were set- 
tled by the passage of the act. Under the laws of the state of 
Nevada, ail civil actions must be tried in the county where the 
cause arose, or in the county where the défendants, or either of 
them, réside, subject to a change of the place of trial, among other 
grounds, "when there is reason to believe that an impartial trial 
cannot be had therein." Gen. St. Nev. §§ 3040, 3043. There is no 
certain ty that the change of the place of trial could be taken by the 
défendants to any other state court or to anv other judicial district. 

Petitioner has in ail respects made out such a case as makes it the 
duty of this court, in conformity with the provisions of the existing 
law upon the subject, to order the cause to be removed to this court. 
It is so ordered. 



GAMEWELL FIRE-ALARM TBLBGRAPH CO. et al. t. MUNICIPAL 
SIGNAL CO. et al. 

(Circuit Court of Appeals, First Circuit. October 23, 1896.) 

No. 183. 

l. CosTS IN Patent Scits — Dibclaimkb. 

Where infringement of a patent Is both alleged and denied in gênerai terms, 
without partlcularizing any claims, but at the trial the issue is conflned solely 
to one claim, which is sustained, there is no necessity, under Eev. St. |§ 973, 
4922, for illlng any disclaimer, and a failure to do so does uot afEect the court's 
discrétion to allow coats to complainant. 
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3. Apfeal—Dismissal— Question of Costs. 

Where, after tlie granting of an Interlocutory decree and accounting, tlie pat- 
ent expires, and the patentée then waives the accounting, and takes a decree 
for nominal damages and costs, tlie only substantial question raised by an ap- 
peal therefrom is the question of costs, and, as that is in the discrétion of the 
com't below, the appeal must be dismissed. 

3. Oppicial Reports — Conclusivenkss. 

Where a certified copy of an opinion of the suprême court, introduced on 
the trial of a cause, differs from the officiai report as published, the latter 
will control as to ail sucb différences. 

Ai)peal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit by the Municipal Signal Company, licensee, and 
James F. Oyster, assignée, to restrain the Gamewell Fire-Alarm 
Telegraph Company and others from infringing letters patent No. 
178,750, granted June 13, 1876, to Henry Ennis, for an improvement 
in télégraphie flre alarms. The only contest was upon claim 1 of the 
patent, and the court sustained the same, found infringement there- 
of, and' entered the usual interlocutory decree for an injunction and 
an accounting. 52 Fed. 4C4. From this decree an appeal was 
taken by défendants, pending which the patent expired, and the ap- 
peal was consequently dismissed. 61 Fed. 208, 9 0. C. A. 450. The 
complainants thereafter waived their rights to profits and damages, 
and requested a final decree in the nominal sum of one dollar dam- 
ages and the costs of the suit. Défendants objected to the allowance 
of costs, on the ground that complainants had failed to file a disclaim- 
er, under Eev. St. §§ 973, 4922. The court below held that the pro- 
visions in respect to disclaimers did not apply, and, in the final de- 
cree, gave costs to the complainants. From this decree défendants 
appealed, and complainants bave now moved to dismiss the appeal. 

Chas. N. Judson, for appellants. 

James H. Lange and Odin B. Roberts, for appellees. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. The appellees, who were the complain- 
ants below, move to dismiss this appeal. The suit was for the in- 
fringement of a patent for an invention. On the hearing, on bill, 
answer, and proofs, the court adjudged that claim 1 of the patent was 
valid, and had been infringed, and thereupon it entered the usual 
interlocutory order for an account and an injunction. Before fur- 
ther proceedings in the suit, the patent expired, and the complain- 
ants waived an accounting, and took a decree for the nominal dam- 
ages of one dollar. The court allowed them costs, against the ob- 
jection of the appellants, who were the respondents below. The ap- 
pellees now move to dismiss the appeal, on the ground that, as the 
suit is in equity, the allowance of costs was a discretionary matter, 
from which no appeal lies; but the appellants contend that the de- 
cree was in violation of sections 973 and 4922 of the Revised Statutes, 
and is therefore one over which this court has jurisdiction, even if 
costs were the only substantial matter involved, and that it must 
be reviewed by us. 
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The record shows that the suit was on letters patent containing 
three or more claims, and that the bill of complaint charged generally 
infringement, but that it in no particular indicated what spécial 
claims were infringed. The answer was equally gênerai in its de- 
niais. It also, in gênerai terms and without any spécification, 
averred that a disclaimer was necessary. As the cause proceeded, 
the complainants limited their issues to claim 1 of the patent. No 
other claim was submitted to the judgment of the court, or passed on 
by it. Under thèse circumstances, had the circuit court the duty to 
withhold the complainants' costs, because the complainants had not 
disclaimed as provided in the statutory provisions referred to? We 
think not. There was nothing on record to show that any claims 
in the patent needed to be disclaimed within the purview of those 
provisions, and the court had not been asked to pass on any claims 
except the flrst one, even if it could hâve been required to do so 
merely for a matter of costs. Under thèse circumstances, we are gov- 
erned by Fabrics Co. v. Smith, 100 U. S. 110, as applied in Paper-Bag 
Cases, 105 U. S. 766, 770, 772^ and appearing in ail essential par- 
ticulars, including the issue of an injunction, like the case at bar. 
The gênerai rule is also well stated in Mills v, Green, 159 U. S. 651, 
653, 16 Sup. et. 132. 

The appellants produce a certifled copy of the opinion in Fabrics 
Co. V. Smith, which states the case somewhat differently from the 
ofiScial report, but, as to ail such différences, the latter is to be fol- 
lowed. 131 U. S. Append. xvii., xviii. Moreover, an examination of 
the record of the case in the circuit court shows that it was correctly 
reported. 

There is no warrant, as the law now stands, for any spécial costs, 
as prayed for by the appellees. The appeal is dismissed, with costs 
in this court for the appeUees incident to their motion to dismiss. 



NEWCOMBE V. MURRAY et al. 

(Circuit Court, S. D. New York. December 24, 1893.) 

Rbvivai. of Action— Parties. 

By the wIU of A., hls wlfe, B., was named as his sole executrix and 
legatee, but she failed to quallfy as executrix, and soon afterwards died. 
N., as admlnlstrator of both B. and A., then brought suit for an accounting 
of the profits of a partnershlp In lottery shares between A. and défendants, 
which suit was abated by the death of N. Eeld, that A.'s représentative 
should be made a party to a blll to revive by the admlnlstrator de bonis non 
of B., as the property had never vested In B. 

George Bliss, for complainants. 

Francis Lynde Stetson and Charles E. Coddington, for défendants. 

COXE, District Judge. The original bill was flled December 18, 
1888, by Eichard S. Newcombe as administrator, cum testamento 
annexo, of Isaac Bernstein and also of Louisa Bernstein, deceased, 
asking for an accounting of the profits of a partnership between 
Isaac Bernstein and the défendants growing out of the business of 
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the Louisiana State Lottery. The défendant Morris appeared and 
filed a plea disputing the jurisdiction of the court for the lack of 
diverse citizenship. The défendant Murray filed an answer and some 
proofs were taken against Murray and also on the plea flled by Mor- 
ris. In the summer of 1891 Newcombe died. Since then nothing 
has been done except to bring this bill of reyivor which was flled 
February 25, 1896, by Stephen G. Sharpe and Bella Simmons as ad- 
ministrator and administratrix, de bonis non cum testamento an- 
nexo, of Louisa Bernstein, deceased. On the 26th day of May, 1895, 
the défendant John A. Morris died intestate leaving three children, 
his only heirs at law and next of liin, surviving; one of whom, Alfred 
H. Mprris, was duly appointed administrator. The flrst two grounds 
of demurrer dispute the right of Sharpe and Simmons to revive, as 
they represent the estate of Louisa Bernstein only and not the estate 
of Isaac Bernstein. The other grounds of demurrer are confined 
more especially to defects in the original bill. 

The revivor of a suit by or against the représentatives of a de- 
ceased party is a matter of right. It is looked upon as a mère con- 
tinuance of the original suit. If the cause of action survive the im- 
portant inquiry is whether the person who asserts the right to revive 
is entitled to such right as the légal représentative of the original 
plaintiflf. Clarke v. Mathewson, 12 Pet. 164; Sharon v. Terry, 36 Fed. 
337, 346; Terry v. Sharon, 131 U. S. 40, 46, 9 Sup. Ot. 705. In Bettes 
V. Dana, 2 Sumn. 383, Fed. Cas. No. 1,868, Judge Story says: 

"Nothing can be more clear, than, that upon a bill to revive, the sole questions 
before the court are the competency of the i)?rties, and the correctness of the 
frame of the blU to revive." 

In Fretz v. Stover, 22 Wall. 198, the court, at page 204, says: 

"Nothing could be brought into the litigation by the bill of revivor besides the 
mère question whether the brother, brought in on the bill of revivor, was the 
exécuter of the will of Stover, and bip legatee and devisee." 

See, also, Gnnnell v. Bird, 10 Wall. 304, 308; 3 Daniell, Ch. Prac. 
pp. 1710, 1711; Story, Eq, PI. (lOth Ed.) §§ 377-624. 

It is thought, therefore, that the présent inquiry should be con- 
fined to the flrst two grounds of demurrer. 

The rule applicable to reviving actions in circumstances like the 
présent is clearly stated in Daniell's Ohancery Practice (volume 3, p. 
1700), asfollows: 

"Where an abatement of a suit taijes place before decree, the only person 
entitled to revive, where the abatement has occurred by the death of a sole plain- 
tifC, is the représentative, real or personal, as the case may be, of such plaintiff , 
nnless, indeed, the bill was originally filed by the plaintifC in a représentative 
capacity, viz., as executor or administrator of a person deceased, in which case 
the party to revive will be the individual In whom the représentation of the 
deceased person is vested, and not the représentative of the original plaintiff, 
unless such représentative is also clothed with the character of représentative of 
the original testator or intestate: thus, if a bill is filed by the administrator of 
a créditer who dies, the bill of revivor must be flled not by his personal repré- 
sentative, but by the administrator de bonis non of the creditor." 

The original bill was filed by Newcombe as administrator of both 
Isaac and Louisa Bernstein. Assuming the original bill to be cor- 
rectly framed the proper persons to revive would, therefore, be the 
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administrators, de bonis non, of Isaac and Louisa. Tlie revived 
action would then hâve tiie same légal status as the original. If the 
object be to revive in the name of one of the original parties it would 
seem that the attempt should be made on behalf of the one in whom 
the title was alleged to réside and not the one having only a contin- 
gent interest depending upon the performance of a condition subsé- 
quent. 

The complainants are hardly in a position to deny the interest of 
Isaac Bernstein's représentative. The original biU proceeds upon the 
theory that the shares ôwned by and assigned to Isaac Bernstein 
passed to Newcombe, as Bernstein's administrator, were held by 
Newcombe at the time he began the original suit and entitled Bern- 
stein's estate to receive a large sum of money, which estate would 
sufEer irréparable injury unless the défendants were restrained from 
receiving profits which belonged to it. Isaac died March 18, 1883, 
leaving a will by which he made his wife, Louisa Bernstein, sole 
executrix and sole legatee. Louisa never qualified as executrlx and 
on the 16th day of September, 1885, she died. The title to the chose 
in action did not, therefore, vest in her. On the 24th of December, 
1885, Newcombe was appointed administrator cum testamento, of 
Louisa's estate. If the complainants' présent position be correct 
Newcombe need hâve done nothing more. The présent chose in 
action was vested in him as the représentative of Louisa. He could 
hâve begun the action in that capacity. He evidently entertained a 
différent opinion for on the 14th of January, 1886, he was appointed 
administrator of the estate of Isaac Bernstein. Newcombe was first 
appointed administrator of Louisa; if the chose in action had already 
passed to her estate he took the title as her représentative, and, 
when three weeks later he became the administrator of Isaac's estate, 
there was nothing for him to take. Everything had vested in 
Louisa's administrator. He did not proceed upon this hypothesis. 
He was of the opinion that Isaac's personal property vested in him 
as administrator and that the title remained there until, in the due 
administration of the law, it passed to some one else. 

The proposition that the représentatives of Louisa Bernstein can 
alone maintain the action seems inconsistent with the frame of the 
original bill. The court is inclined to the opinion that the légal 
status of the cause of action is correctly stated in the original bill 
and that the représentative of Isaac's estate should be a party. In 
contemplation of law Newcombe, as administrator of Isaac, was a 
distinct person from Newcombe as administrator of Louisa. As- 
sume, in order to make the situation more clear, that John Doe had 
been appointed administrator of Louisa's estate. The title to the 
lottery shares must then, at the commencement of the suit, hâve been 
in Newcombe or Doe. It is not easy to see how the title to personal 
property can be in two persons at the same time. If Doe had died 
Newcombe could hâve proceeded with the action. If Newcombe had 
died the action would hâve abated. Doe could not hâve carried it on 
as administrator of Louisa's estate. If both had died the party to 
revive it would hâve been the représentative of Isaac and not of 
Louisa. It should be remembered that so far as appears the situa- 
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tion as to title is preciselj as it M'as when the original bill was flied. 
If the title to Isaac's personal property ever vested in his adminis- 
trator it is there yet. There is nothing to show that the estate has 
been administered upon and its surplus distributed. Non constat 
the claims of creditors are sufScient to swallow up the entire assets 
80 that nothing passes to the représentatives of Louisa. 

The court has been referred by counsel for complainants to section 
2666 of the New York Code. It would seem that this section does 
not bear even remotely upon the point at issue. The citation is 
probably a mistake of tiie printer, section 2606 being intended; still 
the court is unable to see how the title to the shares in controversy 
is affected especially in the absence of proof that proceedings hâve 
been taken under the section referred to. For aught that appears 
the title is exactly where it was when the action was commenced, — 
in Isaac Bernstein's représentative. It follows that the first two 
grounds of demurrer must be sustained with leave to the complain- 
ants to amend within 20 days by making the représentative of Isaac 
Bernstein a party, or otherwise, as they may be advised. As to the 
other grounds the demurrer is overruled without préjudice to their 
further considération should the action be hereafter revived. 



UNITED STATES v. LA COMPAGNIE FRANÇAISE DES CABLES TELE- 
GRAPHIQUES et al. 

(Circuit Court, S. D. New York. December 15, 1896.) 

1. Lating Cables to Forbign Codnteies — Rights of United States. 

It would seem that no one, alien or native, has any right to estaWisb a physlcal 
connection, as by means of a télégraphie cable, between the shores of tMs 
country and any forelgn country, without the consent of the United States. 
Whether such consent shall be granted or refused Is a politieal question, which, 
In the absence of législation, would eeem to rest wlth the executive. 

2. Same — Pkbliminary Injunction. 

A preliminary Injunction agalnst laylng to our shores a cable Connecting with 
a forelgn country, without the consent of the govemment, wlll not be granted, 
at the instance of the latter, where the connection has been oompleted before 
the motion was submitted, and It does nol appear that the United States wlll 
suffer any irréparable injury by Its opération untU final hearing. 

This suit is brought by the district attorney and the attorney 
gênerai of the United States against La Compagnie Française Des 
Cables Télégraphiques, the United States & Hayti Telegraph & 
Cable Company, and the United States & Hayti Cable Compa- 
ny to prevent the défendants from laying and landing at Coney 
Island a télégraphie cable between this country and Hayti, with- 
out the consent of the government of the United States. Motion 
was made for a preliminary injunction upon bill and affidavits. 

Wallace Macfarlane, U. S. Atty., and Elisher Root, for the motion. 
Eobert G. Ingersoll and Frederick R. Coudert, opposed. 

LA COMBE, Circuit Judge. A careful examination of the papers 
and briefs has not induced any change in the opinion expressed 
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upon the oral iargument. Some of the questions raised as to the 
application of the act of 1890 seem, upon the authorities, not to be 
free from doubt, and they should be reserved for final hearing. 
The summary granting of a preliminary injunction is appropriate 
to a state of facts which présents some élément of immédiate ne- 
cessity. There is none hère. The laying of the cable was com- 
pleted before this motion was submitted on aflBdavits and briefs, 
and there is nothing to show that its opération until final hearing 
will produce irréparable injury to the United States or to any 
individual. It is thought that the main proposition advanced by 
complainant's counsel is a sound one, and that, without the con- 
sent of the gênerai government, no one, alien or native, has any 
right to establish a physical connection between the shores of this 
country and that of any foreign nation. Such consent may be im- 
plied as well as expressed, and whether it shall be granted or re- 
fused is a political question, which, in the absence of congressional 
action, would seem to fall within thè province of the executive 
to décide. As was intimated upon the argument, it is further 
thought that the executive may eflfectually enforce its décision 
without the aid of the courts; but, even if défendants are correct 
in the contention that the executive has nothing to do with the 
matter, it is certainly indisputable that congress has absolute au- 
thority over the subject. That body is now in session, and if any 
urgent necessity, not disclosed in the papers before the court, 
should call for immédiate action, it can settle the question of as- 
sent or nouassent with such deflniteness as to leave no further room 
for argument. Motion for preliminary injunction is denied. 



SIGUA IRON CO. V. CLARK et al. 

(Circuit Gonrt, B. D. Pennsylvanla. December 14, 1896.) 

EquiTT Jdrisdiction— Bill to Collect Stock SnBscMPTioN— Lbgal Défense. 
The fàct that a resolution of the board of directors of a corporation under 
which a stôcUholder clalms release from UablUty on his subscrlption Is al- 
leged to be fraudùlent and vold, wlll not g!ve equlty jurlsdlctlon of a blU 
agalnst the stockholder to collect the subscrlption. The Invalidlty of the res- 
olution must ïie shown at law. 

J. iSampton Barnes, A. H. Wintersteen, and Geo. Tucker Bis- 
pham, for plàintiffs. 
J. S. Clark and R. C. Dale, for défendant. 

DALLAS, Circuit Judge. The substance of the allégations of the 
bill of complaint in this case may be restated from the brief of 
coniplainant, as follows: 

"Flrfet. That the défendants subscribed to certain shares of stock, and that 
the subscrlption has not been pald. Second. That the défendants refused to pay, 
on the ground that when they took the shares they had an understandlng with 
the persons wljo were engaged in organlzing the company that they (the shares) 
should be held for thé Company In order that they might be used In a settlement 
of one of the company 's construction contracta; that the shares were not so used; 
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because the contract in question fell through; and that thereafter a resolution 
was passed by the directors of the eompany directing a transfer of tbe stock to 
the company's treasurer as trustée. Third. That there was no such understand- 
ing with the Company or its organizers; and that, even if there was, it was, in 
substance, an agreementby the eompany to aecept certain of its own shares, 
which agreement would be void as to creditors. Fourth. That an action at law 
has been brought in this court by the eompany against the défendants to reeovel 
the subscription, but that there is danger that the recovery may be defeated 
by the resolution,-4he elïect of the resolution might t)e to ereate a défense good 
In law, although invalid in equity." 

The prayers are for discovery, for cancellation of the resolution, 
for injunction against setting it up as a défense to the common law 
action, and for gênerai relief. The case has been heard upon de- 
murrer to the bill. 

I do not find it necessary to discuss the merits, and therefore 
will not do so. The conclusion at présent reached is based solely 
npon the ground that a case for the équitable cognizance of this 
court has not been presented, and beyond that I intimate no opin- 
ion. In Stewart v. Railway Co., 2 De Gex, J. & S. 321, Lord Chan- 
cellor Westbury said: 

"An instrument has been improperly obtained. The plaintlffs are entltled to 
hâve the power to use it taken out of the défendants' hands, and they are not 
to be called on to submlt the whole case to this court as the prlce of its inter- 
fterence." 

The gist of the complaint and the object of the bill were the same 
in that case as in this. An instrument had been Improperly ob- 
tained, and its use as a défense in a pending action at law was 
sought to be prevented. There was a demurrer for want of equity, 
but the court sustained the bill. This was done upon a ground 
of équitable jurisdiction, which, though "an old and well-ascer- 
talned" one in England, is, in such a case as this, inadmissible in 
the courts of the United States, because their jurisdiction as courts 
of equity is restricted by the requirement that, "whenever a court 
of law is compétent to take cognizance of a right, and has power 
to proceed to a judgment which aiîords a plain, adéquate, and 
complète remedy, without the. aid of a court of equity, the plain- 
tiiî must proceed at law." This plaintiff has proceeded at law, 
and may in that proceeding attain the end which he proposes to 
accomplish by this one. Therefore this one cannot be sustained. 
In Whitehead v. Shattuck, 138 U. S. 150, 11 Sup. Ct. 276, Mr. Jus- 
tice Field, speaking for the suprême court, said: 

"The facts set forth in the bill of the plaintiff clearly show that he has a 
plain, adéquate, and complète remedy at law for the injuries of which he com- 
plains. He allèges that he is the owner In fee, as trustée, of certain descrlbed 
lands tn lowa, and his injuries consist of this: that the défendants are in posses- 
sion and enjoyment of the property, claimlng title under certain documents pur- 
porting to transfer the same, which are fraudulent and vold. If the owner In 
fee of the premises, he can estabiish that fact in an action at law; and, if the 
évidences of the défendants' asserted title are fraudulent and vold, that fact he 
can also show." 

In the case before this court the complainant allèges that it is 
entitled to recover from the défendants the amount of their sub- 
scription to stock, and its injury consists in this: that the défend- 
ants are claiming immunity under a certain document purporting 
77P.-32 
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to exonerate them from liability, which is fraudaient and void. 
But surely, if it be bo, the fact can, and therefore must (under 
Whitehead v. Shattuck), be shown in the action at law. See, also, 
Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, and Scott v. Nee- 
Ij, 140 U. S. 106, 11 Sup. Ct. 712. 

Without préjudice to any right of the plaintifE respecting the 
matters alleged in the bill if set up in the action at law, the bill 
of complaint is dismissed. with costs. 



6REENW00D, A. & W. RY. et al. T. STRANG et al. 

STRANG et al. v. GRBBNWOOD, A. & W. Rï. et aL 

(Circuit Court, D. South CaroOlna. December 4, 1896.) 

L Equitt Jubkdiction— Monbt Dbmakd. 

The courts of the United States sitting In equlty hâve no jurlscUctlon to 
enforce a demand for money cmly, unless tiiere be an acknowledged debt, or 
one established by a judgment raidered, aceompanled by an Interest la the 
debtor's property or a lien thereon, created by contract or by some distinct 
légal proceeding. 
2. MBCHANica' Liens— Raii^roads. 

A rallroad is not a building or structure, wlthln the meanlng of the South 
Carolina mechanies* lien law, and Is not subject to such liens. 

Mordecai & Gadsden and Trenholm, Ehett & Miller, for complain- 
ants. 
Mitchell & Smith, for défendants. 

SIMONTON, Circuit Judge. Thèse two cases hâve been Con- 
solidated, and were heard together. The flrst-named case was in- 
stituted in the court of common pleas for Barnwell county, and 
has been duly removed into this court. The second case was a bill 
flled in this court by W. B. Strang, Jr., & Co., in behalf of them- 
selves .and ail other credi tors. The facts are thèse: W. B. Strang, 
Jr., and Co., are railroad contractors. They entered into a con- 
tract with the Greenwood, Anderson & Western Eailroad Company 
to construct a road from Seivern to Greenwood, and further to carry 
on the road to Batesburg, S. C. The work was to be paid for, part 
in cash, and part in bonds. For the purpose of this opinion, a 
detailed statement of the contract is not necessary. It is sufft- 
cient to say that, after a very large portion of the work was per- 
formed, différences arose between the contractors and the railroad 
Company, which led to a rescission of the contract, with a large 
claim for work done on the part of the contractors. Thereupon the 
contractors recorded in the proper ofBces of Barnwell and Lexing- 
ton counties a mechanic's lien on the railroad property, and claim- 
ed the right to enforce it; whereupon the proceedings flrst named 
were instituted by the railroad company, seeking an injunction 
against the contractors, restraining them from setting up, seek- 
ing to enforce, or proceeding under their mechanic's lien. The 
state court granted a temporary injunction after hearing, and in 
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that plight the case bas come hère. After thèse proceedings were 
instituted, and the temporary injunction granted, Strang, Jr., & 
Co. flied a creditors' bill in this court, charging insolvency upon the 
part of the railroad company, bad faith and fraud in their conduct 
under the contract, and setting up a large claim for money due to 
them and unpaid under their contract, which bas been secured by 
the record of the mechanic's lien. 

The first question which arises is, bas this court jurisdiction be- 
cause of a lien held by Strang & Co.? The claim of Strang, Jr., & 
Co. is an unliquidated demand for money, in itself a matter prop- 
erly cognizable in a court of law, and not within the jurisdiction 
of this court, unless there be an acknowledged debt or one estab- 
lished by a judgment renderedj accompanied by a right to the ap- 
propriation of the debtor's property for its payment, or, to speak 
with greater accuracy, there must be, in addition to such acknowl- 
edgment or established debt, an interest in the property, or a lien 
thereon created by contract or by some distinct légal proceeding. 
Smith T. Eailroad Co., 99 U. S. 398; Scott t. Neely, 140 U. S. 113, 
11 Sup. et. 712. It makes no différence what fraud may be char- 
ged or even proved. "Unless a creditor bas a certain claim on the 
property of bis debtor, he bas no concern with bis frauds." Wig- 
gins V. Armstrong, 2 Johns. Ch. 144. As is expressed in Scott v. 
Neely, the existence, before the suit in equity is instituted, of a lien 
upon or interest in the property created by contract or by contri- 
bution to its value by labor or material or by judicial proceedings 
had, will enable that court to entertain a suit on a common-law de- 
mand, notwithstanding the provisions of the constitution of the 
United States preserving the right of trial by jury in suits at com- 
mon law, vehen the value in controversy exceeds |20. Scott v. 
Neely is affirmed in Cattle Co. v. Frank, 148 U. S, 612, 13 Sup. Ct. 
691. In order, therefore, to sustain the jurisdiction of the court 
over the second bill, it must be shown that the complainants bave 
secured a mechanic's lien. The first bill and the injunction there- 
under proceed upon the idea that the contractors are not entitled 
to a mechanic's lien. The same question, therefore, is the crucial 
question in each case: Is a contractor vfho is engaged in building 
a railroad entitled to a mechanic's lien under the law of South 
Carolina? The statute is in thèse words (Rev. St. S. C. § 2465): 

"Any person to whom a debt la due for labor performed or fumisbed, or for 
materials fumished and actually used, in the érection, altération or repair o£ any 
building or structure upon any real estate by virtue of an agreement with, or by 
QDOsent of, the owner of such building or structure, or any person having author- 
ity f rom or rightfully acting for such o-svner in procuring or furnàshlng such labor 
OT materials, shall hâve a lien upon such building or structure, and upon the inter- 
est of the owner thereof in the lot of land upon wMch the same is situated, to se- 
cure the payment of the debt so due Mm, and the costs whiich may arise in en- 
forcing such lien imder this article, except as is provided In the following section." 

This section is an exact copy of section 2350, G-en. St. S. C. 1882, 
which bas the force of an act, and is also an exact copy of section 
1 of the act of 1869 (14 St. at Large, 220). 

Is a railroad a building or structure in the meaning of this act? 
In the absence of any décision by the court of last resort of the 
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State of South Carolina on this point, this court must reach. its own 
conclusion. No such case appears in the reports. In County 
Com'rs V. Tommey, 115 U. S. 122, 5 Sup. Ct. 626, 1186, it was held 
that a law giving mechanics and laborers a lien on buildings, in- 
cluding the land on which they stand, for labor or materials in 
their construction or repair, should not be extended to railroads, 
unless there was clear and distinct language in the act including 
railroads. This was put on the ground of public policy and the 
interest of the public in railroads as a going concern. Were it 
otherwise, railroads could be constantly obstructed, and their use 
interrupted, by claims of this character, and the interest of the pub- 
lic in them injured. The court discùsses the law of North Caro- 
lina at length, and holds that there is nothing to take the case out 
of the gênerai rule laid down. The case of Brooks v. Railway, 101 
U. S. 44:3, is quoted, and it is shown that case proceeded upon the 
words of the lowa statute expressly including "contractors, subcon- 
tractors, material furnishers, mechanics, and laborers, engagea in 
the construction of any railroad or other work of internai improve- 
ment." Meyer v. Hornby, Id. 728, dépends on the same statute of 
lowa, Taylor v. Railway Co., 4 Dill. 570, Fed. Cas. No. 13,783, is 
under the same statute. In National Foundry & Pipe Works v. 
Oconto Water Co., 52 Fed. 43, afarmed in 7 0. C. A. 603, 59 Fed. 
19, the question is made to dépend upon the public policy of the 
state in which the lien is sought to be upheld. After a review of 
the Wisconsin cases, the court held that the exemption from me- 
chanics' liens enjoyed in that state by public corporations does not 
extend to quasi public corporations, like a waterworks company or 
a railroad. The public policy of South Carolina in this respect 
has no distinct expression. In Watson v. Bridge Oo., 13 S. C. 434, 
a mechanic's lien was enforced against the Oolumbia Bridge Com- 
pany. The question before the court, however, did not bear in 
any way on the validity of the lien per se. That point was not 
raised or discussed or even suspected in the case. 

There may or may not be signiflcanoe in the language used in the 
gênerai railroad law (section 1691, Rev. St. S. 0.) giving priority to 
judgments against a railroad for injury to person or property orer 
any mortgage to secure bonds of the company. That section says: 

"Said Judgment shall relate baek to the date when the cause of action arose, and 
shall be a lien as of that date, of equal force and effect wlth the lien of employés 
(or wages upon the income, property, and franchises of sald corporation, enforoea- 
l>le," etc. 

It may be that this protection contemplated for employés for 
wages excludes the idea that the législature favored any other con- 
tractors with railroad companies. 

The décision in County Com'rs v. Tommey, supra, seems to con- 
trol this case, and will be foUowed. 

But, although the jurisdiction of the court cannot be maintained 
upon the theory that Strang & Co. hâve a lien, yet there are other 
grounds of equity which demand the rétention of the cause. The 
pleadings disclose an account between thèse parties running over 
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a séries of montlis, complicated and intricate, which cannot be 
unraveled before a jury so as to give complète and adéquate rem- 
edy at law. Devereux v. McCrady (S. C.) 24 S. E. 77. The bill 
Beeks the complète rescission, and the release from further perform- 
ance of an executory contract. The bill by Strang, Jr., & Co., 
the cases now being Consolidated, bas the full force and effect of, 
and practically is, a cross bill on the removed cause, and in that 
View must be retained. An order will be passed continuing the 
restraining order in the flrst case, reserving for the présent the 
question of appointing. a receiver, and referring the case to a spé- 
cial master. 
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GITIZENS" Rï. CO. T. AFRICA. 

(Circuit Court of Appeals, Slxth Circuit. October 5, 1896.) 

Noa 388 and 889. 

L Appeals from Preliminart Injunctions— Dectsiobt on Mbrits. 

Upon an appeal trom an order granting a preliminary Injunctlon, where the 
question involved is one of law, determining tlie ultimate rigbts of the parties, 
and is fully presented by the record, the court of appeals will décide the same 
upon the merits, and render a decree flnally dlsposing of the case. 

8. RAI1.WATS — RiGHïS OF WaT IN StREBTS AND HlGHW ATS— LEGISLATIVE POW- 

ERs^MuNicrPAL Consent. 

Under the well-settled law of Tennessee, the power to grant to a public cor- 
poration a right of way for the opération of pubhc rallroads, commercial or 
Street, on or over a particular street or puolic highway, résides primarily In 
the législature, but may be delegated to municipal govemments. 

8. Same— Législative or Municipal Grants— Absignability. 

A rail way right of way ta a publie street, whether granted by législature or 
city council, or in any other valid mode, Is an easement, and as such Is a prop- 
erty right, capable of assignment, sale, and mortgage, and entitled to ail the 
constitutlonal protection afforded other property rights and contracts. 

4. Samb. 

In Tennessee, two things seem essential to the maintenance and opération of 
a street raJlroad: Pirst, a corporate organlzation, obtained from the state, under 
the gênerai incorporation law, whereby the franchise essential to the opération 
of a street railroad for toUs, is to be acquired; second, a right to enter upon par- 
ticular streets and oecupy them wlth the necessary tracks and equipment, 
whlch right is to be procured by contract wlth the clty authoritles, to whom the 
authority to make the proper giant has been delegated by the législature. MilL 
& V. Code, § 192L 

6. Bame— Power of City Council — Dbfinite Désignation op Route. 

Under a gênerai incorporation law for street railways, whlch requires the 
charter to set out the terminl and gênerai route of the proposed road, and pro- 
vides that no streets shall be oceupied until the "consent" of the city author'- 
ties is first obtained by an ordinance, prescribtag the "terms" thereof (MIU. & 
V. Code, §1 1920-1925), the power of the city to so consent Is limited to the 
streets Included between the terminl and In the gênerai route described In the 
charter; and a furtho* grant, purporting to give a right of way over ail the 
streets of the clty, présent or prospective, thereby delegatlng to the company the 
Power to eleet from time to time the streets whicb It wUl oecupy, is tovalld. 
70 Fed. 729, reversed. 
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On Eeheaxing. 

APPBAL FROM PrEHMITTART InjUNCTION— DECISION. 

On appeal from an order grantlng a preliminary injunction, the circuit court of 
appeals will not détermine tlie cause on Its merits, -wlien tlie rights of tlie 
paities can only be made to appear by full proof of the facts, nor will it reverse 
the dea-ee, unless the court below has aljused its discrétion. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Eastern District of Tennessee. 

This is an appeal from an order grantlng a preliminary injunction upon bill, 
answer, exhiblts^ and upon ex parte affidavits flled in support of the bUl. ïhe 
controversy involves the right of the complainant, J. Simpson Afrlca, who is en- 
gagea in the opération of an electric Street railroad In the city of lùioxvllle, to 
extend his railioad, and occupy three unoccupied streets of said city with his 
trax;]£, pôles, and attachments, and operate thereon an electric street railroad. His 
right to occupy the streets in question, Oak, Church, and Central avenue, is denied 
by the city, which has eonsented to the occupation of said streets by a rivai Com- 
pany. The complainant is a citizen of Pennsylvania. At a mortgage foreclosure 
sale under a decree of the circuit court of the United States for the Eastern distiict 
of Tennessee, he became the purchaser of the street railroad formerly owned and 
operated by the KnoxvlUe Electric Rall-way Company. That company was formed 
by the consolidation, under the Tennessee statute, of four Tennessee street-railway 
companles, each of which owned and operated street rallroads In the citj' of Knox- 
ville. By this consolidation the oorporate property, powers, and franchises of each 
of the constituent companles passed to the Knoxville Electric Railway Company. 
Mill. & V. Code, §§ 12«3-1269, inclusive. The mortgages foreclosed included ail 
the property and franchises of the Consolidated company, and Africa claims to 
hâve succeeded to the ownership of the said Consolidated Une of street railroad, 
and to ail of the street grants and franchises of each of the constituent companies, 
and to the franchises essential to tbe opération for toUs of a street railroad. 

The senior constituent company was the Knoxville Street-Railroad Company, a 
corporation organized January 7, 1876, under the gênerai corporation law of Ten- 
nessee. Mill. & V. Code, §§ 170i, 1705; Id. |§ 1920-1925, Inclusive. The articles 
of association flled by the Knoxville Street-RaJlroad Company thus descrlt)ed the 
termlnl and route of the street railroad which they proposed to constmct: "Com- 
menclng at the intersection of Main and Gay streets in said town, and extendlng 
thence and over said Gay street to Jackson street; thence on and over said the 
same to Broad street; thence on and over the same to the point of intersection witli 
Crozier street; thence on and over Orozier to Vine street; thence on Vine to Gay; 
thence from same on and over Union street to Orooked; thence to Asylum; thence 
on same to Broad street; thence on same to Its Junctlon with Jackson street; and 
aJso extendlng along and over the portions of Crozier and Jackson streets not 
bereinbefore mentiomed, and over Depot, White, Flfth avenue, Hardee. Mabiy, 
Clinch, East Clinch, Asylum, Union, Prince, Locust, Crooked, Cumbeiland, Pat- 
ton, Morgan, Park, Tempérance, State, HiU, McGhee, Jackson, Bellevue, Fiorida, 
Pouche, MiU, Kennedy, and Main streets; and also extendlng on and over ail 
sueh other streets or extensions of streets as are now or may be hereafter opened 
or laid out in said city, to its corporate limits, and as much further, on ail such 
roads leading into the corporate limits, as said company may find it désirable to 
use and operate." On the llth of January, 1876, an ordinance was passed by the 
council of the city of Knoxville, granting a right of way to the Knoxville Street- 
Railroad Company. By the flrst section it was ordalned "that the right of way 
over and use of ail the streets of said city ♦ • • mentioned and described in 
the charter of said company, and ail other streets or extensions of streets, within 
the corporate limits, hereafter to be made, established, and opened, are hereby 
given and granted to the said Knoxville Street-Railroad Company; and also is 
granted the further right to the said company to eut and level any of the streets. 
and to build on and over the same a Une of railways to be used under its charter; 
provided always that the said company, in the use of said streets, shall be gov- 
emed and confined to the grade or grades fixed or to be flxed by the city." By 
the seventh section the ordinance was declared to hâve ail the force and èffeet of 
a written oontract. Sections 8, 9, and 10 were as follows: 
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"Sec. 8. The rights and privilèges herein granted are intended and understood 
to be and exist for and durlng the corporate existence of said oompany. 

"Sec. 9. The charter of said Knoxville Street-Railroad Company, menUoned In 
this ordinance, Is that which bears the certifieate of the secretary of Btate, and 
the great seal of the state of Tennessee, afflxed on the 5th of January, 1876, and 
which is registered in Corporation Record Book A, pp. 200-204, in said secretary's 
office, and in Bool£ O, vol. 3, pp. 155-159, in the register's office of Knox county, 
Tennessee; and the said charter is to be taken and treated as a part hereof as f ully 
as though herein set out. 

"Sec. 10. Be it further ordained that ail the privilèges and Immunities and ex- 
emptions in the ordinance given and granted shall be deemed to be withdrawn 
and revobed, and this ordinance repealed, if said company shall fail to complète 
its road txack trom Main street to Jadison street within nine months from the 
passage of this ordinance." 

The route descrlbed from Madn street to Jaclison was completed withhi the tbne 
prescribed, and some extensiona of that route were shortly thereafter oonstnicted, 
though no effort was made to oecupy the large number of streets mentioned and 
deaciibed In the ordinance, and not Included by the route from Main to Jackson. 
On the 5th of July, 1892, the city council by an ordinance revolied the grant of 
January, 18T6, as to ail the streeta not theretofore occupied. In August, 1895, 
the Bame council granted to the Oltizens' Eailway Company a right of way upon 
a number of unoceupied streets of the city, including Oak, Church, and Central 
avenue, and over Gay street from Hill to Depot street This part of Gay street 
was aJready occupied by the double traclis of the complalnant, and the ordinance 
granted a right of way over Gay street on condition that no addltlonal track should 
be constructed thereon,— a condition which wonld compel ttie use of complain- 
anf s tracks for a short distance, either as the resuit of an agreement with him or 
through condemnatlon proceedings. 

The pleadhigs and exMbits make It clear that both the complainant and the 
Oitlzens' Street-Eailway Company were preparing to oecupy the streets in contro- 
versy, and that each intended to construct a line of railroad upon those streets. 
That the aetlvlty of the complainant was mainly due to the weU-imderstood pur- 
pose of its rival is equally apparent. Complainant was asserting a right to con- 
struct a raihxad on those streets upon the groimd that tiie ordinance of 1876 grant- 
ed a right of way to the old KnoxviUe Street-RaUroad Company upon and over 
every street then existing or thereafter laid out, and that he had succeeded to that 
right. The Citizens' Railway Oompany clalmed under the grant to It of 1895, 
and denied that the ooinplaînant had any authority to oecupy the streets In ques- 
tion. Neitber claimed any exclusive right, but, as the streets were narrow and 
the grants eonflictlng, flrst occupancy was deemed of great importance. TJnder 
this State of conflicttng claims, the complainant, on the night of September 29, 
1895, after or alx>ut mldnight, entered upon OaJî and Church streets and Central 
avenue with a large force of hands, and proceeded to lay down its track and plant 
its pôles at no less than five différent points, and succeeded in constmcting at 
each point a fragment of railroad track. The foUowing day the city of Knoxville 
filed a bill In the chancery court of the state against the complalnant and hls asso- 
ciâtes and servants, and obtained a preliminary injunction restraining complaln- 
ant from proceeding with the construction of its said railroad. Being thus cheek- 
mated, the complainant resorted to the United States ciifcuit court, and there flled 
the présent bill, making both the city of Knoxville and the Citizens' Railway Com- 
pany défendants. The object of this bill was to enjoln the city and the Citizens' 
Railway Company from removing the track and pôles so clandestinely placed upon 
the controverted streets; the ground upon which this relief is sought being that 
his right Is valid under the ordinance of 1876, and that the city had threatened to 
remove by force the fragments of road so constructed, and that like threats had 
•been made by the railway company. Thèse short and detached fragments of road 
so placed on said streets seem to be regarded as monuments marklng prlority of 
occupancy. and as such being deemed of a value not to be adequately measured 
by the rude machinery of a law court. This bill was answered under oath. An 
application for an Injunction was argued and elaborately considered by Judge 
Olark, who. betag of the opinion that complainant was vested with a eontract 
right to pnter upon and oecupy any and ail of the streets of Knoxville by vlrtue 
of the ordinance of 1876, granted an injunction according to the prayer ofthe bili. 
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From this order allowlng an Injunctlon an appeaJ bas been perfected under the 
seventh seeticm a! the court of appeals act of March 3, 1891. 

Joshua W. Caldwell, for ipayor, etc., of Knoxville. 
TuUy R. Oornick and Lucky, Sanford & ïyson, for Citizens' Ey. 
Co. 
Webb & McClung and Wheeler & McDermott, for Africa. 

Before TAFT and LUEÏON, Circuit Judges, and HAMMOND, J, 

LURTON, Circuit Judge, after mailing the foregoing statement 
of facts, delivered the opinion of the court. 

The principal points urged by œunsel against the granting of 
an injxinction are thèse: (1) That any street grant which accrued 
to the Knoxville Street-Railroad Company, or its successors, un- 
der the ordinance of 1876, has been abandoned or lost,^upon streets 
unoccupied, by the failure of that company and its successors to 
avail itself, for a period of nearly 20 years, of the consent tliereby 
given; and that an intention to abandon the right of way upon 
the unoccupied streets is established, not only by the long delay 
in occupying them, but by acts and conduct inconsistent with the 
présent existence of such right. (2) That the complainant is es- 
topped from denying the abandonment of a right of way upon un- 
occupied streets, and the validity of the repealing ordinance of 
1892, by the conduct of his predecessors in the title, and of himself, 
in applying for and accepting spécial ordinances granting rights 
inconsistent with the légal existence of rights on such streets un- 
der the ordinance of 1876, and especially by the application in 1895 
for a right of way upon the streets now in controversy. (3) Be- 
cause the spécial facts stated in the bill as ground for équitable 
relief by injunction are insufflcient in law, or, if suflQcient, are de- 
nied by the sworn answer, and not supported by the ex parte afiS- 
davits filed in support of the application for a preliminary injunc- 
tion. (4) Because the right of way granted under the ordinance of 
1876 was limited to the corporate existence of the Knoxyille Street- 
Railroad Company by express provision contained in the eighth 
section thereof, and that the corporate existence of the Knoxville 
Street-Eailroad Company terminated upon the consolidation of 
that company with other street-railroad corporations in 1889. (5) 
Because the articles of incorporation do not designate the termini 
of the proposed raiiroad, or the gênerai route between such ter- 
mini, as required by the gênerai corporation law, under which the 
Knoxville Street-Railroad Company was organized. (6) That the 
ordinance of 1876 does not constitute a valid grant of a right of 
way upon any particular street or streets, beyond the spécifie route 
flrst described in the charter, to which référence is made, to wit: 
"Commencing iat the intersection of Maîn and Gay streets, and ex- 
tending thénce and over said Gay street to Jackson street; thence 
on and over the same to Broad street; thence on and over the same 
to the point of intersection with Crozier street; thence on and over 
Crozier to Vine street; thence on Vine to Gay; thence over same 
on and over Union street to Crooked; thence to Asylum; thence 
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on same to Broad street; thence on same to junction with Jackson 
Street." That the remainder of the ordinance does not constitute 
a valid "consent," within the meaning of the statuts, to the use 
of the network of streets afterwards mentioned, nor to those em- 
braeed in the gênerai terms, "also extending on and over ail of 
such other streets or extensions of streets as are now or may be 
hereafter opened or laid ont in said city, to its corporate limits." 

In Bissell Oarpet-Sweeper Co. v. Goshen Oarpet-Sweeper Ck)., 
19 C. C. A. 25, 72 Fed. 545, this court undertook to construe the 
seventh section of the act of March 3, 1891, allowing appeals to 
this court from orders or decrees allowing or refusing preliminary 
or interlocutory injunctions, and to indicate our practice upon ap- 
peals from both kinds of injunctions. We there said, touching 
appeals from preliminary injunctions, that: 

"Where a preliminary injunction is allowed upon a prima facle showlng, and 
wltliout the détermination of tlie merits, tliis court will ordinarily, on an appeal, 
«onsider only the question as to whether, on the prima facle case made, there has 
been an abuse at d'iscretion. Such prèliinlnary injunctions are ordinarily hilended 
only to operate pendente lite, or until a hearlng on the merits can be had. They 
axe granted upon a mère summary showlng upon affldavits. Thelr Issuance is not 
a matter of right, and rests in the sound discrétion of the judge." 

In the same opinion we also said, in regard to the same claas of 
appeals, that: 

"Qulte another question would arise if, on an appeal from such an order, ^\s 
court, upon the record, should conclude, not only that no case was exhiblted for a 
preliminary Injunction, but also that the bill could not be entertained for any pur- 
pose. In such a situation, shall It refuse to détermine the case on the merits, and 
refuse to direct the lower court to dismlss the bill? Must It confine Itself to a 
mère expression of opinion that the discrétion of the court had been erroneousdy 
exercised, and permit a fruitless suit to be prosecuted to a final decree, ultimately 
to end in dismissal? Clearly, the court oï^ht not to Idly sit, and merely advlse 
the eounsel and lower court, but should, if it has jurisdlction, and it has before 
it a sufflcient record to enable it to do jfustice, pronounce a judgment upon the 
malts, and direct the inferior court to do what it originally ought to hâve done." 

The appeal now under considération présents one or more ques- 
tions of law going to the root of complainant's right of way upon 
the streets in controversy. Thèse questions arise upon the face of 
the ordinance of 1876, and involve, not only its validity, but its 
meaning, and the duration of the rights thereby granted. They 
were considered by the court below, and an elaborate opinion filed, 
construing and determining the validity, scope, and duration of 
the street rights attempted to be conferred. The same questions 
are presented fully 'by the record in this court. Why shall we 
refuse to consider or décide them? What good is to be accom- 
plished by conflning ourselves to the shell of the case, and refusing 
to décide a question of law, because it is one of grave character, 
and goes to the foundation of the litigation? The practice of re- 
fusing to détermine grave questions of law upon a mère motion 
to dissolve an injunction, or upon an application for a preliminary 
injunction, is discussed by Chancellor Cooper in Owen v. Brien, 
2 Tenu. Ch. 295. The rule of practice there considered is only one 
for the government of nisi prius courts, and not one of universal 
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obligation. The practice npon suoh motions, as very clearly stated 
by Chancellor Gooper, in the case cited, was tliat: 

"TJpon a motion to dissolve an injunction, It Is neitlier necessary nor proper for 
the court to undertaice to décide the case upon its merits, for there is no mode, un- 
der our System, of correcting his errors, if lie should malîe any, 1q the conclusions 
arrived at. No appeal can be taken from sueh rullngs, and, in the meantime, 
irréparable Injury may be done. If the court can see that there is a substantial 
question to be deeided, it should préserve the property until such question can 
be regularly disposed of." 

Great Western K. Co. y. Birmingliam & O. J. K. Go., 2 Phil. Ch. 
602; Glascott v. Lang, 3 Mylne & C. 455; Shrewsbury v. Eailroad 
Go., 1 Sim. (N. S.) 410, 426; Ballard v. FuUer, 32 Barb. 68. 

tJpon the other hand, such an injunction ought not to be granted 
unless the plaintiff's right seems very clear, and the injunction 
will not operate with more hardship upon the défendant than its 
disallowance upon the plaintiff. Shinkle v. Railroad Oo., 62 Fed. 
690-692. 

It is manifest that thèse rules of practice hâve no opération, 
upon an appeal to this court, where the légal questions are pre- 
sented by the record in such a manner as that justice can be done 
the litigants, and fruitless delay and a second appeal avoided. 
Though this court will not. feel itself compelled to consider and 
décide such appeals upon the merits, yet it will do so when the 
circumstances seem to require it and the record is suflicient. This 
practice has the high sanction of the court of appeals for the 
Fourth circuit in the case of Green v. Mills, 16 G. C. A. 516, 69 
Fed. 852, where the opinion was by Chief Justice Fuller. 

Without expressing any opinion upon the other objections urged 
by counsel for appellants, we are content to reverse the decree 
of the lower court upon the ground that the ordinance of 1876 
was not a valid or, effectuai consent to the occupation of any street 
other than those embracèd by the route beginning at the inter- 
section of Main and Gay streets and terminating at the junction of 
Broad and Jackson. The termini and gênerai course of that route 
are speciflcally described, and the requirement of the tenth section 
of the ordinance, that the track upon those streets shall be laid 
within a given time, is an effectuai récognition of that Une as a 
route speciflcally consented to by the municipality. The ordinance 
itself does not descrlbe or specify or mention the streets over which 
it was proposed to grant any right of way, but grants a right of 
way over ail the streets of the city "mentioned and described in 
the charter of said company, and ail other streets or extensions of 
streets, within thé city limits, hereafter to be made, established, 
and opened, are hereby given and granted." When we turn to the 
charter we flnd no beginning or ending of any spécifie line, route, 
or System, other than that set out above, which description is im- 
mediately followed by thèse words: 

"And also extendfeig along and over the portions of Crozier and Jackson streets 
not hereinbefore mentioned, and over Depot, White, Fifth avenue, Hardee, Mabry, 
Cllnch. Bast Clinch, Asylum, Union, Prince, Locust, Crooked, Cumberland. Fat- 
ton, Morgan, Park, Tempérance, State, Hill, McGhee, Jackson, Bellevue, Florida, 
Fouche, MIll, Kennedy, and Main streets; and also extendlng on and over ail 
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Buch otier streets or extensions of streets as are now or may be hereafter opened 
or laid out in said city, to ils corporate Umits, and as much further, on ail such 
Kiads leading into the corporate limlts, as eaid company may find it désirable to 
lise and operate." 

Under the well-settled law of Tennessee the power to grant to 
a public corporation a right of way for the opération of public 
railroads, comnaercial or street, on or over a particular street or 
public highway, résides primarily in the législature of the state, 
but may be delegated to municipal governments. Kailroad Oo. v. 
Adams, 3 Eead, 598; Railroad Co. v. Bingham, 87 Tenu. 522, 11 
S. W. 705; Dill. Mun. Oorp. §§ 519-521. The restrictions imposed 
by the amendments to the constitution adopted in 1870, whereby 
the législature is required to provide for the organization of cor- 
porations by gênerai law only, would perhaps prevent the granting 
of a particular right of way to a particular corporation, as was 
done in the charter construed in Kailroad Oo. v. Adams, 3 Head, 
598. A right of way upon a public street, whether granted by act 
of the législature, or ordinance of city council, or in any other 
valid mode, is an easement, and as such is a property right, capable 
of assignment, sale, and mortgage, and entitled to ail the consti- 
tutional protection afforded other property rights and contracts. 
Oity of Détroit v. Détroit Citizens' St. By, Oo., 22 U. S. App. 
570, 12 C. 0. A. 365, and 64 Ped. 628; Louisville Trust & Banking 
Oo. V. Oity of Cincinnati (decided at présent term) 76 Fed. 296. 

In Tennessee two things seem essential to the légal maintenance 
and opération of a street railroad, — a corporate organization, 
whereby the franchise essential to the opération of a street rail- 
road for tolls is to be obtained ; and the right to enter upon par- 
ticular streets and occupy them with the necessary tracks and 
other equipment for the opération of a street railroad. The ârst 
requisite can be obtained only from the state by organization un- 
der the gênerai incorporation law provided for those wishing such 
a franchise. To obtain the second requisite, the first essential is 
that the proper form for such a charter, being sections 1920-1925, 
inclusive, Mill. & V. Oode, shall be used. The code provisions re- 
terred to authorize the organization of a corporation "for the pur- 
pose of constructing a street railroad" in a particular city, to be 
named in the application. The same statute requires that this ap- 
plication shall set out the termini and gênerai route of the proposed 
street railroad. Having completed the organization of such a com- 
pany, it next becomes essential to obtain a right of way upon the 
streets embraced between the termini named in the charter and 
included in the route therein described. For this purpose power is 
given the company to contract with the city authorities for the 
needed grant, with the distinct and emphatic proviso that: 

"No one of the streets of said city shall be used by sald company, nor shall any 
rails be laid down, until the consent of the city authorities has been flrst obtained, 
and an ordinance shall hâve been passed, presmbing the terms upon whlch the 
same may be done; or if the said road extend into the country, the consent of the 
county court must be flrst obtained." Mlll. & V. Code, § 1921. 

As we hâve already seen, the power to grant a right of way 
upon the public streets résides primarily in the législature of the 
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State. This power may be, and îs, by the provisions of thîs street- 
rallroad law, delegated to the municipal government of tlie city 
in wliich tlie proposed railroad is to be operated. Tliis delegated 
authority is a trust, to be exercised for the public beneiit by or- 
dinance duly passed, and subject to the limitations and for the 
purposes intended by the statute. What is the extent of the pow- 
er intrusted to the city government? The answer is plain. It is 
to "consent" to the occupation of such of the streets of the city, 
between the termini named in the charter, and within the gênerai 
route désignated therein, as shall be deemed in the interest of 
the public. The "consent," v?hen given by ordinance duly passed, 
constitutes a grant of a right of way on and over the streets named 
or described in the ordinance, and constitutes a contractual or- 
dinance, conferring an easement which is irrévocable. By such an 
ordinance an incorporeal hereditament is created and vested in the 
grantee. Until "consent" has been given by ordinance, prescrib- 
ing the terms upon which the streets desired may be occupied, no 
Street right exists in the railroad corporation. It is a corporation 
endowed with the substantial corporate franchise essential to the 
opération of a street railroad, but it is unable to exercise this fran- 
chise because it has no right to enter upon the streets and there 
construct the necessary tracks and other appliances needf ul to the 
maintenance and opération of a street railroad. The power to 
"consent," and the power to prescribe the "terms" upon which it 
will consent, implies the power to refuse to consent, or to consent 
only upon terms and conditions deemed wise, including the right 
to impose such limitation upon the duration of the grant as 
sliall seem proper to the législative discrétion. City of Détroit 
V. Détroit Oitizens' St. Ey. Co., 22 U. S. App. 570-599, 12 C. C. A. 
365, and 64 Fed. 628; Louisville Trust & Banking Co. v. City of 
Cincinnati (decided at présent term) 76 Fed. 296. The delegated 
power to be exercised by the city government is not an unlimited 
one. It is the power to consent to the occupation of the publie 
streets by a street railroad having a deflnite beginning and ending, 
aud whose gênerai route is désignated in its charter. Within those 
limits it may exercise discrétion. Beyond those limits its power 
does not extend. It is a power to be exercised by the public, 
through its représentatives, constituting the city government, for 
tlie public beneflt, and for public purposes only. It is a power held 
in trust, and cannot be exercised for private purposes nor delegated 
to a street-railroad company. The statute contemplâtes that tie 
corporate powers obtained by organization as a street-railroad com- 
pany shall be for the purpose of constructing a street railroad in 
a particular city, and that the road, route, or System shall hâve a 
deflnite beginning and ending and a deflnite gênerai route. When 
such a railroad is proposed, the législature has, in effect, said to 
the city government: 

"We delegate to you the power to eonsider thîs matter. If the proposed railroad, 
or any part of it, seems to you a matter of public convenienee, and you can agrée 
with such Company as to the occupation of the streets over which it proposes to 
construct its railroad, you may do so, provided you do so by ordinance, and therein 
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express the tenns and conditions upon whlch you grant the neeessary Elieet 
rights." 

The ordinance under considération widely départs from tlie pow- 
er eonferred upon tlie city by this statute. So far as it consented 
to the occupation of tlie streets included within the route described 
as beginning at the intersection of Main and Gay streets and 
terminating at tlie junction of Broad and Jackson, it is in con- 
formity with the power, and Talid. The remainder of the grant is 
in excess of the power of the city. The elïort to add to that spé- 
cifie grant the power to occupy every other street within the city, 
and ail which should at any time thereafter be laid out or extended, 
amounts to nothing more or less than a renunciation of the power 
of control over the entire streets of the city, and a délégation to 
the Knoxville Street-Railroad Company of the right to detennine 
which of a medley of streets should be thereafter occupied by it 
for street-railroad purposes and the routes to be occupied by future 
extensions of the line actually designated by both charter and or- 
dinance. 

To say that the whole of the grant constitutes a route or system 
is absurd. The grant covers every street, and, if occupied, would 
resuit in a railroad upon the four sides of every city square. The 
city would be covered by a line of railroad having the system of 
a checkerboard, regardless of the public interest, and in défiance 
of the public necessity. No community would for a moment tol- 
erate such an unnecessary and harmful obstruction of its streets, 
and no company could possibly contemplate such a multiplication of 
parallel lines, crossed at right angles at each cross street by another 
séries of like parallel lines. The clear purpose of this ordinance 
was to enable the grantee to elect from time to time what streets 
it would occupy, and what new lines, or extensions of old ones, its 
interests as a private corporation would justify. To delegate this 
power to a street-railroad company is wholly inadmissible, violâtes 
every principle of public policy, and has no sanction in law. The 
provision of the statute which we hâve heretofore cited, providing 
that "no one of the streets of said city shall be used by said com- 
pany * ♦ ♦ until the consent of the city authorities has been 
flrst obtained and an ordinance shall hâve been passed prescribing 
the ternis on which the same may be doue," is a clear implication 
that the city authorities shall know what streets the proposed rail- 
road is to occupy, and intelligently détermine whether the public 
interests will thereby be subserved. 

This principle, that a municipal government may not delegate 
its power to détermine which of the streets of the city may be 
occupied by such companies, was lately recognized and applied in 
a case where the délégation was of much less importance than 
that hère involved. A city ordinance empowered a street-rail- 
road company "to construct any and ail neeessary curves, sidings, 
crossovers, and switches that may be required for the proper, safe, 
and economical opération of the railway." The ordinance was held 
invalid, as delegating a discrétion which the municipal govern- 
ment was itself bound to exercise. State of New Jersey v. Mayor, 
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etc., of Jersey City (Sup. Ot. N. J.; 1894) 30 Atl. 531. In the case 
of Railway Oo. v. Jones, 34 Fed. 579, where the opinion was by 
Circuit Judge Caldwell, the same question arose upon an ordinance 
of the city of Pine Bluff, Ark., by which an exclusive right of way 
was granted to certain named persons for the purpose of construct- 
ing and operating a street railroad. The grant was of the right 
to occupy certain named streets, "and ail other streets, within the 
présent and future corporate limits of the city of Pine Bluff, as 
the parties of the second part think the public necessities require." 
The ordinance required, as in the case at bar, that a particular 
line over certain streets should be constructçd within a limited 
time. After this line had been constructed, the city granted a 
right of way over other streets to Jones. The original grantees 
sought to enjoin the junior grantee, claiming that their right of 
way was exclusive, and embraced ail the streets in the city. The 
claim was held invalid, the court holding that: 

"The powCT and duty of determintog whea and on what streets the public con- 
vemlence requlres street rallroads ia devolved by law on the city coundl, and that 
body cannot refuse to discharge this duty, or devolve It on a street-car company, 
whose action would be controlled by its own, rather tlian the public, Interest." 

The conclusion we reach is that the complainant has no right 
to occupy the streets in controversy, to wit, Oak, Church, and 
Central avenue, and that the fragments of track put down upon 
them, under the circumstances stated heretofore, were unlawfully 
constructed, and are a nuisance, which the city may lawfuUy re- 
move therefrom. The injunction was improvidently granted. The 
case will be remanded, with direction to discharge the injunction 
and dismiss the bill, with ail costs. 

On Pétition for Eehearing. 

(December 8, 1896.) 

LTJRTON, Circuit Judge. Thèse cases are again before us upon 
a pétition to rehear certain points complained of by appellants, 
and upon an answer of the appellee flled by direction of the court. 
(1) The court failed to take notice of the fact that Central avenue 
and Crozier street are one and the same street, the name of Crozier 
street having been changed to Central avenue since the incorpora- 
tion of the Knoxville.S'treet-Eailroad Company. This change of 
name does not affeet the validity of the easement granted by the 
ordinance of January 11, 1876, in so far as that ordinance, by réf- 
érence to the charter, granted a right of way over the disputed 
route, described in the charter as beginning at the intersection of 
Main and Gay streets, "and extending thence over said Gay street 
to Jackson; thence on and over the same to Broad street; thence 
on and over the same to the point of intersection with Crozier 
street; thence on and over Crozier to Vine street; thence on Vine 
to Gay; thence from same to Asylum; thence on same to Broad 
street; thence on same to its junction with Jackson street." (2) 
This correction involves a hearing upon certain other défenses 
which are now said to be applicable to a part of the right of way 
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on Central avenue between Broad street and Vine street. Thèse 
défenses were originally made to ail the street» upon which com- 
plainant claimed a right of way under tke ordinance of 1876, which 
had not been actually occupied by bis predecessors in the title prior 
to the repealing ordinance of 1895. It is urged now that a portion 
of the right of way on Central avenue between Broad and Vine, 
being that portion included in the right of way over the route 
deflnitely described, has not been actually occupied, and that, al- 
though the grant was originally valid, it has now no validity for 
several reasons, namely: (a) That the fragment of track laid south 
of Broad on Orozier, September 30, 1895, was laid for obstructive 
purposes only, and was not such a bona âde prior oecupancy as 
should give it a prior right of oecupancy; (b) that, whatever the 
rigihta of the Knoxville Street-Railroad Company originally, they 
hâve lost by aonuser or by specdûc and intentional abandonment; 

(c) that any such right of way has been terminated as to ail unoccu- 
pied parts of the gênerai route granted by the consolidation of 1889; 

(d) that the repealing ordinance of 1893 was valid as to any unoccu- 
pied part of said line; (e) that the conduct of complainant and his 
predecessors has been such as to estop him from claiming that any 
right of way now exists on unoccupied parts of said right of way. 

Thèse défenses were mentioned in our opinion, and their consid- 
ération reserved. Upon the assumption that Central avenue, as 
well as Ohurch and Oak streets, were not included within the valid 
part of the ordinance granting a right of way to the Knoxville 
Street-Bailroad Company, it became unnecessary to pass upon any 
other question than that arising upon the face of the ordinance of 
January H, 1876. Holding that complainant had no street rights, 
under that ordinance, not included within the designated route 
suflaciently described by référence to the charter, we declined to 
consider any other question. Thèse other défenses, in view of the 
correction now made, should be heard upon their merits, so far as 
they affect complainanfs rights upon the unoccupied part of Cen- 
tral avenue between Broad and Vine streets. The appeal was from 
an interlocutory injunction. So far as the propriety of that in- 
junction depended upon the validity of the ordinance of January 
11, 1876, we were in possession of a complète record, and could do 
full and final justice by determining the matters of law upon which 
the street rights claimed under that grant depended. It now ap- 
pearing that one of the unoccupied streets in controversy is claimed 
by complainant under the valid part of the ordinance of 1876, it be- 
comes essential, before he shall be adjudged to now hâve a valid 
right to occupy that street, that each of the other défenses should 
be heard and disposed of upon its merits. The prima facie right 
of the complainant to occupy Central avenue between Broad and 
'^''ine streets is an ascertained right, resulting from the validity of 
the grant under which it is claimed. Whether or not that grant 
has been lost dépends upon a great variety of facts, which can only 
fully appear after proof has been taken. No such abuse of dis- 
crétion appears as would justify an entire dissolution of the tem- 
porary injunction granted pendente lite, and the record is not in 
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sueh a condition as to justify a final disposai of the questions of 
faet upon which the ultimate rights of tlie parties must dépend. 
Thompson v. Nelson, 18 C. C. A. 137, 71 Fed. 339. What we hâve 
said as to any unoccupied portion of Central avenue applies equal- 
ïy to any unoccupied portion of any other street included within 
tiie valid gênerai route. If there be any such unoccupied portion 
of such Street, the défendants are at liberty to présent any défense 
to a présent claim of ri^ht of way thereon not inconsistent with the 
questions actually decided. We did not undertake to pass upon 
any question in respect of the validity or construction of the char- 
ter of the Oitizens' Street-Raiiway Company, or upon the extent and 
validity of any ordinance under which it claims street rights. 
Xeither did we, nor do we now, intimate any opinion touching any 
l'ights of way claimed by complainant under other ordinances, ei- 
ther to him or to any predecessor in title, or as to any rights of 
occupancy dépendent upon limitation or matter of estoppel. Ail 
such questions are reserved until final hearing. 

The reopening of the cases seems necessitated by the discovery 
of the identity of Central avenue and Orozier street, and by the fact 
that an insigniflcant portion of Central avenue is not under the 
actual occupancy of complainant. The former direction to dis- 
miss complainant's bill must be retracted. The causes will be re- 
manded, with directions to dissolve the injunction, except in so 
far as it opérâtes to restrain défendants from interfering with any 
tracks or other equipment belonging to complainant, pending this 
litigation, upon any part of the right of way under the ordinance 
of 1876 held by this court to hâve been validly granted. The 
causes will be remanded for such further proceedings as may not 
be inconsistent with this opinion. Each party will pay its own 
costs of appeal. The costs below will abide the final decree. 
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(Circuit Court of Appeals, Sixth Circuit. Deeember 8, 1896.) 

No. 422. 

1, Bill dp Rbvibw — Affiumbd Decbkb — Application to Appellate Codht. 
An application for leave to file a biil of review after the decree tias been af- 
flrmed is propeiiy made to the appellate court. 

8. Same — Newly-Discovbrbd Evidence— Impeaching Witnbsses. 

The discovery of new évidence, or of new witnesses, Impeaching wltnesses 
upon the original hearing, or for the purpose of showing subornation or per- 
jury of such wltnesses, is not generally regarded as a sufflcient ground for al- 
lowing a bill of review. And this is especially the case where the credibility 
of the witnesses was directly put in Issue at the original hearing. 

8. Same — Cumulative Evidence. 

Where the newly-discovered évidence does not consist of documents or other 
irrefragible evideiice, but in the mère cumulation of witnesses to a fact once 
litigated, permission to file a bill of review should rarely be aUowed. The 
new évidence, if cumulative merely, should be very clear, highly pertinent, 
and so well proven as to be con troll ing In Its influence. 
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•4. Sam-e— Dtscovert o¥ Books— Negiigeuce. 

Failure to prove, at the original hearing, the loss of books, the contents of 
whieh were sought to be proved by secondary évidence, so that such évidence 
■was excluded, held to be such gross négligence as would prevent the subsé- 
quent discovery of the books from being good ground for flling a bill of review, 
though it be then shown that the books were in faet lost at the time of the 
original hearing. 

6. Samb— Effect of New Evidence. 

Leave to flle a bill of review will be denied when the effect of the newly- 
discovered évidence is at most inerely to increase an exlsting doubt as to the 
real truth of the matter in issue. 

Pétition for Leave to File a Bill of Review. 

Stone & Sudduth, P. B. Thompson, Sr., and Humphrey & Davie, 
for petitioners. 

St. Geo. E. Pitzhugh. and 0. A. Hardin, for respondents, 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge. This is an application for leave to flle 
a bill of review upon the ground of newly-discovered évidence. The 
original decree was pronounced by the circuit court for the district 
of Kentucky in June, 1894. Upon an appeal to this court, this de- 
cree was afiSrmed, June, 1895. A pétition to rehear was flled, and, 
ùpon considération, denied. A pétition was then flled in the su- 
prême court praying that court to take the case upon a writ of cer- 
tiorari. This, too, was denied in April, 1896. The case was remand- 
ed by this court to the circuit court with directions that its decree 
be afflrmed and executed. The opinion of this court is reported in 
68 Fed., at page 730, and in 15 G. G. A., at page 632. 

As this is but a continuation of that case, we shall take it up from 
the point where that report left it. As the decree sought to be re- 
viewed is in fact the decree of this court, the application for leave to 
flle a bill of review is properly made hère. Southard v. Russell, 16 
How. 546; Kingsbury v. Buckner, 134 U. S. 650-671, 10 Sup. Gt. 638; 
Bank v. Taylor, 4 G. G. A. 55, 58 Fed. 854. On a mandate from this 
court, the circuit court can only record our decree, and proceed with 
its own decree as aflSrmed, or upon the decree it was directed to en- 
ter, and has no power to alter, rescind, or modify such decree, un- 
less leave to do so is reserved, or flrst had and obtained by applica- 
tion to this court. The decrees and mandates of this court hâve pre- 
cisely the same flnality as the decrees and mandates of the suprême 
court. Bissell Carpet-Sweeper Go. v. Goshen Sweeper Go., 19 G. G. 
A. 25, 72 Fed. 545. 

The original bill was flled for the purpose of obtaining payment 
of a note in thèse words : 
"(9,9S5.) October 18, 1882. 

"Seven years after date we promise to pay to the order of M. M. Mays or 
Barer the Some of Nine thousand Nine hundred and eighty- five-100 Dollars, 
value received, with interest at the rate of 6 per cent per annurn from date until 
paid. Negotiable and payable at the 4 Natiol Bank Cincinnati, if not paid when 
dew to Bring 8 per sent from date. Dunlavy & Scott. 

"Trustées of the Society of Shakers at Pleasant Hill, Ky." 

7T P.— 33 
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The ground upon wMcïi équitable jurisdiction was rested is fully 
discùsSed and decided in the opinion of this court heretofore cited, 
and néed not be hère referred to. This note, before maturity, was 
indorsed to Oliver Watson, and by the latter transferred as collatéral 
security to Henry Souther. A number of défenses were interposed, 
ail of which were considered both by this and the circuit court. 
Among thèse défenses heretofore litigated, and decided adversely to 
the petitioners, was the défense that the note did not represent a 
real transaction, and rested upon no considération; that in fact M. 
M. Mays was an impecunious person, having no money to lend, and 
was wholly without crédit or character; and that he hàd not in fact 
loaned the money represented by said note to said society or its 
trustées, nor to Dunlavy or Scott, officially or personally. Touching 
this défense this court said: 

"We are .entlrely satlsfied that Dunlavy signed the note; that Is, that the sig- 
nature Is in hls handwritlng. This was alinoet conceded by eounsel for défend- 
ants in the argument. But the évidence leaves It clear enough. This fact gœs 
far towards proving the good falth of the transaction. Dunlavy's réputation 
for Integrity is not impugiaed. He appears always, during hls llfe, to hâve had 
the entlre confldence of the society, and was trusted by It in its most important 
business affairs. There is no groimd whatever shown for suspecting him. Nor 
Is there any proof that the Instrument is not such as was Intended. It recites 
ttiat the considération for whIch it was given was in fact reeeived. There is 
afQrmatlve proof from wltnesses that the money represented by the note was 
pald, and there Is no proof to the contrary. The law présumes good faith and 
fair deallng. There is nothing but the singularity of the transaction to raise a sus- 
picion of anything wrong, and this Is not sufflelent to overcome the positive évi- 
dence supported by the légal presumption. It is not necessary, therefore, to dé- 
termine whether Watson is a 'Ixma fidu holder,' as that term is employed in the 
law of negotiable paper. We thlnk the decree of the court below is right, and It 
is aocordingly afflrmed." 15 C. O. A. 632, 68 Fed. 741, 742. 

The newly-discovered évidence upon which petitioners seek to re- 
open said decree relates wholly to this question of the considération 
for ihe note, or its fraud.ulent obtension by M. M. Mays, the payée. 
The business afflairs of the Shaker Society were managed entirely by 
three trustées chosen by the community, who were gênerai agents 
and trustées. At the date of the making of this note, October, 1882, 
thèse three trustées were B. B. Dunlavy, E. Scott, and Stephen Bois- 
seau, Two of them, Dunlavy and Scott, died before suit was brought. 
The survivor, Stephen Boisseau, was a witness, and testified in the 
case, but has since died. The bill of reiiew, which accompanies the 
pétition for leave to file same, undertakes to state the newly-dis- 
covered évidence, and affidavits of the witnesses by whom this new 
évidence is to be made are filed with the bill of review as exhibits. 
The défendants hâve, by leave of court, filed certain counter affi- 
davits. The points upon which new évidence is said to hâve been 
discovered are thèse : 

First. It is said that the complainants in the original suit sought 
to establish that the note in suit had been executed for money loaned 
by said M. M. Mays by the testimony of Mary Myers and Fannie 
Owens, two married daughters of the payée, who did not himself 
testify, though living and compétent as a witness. It is then char- 
ged that the testimony of said Mary Myers and Fannie Owens "was 
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fraudulent and perjured proof ; that they had been suborned to tes- 
tify by tlieir fatber, M. M. Mays," and were induced or compelled 
by him to give their sworn dépositions in that case, and swear that 
they had seen the money paid to B. B. Dunlavy by M. M. Mays at 
the time the note was executed. The discovery of new évidence, or 
of new witnesses, impeaching witnesses examined upon the original 
hearing, or for the purpose of showing subornation or perjury of 
such witnesses, is not generally regarded as a sufflcient ground for 
allowing a bill of review. This was a point involved in Southard t. 
Russell, 16 How. 546-568. In that case it was sought to review the 
decree upon the ground that the successful party had suborned and 
bribed a principal witness, who had delivered important évidence 
in his favor. Justice Nelson, for the court, touching this ground 
for relief, said : 

"Without expressing any opinion as to the Influence this tact. If produced on the 
original hearing, mlght hâve had, It is sufflcient to say that it dœs not corne 
withln any raie of chancery proceedings as laying a foundation, much less as 
évidence in support of a bill of review. The rule, as laid down by Chancellor Kent 
(Uvtogston V. Hubbs, 3 Johns. Ch. 124), Is that newly-discovered évidence whlch 
goes to Impeach the charaeter of witnesses examhied In the original suit, or the 
discovery of cumulative witnesses to a litigated fact, is not sufficient. It must be 
différent, and of a very decided and controlllng charaeter. Brewer v. Bowman, 
3 J. J. Marsh. 492; 6 Madd. 127; Story, Eq. PI. § 413. The soundness of this 
raie is too apparent to requlre argument, fcar, if otherwise, there would scarcely 
be an end to litigation in chancery cases, and a temptatlon would be held out to 
tamper with witnesses for the purpose of supplying defects of proof In the original 
cause." 

See, also, U. S. v. Throckmorton, 98 TJ. S. 66 ; Maddox v. Apperson, 
14 Lea, 596; Barrett v. Belshe, 4 Bibb, 349; White v. FusseU, 1 Ves. 
& B. loi; Kimberly v. Arms, 40 Fed. 548. 

Another objection is that upon the original trial the credibility 
of thèse witnesses, Mrs. Myers and Mrs. Owens, was put directly 
in issue. Evidence was then made of statements made by them 
to a Mrs. Young, inconsistent with their évidence. There was also 
évidence attacking their charaeter for truth and veracity, chiefly 
based upon the influence of their father, as evidenced by their fré- 
quent appearance as witnesses in his behalf. Much of this testi- 
mony was incompétent, and much more was of slight importance, 
being for the most part déductions drawn by witnesses from insuf- 
flcient data. Still, the veracity of thèse witnesses was a litigated 
fact, and the new évidence is in that respect cumulative in charae- 
ter, and rests upon no such solid basis as a conviction for perjury 
or the production of documents of unequivocal charaeter. While 
there is no universal or absolute rule, as is said by the suprême 
court in Craig v. Smith, 100 U. S. 226, prohibiting the courts from 
allowing a bill of review upon the ground of newly-discovered évi- 
dence as to facts once in issue, still it is said, in the same case, 
that the allowance of leave to flie such a bill upon that ground "is 
not a matter of right in the party, but of sound discrétion to the 
court, to be exercised cautiously and sparingly." Where the new 
évidence does not consist in documents or records or other irrefrag- 
ible évidence, but in the mère cumulation of witnesses to a fact 
once litigated, permission to file a bill of review should rarely be 
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allowed. The new évidence, if it be cumulatiTe merely, should be 
very clear, highly pertinent, and so well proven as to be controlling 
in its influence. Craig t. Smith, 100 U. S. 226; U, S. t. Throck- 
morton, 98 U. S. 66; McDowell v. Morrell, 5 Lea, 278-283; Kim- 
berly t. Arms, 40 Fed. 548; Livingston v. Hubbs, 3 Johns, Ch. 124; 
Taylor y. Sharp, 3 P. Wms. 371. 

In U. S. V. Throckmorton, cited above. Justice Miller quotes ap- 
provingly from the case of Tovey v. Young, Finch, Prec. 193, where 
the lord keeper said: 

"New matter may lu some cases be ground for relief, but it must not be what was 
tried before; nor, when it consists in swearing only, will I ever grant a new trial, 
unless it appears by deeds or writlng, or that a witness on whose testimony the 
verdict was given was convicted of perjury, or the jury attalnted." 

The évidence relied upon to support this charge of perjury ia 
contained in the affidavit of one W. O. Mays, a brother of M. M. 
Mays, and an uncle of the two female witnesses he has voluntarily 
sought to impeach. The aflQdavit is indeflnite. It deals in gênerai 
statements as to conversations between M. M. Mays and his daugh- 
ters as to what their évidence would be in this case. Its strength lies 
in conclusions drawn by the aifiant, and is remarkably devoid of 
détails. Certain countef affidavits hâve been filed by complainants 
which tend to show that no importance should be attached to the 
statement of the aiflant. No explanation is made by petitioners as 
to how it cornes that the uncle of the implicated witnesses should 
Yolunteer an afifidavit intended to incriminate his own nièces in 
behalf of strangers, and in a lawsuit which does not affect him. 
Nothing tends to show that so surprising an affidavit is to be 
attributed to a gênerai désire to subserve justice; on the contrarj^, 
it is rather to be ascribed to the hostile sentiments which the 
counter affidavits show him to entertain towards his brother. 

Dunlavy died in 1886. He was the active trustée, and was the 
one with whom Mays had his dealings, and the maker of the note 
sued on. Whatever books were kept, showing flnancial transactions 
of the Society, were kept by him. Petitioners now say that thèse 
books were lost or mislaid, and hâve only been discovered since 
the affirmance of the decree of the circuit court. They now exhibit 
thèse books, and aver that they contain no entry showing the 
borrowing of any such sum of money from Mays, or any one else, 
nor the exécution of any such note. Thèse books, especially the one 
called a "buis payable book," are more in Ihe nature of loose mem- 
oranda than orderly business books. This évidence that thèse 
"books" show no évidence of such a transaction is of a négative 
character. That the debtor's books do not show a particular debt 
claimed may be some évidence that the debt does not exist. Its 
strength would dépend upon other évidence as to the regular habit 
of the bookkeeper, his exactness, care, honesty, etc. We waive a 
considération of the admissibility and weight of this proposed évi- 
dence, because we are of opinion that no case is made out which 
would justify the reopening of this decree upon this point. It was 
known on the trial that Dunlavy was dead, that he had kept books, 
and that his books had been carefully and correctly audited, after 
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his death, by an expert accountant. This accountant had been 
assisted by others, among them Boisseau, the surviving trustée. 
The déposition of this accountant, whose name wàs G-ates, was 
taken, and be deposed tbat no trace of sucb a note or such a loan 
appeared on the books. TMs évidence was excludâd because the 
books were the best évidence, and their absence was in no way 
accounted for. Petitioners now say tbat, in point of fact, most 
diligent effort was made to flnd and produce them, without resuit, 
and that they were only discovered in a most unusual place, long 
after final decree. If this proof now made as to the loss of thèse 
books had been made on the original trial, the secondarv évidence 
as to their contents then offered would hâve been admissible. The 
petitioners were clearly guilty of négligence in not laying ground 
for the secondary évidence in their control as to the contents of 
thèse books. This is fatal to the présent application, in so far as 
it rests upon the introduction of thèse books as newly-discovered 
évidence. They then knew of the existence of thèse books, and 
of their loss, and they knew that the books contained no record 
of this loan or the Mays note. Having thus been able to prove the 
existence of the bo'oks and their contents, by secondary évidence, 
their failure to lay ground for the secondary évidence is gross négli- 
gence, and no biil of review will lie to obtain the benefit of such 
proof after decree. 2 Beach, Mod. Eq. Prac. § 862. 

Third. The next, and perhaps the principal, ground upon which 
this bill of review is predicated, is a charge that said M. M. Mays 
was intrusted with a blank note signed by Dunlavv and Scott, as 
trustées, for the purpose of borrowing money for the society from 
a social society known as the Society of Economists, located in 
Beaver connty, Pa.; that, instead of so using the note, he filled it ont 
payable to himself, and fraudulently indorsed it to Oliver Watson, 
who they now say is prosecuting this suit for the benefit of said 
Mays in his own name and that of Letitia Souther; and that this 
they can show by newly-discovered évidence. Upon the original 
trial the défendants denied ail considération for this note, and intro- 
dueed much évidence tending to cast grave doubt upon the bona fldes 
of the transaction. This défense necessarily included the theory 
now advanced. There was much évidence tending to show that 
M. M. Mays was an impecunious man, of doubtful character, much 
in debt, and of bad crédit. The character of his daughters, by 
whom it was afflrmatively shown that they saw the note signed 
and delivered, and the money paid over to Dunlavy, was also severely 
attacked. Contradictory statements made by them were also shown 
by one Mrs. Young. There was, however, no serious question as to 
the genuineness of the signature of DunlavA'', and it was also shown 
that he, for the society, both before and after this transaction, 
borrowed much money for the Shakers and in their name. No effort 
was made to cast discrédit upon the character of Dunlavy, and 
there was no compétent proof tending in any way to show that in 
fact this money had not been borrowed. The afQdavits of m any 
of the members of the society are now exhibited to show that they 
knew nothing of such a loan, nor of any necessity for such a sum 
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of money. Boisseau, one of tlie trustées, ougM to liave lEnown 
most about this matter. Though examined as a witness upou tlie 
original trial, he was ominouslv not interrogated about this matter. 
Petitioners now say that he has since died, and cannot now he 
heard to say what he knew of this transaction. His silence, the 
absence of the trustées' books kept by Dunlavy, and the absence of 
ail évidence from other members of the society, was impressive. 
The effort to now introduce the books of Dunlavy, and the évidence 
of members of the society who could and should hâve spoken upon 
the original trial, is not admissible under the facts of this case, 
after final decree. The ordinance of Lord Bacon, made to define 
the right of filing a bill of review, and regulate its exercise, pre- 
scrib( 1 that no such bill "should be admitted on any new proof 
which might hâve been used when the decree was made." This 
ordinance Lord Eldon said, on the authority of Lord Hardwicke, had 
not been departed from. Young v. Keighly, 16 Ves. 348. It is not 
now averred that complainants hâve discovered any direct évidence 
assailing the considération of this note, or supporting the very 
broad charge that the note was intrusted to Mays as the agent of 
the society to use in borrowing money, and that it had been mis- 
appropriated, or that the complainants are not in fact the holders 
of the note for value. The évidence which they say is newly dis- 
covered, and on which they rely to support this charge, is of more 
than doubCÉxil value. First, they say that they hâve lately dis- 
covered a certain mémorandum book, which they call a "letter 
register," which was kept by Dunlavy, and which covers the period 
from August, 1882, to July, 1886, the time of his death; that in 
that register are found memoranda made by Dunlavy of certain let- 
ters, purporting to hâve been written to Mays, and one to a certain 
Henritza, then président of the Economite Society in Beaver county, 
Pa. The first mémorandum is dated November 2, 1882, of a letter 
written to Mays, and describes its contents only by saying, "About 
a loan." The second, to same, is dated November 8, 1882, and says, 
"Go to Economites for a loan." The third, to same, is dated Novem- 
ber 21, 1882, and the mémorandum says, "Eeport progress." The 
fourth entry is of a letter written to Henritza, the mémorandum 
saying, "For a loan." The next entry is dated December 5, 1882, 
of a letter to Mays, requesting an answer about a loan. Decemiber 
15, 1882, a letter to Mays is noted, asking him, "Trj other parties 
about a loan." January 1, 1883, mémorandum of a letter to Mays 
asking him to "report progress." April 23, a further letter to Mays 
saying, "Well supplied, but try for five or six per cent.^ September 
5, 1883, a mémorandum of another letter to Mays, asking "if loan 
could be effected." They say that, in addition to this letter register 
indicating contents of letters written by Dunlavy to Mays, they hâve 
also discovered a letter written by complainant Oliver Watson, to 
one H. L. Eads, under date of September 14, 1889. They say that 
Eads was a Shaker belonging to another community, who visited 
the society of the défendants in September, 1889, after Watson had 
informed tliem of the existence of the note in issue. This letter of 
Watson's is evidently in response to one from Eads in regard to 
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this note. Petitioners gay that tMs letter was never communicated 
to them, and was accidentally discoyered in an unusual place in the 
room occupied by Eads when staying at their village. That letter 
is in thèse words: 

"New York, U. S. A., September 14, 1880. 
"H. L. Eads, Esq.— Dear Sir: Yours of the llth to me at New York forwarded 
to me at Predericksburg, Va., from where I am now writing, althougli I am about 
leaving for New York. Mr. M. M. Mays, now living at Frederlcksburg, Va., show- 
ed me several letters from Messrs. Dunlavy & Scott to him, in substance as fol- 
lows; The Shaker community. In 1882 or 1883, owed some money, and desired to 
concentrate thèse debts, as well as to ereet some Idnd of a manufaetory; ruy recol- 
lection is, for making brooms. The trustées wrote Mays, who was acquainted wlth 
the Zoai-ites and Bconomites, to call upon thèse parties, and arrange, if possible, 
fer the loan. Maj's has also letters in answer from Mr. Ilenritza, deelining. Were 
It not that the relations between Mays and myself are a little strained at présent, 
I would obtain copies of letters, but, if you wrlte him at address given, you wlll 
no doubt reçeive them. The young man whom you saw in New York wrote me 
you had called, but, owing to my being absent on my summer vacation, I did not 
receive bis letter until a day or two ago, and, as I hâve had much trouble with 
my eyes, hâve avoided writing morè than what was imperative. The note of $9,- 
985 and seven years' interest, I understand, has been forwarded to tbe bank in 
Cincinnati, where it la payable, for collection. Trusting this will be satisfactory I 
beg to remain 

"Yours, truly, Oliver Watson." 

Petitioners f urther say that upon one occasion, while taJiing proof 
at Harrodsbùrg, Ky., for use in the original suit, St. George E. 
Fitzhugh, the leading counsel for complainants, "had in his pos- 
session several papers purporting to hâve been signed by B. B. Dun- 
lavy, and showed simply the signatures of said papers to one Poteet, 
who informed one of the members of the society who was présent 
* * * that he had seen certain papers in Fitzhugh's hands, but 
did not know what they were; that he had simply seen the signa- 
tures." The bill then proceeds by saying that counsel for défend- 
ants thereupon "called upon Fitzhugh to produce the papers," and 
that Fitzhugh produced a letter dated December 4, 18^, written 
by Dunlavy to Henritza, président of the Economite Society, and 
said tbat that was the only paper he had relating to the subject of 
controversy in said action. As a conclusion from ail the newly- 
discovered évidence that has been stated, the bill of review then 
concludes by saying: 

"Complainants aver that since finding the letter register, and the diseovery of 
the letter from the défendant Oliver Watson to H. L. Eads, they are satisfied, 
and charge the fact to be, that said St. George R. Fitzhugh, at the time of tak- 
ing said proof, and whlle he was conducting said cause, had in his possession the 
letters referred to in the said letter register, and the letters referred to in the let- 
ter of said Oliver Watson to H. L. Eads; and they charge that said letters were 
received by said M. M. Mays, and would and did fuUy explain how said M. M. 
Mays came into the possession of said note, and clearly condueed to show that it 
was given to him for the purpose of procuring a loan on behalf of said Society 
of Shakers at Pleasant Hill, Kentucky, from the Economites, and that he failed to 
procure said loan; and ail of said letters were written after the note sued on bears 
date, and after the time when the two daughters of M. M. Mays testified that the 
money was paid and the note delivered, for the attention of the court is particu- 
larly called to that part of the testimony of thèse two women where they say that 
their f ather handed over to Dunlavy a large amount of money, and Dunlavy hand- 
ed to their father a note. They state that at the time said proof was taken, and 
until the finding of said register and letter from Watson, they had no means of 
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knowing or suspectlng wliat sald papers were that were then In possession of sald 
Fitzhugh as aforesaid; and they charge that thèse papers were Improperly sup- 
pressed, and should ail hâve been exhibited." 

In support of this, tlie afifidavit of Poteet is filed, averring that 
Fitzhugh showed him the signatures of said Dunlavy, attached to 
some flve or six différent "letters," which. appeared to afiQant, who 
was acquainted Mith Dunlavy's handwriting, to be letters written 
by Dunlavy. They also file several affidavits of counsel, and others 
présent at the taking of proof on the occasion mentioned, show- 
ing that counsel for défendants then ealled upon said Fitzhugh to 
produce and file said letters so seen by Poteet, and that Fitzhugh 
did, after consulting with associate counsel, produce and flle a let- 
ter of Dunlavy to Henritza of December 4, 1882, and declared that 
he had no other paper in his possession touching this matter. The 
actual truth as to the considération for this note was not estab- 
lished to the entire satisfaction of this court upon the hearing of 
the appeal. The impecunious condition of Mays, which was well 
established, made the matter one of some singularity. That a man 
indebted as Mays was shown to be should hâve so large a sum to 
loan on so long a crédit was peculiar. Still, it does not follow that 
a man refusing to pay his debts, and having no visible estate, may 
not hâve secret means, and might not, in order to secure it against 
creditors and make provision for the future, make just such a loan 
as the one in question. Certainly, the presumptions from the mère 
exécution of the note were not overcome by mère évidence of the 
mysteriousness and singularity of the transaction. There was, in 
addition to thia presumption, the aifirmative évidence of Mrs. Myers 
and Mrs. Owens, already mentioned; and to this was added the 
testimony Of one Bailey, who proved that in 1882 he was offered 
this note by Mays, and went to see the Shakers about it, to know 
if they were disposed to pay it before maturity. Bailey swore that 
he saw Scott, one of the trustées, who took him to one of the others, 
presumably Dunlavy, and that the latter said that the note had a 
number of years to run, and that they were not prepared to pay it 
before due. Although the character of Bailey and the two female 
witnesses was assailed, yet there was no affirmative évidence im- 
peaching the genuineness or considération for this note. Thus, the 
genuineuess and the considération of this note were facts in issue, 
and decided adversely to petitioners on the former trial. If the 
évidence now sought to be introduced is material at ail, it is so only 
as tending to show that after the date of this note, December 18, 
1882, B. B. Dunlavy was in correspondence with Mays about pro- 
curing for the society a loan of money, and also with one Henritza 
about the same thing. Neither the memoranda on Dunlavy's let- 
ter register nor Watson's letter to Eads contains any intimation 
that Mays had been intrusted with the note hère in issue as an 
agent for negotiation, or with an unfllled note for that or any other 
pnrpose. The charges made so emphatically are a mère déduction 
from facts stated, wiiich do not justify such a conclusion. The fact 
that Dunlavy and Mays were in correspondence about a loan, and 
that Mays was endeavoring to procure a loan for them, was fully 
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in évidence before. The letter register of Dunlavy under date of 
December 4, 1882, notes a letter to Henritza "for a loan." That 
letter was identiûed and flled by complainants on original hearing. 
In this letter, Mr. Dunlavy wrote, among other things, as follows: 

"There was a gentleman hère on business, from the neighborhoocl of Zoar, in 
Ohio, and in conversation with him we mentioned our Intention of Ijorrowing some 
funds to develop two new enterprises tliat were startlng. A patent dump-wagon 
factory and Oie manufacture of Slialiers' Aromatic Elixlr of Malt, which required 
more ready capital than we could raise in short enough time from our regular 
income, provided we could obtain a loan at low rates of interest. This gentleman, 
M. M. Mays, remarked that Zoarites and Bconomit«s frequently had surplus 
funds to loan. » * * We would therefore be pleased to learn whether it would 
suit your convenienee to supply us with any amount from $5,000 to $15,000, and 
the lowest interest at which you could place It. • ♦ • Our friend Mays writes 
us that he applied to Zoai', and they mformed him that they had placed ail they 
had to spare a few days since, and would not hâve any more to spai-e till next 
April, when they could fumish $10,000. But it would be a great accommodation 
to us to receive it this side of Ohrlstmas." 

"Dunlavy adds in a postscript: 'If necessary, I would visit your institutiaa to 
&x up the papers, if you can furnish the accommodation, but it would be less trou- 
ble and expense to transact the business through the banks.' 

"And as the brethren at Zoar referred our friend Mays to your people, glving 
your ifeme and Lentz to addrese, we proposed to Mays to visit your place for the 
purpose, but do nOt know whether he has done so or not, as he bas not reported, 
but would be pleased to know that he bas, and the resuit. If not, would be 
pleased to receive an answer to the foregoing proposition." 

The memoranda from the newly-discovered letter register évi- 
dences nothing more material than was shown by this letter. The 
Watson letter could add nothing. It contains no admissions more 
material than vpere abundantly established by the Henritza letter. 

This brings us to the question of the Dunlavy letters charged to 
hâve been in the possession of Mr. Fitzhugh. The charge of the 
bill in this regard is supported alone by the Poteet affldavit, Mr. 
Fitzhugh, in a full affldavit, dénies that he had or has any other 
letter written by Dunlavy than the one he flled on original trial. 
On this showing it would be most rank folly to reopen the case to 
get letters which he dénies ever having had. But what évidence 
is there to show that, if other letters were in the hands of Mr. Fitz- 
hugh, they contain any statement touching the exécution of the 
note in suit? None whatever. Dunlavy's memoranda contains no 
intimation that he liad ever intrusted Mays with such a note, or 
any note, to be made payable to the Economite Society, or any 
other person or society. How odd it is that he refers to no such 
matter in his letter to Henritza. What more natural, when tell- 
ing Henritza of Mays' agency, to speak of his authority to flll up a 
blank note intrusted to him, especially as he refers to how the pa- 
pers might be fixed up through the bank, or by a personal visit if 
necessary. The charge that this note was fraudnlently flUed up and 
misappropriated has no sort of support in any of the évidence which 
is set out as newly discovered. That Dunlavy should want more 
money after getting a loan from Mays may be a circumstance tend- 
ing to show that he had not received from Mays the loan evidenced 
by this note; but that was a circumstance fully in évidence before. 
It by no means followed that he had obtained no money from Mays 



522 77 FEDERAL, REPORTER. 

in October, 1882, because in November, and for a year afterwards, 
he was endearoring to borrow. Tlie old record shows that Dun- 
lavy was a borrowing man, and this new évidence only sliows the 
same th.ing. Tlie Henritza letter indicates tliat the loan which 
Mays liad tried to get from tlie Zoarites and from the Economites 
was desired, not only to concentrate debts and to reduce rate of in- 
terest, but to engage in two new manufacturing enterprises. The 
inference that, because he wished Mays to secure this money, he 
had gotten no money from Mays personally, is altogether too re- 
mote. But we cannot pass by the Poteet aifidavit without saying 
that we accept Mr. Pitzhugh's explicit déniai as entirely satisfac- 
tory. The hasty observation of a bunch of letters, "shuffled," as 
the afiQant says, in the hands of Mr. Fitzhugh so as to exhibit Dun- 
lavy's signature, might readily mislead Mr. Poteet into supposing 
ail the letters to be letters of Dunlavy. If the défendants had rea- 
son to believe that Mr. Fitzhugh had possession of letters or docu- 
ments which it was his duty to flle as évidence, and that he was 
wrongfully suppressing évidence which the défendants were entitled 
to hâve, they should hâve sought a subpœna duces tecum, o;* ap- 
plied to the court for an order on him to produce such letters. They 
did nothing of the kind. If they called upon him to produce them, — 
a fact which Mr. Fitzhugh dénies, — ^they made no record of it, and 
suffered the matter to drop without bringing it to the attention of 
the court. Mr. Fitzhugh's déniai that he was caJled on to file ail 
such letters is rather borne out by the surprising fact that when 
he sought to identify the Henritza letter, and to flle it in the record, 
the défendants are down on the record as objecting to the ofEered 
évidence. Why object if it was produced upon their call? 

The charge that défendants bave discovered that this suit is pros- 
ecuted for the benefit of M. M. Mays, and that he is furnishing the 
means to carry it on, is not supported by any statement of newly- 
discovered facts. The gênerai charge is insufflcient. The new facts 
should be fuUy set out which are relied on to make it good. It is, 
as a gênerai charge, most emphatically denied in a counter affldavit 
by the counsèl who has conducted the cause for the complainants 
from the beginning. The ownership of the note by Watson, and 
that he took same in exchange for a valuable estate in Virginia, 
was fully and satisfactorily made out upon the original hearlng. 
This fact is unshaken by any newly-discovered facts stated in the 
bill. M. M. Mays is liable as an indorser. That he has any other 
interest in the case is not indicated by any circumstance in either 
the old or new record. 

The circumstances that Mays was something of an adventurer, 
and was apparently insolvent, involved this transaction in some 
mystery. Mays has not testifled, but complainants were not called 
upon to make him a witness. He might hâve been examined by 
the défendants if they had seen fit. The truth doubtless was that 
néither party trusted him. Yet he alone could tell from what source 
the money came which this note évidences as loaned by him to the 
tShakers. Doubtless, he had his own reasons for preferring to keep 
gilent as to this. The évidence on the original trial, and that newly 
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discovered, leaves the transaction shrouded in more or less donbt. 
The presumptions arising from the genuineness of Dunlavy's signa- 
ture and his unimpeaclied character were net overthrown by the 
mystery as to where Mays obtained the money to make such a loan. 
'.nie new évidence, when the most that can be said for it is said, 
only serves to increase the doubt that must aJways exist as to the 
real truth of the matter. If we décide against the bill, as we f ed 
constrained to do, it may resuit in fastening on the défendants an 
unjust debt. On the other hand, we are not persuaded that this 
new évidence, including that admissible for lack of due diligence in 
making it, is of such controlling weight as should under the rules 
of évidence operate to reverse the decree. So, toc, we should not 
be unmindful of the evU of reopening a litigation once terminated. 
Lord Eldon, upon a pétition of this kind, said of this considération: 
"It te most incumbent on the court to take care that tlie same subject shall not 
be put In a course of repeated litigation, and that, with a view to the termina- 
tlon of suit, the necessity of using reasonably active diligence in the first Instance 
should be imposed upon parties. The court must not, therefore, be Induced by 
any persuasion as to the fact that tbe plaintlff had orlginally a demand, which he 
could clearly bave sustained, to break down rules establlsbed to prevent gênerai 
misehief at the expense even of partleular Injury." ïoung v. Keighly, 16 Ves. 
348, 349. 

Upon a considération of the whole case we are constrained to re- 
fuse our consent to the flling of this bill of review, though we do 
80 with some misgivings as to the bona fides of the transaction as 
between the défendants and M. M. Mays. We hâve not meant, 
either in this or the former opinion, to intimate any opinion as to 
whether or not the complainants would be affecta by a défense 
good as against M. M. Mays. That question was left undecided, 
and is still reserved. ïhe costs incurred by this application will 
be paid by petitioners. 



WBATHEKSBEE et al. v. AMERICAN FREEHOLD LA\D MORTG. 00. 

(Circuit Court, D. South Carollna. December 19, 1896.) 

Equitt— Ckoss Bill— Usurt. 

Where the défendant in a bill to foreclose a mortgage given to secure a 
note pleads usury as a défense, he may set up, by cross bill, a claim, under 
Rev. St 1 1391, for double the amount of interest he has paid complainant. 

Robert Aldrich, for cross complainant. 
Sloan & Green, for défendants. 

SmONTON, Circuit Judge. This case oomes up on demurrer to 
the cross bill. The original bill was flled to obtain foreclosure 
of a mortgage of real estate given to secure a note with interest 
coupons. In the answer the défendant set up;, as a défense, usury 
in the loan, and added, by way of counterclaim, a demand for 
double the amount which complainants had received as interest 
fiom défendant, to which demand défendant laid claim under sec- 
tion 1391, Eev. St. S. G. A demurrer to the counterclaim was sus- 
tained, and leave was granted to défendant to file a cross bill. 
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The cross bill sets up, in substance, tlie same matter. Complain- 
ants demur. 

The grounds of demurrer are, in substance, that the cross bill 
sets up a légal demand, and seeks, at the hands of the court, relief 
for which there is a plain, adéquate, and complète remedy at law; 
and also that the relief demanded cannot be given, or the prayer 
entertained, until the défendant (complainant in the cross bill) 
offers to pay the sum admitted to be due. In equity a défendant 
can pray nothing in his answer except to be dismissed the court. 
If he has any relief to pray, he must do so by cross bill. The cross 
bill is not a new suit. It is merely auxiliary, — a dependency upon, 
a part of, the original suit. It is brought in order to obtain full 
relief to ail parties; and it is spedally a mode of défense in the 
causé. Field v. Sohieffelin, 7 Johns. Ch. 252.- The défendant may 
rely on matters purely légal, provided they be connected with the 
matters of the bill, for his défense, and by his cross bill require 
the plaintifE to answer thereto. 2 Daniel, Oh. Prac. (Perkins' 3d 
Am. Ed.) 1650. This author, a recognized authority, at page 1653 
says: 

"Bot a cross bill Is consldered a mode of défense or a proceedlng to obtain a 
complète détermination of a matter already in litigation in the court. The plaln- 
tiff in the cross bill is not, at least as against the plaintiff In the original bill, 
obligea to show any ground of equity to support the jurisâietlon of the court." 

But the subject-matter of the cross bill must be essentially con- 
nected with that of the original bill, and not extraneous thereto. 
The distinction is clearly shown by Judge Wallace in Lautz v. Gor- 
don, 28 Fed. 264. If thèse principles are applied to the présent 
case, it wiH appear that it cornes within the rule permitting cross 
bills. The cause of action is based on certain promises in writ- 
ing. The défense is usury. If this défense be sustained, neces- 
sarily there arises the right of the défendant under the South Caro- 
lina statute. It is inséparable from the original controversy, — a 
part of it, dépendent for its solution upon the same testimony and 
law. If the défendant cannot set up this right in this case, it then 
may happen that the défense of usury may be sustained, and a de- 
cree for a spécifie amount rendered against the défendant, with an 
existing right in him, by some new proceeding, to reduce this 
amount, — a right necessarily resulting from the décision in the 
main case. But when equity takes jurisdiction it proceeds to 
administer full relief in every particular, and to close the whole lit- 
igation. 

There is another view to take of this matter, which leads to the 
same conclusion. The original bill prooeeds upon a légal demand, 
and obtains the aid of the court because of the mortgage lien. Bat, 
before this lien can be enforced, the validity of, and the amount 
due upon, the légal demand (the notes in this case), are ascertain- 
ed. The matters set up in the cross bill are directed to this is- 
sue. Virtually admitting the exécution of the promises to pay, 
it dénies their obligation aocording to their ténor by reason of the 
taint of usury, and insists that, under the provisions of the stat- 
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ute, the amount claimed is not due. And that issue should be 
determined before the mortgage lien is enforced. 

The second ground of démarrer is based on a misapprehension. 
The cross bill does not admit any balance due. It claims more 
than complète satisfaction under the statute. 

The demurrer is overruled. Let the défendant in the cross bill 
(complainant in the original bill) answer over. 



NEW YORK SECURITY & TRUST CO. v. LINCOLN ST. RY. CO. et al. 

(Circuit Court,- D. Nebraska. November 2A, 1896.) 

No. 84. 

1. Stkbbt-Railwat Moktgage— FoEECLOsnHB— Rights of Thustek and Bond 

HOLDERS. 

A provision In a street-railway mortgage, that no foreclosure proceedings 
Bhall be instltuted, except by the trustée, unless he shall refuse to do so on 
the reasonable request of the bondMders, is not a limitation upon the trus- 
tee's right to foreclose, but upon the rlght of the individual bondholders to 
foreclose in their own names. 74 Fed. 67, n.ffirmed. 

8 MORTGAGB TO SBCURE BoNDS— POWERS OF TRUSTEES— FOKECLOSUKB. 

By agreement between a street-railway Company and a majority of its 
bondholders, interest coupons for 1894 and 1895 were exchanged for Interest- 
bearing scrip. By the provisions of the mortgage the right of individual 
bondholders to institute proceedings for foreclosure was limited to cases wherein 
the trustée, after due demand by holders of $300,000 of the bonds, should 
fail to act. Heltt, that this agreement and provision did not deprive the trus- 
tée of the power to institute proceedings on behaJf of the bondholders not 
parties to the agreement, although the bonds held by them amounted to only 
$100,000. 
B. Samk — AuxiiiAKT Proceedings— Rbceivers. 

Upon the pétition of a judgment créditer of a street-railway company, a 
receiver was appolnted to talie charge of its property. The trustée of the 
bondholder filed a biU for the protection of their rights, and prayed for a 
decree of foreclosure. Beld, that the foreclosure suit was but an outgrowth 
of the pending proceedings, and auxiliary thereto, and if, at the time of Its 
Institution, there was no default to sustain the foreclosure bill, a supplemental 
bill could be flled when default should occur, and the court might treat the 
supplemental bill as the sole pleading. 

This was a suit in equity by the New York Security & Trust Com- 
pany against the Lincoln Street-Eailway Company and others for 
the foreclosure of a mortgage. A supplemental bill was flled, and dé- 
fendants demurrer thereto was overruled. 74 Fed. 67. Subse- 
quently a plea and answer were flled, and the complainant then ob- 
tained leave to flle an amended supplemental bill, to which the de- 
fendant bas also demurred. 

Hornblower, Byrne, Taylor & Miller and Harwood, Ames & Pettis, 
for complainant. 

Charles A. Clark, Sawyer, Snell & Frost, and Cobb & Harvey, for 
défendants. 

SHIEAS, District Judge. This case has already been before the 
court upon demurrers to the bill, and it was then ruled that the origi- 
nal bill upon its face appeared to be well founded, in that it prayed 
for the foreclosure of the mortgage executed by the Lincoln Street- 
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Railway Company, upon the ground that certain portions of the 
interest coming due upon the mortgage bonds had corne due, and had 
remained unpaid for over a period of six months, and therefore, 
under the terms of the mortgage deed, the right of foreclosure exist- 
ed when the original bill was filed, and that it was proper to set 
forth, in a supplemental bill, facts showing that, since the original 
bill was filed, other portions of the mortgage debt had become due 
and remained unpaid. For a more full statement of the facts and of 
the ruling of the court upon the demurrer to the supplemental bill, 
see report of the case in 74 Fed. 67. Upon the overruling of the de- 
murrer to the supplemental bill, a plea and answer were flled, which 
set forth the fact that an agreement in writing had been entered into 
between the trust company, complainant hèrein, and the street-rail- 
way company, providing for the funding of the interest coupons com- 
ing due in April and October, 1894, and in April and October, 1895, 
and the issuance of scrip therefor; it being claimed that thereby the 
rights of foreclosure of the mortgage based upon the nonpayment of 
the interest in the years 1894 and 1895 was defeated. Upon the 
flling of this answer, the complainant obtained leave to file an amend- 
ed supplemental bill for the purpose of setting forth fully the facts 
connected with the agreement for funding the interest coupons ma- 
turing in 1894 and 1895, and the action had thereunder. From the allé- 
gations of the bill filed in pursuance of the leave granted, it appears 
that, under date of March 1, 1895, an agreement in writing was pre- 
pared, beginning as follows: 

"Agreement, made this Ist day of Marcb, A. D. 1894, between the undersigned, 
belng holders of the first mortgage bonds of the Lincoln Street-Kailway Com- 
pany In the amounts set opposite our respective names, hereinafter called the par- 
ties of the first part, and the Lincoln Street-Railway Company, hereinafter called 
the i)arty of the second part." 

It was provided in said agreement that the interest coupons for 
the years 1894 and 1895 should be deposited with the New York 
Security. & Trust Company, and scrip therefor should be issued bear- 
ing interest at 5 per cent, from and after April 1, 1894, and payable 
semiannually until said scrip should be redeemed or be otherwise 
disposed of; it being further expressly provided that: 

"Default, eontlnuing for a period of ninety days, In the payment of interest on 
eald scrip, ahall entitle the holder or holders of said scrip to surrender the same 
to the New York Secmity & Trust Company, and to demand and receive from 
said trust company the said coupons deposited asi Is herein provided; and tiiere- 
upon the holders of said coupons shall be restored to ail the rights conferred upon 
them by the provisions of the mortgage and deed of trust under which the said 
first mortgage bonds were issued," 

From the allégations of the bill it further appears that the total 
amount of bonds issued under the terms of the mortgage deed by the 
street-railway company was $600,000, and that the holders of |497,- 
000 of this amount signed the agreement for funding the interest 
coupons, and deposited their coupons with the trust company, receiv- 
ing scrip therefor. It is further alleged that the interest coming 
due, on the scrip thus issued, on the Ist day of April, 1895, was not 
paid, and, after the same had remained unpaid for a period of 90 
days, the holders of |481,000 of the scrip issued as above stated re- 
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turned the same to the trust company, and received back tlie coupons 
representing the unpaid interest coming due in the years 1894 and 
1895, and thereupon a majority of the holders of the mortgage bonds 
issued by the street-railway company in writing directed the trustée 
to déclare the principal of said bonds to be fuUy due, which déclara- 
tion was duly made. To this amended supplemental bill a demurrer 
is interposed, in support of which it is claimed that the foreclosure 
proceedings were not instituted at the request of the holders of not 
less than $300,000 of the mortgage bonds, and the same were there- 
fore improvidently brought, and that the act of declaring the princi- 
pal of the bonds to be due took place after the beginning of this suit, 
and cannot be relied upon as a foundation for sustaining the action. 

In niling upon the demurrer preyiously submitted in this case, I 
had occasion to constrne the meaning of article 10 of the mortgage 
deed, and reached the conclusion that its provisions were not a re- 
striction upon the right and power of the trustée to initiate foreclo- 
sure proceedings, but only upon the right of individual bondholders 
to proceed in their own names; and, seeing no sufiicient reason to 
change the ruling then made, I again hold that the fact that a ma- 
jority of the bondholders did not request or direct the trustée to 
institute proceedings looking to the foreclosure of the mortgage is 
not a bar to the proceedîng. Upon the face of the bill demurred to, 
it was averred that the mortgagor company had defaulted in the 
payment of interest upon certain of the mortgage bonds, and this 
default had existed for more than six months before the original bill 
was flled. If it appeared that ail the holders of the mortgage bonds 
had signed and surrendered their interest coupons under the pro- 
visions of the agreement dated March 1, 1894, it might be that such 
action on their part would hâve defeated the right of the trustée to 
institute proceedings looking to foreclosure of the mortgage upon 
the 25 th day of March, 1895, the day when the original bill was flled; 
but the fact is that the holders of fully $100,000 of the mortgage 
bonds did not sign this agreement, and were not bound by its terms. 
The interest due the holders of thèse bonds on the Ist day of April, 
1894, remained unpaid, and was not exchanged for scrip, and they 
had the right to insist upon the due enforcement of the mortgage se- 
curity for their protection. Thus, in Bailroad Co. v. Fosdick, 106 
U. S. 47, 68, 1 Sup. et. 10, it is said by the suprême court: 

"But, inasmuch as by the terms of the first article the conveyance is declared to 
be for the purpose of securlng the payment of the interest as well as the principal 
of the bonds, and as by the fourth article the mortgagor's rlghts of possession ter- 
mlnate upon a default in the payment of Interest as well as principal on any of 
the bonds, we are of opinion that, independently of the provisions of the other 
articles, the trustées (or, on their failure to do so, any bondholder), on nonpayment 
of any installment of interest on any bond, might file a blU for the enforcement ot 
the security by the foreclosure of the mortgage and sale of the mortgaged prop- 
erty. This right belongs to each bondholder separately, and Its exercise is not dé- 
pendent upon the co-operation or consent of any others, or of the trustées. It is 
properly and strictly enforceable by and In the name of the latter, but, If neces- 
sary, may be prosecuted without, and even against, them. It foUows f rom the na- 
ture of the security, and arises upon its face, unless restralned by its terms." 

By the provisions of article 10 of the mortgage executed by the 
street-railway company, the right of the individual bondholders to 
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institute proceedings for th.e foreclosure of the mortgage is limiteâ 
to cases wherein the trustée, after due demand, made in writing, 
by the holders of at least |300,000 of the mortgage bonds, fails to 
act; but no such limitation is placed upon the right of the trustée, 
and it is therefore clear that the trustée may institute foreclosure 
proceedings for a default in payment of interest on a part of the 
bonds, as well as though such default existed as to the entire issue. 
It thus appears that, on the 25th day of March, 1895, when the orig- 
inal bill was filed by the trustée, there was then due, on at least 
|100,000 of the mortgage bonds, the interest accruing on the Ist 
day of Aprll, 1894. This interest was orerdue nearly one year, 
and the same had not been refunded or exchanged for scrip, nor 
had the default been in any manner waived; and hence it is clear 
that the trustée might, as it did, aie a bill for the foreclosure of 
the mortgage, and when, by the lapse of time and the failure of the 
company to pay the interest on the scrip issued under the agrée- 
ment of March 1, 1895, that agreement ceased to be operative, and 
the coupons for the interest coming due in April and October, 181)4, 
were returned to the owners thereof, it was entirely proper for the 
trustée to file a supplemental bill, averring the facts in that regard 
as well as the action taken for declaring the principal of the debt 
to be due and collectible. 

So far the case has been considered as though its origin wa» 
in the so-called original bill, filed by the trustée on the 25th day 
of March, 1895. In fact, as the record shows, this proceeding orig- 
inated in a bill filed in this court by Joseph Sampson, on the 4th 
day of January, 1895, wherein it is averred that said Sampson is 
a judgment creditor, for a large amount, of the Lincoln Street-Rail- 
way Company, and, being unable to secure payment of his judgment 
by the ordinary légal process, he iuToked the aid of the court of 
ehancery to reach the surplus earnings of the railway, and to that 
end he prayed the appointment of a receiver. Upon this bill the 
receiTer now in charge of the property was appointed, and he 
immediately took possession of the property of the railway company, 
and has since been operating the same. Subsequently the trustée 
in the mortgage executed by the street-railway company obtained 
leave to file a bill for the protection of the rights of the bondholders 
represented by it, and on March 25, 1895, what is called the "orig- 
inal bill" in this case was duly filed, wherein the trust company set 
forth the exécution of the mortgage deed by the street-railway com- 
pany, the failure to pay the interest coming due April 1, 1894, and 
further recited and set forth the fact tiiat the mortgaged property 
was in possession of the receiver already appointed by the court, 
and therefore the trust company, as trustée for the bondholders, 
was disabled from taking possession or control of the mortgaged 
property. Upon the filing of this bill, the court made an order di- 
recting the receiver to hold the property for the benefit of ail par- 
ties concerned. 

It will thus be seen that the proceedings instituted for the fore- 
closure of the mortgage qre not, in fact, thé foundation of this suit. 
If the court or the trust company should now dismiss ail bills filed 
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by the New York Security & Trust Company looking to a forecîosure 
of the mortgage, the case would not go out of court, nor would the 
street-railway company be reinstated in the possession and control 
of the railway line and its appurtenances; but the court would re- 
main in control thereof under the bill originally flled by Joseph 
Sampson, and, under the allégations of that bill, it would be the 
duty of the court to protect the interest of the mortgage bondhold- 
ers. For the purpose of getting upon the record a proper proceed- 
ing for the protection of the rights of the bondholders, the court 
granted leave to the trust company to file a bill in the premises, 
which has been done; but, when flled, it was but an outgrowth of 
the proceedings already pending, and is auxiliary thereto. Under 
thèse circumstances, if it were true that, when the bill of March 
25, 1895, was flled, there was then no default in the payment of 
the interest by the railway company, but such default has since 
happened, it would be compétent for the trust company to flle a 
supplemental bill, setting forth the facts, and praying proper relief 
thereon, whenever such default occurred. For illustration, if the 
bill flled March 25, 1894, had set forth the exécution of the mort- 
gage and the sale of the bonds, and had then averred that no inter- 
est was then due, the bill would hâve been a proper one, in view 
of the fact that the court had taken possession of the property by 
its receiver, and was proceeding to deal therewith in the interest of 
creditors. If, subsequently, interest came due and remained uu- 
paid, it would be open to the trustée to flle a supplemental bill, set- 
ting forth the facts, and praying a forecîosure in accordance with 
the terms of the mortgage. As the case now stands, the court can 
wholly ignore the bill flled March 25, 1895, and can treat the so- 
called amended supplemental bill as the sole pleading relied on by 
the trustée. The jurisdiction of the court over the property and 
over the street-railway company dates from the appointment of the 
receiver and the service of process based upon tke bill flled by Jo- 
seph Sampson; and the rights of the trustée, as the représentative 
of the bondholders, to the property in the hands of the court, are 
presented by the bill last flled; and, if the facts in that bill show 
that the trustée is entitled to a forecîosure of the mortgage, it is 
immaterial what the facts were in March, 1895. The demurrer is, 
therefore, overruled. 



NBW YORK SBCTJRITY & TRUST CO. v. CAPITAL RY. CO. (PHOENIX 
IRON WORKS, Intervener). 

(Circuit Court, D. Kentucky. November 14, 1896.) 

1. MORTOAGES— AFTEE-ACQUIRED PROPERTT — CONDITIONAL SaLES. 

Where chattels are sold under an agreement that the tltle shall not pass 
until full payment, and are delivered to the purehaser after he has made a 
mortgage covering after-acquired property, of whlch mortgage the vendor has 
eonstnictive notice through its record, the vendor's lien on such chattels for 
their price will prevall, as agalnst the mortgagee, provided such chattels are 
separate and distinct personalty, and do not become part of the real estate 
mortgagéd; but if, with the consent of the vendor, implied by hls knowledge 

77 F.-34 
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of the mottgage, slich chattels become a part of the realty, they are subject 
to the lien of the mortgage. 
>. CoNDiTioNAL Sales — Fixtubes. 

A stipulation in a contraet for thei sale of chattels that tbey shall not become 
or be deemed part of any real estate cannot alter, as against one not a party 
to such eoûtract, the légal effect of what may aftenvards the donc wlth such 
chattels. 

On Demurrer to the Intervening Pétition of the Pàœnix Iron 
Works. 
T. L. Edelen, for complainants. 
Stone & Sudduth, for défendant. 
D. W. Lindsey, for intervener. 

BAEE, District Judge. It appears from the intervening peîition 
tliat the interrener, the Phœnix Iron- Works Company, made a con- 
traet on the 19th of Septemher, 1893, with Frank Whitley to furnish 
certain electric machinery. In the letter of that date of Whitley, 
which was the original contraet, he said: 

"It Is further agreed that the tltle to said machineiy shall remain in, and does 
DOt pass from, the Phœnix Iron- Works Ctompany, until fuU payment Is made 
In cash. Promissory notes or bllls of exohange shall be deemed payments only 
when paid at maturlty In cash, and, In default of payment as herehi agreed, the 
Phœnix Iron-Works Company, or theh' agent or attomey, may take possession of 
and remove said machinery, wlthout légal process, which taldng sliall not con- 
etltute a waiver of its damage for such nonpayment. Said chattel shall not 
become or be deemed part of any real estate." 

This contraet was subsequently modiâed as to the character of 
the machinery ordered, and on the SOth day of October said Whitley 
wrote the f ollowing letter to the Phœnix Iron-Works Company : 

"Frankfort, Ky., October 20th, 1893. 
"Phœnix Iron-Works Oo., MeadvlUe, Pa.— Dear Sirs: By direction of the Capital 
Rallway Company, I hereby authorize yon to change my order from the steam 
plant for Frankfort, Ky., to the noncondensing steam plant, as per your proposai 
of September 29th, 1893, and we to pay yuu for same the sum of $4,000. Noth- 
ing In this order shall be construed aa affecting the proTlsioms of my original 
contraet with you. 

"[SIgned] Frank Wbltley. 

"Accepted: Phœnix Iron-Works Oo., 

"By John DIck, General Manager." 

Under this contraet the Phœnix Iron-Works Company construoted 
the machinery therein provided for, according to the specifloations of 
September 29, 1893. This was done between the 15th of November, 
1893, and December 9, 1893; but the work was not flnished, set up, 
and completed in the power honse at Frankfort until about the 
2d day of April, 1894. There is a balance of over $2,000 claimed 
to be due on this contraet for tiiis machinery. The intervening 
pétition claims a superior lien to that of the mortgage bondhold- 
ers, who are seeking a foreclosure, for this baJanoe. The mort- 
gage sought to be f oreclosed bears date Septemiber 26, 1893, and 
provides for the security of the bonds to be issued and dated on the 
Ist of November, 1893, for $70,000. This mortgage was acknowl- 
edged and recorded in the proper ofBce October 16, 1893. It appears 
by the contraet that it was contemplated by the parties that thia 
electric machinery should be erected in a porwer house lu Fraiikfort, 
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Ky., beîonging to tlie Capital Railway Company, and whicli was to 
be a part of its electric street railway, and provisions are made for 
Connecting and constructing said machinery in said power house. 
The question wliicli the demurrer raises is whether or not the Phœ- 
nix Iron-Works Company hâve a superior lien to that of the mortgage 
bondh-olders. 

It will be observed from this brief statement that the machinery 
was not fumished until after the mortgage was executed and the 
bonds issued, but that the machinery, when it was furnished, was 
under a contract which was made pri'or to the exécution of the 
mortgage. The mortgage covered not only property which the Cap- 
ital Eailway Company then had, but ail of its after-acquired property, 
and is, in tenus, broad enough to include this machinery. So the ques- 
tion anses, when this machinery was put in this power house and be- 
came part of the realty, whether or not the mortgage lien attached, 
free from any claim of the Phœnix Iron-Works Company. This ques- 
tion should be determined by the Kentucky law, and by that law an 
agreement to retain the title of personal property sold until the 
payment of the purchase price, when the property is delivered, is, 
in effect, an absolute sale, with a mortgage back. Gréer v. Churchf, 
13 Bush, 430; Baldwin v. Crow, 86 Ky. 679, 7 S. W. 146; Lumber 
Co. T. Smith (Ky.) 32 S. W. 167; Hart v. Manufacturing Oo., 7 Ted. 
544. We think it is settled by the décisions of the suprême court 
that where there is a lien on personal property at the time it becomes 
the mortgagor's property, and the property is claimed by the mort- 
gagee under the clause for future-acquired property, the mortgagee 
taies it with the lien or incumbrance, provided it is separate and 
distinct, and bas not become part of lie freehold which has been 
mortgaged. See the foUowing cases : XJ. S. v. New Orléans R. Co., 
12 Wall. 362; Fosdick v. Schall, 99 U. S. 251; Irrigation Co. t. Gar- 
land (decided Cet. 19, 1896) 17 Sup. Ct. 7. But where, as in this case, 
Personal property has become a part of the realty mortgaged, with 
the consent of tie intervening petitioner, the Phœnix Iron-Works 
Company, then such property, though acquired after the mortgage 
was executed, becomes subject to the superior lien of the mortgage. 
This because of the provision of the mortgage as to future-acquired 
property, and because it has become a part of the realty which was 
previously mortgaged. 2 Jones, Eeal Prop. §§ 1478, 1479. The gên- 
erai doctrine as to what is acquired under a mortgage clause embra- 
cing "after-acquired property," and its efifect upon liens existing at 
the time when the property became subject to the mortgage, is 
thoroughly discussed by the suprême court in the following cases: 
See cases supra, and Dunham v. Railroad, 1 Wall. 255; Railroad 
Co. V. Cowdrey, 11 Wall. 459; Porter v. Steel Co., 120 U. S. 649, 7 Sup. 
Ct. 1206; Id., 122 U. S. 267, 283, 7 Sup. Ct. 1206; Thompson v. 
Railway Co., 132 U. S. 69, 10 Sup. Ct. 29; RaHway Co. v. Hamilton, 
134 U. S. 296, 10 Sup. Ct. 546; Trust Co. v. Kneeland, 138 U. S. 414, 
11 Sup. Ct. 357; McGourkey v. Railway Co., 146 U. S. 536, 13 
Sup. Ct. 170; and Wade v. Railway Co., 149 U. S. 327, 13 Sup. 
Ct. 892. It is unnecessary to review tbese authorities, but, for the pur- 
pose of this case, it may be concluded that the Phœnix Iron-Worka 
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Company's lien would haye been superior to tlie mortgage lien, as 
it existed at the time the machiner/ became subject to the mortgage, 
if it liad remained personal property and free from the realty; but 
when it became part of the realty mortgaged with the consent of 
the iron-works company, who had constructive notice of the mort- 
g-age, by reason of its being recorded, and without any arrangement 
with the , mortgagee, the mortgage lien which was already upon 
the power house attached, and was superior to any claim of the 
Fhœnix Iron-Works Company. The previous agreement that said 
chattel shall not become or be deemed part of any real estats cannot 
hâve any légal effect, as against the mortgagee's right, who was not a 
party to said agreement, and is in no way bound by it. See 2 Jones, 
Eeal Prop. §§ 1478, 1479. A party cannot, as against a stranger, 
contract against the légal results of his acts; and in this case both 
Whitley and the Phœnix Iron-Works Company and the railway com- 
pany oontemplated what was afterwards done, viz. that the ma- 
chinery should be erected in the power house, and become a part of 
the realty which was mortgaged. It follows from thèse views that 
the demurrer to the intervening pétition should be sustained, and it 
is so ordered. 



ISRAËL V. GALB. 

(Circuit Court of Appeals, Second Circuit. December 8, 1896.) 

1. Accommodation Papbr— Rights dp Purchasbrs. 

Accommodation paper Is put> Into circulation for the purpose of glvlng crédit 
to the party for whose beneflt it is Intended, and, although he cannot maintaln 
an action upon It against the accommodation malier or indorser, a purchaser 
can do so, who acquires it wlille stlll current, and gives tlie crédit it was In- 
tended to promote, although with knowledge of its original character, 

3l SaME— HOLDBRS FOR VaLUB. 

One who takes accommodation paper from the party for whose beneflt It 
was made, and gives him crédit for the same on a précèdent indebtedness, 
though advanclng no money, l8 a holder of such paper for value. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Frank Sullivan Smith, for plaintiff in error. 

Bissell, Sicard, Bissell & Carey, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLAOE, Circuit Judge. This is a writ of error by the dé- 
fendant in the court below to review a judgment for the plaintiff en- 
tered upon a verdict directed by the court. The assignments of 
error raise the question whether the trial judge was justified in 
withdrawing the case from the considération of the jury and in- 
structing them to retum a verdict against the défendant. 

Thé action was brought by the plaintiff, as the receiver of the 
Elmira National Bank, to recover the amount of a promissory note 
for 117,000, dated May 4, 18S)3, payable to the order of the bank, and 
signed by the défendant. The défense was that the note was made 
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and delivered by the défendant to one Eobinson without considéra- 
tion, and that the bank had notice of the facts, and never became a 
holder for value. The défendant further insisted, upon the trial, 
although no such défense was alleged in the answer, that the note 
was delivered to Eobinson for a spécial use, and was wrongfully 
diverted by him from the purpose for which it was given. 

Upon the trial the évidence was that, on or about the day of the 
date of the note, Eobinson applied to the défendant, who was a ste- 
nographer and typewriter in the employ of the flrm of Newcombe & 
Co., of New York City, and to several of the clerks of that flrm, to 
lend him their names upon accommodation paper to be used by him 
with the Elmira National Bank. He stated that he had exceeded 
his line of discount at the bank; that he was building a power house 
at Elmira, and needed some money for that purpose; and that, if 
the défendant and the clerks would give him their notes, he would 
take care of them, and it would enable him to effect his object. 
Thereupon the défendant signed and delivered to Eobinson the note 
in suit, and the clerks, respectively, signed and delivered to Eobin- 
son their notes, as requested by him. Eobinson forwarded ail the 
notes to the bank, and, the day after receiving them, the bank credit- 
ed him with the aggregate face amount thereof, being |54,000. Eob- 
inson was a director of the bank, and his account was, and had long 
been, heavily overdrawn. When credited with the amount of the 
notes, his account was overdrawn at least $50,000. Neither the 
défendant nor any of the clerks from whom Eobinson obtained the 
accommodation paper had any financial interest in Eobinson's build- 
ing or other business aflairs. They supposed him to be a man of 
large means, who could and would see that the notes were paid, with- 
out recourse to them. 

Assuming that there was enough in the ciroumstances attending 
the réception and discount of the paper by the bank to charge it with 
notice that the note in suit was an accommodation note, made for 
the beneflt of Eobinson, and without other considération, the bank 
was a purchaser for value, and entitled to enforce it against the 
maker. That it was a purchaser for value, although it did not ad- 
vance any money upon the note, but merely gave Eobinson crédit for 
the amount upon his précèdent indebtedness, is entirely clear, upon 
the authorities which prevail in this court. Swift v. Tj'son, 16 Pet. 
1; NationalBank of the Eepublic v. Brooklyn City Ey. Co., 14 
Blatchf . 242, Fed. Cas. No. 10,039, afflrmed 102 U, S. 14. 

Accommodation paper is put into circulation for the purpose of 
giving crédit to the party for whose beneflt it is intended; and, al- 
though he cannot maintain an action upon it against the accommo- 
dation maker or indorser, and would be defeated because of want 
of considération, a purchaser can do so who acquires it while still 
current, and gives the crédit it was intended to promote, although 
with knowledge of its original character. Jewett v. Hone, 1 Woods, 
530, Fed. Cas. No. 7,311; Smith v. Knox, 3 Esp. 46. As to the pur- 
chaser, it is, in effect, a letter of crédit, and, when he gives crédit 
upon it, a sufficient considération arises to support the promise of 
the accommodation maker or indorser. Violett v. Patton, 5 Cranch, 
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142. "Accommodation paper is daily plaeed in the market for dis- 
count or sale, and the indorsee or purcliaser, wlio knows that a bill 
still current was drawn, made, accepted, or indorsed witliout con- 
sidération, is as muoh entitled to recover as if lie liad been ignorant 
of the fact." 1 Daniel, Neg. Inst. § 790. 

The note having been made for the purpose of being discounted by 
the Elmira National Bank, and having been used for that purpose by 
Kobinson, effected the substantial object for which it was designed. 
Kobinson did not promise the défendant, or the makers of the other 
notes, to use the avails in any partioular way; and, as none of the 
makers had the remotest concern in the building of the power house, 
or in his disposition of the avails, his statement of the reasons which 
led him to apply for aid, and of the use for which he wanted it, was 
not of material matter, and could not hâve been, in a légal sensé, an 
inducement for the accommodation. The case is quite analogous to 
Bank v. Corey, 1 Hill, 513. The évidence was wholly insufflcient to 
charge Eobinson with a fraudulent diversion of the paper, and the 
trial judge correctly refused to submit any issue involving that ques- 
tion to the jury. 

We find no error in the rulings at the trial, and conclude that the 
judgment should be affirmed. 



CBAWFORD V. FOREST OIL CO.» 

(Circuit Court, W. D. Pennsylvania. June 26, 1896.) 

No. 8. 

WlLIi— COKSTKUCTIOTf. 

A devise "to my son M., and to his cliildren," vests In M. only a life estate, 
and In his chlldren llving àt the testator's death an estate în remalnder, 
which wlU open to let in after-born children of M. 

Knox & Reed and J. H. Beal, for plaintiff. 

H. A. Miller, E. W. Cummins, and Boyd Crumrine, for défendant. 

BUFFINGTON, District Judge. This is an action of ejectment, 
brought by Oliver P. Orawford, a citizen and résident of the state 
of Nevada, against the Forest Oil Company, a corporation created 
by the state of Pennsylvania, to recover an undivided one-thirteenth 
interest in a tract of land containing 105 acres and 83| perches, and 
situate in Mount Pleasant township, Washington county, Pa. By 
stipulation dated April 13, 1896, trial by jury was waived. Having 
heard the proofs, the court makes the foUowing findings of fact: 

(1) The parties to this suit, their résidence, and the subject-mat- 
ter of the action are as stated above. The interest sought to be 
thereby recovered exceeds $2,000 in value. The défendant corpora- 
tion was in possession of the land for oil and gas purposes when suit 
was brought. 

(2) William Crawford, the grandfather of the plaintiff, was the 
owner in fee of the land involved in this suit, and, being seised 

1 Afflrmed in 77 Fed. 106. 
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thereof, made his will, dated February 27, 1843, and died in 1846, 
His will wa:s duly admitted to probate by the register of Washing- 
ton county, Pa., and a copy thereof, marked "Exhibit A," is attached 
hereto, and made part of thèse findings. By said will hè devised 
the premises in dispute as follows: 

"I -will and devise to my son Matthew and to his cliiïaren my old farm ad- 
joining Jlark Kelso and others, provided, however, at tlie end of one year af ter 
my decease, or wlion called upon for it, he sliall pay to lils mother the snm of 
three hundred dollars, in addition to the sum as above bequeathed her; and he 
shall pay also to my son Oliver's child, when it shall become of âge, the sum of 
two hundred dollars; but, if the said child shall die before it shall become of 
âge, I will that he be altogether exonerated from the payment of the said two 
hundred dollars." 

(3) That said Matthew Crawford, the devisee named, had, at the 
time his father executed said will, seven living children, of whom 
the plaintiff was one. After the making of said will, and before the 
death of William Crawford, the testator, another child was born 
to said Matthew, and after the death of the testator five other chil- 
dren were born to Matthew. Matthew Crawford died September 
30, 1894, leaving to survive him twelve of said children and the 
children of his son, James Crawford, who died about 1890. 

(4) Matthew Crawford on December 4, 1890, in considération of 
f500 in cash, a royalty of one-eighth the oil, and $600 for each gas 
well utilized, executed to T. J. Vandergrift a lease for oil and gas 
purposes of land which included the premises in dispute. A copy 
of said lease, marked "Exhibit B," is hereto attached, and made 
part of thèse findings. This lease was duly assigned by ï. J. Van- 
dergrift to the Woodland Oil Company, which company, on March 
20, 1892, entered upon said premises, drilled several wells, and 
obtained oil in paying quantities. On November 27, 1894, the 
Woodland Company sold and transferred the lease and wells to the 
Forest Oil Company, the défendant, which company has since held 
and claimed exclusive possession of the land occupied in operating 
the wells under the lease. During the lifetime of Matthew Craw- 
ford, the royalty arising under the lease was paid to him. 

The controversy in this case turns on the proper construction 
of the clause of the will recited above. The plaintiff contends 
that by it his father, Matthew Crawford, took a life estate in the 
farm; that a remainder vested in the plaintiff and his brothers and 
sisters then living, and that this remainder opened to let in after- 
born children ; that his father, having but a life estate, had no au- 
thority to grant a lease which would bind those in remainder; and 
that the exclusive right of possession is in the plaintiff and the other 
children of Matthew Crawford, and has been since his death. The 
défendants contend that Matthew Crawford took an estate in fee 
simple under the will, or such an estate as justifled him in giving the 
lease he did, and the défendant is now holding the property under it. 

What estate did Matthew take under the clause in question? The 
devise is, "to my son Matthew and to his children." He had six 
children living when the will was drawn, and seven when the testa- 
tor died. Therefore the term thus used, "his children," as aptly 
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described persons in whom the devise could vest as though they 
were mentioned by tJie testator nominatim. Had the devise been 
"to my son Mattliew and to liis chiildren (Martha, Nancy, Eliza, 
James, William, Oliver, and Mary)," beyond doubt the words "his 
children" would be held words of purchase, and thèse persons would 
take a vested estate in remainder, not immediately, and by virtue 
of their relationship to their father as his children, but directly 
as devisees of the testator. Do they take otherwise when they 
are simply specifled as "his children" without name? In law the 
Word "children" has and has had a well-deâned meaning, which is 
found to run through the text-books and reports, and upon the 
proper adhérence to which meaning the stability and very existence 
of many titles in this commonwealth dépend. Deflning it from a 
positive standpoint, it is a word of personal description, it points 
to individual acquisition, and, so far as désignation goes, it differs 
in no way from a mention of individuals by name. Deflning it 
negatively, it is not a word of limitation; it does not point to hered- 
itable succession. It is employed in contradistinction to the terms 
"issue" and "heirs of the body." Thèse are used in the création of 
estâtes tail, and point to a contingent hereditable succession, while 
the term "children" is one of personal description and individual 
acquisition. Such définitions of the word are recognized in a long 
line of cases, and the term itself has grown to be a technical one, 
so to speak, in the land law of the commonwealth. See Guthrie's 
Appeal, 37 Pa. St. U; AfEolter v. May, 115 Pa. St. 58, 8 Atl. 20; 
Huber's Appeal, 80 Pa. St. 348; Oyster v. Oyster, 100 Pa. St. 538. 
The natural import of the term is that of one who takes by pur- 
chase, and primarily it must be so regarded. Applying thèse prin- 
ciples of interprétation and construction to the will of William 
Crawford, we are justifled in assuming primarily and presumptively 
that the clause in question vested an estate in remainder in the chil- 
dren of Matthew Crawford, and that they took as purchasers. The 
défendant dénies to the word its ordinary meaning, and contends 
it was not so used by the testator. In so doing he must assume 
the burden of showing cogent and convincing reason to justify this 
departure from the ordinary and presumptively correct meaning of 
the word. Hayes, Estâtes Tail, p. 35; or, as Gruthrie's Appeal, 
supra, says: 

"Àdmitting now that the word 'children' may be construed to mean 'heirs of 
the body,' yet there must be ali express warrant of this change of Its legitlmate 
meaning, under the hand of the author of the gift. The intention to use it as a 
word of limitation, contrary to its natural import, must be rendered clear by the 
words of the grantor or testator himself." 

The word "children" has acquired a technical meaning in devises, 
and, unless from other inconsistent words it is clear some différent 
deflnite sensé was given it by the testator, this technical meaning 
should be adhered to. Carroll v. Burns, 108 Pa. St. 386. That 
this recognized meaning has been departed from in adjudged cases 
is certain, but in such cases there was substantial reasons for so 
doing. "There are many instances in our state," says the court 
in Oyster v. Oyster, supra, "when 'children' has been held to be a 
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Word of limitation, but in ail, of them such construction was clearlj 
in accord with the intent of the testator as gathered from the four 
corners of the will, as when 'children' has been used with 'heirs of 
the body' or 'issue' as its synonyms." 

Approaching the inquiry before us in the light of thèse flrmly- 
rooted canons of constraction, we ask, what reason has the testa- 
tor given in his will for a departure from the meaning which the 
law had flrmly fastened on the words he used? The devising clause 
now in question is in itself complète, independent, and self-explana- 
tory. It is not necessarily connected with or dépendent upon other 
portions of the will, either for interprétation, certainty, or devis- 
ing efQcacy. The devise thus having an inhérent completeness, 
a construction which would ingraft upon it meanings and changes 
based on other and wholly disconnected clauses and subjects is 
strained and unnatural. But a référence to other parts of the 
will shows no such use of words or terms as compels the substitu- 
tion of the Word "heirs" or "issue" for "children" in the clause in 
question. Clearly, the word "heir," in the concluding part of the 
will, was used in the broad sensé of embracing ail beneflciaries, 
and as this included his widow and the children of his daughter 
Margaret, as well as testator's own children, the term "heirs" was 
not there used as synonymous with children. So, also, the word 
"issue," in the devise to James, Eobert, and Thomas, was not used 
interchangeably and as synonymous with "children," but was broad 
enough to cover lineal descendants other than children as well. 

It is suggested, however, that the fact that Matthew's devise 
was coupled with the condition to pay certain legacies would vest 
in him a fee. We cannot assent to this. Such a contention fails 
to appreciate the reason and spirit of the rule which resorts to 
legacies to détermine the quantum of the estate devised. The fact 
of legacies accompanying a devise is only pertinent when the estate 
devised is undeflned, and therefore uncertain. 2 Jarm. Wills, *269 ; 
Hinkle's Appeal, 116 Pa. St. 498, 9 Atl. 938; Dixon v. Eamage, 2 
Watts & S. '144; Bnrkart v. Bûcher, 2 Bin. 464. Hère, however, 
there is no need to resort to legacies to détermine the quantum 
of estate. By the use of the term "children" the testator vested 
an estate in remainder in a specified class of persons, and a pré- 
cèdent life estate in Matthew, their father. There is no uncer- 
tainty in either respect. If he added the payment of legacies on 
the estate devised to the flrst taker, it was simply a burden on such 
first taker, not an extinction of the estate of those in remainder. 

In conclusion, then. we are of opinion Matthew Crawford took a 
life estate in the land in question; that his children living at the 
testator's death took an estate in remainder, which, under the au- 
thority of Hague v. Hague, 161 Pa. St. 646, 29 Atl. 261, and Gernet 
v. Lynn, 31 Pa. St. 94, owened to let in after-born children. 

In accordance with thèse views we reach our conclusions of law : 

1. The court is of opinion that under the will of William Orawford 
his son Matthew took an estate for life in the land in question. 

2. That by the will of William Crawford, the plaintifE Oliver P. 
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Çrawford,, one of the children of Matthew, took an estate in remain' 
der in the undivided one-thirteenth of the land. 

3. That said Oliver P. Çrawford has shown title and right of 
possession to the undivided one-thirteenth part of the land in ques- 
tion, and |s entitled to recover in this action. 

In accordance, therefore, with our findings of law and fact, the 
court flnds in favor of the plaintifiE and against the défendant for the 
undivided one-thirteenth of the premises described in the writ, to- 
gether with Q^ cents damages and eost of suit; and judgment will 
be entered accordingly. 



COULSON V. LEONARD et al. 

(Circuit Court, B. D. Pennsylvanla. December 14, 1896.) 

No. 60. 

Master and Servant— Who is a Fbllow Servant. 

A foreman having charge of, and personally assisting, a gang of laborers 
employed on one of several buildings being erected by, and under the super- 
vision of, a gênerai contracter, is a fellow servant with such laborers. 

Melick & Potter, for plaintifl. 
Frank P. Prichard, for défendant. 

BUTLEB, District Judge. The défendants were gênerai contract- 
ors, engaged in doing work of various kinds, some of it similar to 
that whidi they were doing for the Baldwin Locomotive Company 
when the plaintiff was injured. To each separate pièce of work or 
job a gang of workmen was assigned, with a foreman, who had 
charge of the work and men, whom he assisted in its performance. 
In large contracta more than one gang was sometimes assigned to 
the work, each under a separate foreman. Having contra cted to 
erect the iron-work of a building for the Baldwin Locomotive Com- 
pany, the plaintiff with several other men were assigned to the job 
with J. D. Fagely at their head as foreman. They worked under his 
directions and control — ^he being subject to the supervision of a 
member of the défendant company, who frequently visited the build- 
ing. In the course of the work, iron was hoisted by means of a 
steam-engine. It was usual for the foreman to signal the engineeif 
for starting and stopping the engine during the process of hoisting, 
although occasionally he assigned this duty to one of the men under 
him. On the occasion in question it is charged that the foreman, 
who was then signaling, carelessly gave an improper signal, in con- 
séquence of which the plaintiff was injured; and the jury has found 
this charge to be true; At the close of the testimony the défend- 
ants requested the court to charge that Fagely was a fellow work- 
man with the plaintiiï, and that the plaintiff could not therefore 
recover. This point was reserved. The jury having found for the 
plaintiff, ,the court is now asked to enter judgment for the défend- 
ants notwithstanding the verdict. 

The question raised is an embarrassing one. An employer is 
responsible to his employés for injuries arising from his careless- 
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ness, but not for those arising from carelessness of co-employés. 
There are some duties to employés which he cannot delegate, so as 
to escape the conséquences of failure in discharging them — suoli 
as the provision of a safe place to work and safe instruments and 
appliances to work with. Where lie employa a représentative who 
stands in his place as respects others, the acts and omissions of such 
représentative are his, and he is responsible aceordingly. Who is 
to be considered such a représentative and not a co-workman, how- 
ever, is generally a question of great difficulty. The courts hâve so 
disagreed respecting the rule applicable in such cases, and about its 
application to the facts of particular cases, that the subject, as is 
said in Eailroad Co. v. Baugh, 149 U. S. 368 [13 Sup. Ct. 914], is in 
great confusion. To enter upon a gênerai discussion of it hère 
would be f olly, — a very thorough discussion may be f ound in the case 
just cited. It is unnecessary to look beyond the décisions of the 
suprême court; they are conclusive hère. The rule announced by 
thèse décisions is very plain; where one is employed to superintend 
the entire business of the employer, or a distinct department thereof, 
and given control over other employés working tterein, he repre- 
sents the employer; while one employed as a foreman to direct and 
manage the performance of some part of the gênerai business, even 
with authority over his co-eraployés working therein, is not such a 
représentative, and the employer is, consequently, not responsible 
for his carelessness. AU the décisions of that court are harmonious 
to this estent. They are not harmonious, however, as respects the 
application of the rule to the facts of particular cases. Where the 
individual whose carelessness has resulted injuriously to other em- 
ployés, was in charge of the entire business of the employer, there 
has not, of course, been any disagreement in the décisions, or diiïi- 
eulty in applying the rule; but where his authority extended to but 
a part of the gênerai business, great diflQculty has arisen in deter- 
mining whether his authority covered a distinct department; in 
other words in determining what constitutes such a department of 
the gênerai business. In Railroad Co. v. Ross, 112 U. S. 377 [5 Sup. 
Ct. 184], a railroad train was determined to be such a department, 
and the court held the company défendant, responsible to workmen 
upon it for the carelessness of the conductor in charge. To say 
that this application of the rule was a surprise to the profession is, 
I think, within the bounds of truth and propriety; and in every 
instance where the application of the rule has since been involved 
in that court, this case has come up to plague the tribunal. It was 
decided by a bare majority of the judges — ^five to four. While it has 
not been overruled, directly at least, it has not been afïirmed by the 
décision of another case involving the same facts, in the same way. 
In repeated instances, however, as in Railroad Co. v. Baugh, Id., anâ 
other subséquent cases, where the facts seem to be similar in eflect, 
and were pronounced to be identically so by a strong minority of the 
judges, the court has held that the individual whose carelessness 
caused the injury complained of, was not the superintendent of a 
distinct department, but simply a foreman over employés engaged in 
particular work. In Eailroad Co. v. Baugh, the court distinguished' 
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the case from Eaiiroad Co. t. Ross, by référence to the fact tliat tte 
carelessness was that of the engineer, although he was expressly 
clothed with ail tHe duties and pgwers of a conductor by the régula- 
tions of the Company, against the dissent of a minority of the judges 
who held that the facts were identical with those in Railroad Co. v. 
Ross. In Railroad Oo. v. Hambly, 154 U. S. 349 [14 Sup. Ct 983], 
the carelessness complained of was that of the conductor of a train, 
and the court distinguished the case from Railroad Co. v. Ross, by 
the fact that the employé injured was not on that train, while three 
of the judges dissented on the ground that this fact was immaterial. 
In Railroad Co. v. Keegan, IGO U. S. 359 [16 Sup. Ct. 269], the court 
held that the superintendent of a shifting gang using an engine 
about the work, did not represent the company as respects the men 
under his control, but was a fellow workman slmply against a 
minority of the judges who could not distinguish the facts from those 
involved in Railroad Co. v. Ross. It is important to observe that in 
this case, which is one of the last presenting this question in the 
suprême court, that court adopted O'Brien v. Dredging Co., 53 N. J. 
Law, 291 [21 Atl. 324], as a sound exposition, and application of 
the law, and followed it as such. O'Brien v. Dredging Co.,' seems to 
be substantially identical in its facts with the case before me. In 
Railroad Co, v. Peterson, 162 U. S. 346 [16 Sup. Ct. 843], where the 
carelessness was that of one charged with the management and 
supervision of track repairs, covering several sections, and having 
complète control of the men employed under him, the court held 
that he did not represent the company as respects thèse men, but 
was a foreman and co-laborer simply, against the very emphatic dis- 
sent of three of the judges, who were unable to distinguish the case 
from Railroad Co. v. Ross. This case came up by appeal from the 
circuit court of appeals of the Eighth circuit, and seems to be 
irreconcilable with Woods v, Lindvall [1 C. C. A. 37], 48 Fed. 62, 
previously decided by that court. The latter case might be ap- 
pealed to with some force by the plaintifl hère if it could be regard- 
ed as Sound; but in view of the décisions of the suprême court in 
the later case of Railroad Co. v. Peterson, it cannot be so regarded. 
The court of appeals decided both cases against the railroad com- 
pany, on the same ground; that is, that Railroad Co. v. Ross, was ap- 
plicable and conclusive. In Railroad Co. v. Peterson, Woods v. 
Lindvall is noticed by the suprême court simply to say that the duties 
of the superintendent in the latter case were much more important 
than in the former. This could not however afEect the rule involved, 
or its application. I do not think it is venturing much to say that if 
Railroad Oo. v. Ross, is hereafter to be regarded as authority for the 
application of the rule, it will only be in cases where the facts are 
identical. 

Turning now to the facts of our case as before stated, it seems 
plain that in the light of Railroad Co. v. Baugh, and the other cases 
above cited, Fagely, whose carelessness caused the injury hère com- 
plained of, must be regarded as a co-workman with the plaintiff — 
the head of a gang engaged in transacting a particular part of the 
défendants' gênerai business — the exécution of one of their many 
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similar contracts for work. In principle the case cannot I think be 
distinguislied from thèse cases. 

Judgment must therefore be entered for the défendants on the 
point reserved. 



ALBION PHOSPHATE MIN. CO. v. WYLLIE et al 

(Circuit Court of Appeals, Fourtli Circuit. November 25, 1896.) 

No. 148. 

1. Account— Action on— Plbading— Demand oi" Copy— Admission dp Evi- 

DENCB. 

Under section 179 of the South Carolina Code of Procédure, providiag that a 
party need not set out in a pleading the items of an aocount sued on, but shall, 
upon demand, deliver a eopy of the account, a défendant who bas omitted to 
demand a copy of an axxx>unt, sued on generally, bas no right to object to the 
plalntiff's provins the several sums constituting the full amount demanded. 

2. Sales— Anal Ysis of Samples— Proop of Custom. 

Where a contract for the sale of mercbandise provides for taJiing sampies 
from the cargo, whicb are to be kept until the completion of discharge, and 
then sent to a chemist for analysis, and that the cargo is to be taken from the 
vessel's tackles by the buyer, who is to be responsible for any demurrage aris- 
ing from failure to do so, a custom of the trade to permit the buyer to talie 
and deal witb the merchaadise, before the analysis has shown whether or not 
it conforms to the contract, does not contradict sueh contract; and it is not er- 
ror to permit proof of sueh custom, in an action involving the contract. 
8. Factors— Del Obbdbbb Commissions — Analysis of Samples — Dkfective 

QUALITY. 

W. & G., aeting for the A. Co. on del credere commission, sold a cargo of 
phosphate rocls, for which they made aâvances to the A. Oo., according to their 
contract, but permitted the buyer to taiîe possession before the analysis had 
determined whether or not the rock was a good delivery, and without maktng 
any payment cm account of the price. The analysis showed that the rock was 
not a good delivery, and after negotiations, in which they acted in good faith, 
and acoording to their best judgment, W. & G. settled with the buyer, by al- 
lowing him a déduction from the price. Held, that W. & G. were not bound, 
for the purpose of putting the A. Co. in a more advantageous position, to in- 
sist on the buyer's acceptance of the rock which the analysis had shown to be 
defeetive, and were not liable to the A. Co. for falUng to exact payment In 
advance, but the A. Co. were liable to make W. & G. whole. 

4. Samb — Del Credbke Commissions— Pitkchasf. to Fill Contracts. 

When an agent, aeting on del credere commission, has procured, from other 
sources, a part of the merehandise necesKiTy to fUl a contract which he has 
made for lus principal, but which the principal is unable wholly to fulfill, he 
is entitled to commissions from the principal on the whole amount of mer- 
ehandise coŒttracted for. 

5. Samb— Procuring Rbleasb from Oonteact — Commissions. 

When an agent, aeting on del credere commission, has prooured for his prin- 
cipal a contract, which sueh principal is unable to fulfUl, and has procured a re- 
lease of sueh contract, he Is entitled to a proportlonate share of his agreed com- 
missions. 

In Errer to the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

Alexander King (Théodore G. Barker and Marshall, Marbury & 
Bowdoin on briefs), for plaintifl: in errer. 

Augustine T. Smythe, for défendants in errer. 

Before GOFF, Circuit Judge, and HUGHES and PAUL, District 
Judges. 
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PAUL, District Judge. This case is brougM hère on a writ of 
error to a judgment of tlie circuit court for the district of South 
Carolina. The case was tried by the court, the parties having 
waived a trial by jury in accordance with the provisions of section 
G48 of the Eevised Statutes of the United States. On the évidence 
submitted, the court filed the following findings of facts and conclu- 
sions of law: 

"This is an action at law on a money demand, brought by Wyllie & Gordon, sub- 
jects of Greàt BrltaiDi against tbe Albion Phospliate Company, a corporation or- 
ganized under tlje laws of the State of West Virginia, Both parties submit to the 
jurisdietion of the court. ïhe cause of action is on an account for moneys ad- 
vanced by plaintiffs to défendant at Its request and for commissions; in ail £3,- 
4&i. 2si lOd. The answer, admitting the allenage of the plamtlffs and the citi- 
zenship of the défendant, dénies every other allégation of the complaint. It oon- 
tains a second défense and a counterclaim. That plahitiffs, in the transactions set 
up by them, acted as agents of défendant, and in those transactions failed to dis- 
charge their duties properly and faithfully, and thereby became indebted to the 
défendant in the sum of £806. 7s. 6d., wlth regard to a cargo shipped to them on 
their order by steamship Cyanus, and sold by them on del credere commission; 
ajnd also wltb regard to a cargo of phosphate rock shipped to them on theh: order 
by steamship OaklaJids, and sold by plaintiffs on a del credere commission. The 
total counterclaim is £2,435. 15s. 2d. The reply to the coointerclaim oonaists of a 
déniai of Its allégations. 

"Findtags of Fact. 

"(1) The plaintiffs are allens, subjeets of Great Britain, résidents In England, 
dolng business under the flrm name as brokers, engaged principally, if not enth'ely, 
in selling phosphate rock, hâve had Icmg and successfiul business expérience, and 
enjoy high mercantile chaxacter. 

"(2) The défendant is a corporation organlzed under the laws of West Virginia, 
engagea in the mining of phosphate rock in the state of Florida, and In preparing 
it for market, and in shipping It to varions parts of the United States and of for- 
eign countries. At the time of the transactions mentioned in Uie pleadings, it had 
but recently begun mining, and the sMpments In question were the first, or 
among the first, made by it abroad. 

"(3) The défendant, seeking a market abroad, made proposais to the plaintiffs 
to act as its agents in this behalf ; and thereupoa parties emtered into contract as 
foUows: 

" 'Mémorandum of agreement, made and executed this 29th day of May, 1891, 
by and between Angus Cameron, the président of the Albion Phosphate Mining 
and Chemical Company of Baltimore, Marylamd, on behalf and with the full au- 
thodty of the said company, of the first part, and 0. C. Wyllie and John F. Gordon, 
doing business under the name of Wyllie & Gordon, at London, England, of the 
second part, witnesseth: First. That the party of the first part agrées to eonsign 
to the party of the second part ail the phosphate rock and phosphatic material pro- 
duced by the said Albion Phosphate Mining and Chemical Company, whieh the said 
Iiarty of the ûrst part may désire to seli In any of the markets of Europe; said 
rock to be sold by the said Wyllie & Gordon for and on account of the said Albion 
Phosphate Mining and Chemical Company upoo the following terms, to wit: That 
during tlie existence of this contract the paxty of the first part wlll shîp, in such 
quantities and to such address as may be dlrected by the party of the second part, 
îill the phosphate rock and phosphatic material produced by the Albion Phasphate 
Mining and Chemical Company which they may désire to sell in any of the marlcets 
of Europe; such shipments to be handled and sold by the party of the second part 
to the best adVantage of the party of the flist part, they to recedve as their entire 
compensation for such services, and for guarantying the sales, a commission of 
three (3) per cent, upon the gross amount of ail sales made by them. AU commis- 
sions allowed to WyUie & Gordon by shipowners or brokers shall be carried to the 
crédit of ttie Albion Phosphate Mining and Chemical Company in the account of 
sales rendered. That, against ail the bills of lading of rock so shipped, the said 
.llbion Phosphate Mining and Chemical Company shall hâve the right to draw 
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drafts at ten (10) days' sight upon the said Wyllie & Gordon for three-quarters of 
the estimate value at the port of sWpment of each cargo, based upon the value of 
the same in England, lees trelght. ïhat, as soon as possible after the discharge of 
each cargo, the said, Wyllie & Gordon shall forward to the said Albion Phosphate 
Mining and Chemical Company aeoount sale of sueh cargo, and remit to them at 
the same time the remaining proceeds, if any. Should the net proceeds of any cargo 
be less than the amount advanced by said Wyllie & Gordon against the same, the 
duaft against the next suœeeding shipment shall be redoiced by the amount of such 
déficit. It is further agreed that Wyllie & Gordon shall arrange to pay ail océan 
t'reight, and ail advanees of money made by them for this or any other purpose shall 
cany interest at the rate of five per cent, per annum. It is further agreed that ail 
shlpments made under this agreement by vessels chartered by Wyllie & Gordon 
shall be fully insured by tbem, and, in cases where freight is arranged by the 
Albion Phosphate Mining and Chemical Company, the shipments shall be insured 
by them. The said Wyllie & Gordon agrée to act as the agents of the said Albion 
Phosphate Mining and Chemical Company upon the above-recited terms and con- 
ditions, and covenant falthfully to accoimt for thelr actions and doings as such 
agents. Each party shall hâve the rlght at any time to cancel this agreement on 
glvlng ninety (90) days' notice in writing, or by cable, to the other party. After 
glvlng such notice, it shall be lawful for the said Albion Phosphate Mining and 
Ohemical Company to sell direct to the European markets, or through other agents 
than Wyllie & Gordon, such of said Florida phosphates produced by them as tbey 
may see fit; but upon ail such sales made prior to the expiration of said ninety (90) 
days said Wyllie & Gordon shall be entitled to the same commissions as if said 
sales had been made by them.' 

"(4) Défendant, in November, 1891, shipped by the steamshlp Cyanus a cargo 
of phosphate rock to flll a oontract made in their behalf by tbe plaintiffs. The con- 
tract called for 2,000 tons. The défendants could only supply 1,342 tons. To 
fulfiU the oontract, and pr&vent Its rejection and loss conséquent thereon, the 
plaintiffs fumished the deliclency, (5SS tons, f rom other customers of theirs, with 
a net gain to défendant of £247. 2s. 7d. 

"(5) Plaintiffs, on the 26th August, 1892, on behalf of défendant, entered into a 
oontract with T. G. Gleichman in the ténor folio wing: 

" 'T. G. Gleichman, Esq., Hamburg: We beg to confirm having (as agents) sold 
to you about 1,800-2,400 tons (our option) of drled Albion Florida phosphate 
(guarantied to contain not less than 75 per cent, phosphate of lime calculated on a 
dry basis), at the price of eight pence farthmg per xaàt of trilmsic phosphate of lime 
(calculated on a dry basis from the total phosphoric acld présent) per ton of 2,200 
Ibs. Englieh, coast freight and Insurance to a good, safe continental port between 
Havre and Hamburg (both Inclusive), or as near thereto as the ship can safely get, 
always afloat. Mean analyste of oxide of Iron and alumina guarantied not to ex- 
eeed 4 per cent., but, If it exeeeds 3 per cent., allowance to be made In the pro- 
portitai of two units of phosphate of lime for every 1 per cent, oxide of Iron and 
alumIna in excess of 3 per cent Shipment September-October, 1892. Payment, 
cash in London on arrivai of vessel against documents for three-fourths (%) of 
amount of pro forma involce, based on 75 per cent phosphate of lime and B. L. 
weight, lèse freight, and balance In cash In London on recelpt of final invoice, less 
2% per cent, on gross amount of same. Cargo to be weighed on board, and to be 
taken from ship's tackle at buyer"» expense and rlsk. Landing expansés (if any), 
weighing, sampling, and ail other charges at port of discharge to be for buyer's 
aceount; delivery to be taken by btxyers on terms of charter party, and they to pay 
any demurrage arising from their fallure to do so. Buyers to act in interest of 
sellers, and, if required, to take any powers of charter to recover from ship for 
damage; also, to pay freight in aceordance with charter party for seller's account 
without charge and free of oommlsàon, any In charter being for seller's beneflt. 
Two per cent, of cargo, every fiftleth bucket or basket, as it cornes out of ship's 
hold, to be taken as sample without discharge. Each day's samples to be placed 
in bags (provided by buyers), which shall be sealed each day, and kept on board 
(imder cover) until completion of discharge; then to be forwarded (still under 
cover) to buyer's works, and samples for analysis to be prepared from same (under 
mutual supervision) in the followlng manner: The rock first to be crushed, and 
samples for moisture to be taken therefrom; then to be finely ground through mill- 
stones, and fair samples to be taken therefrom for détermination of phosphates of 
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Urne on dry basls, and Iran and alumina, etc. Thèse samples to be sent for analysis 
to two ot the following cliemists, one chosen by buyers, and ooe by sellers, viz. : 
Dr. Voelcker & Sons, Londcn; Dr. Pieper, Hamburg; Prof essor Fresinus, Wles- 
baden,— with instructions to send copies ot analysis direct to both buyers and sell- 
ers. In event of a divergence of over 2 per cent, in the result in phosphates of lime, 
OT 1 per cent in iron and alumina, sellers to send third sàmple to be tested by the 
thlrd chemist, and the resuit of the two nearest analyses (on dry basis) to form 
basis for invoioe. Cost of analysis to be equally divided. Mean moisture found 
in modsture sample (by drying at 212 degrees F.) to be deducted from weight. Any 
phosphate found to be ship or sea damaged on arrivai at port of discharge to be ac- 
cepted by buyers without allowance, bUt excess of moisture in such proportion to 
be deducted from weight. No damaged phosphate to be included in samples of 
cargo. Bîach shlpment to stand as a separate contract. Should yellow fever or 
political or other force majeure event prevent or delay shlpment of any portion of 
above, no responsability to accrue therefrom. If phosphates not shipped by lOth 
November, 1892, buyers to hâve option of canceling contract. Should any vessel 
or vessels declared by sellers as forming part of this contract be lost with phosphate 
cargo on board, or jettison any portion of said cargo, the contract to be void to th^t 
extent, and buyers to give up documents (should any bave been sent to them) to 
enable sellers to recover insurance for latter's own acoount. Any dispute arislng 
under this contract shall be settled by arbitratlon in London, in aocordance with 
the provisions of the arbitcation act, 1889, or any modification or amendment thœ- 
of, arbitrators being mutuaJly chosen. Wyllie & Gordon, as Agents.' 

"(6) The rock was dellvered to Glelchman. Samples were taken of it in the dis- 
charge of cargo, by retaining every flf tieth bag. The contents of thèse bags were 
sent to the phosphate works of the purehaser, and there ground. Samples of the 
ground loek were then submitted separately to the two chemists selected tn tha 

contract of sale. Their analyses agreed in findlng the rock to contain per 

cent, of , and four and one-half per cent, of iron and alumina, Thereupon 

Glelchman declared the contract forfeited, and refused to receive the rock as good 
delivery, and offered to return the same on payment of expenses. Meahwhile the 
cargo, dellvered at the port of Hamburg, had been sold to one Meyer, and had 
been transported to Hanover, In acoordance with the eustom of trade. 

"(7) Under the eustom of this trade, and the terms of the contract, when the bllls 
of lading and certificates of Insurance, called the 'documents,' are handed to the 
propoeed purchaser, he pays 75 per cent, of the conttuct priée, returnable to hlm, 
however, if the contract should fail. In the présent Instance, Glelchman never 
paiid this seventy-flve per cent, on this Oaklands cargo. He was a large customer 
of Wyllie & Gordon, and had contmuous dealings with them, frequently paylng 
into their hands large sums of money. On this they relied. But, on the other 
hand, the plaintlffs had accepted and paid drafts of the défendant to the extent 
of 75 per cent, of its value. When Glelchman declared the contract of the Oak- 
lands cargo off, he had in hJs hands two or more other cargoes not paid for, for 
Wyllie & Gordon, ta which, however, défendant had no interest. 

"(8) Nothlng was said as between plaintlffs and défendant as to this 75 per 
cent, to be paid by the purchasers. Défendant never imjuired whether it was paid, 
plamtlfCs never informlng them that it was not paid. 

"(9) Plaintlffs at once began efforts to arrange the matters growing ont of the 
rejected cargo, notified the défendant of It, obtained authority from the défendant 
to use their best judgment. After much negotiatlon, investigation in Germany by 
one of their clerks, who had had large expérience, and was of recognized abiUty, 
and great labor on their part, the plaintlffs settled the matler by selling the whole 
cargo to Glelchman at a réduction of £2,400 from the priée on the broker's contract. 

"(10) Ujion reporting this to the défendant, and admitting that It was sheer rob- 
bery, but at the same time ineviitable, the défendant became dissatlsfled, expressed 
dissatisfaction, and flnally refused to recognlze the settlement. 

"(11) It does not appear that the défendant knew anything of the state of affaira 
between the plalntiffs and Gleichman, or the course of deaUng between them. 

"(12) Besides thèse transactions with the cargoes of the Cyanus and of the Oak- 
lands the plalntiffs, as agents of défendant, and by their authority and assent, 
had contracted to sell a cargo of phosphate rock by the Hessle of 2,050 tons. The 
défendant could only snpply 500 tons. Plalntiffs, at their request and for them, 
supplied the other 1,550 tons from other customers, and completed the contract 
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"(13) Plaintiffs aiso, as agents for défendant, eontracted to sell for them, at 
their instance and request. two other cargoes of phosphate rock,— one to the Sile- 
sia Verein, of 1,800 tons; the other to the Théo. Pyrkosch, for 2,000 tons. The 
défendant was unable to f ultill either contract. Under the adviee of the plaintiffs, 
negotdations were succesefuUy eompleted, releasing défendant from thèse two con- 
tracts. 

"(14) The plaintiffs charge in their account commissions on the Cyanus contract, 
for the whole amount of rock delivered, includlng the deflciency supplied by them- 
selves; for the whole Oaklands contract; for the whole Hessle contract, in- 
cludlng the deflciency supplied by themselves; and for both of the released con- 
tracts, that to the Sllesia Verein and that to Théo. Pyrkosch." 

On the flndings of fact, the court held as conclusions of law: 

(1) That the contract between the plaintiffs below and Gleich- 
man was not fulfllled, and that Gleichman had a right to treat the 
rock as not a true delivery. 

(2) That the plaintiflEs below, Wyllie & Gordon, acted in good 
faith, with reasonable skill and ordinary diligence, looking pri- 
marily to the interests of the défendant below, the Albion Phos- 
phate Mining & Chemical Company; that, if they erred at ail in 
the concession made to the purchaser of the rejected cargo, it was 
an error of judgment, for which they are not responsible; and that 
défendant below must make them whole. 

On the question of commissions, the court found that, as to the 
cargoes of the Cyanus and Hessle, the plaintiffs below are entitled 
to full commissions; as to the cargo of the Oaklands, they are en- 
titled on a quantum meruit to 3 per cent, on the flrst contract; that 
on the other contracts, which were rescinded, they should be al- 
lowed 1^ per cent. 

To the flndings of fact and to the conclusions of law the défend- 
ant below flled its bill of exceptions, embracing 14 principal grounds 
of exception; and thèse are the basis of the assignments of error, 
which are 14 in number, under several of which are a number of 
subassignments. 

The flrst and second assignments of error relate to the admission 
by the court of certain testimony, verbal and written, to prove that 
the plaintiffs, as defendant's agents, had made two contracts in 
Germany to sell two cargoes of phosphate rock; that the défend- 
ant was unable to fuiflll either of thèse contracts; and that the 
same were canceled by the plaintiffs, Wyllie & Gordon, for the 
défendant, before any shipment made, by the plaintiffs' adviee. 
The ground of thèse assignments of error is that, under the plead- 
ings in the case, évidence except for commissions on account of 
sales of the cargoes shipped by the steamers Cyanus, Oaklands, 
and Hessle, as sued on, was irrelevant and inadmissible; and the 
commissions for the other cargoes or parts of the Hessle's cargo 
not in said account could not be recovered in this suit. The com- 
missions in the account on which the action was brought are not 
itemized and assigned to the several sales made of the cargoes 
shipped by the steamers named, but are embraced in an aggregate 
sum of £463. 7s. 7d., stated in the flnal account "commissions as per 
statement." The words "as per statement," when attached to an 
aggregate sum, import that an itemized or more particular state 
77 F.-35 
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râent has' been furnislied the party chargea with the aggregate 
amount of the demand, and that he is in possession of the infor- 
mation which a statement in détail would furnish him. The Code 
of Procédure of the stâte of South Oarolina gorems the law prac- 
tice of that state, as it does on the law side of the United States 
courts in the district of South Carolina. Section 179 of the Code 
of Procédure provides as follows: 

"Sec. 179. It shall not be necessary for a party to set forth In a pleading the items 
of an account therein aEeged; but he shall deliver to the adverse party, within ten 
days after a demand theretor in writing, a copy of the account, which, if the 
pleading is verifled, must be' verifled by hls own oath, or that of his agent or at- 
tomey, if within the Personal knowledge of such agent or attomey, to the efCect 
that he believes it to be true, or be precluded from giving évidence thereof. The 
court, or à judge thereof, niay order a f nrther a«»unt, when the one delivered is 
defective, and the court may In ail cases order a WIl of particulars of the claim of 
either pflrty to be furnlshed." 

Uûder this provision of the Code of Procédure, the défendant 
had ample means of ascertaining, before the trial, the items that 
made up the aggregate claim for commissions. It contented it- 
self with flling a gênerai déniai to the allégation of the complain- 
ant as to its liability to the plaintiffs for any sum. Having failed 
to avail itself of the provisions of the section quoted to ascertain 
the différent items composing the aggregate amount claimed as 
commissions, and having by its déniai put the plaintiffs to the 
proof of their claims, it had no right to object to the plaintiffs prov- 
ing the several sums that constituted the full amount demanded. 
It -was not error in the court to admit the testimony. Pelzer 
Manuf g Co. v. St. Paul F. & M. Ins. Co., 41 Fed. 274. 

The third assignment of error is that the court erred in permit- 
ting the plaintiffs to prove that they, as agents for the défendant, 
had made a contract with Théodore Pyrkosch for the sale of 2,000 
tons of phosphate rock; that of this cargo, shipped by the Hessle, 
the défendant could only furnish 512 tons of such rock; and that 
the plaintiffs supplied the rest from other sellers, and fllled the 
contract, and were entitled to commissions on the whole cargo of 
2,000 tons; and that this claim constitutes part of the items in 
plaintiffs' account, for £463. 7s. 7d., designated "commissions as 
per statement." The ground of error is the same as stated in as- 
signments 1 and 2; that is, that, under the pleadings in the case, 
the évidence was irrelevant, except as to the commissions on the 
proceeds of the cargoes of the steamers Cyanus, Oaklands, and 
such part of the cargo of the Hessle as the défendants furnlshed. 
What we hâve said in connection with assignments of error 1 and 
2 is applicable to the third, and need not be repeated. 

The fourth and flfth assignments are, in effect, the same: 

"That the court erred in admltting in évidence the following testimony of Gordon, 
a witness for the plaintiffs: 'That, aceordlng to the custom of the trade, the rest 
of a cargo of phosphate, except the buckets drawn for samples, was always deliv- 
ered at once to the buyer, if said buyer bas made the financial arrangements satis- 
factory, and the buyer then does what he pleases with the cargo; that in this case 
the cargo of the Oailands was deUvered to the buyer, Gleichman, at once, and 
shipped by him to Hanover to one Meyer, to whom he had sold it before the 
analyses were received.' " 
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The ground of error assigned is that proof of any custom was in- 
admissible, for the reason that the rights and duties of the parties 
were controlled by the written contract of Angust 26, 1892, between 
the plaintiffs (on behalf of the défendant) and Gleichman. 

The laAv is well settled that proof of a custom or usage incon- 
sistent with a contract, and which either expressly or by necessary 
implication contradicts it, cannot be received in évidence to afEect 
it. But it is equally well settled that, while a custom will net 
vary a written contract, yet a custom relating to the subject-matter 
of a contract becomes part of the contract, unless by its terms the 
custom is excluded. 

In Kobinson v. U. S., 13 Wall. 363, Mr. Justice Davis said: 

"If a person of a partieular occupation In a certain place maies an agreement 
by virtue of wUch something is to be done In that place, and this is uniformly done 
in a certain way by persons of the same occupation in the same place, It is but 
reasonable to assume that the parties contracting about It, and spedfying no man- 
ner of doing it différent from the ordinary one, meant that the ordinary one, and 
no other, should be foUowed. Parties who contract on a subject-matter coneern- 
ing which known usages prevall, by implication incorporate them into their agree- 
ments, if nothing is said to the contrary." 

The doctrine is thus stated in Addison on Contracts: 

"The known and received usage of a particular trade or profession, and the estab- 
llahed course of every mercantile or professional dealtog, are considered to be 
tacitly annexed to the terms of every mercantile or professional contract, it there 
be no words thereln expressly controlling or excludlng the ordinary opération of the 
usage, and paroi évidence thereof may consequently be biought in aid of the writ- 
ten instrument." Page 851. 

The évidence admitted by the court below that it was the cus- 
tom of the trade in Germany in the sale of phosphate rock that 
the whole of the cargo, except the buckets drawn as samples, is on 
the arrivai of tîxe vessel delivered at once to the buyer, and that 
the buyer disposes of it as he pleases, did not tend to contradict the 
contract between Wyllie & Gordon, agents for the plaintifl in er- 
ror, and Gleichman. This usage being known to both the agents 
of the plaintifl in error and to Gleichman, it was part of the con- 
tract. In view of this custom of the trade, thé contention of the 
plaintifl in error that its agents (the défendants in error) should not 
hâve delivered the cargo to Gleichman's possession, and hâve suf- 
fered him. to remove the same from the port at Hamburg, and to 
sell it to one Meyer, until the same had either been rejected or ac- 
cepted under the contract, cannot be sustained. The written con- 
tract itself , in substance, contains what is established by the évi- 
dence as the custom of the business touching the delivery of the 
cargo. It provides: 

"Cargo to be weighed on board, and to be taken from ship's tackie at buyer's 
expansé and risk; landing expenses (if any), weigWng, sampling, and ail other 
charges at port of discharge to be for buyer's account, delivery to be taken bj 
buyers on terms of charter party, and they to pay any demurrage arising fror» 
their failure to do so." 

It f urther provides that : 

"Each day's samples to be placed in bags (provjded by buyers), which shall be 
sealed each day, and kept on board (under cover) until completion of discharge; 
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then to be forwarded (still under cover) t» buyer's worbs, and samples for analysis 
to be prepared from same (under mutual supervision) in tbe foUowing manner. 

By the custom of the trade, as shown by the testimony, Gleich- 
man, after the delivery to him as provided in the contract, had a 
right to sell, as he did, the cargo to Meyer. He was DOt bound to 
iioid the cargo pending the analysis of the samples. 

There is no question that the cargo of the Oaklands (and this is 
the only one under discussion) did not meet the requirements of 
the contract of sale to Gleichman, as is shown by the analyses of 
the two chemists to whom the samples were submitted, as stated un- 
lîer the sixth flnding of facts. It being conceded that the cargo 
of phosphate rock delivered to Gleichman was not of the quality 
contracted for, the plaintifE in error still insists that it should not 
be held responsible to its agentis, Wyllie & Gordon, for the advance 
of 75 per cent., made by said agents to the plaintifl in error on the 
estimate value of the cargo at the port of shipment. Its défenses 
are stated in assignments of error from 6 to 11, inclusive, and are 
ail on the ground that the court erred in flnding as a conclusion 
of law that the contract was not fulfilled, and that Gleichman "had 
the right to treat the rock as not a true delivery," and "that plain- 
tilïs [plaintiffs below, défendants hère] acted in good faith, with 
reasonable skill and ordinary diligence, looking primarily to the 
interests of the défendant [plaintifE hère]"; that, if they erred at 
ail in the concession made to the purchaser of the rejected cargo, 
it was an error of judgment, for which they are not responsible; 
and that défendant (plaintiff in error) must make them whole. 
Thèse défenses are: "(1) That Wyllie & Gordon, as agents of the 
plaintiff in error, should not hâve conceded that the rock was not 
a true delivery, but should hâve insisted on that. question being 
submitted to arbitration, according to the arbitration clause of the 
contract, and that it was their duty to do so. (2) That Wyllie & 
Gordon did not retain côntrol of the cargo, but delivered it into 
the possession of Gleichman, and had allowed him to resell it to 
Meyer, and had allowed the cargo to be transported to the interior 
of Germany, without collecting from Gleichman the three-fourths 
of the invoice value in cash, against thè documents, as stipulated 
in the contract. (3) That unless Gleichman had elected to rescind 
the contract, and return the cargo at a place where défendant was 
bound to receive it, he was not entitled to a return of the seventy- 
flve per cent.; that Wyllie & Gordon sold said cargo to Gleichman 
as agents; and that any liability to return said seventy-five per cent, 
rested on the plaintiff in error, and not on Wyllie & Gordon, its 
agents. (4) That the défendants in error did not act in good faith 
with their principal when they concealed the fact that Gleichman 
owed them money on two cargoes with which plaintifE in error was 
in no way connected, at the time they delivered the cargo of the 
Oaklands into his hands, and that they failed to disclose to the 
plaintiff in error the fact that they had delivered said cargo with- 
out collecting the seventy-flve per cent, on the invoice value, as re- 
quired by the contract." 
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The questions raised hj thèse défenses are so clearly and forcibly 
discussed by Judge Simonton in his opinion rendered in the court 
below that this court, on this branch of the case, will adopt his 
views as expressive of its own : 

"As a conclusion of law, I hold tliat the contract was not fulfiUed, and that 
Gleichman had the right to treat tlie rock as not a true delivery. 2 Benj. Sales, 
590; Pope v. Allis, 115 U. S. 371, 6 Sup. Ct. 69. 

"It Is urged that the plaintiffs should hâve used the arbitration clause inserted 
at the end of the contract. But the contract had already made ample provision 
for determining- this question,— one eonclusive on the parties. The chemists set- 
tled the analysis. Clearly, the matters to be arbitrated under this concluding clause 
could not Indude the analysis. ïhis being so, and the a-ialysis having shown the 
nonperformance of the gnaranty, the contract was at an end, and ail its provisions 
fell to the ground. 

"ïhe contract having thus ended, dld the plaintiffs diseharge their full duty to 
the défendant in this emergency? Tbey had on hand a cargo of rejected rock. It 
was in the interior of Germany. To get actual possession of the cargo, and to de- 
liver It to a new purchaser, involved large expense. Its sale would be attended 
with many disadvantages, because of the rejection. Besides this, there was the 
inévitable suit for damages for breach of contract. The plaintiffs had authority to 
exercise their best judgment. They concluded that a déduction of £2,400 was the 
best settlement they could effect. Was this conclusion In good faith, looking to th»» 
interests alone of the défendant, and after the use of reasonable skUl and ordinary 
diligence? 

"The défendant urges that the disadvantageous circumstances under whicb me 
settlement was made grew out of the fact that the plaintiffs had not denwnded 
aaâ received the 75 per cent, of the value of the phosphate on the deliverj of the 
documents. Had this been done, then the purchaser, when he rescinded nis con- 
tract, would hâve bfeen eompelled to sue his vendor, and become the suitor. But, 
as has been seen, tlie contract failed because of the f allure of the guarants. Upon 
failure of the contract, plaintiffs were bound to retum any advance made. To a 
demand for it, they could make no défense other than the valldity of the contract. 
Besides this, the liability for the return of this 75 per cent, was the liabilii/ of the 
plaintiffs themseîves. They could not be required to stand suit, and injure their 
own crédit, not for the purpose of testing the validity of the action of ti-e pur- 
chaser in rescinding the contract, but to enable the défendant to resell the rock on: 
more favorable ternis. By omitting to demand the payment of the 75 per v'ent., 
the plaintiffs became personally liable for it had the contract been consummttted. 
In fact, they paîd a sum equal to it over to the défendant. 

"It is also urged that plaintiffs did not act in good faith when they conceji*d 
from défendant the fact that, at the time the matters connected with the cargo 
were settled, Gleichman owed them for two cargoes. But the défendant knew thaï 
the plaintiffs did a large business, and that It was not the only eustomer they had. 
Besides this, the question plaintiffs had to meet was how best to dispose of the 
rock of the défendant thrown back on their bands for breach of warranty. It is 
diflîctilt to see in what way the fact that Gleichman owed them for two cargoes 
could affect that question." 

The twelfth, thirteenth, and fourteenth assignments of errer may 
be considered together. The grounds on which they are made 
are on the exceptions taken to the ânding of the court in its allow- 
ance of commissions to the défendants in error. On the cargoes 
of the Cyanus and of the Hessle, the court allowed them full com- 
missions, on the ground that they made good the deflciency, and 
completed the whole contract, with advantageous results to the 
plaintiff in error. On the cargo of the Oaklands, it held that the 
del credere commission was not earned, but that on a quantum 
meruit they were entitled to a sum equal to the contract commis- 
sion on the flrst sale. As to the other cargoes, it held that the 
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défendants in error had procured the contract of sale, but thèse 
contracts were, with their consent and advice, rescinded, and tliat 
the agents could only demand proportionate compensation. Thèse 
fiudings are in accordance with well-settled principles of law. As 
to the cargoes of the Cyanus and Hessle, they made complète sales ; 
and, when the plaintifE in error was unable to make up the cargoes, 
their agents procured from other sources the necessary quantity 
of phosphate rock to make up the deflciency, and thus enabled the 
plaintiff in error to carry ont fully the contracts. McGravock t. 
Woodlief, 20 How. 221; Kock v. Emmerling, 22 How. 69. The 
compensation allowed on the other contracts rests upon the prin- 
ciple that where the service is begun, and an important part per- 
formed, and the factor or broker is prevented by some irrésistible 
obstacle from completing it, and is himself without fault, he is 
entitled to proportionate compensation. 1 Pars. Cont. 84 

There is another ground of error assigned in connection with the 
allowance of commissions which was considered nnder the flrst 
three assignments; that is, that the court below could not, under 
the pleadings in the case, receive testimony as to the items mak- 
ing up the account for commissions. We hâve disposed of that 
question, and its further considération is unnecessary. 

We flnd no error in the record, and the judgment of the circuit 
court is afflrmed. 



BAKER V. NEW YORK LIFE INS. 00. 
(Circuit Court, D. Nebraska. December 14, 1896.) 

No. 30. 

LiPE Insurance— Fai/SB Représentations— Bkeach op Warrantï— WAnnsR. 
One B., In answerlng certain questions la an application for llfe Insurance, 
the answers to whicli were by tbe terms o£ the application made warranties, 
stated that he had had no serious illness since ehiidhood, and had not since 
childhood been conflned to the house by illness. A few mouths before bis 
application B. liad had an attack of the grippe, which had confined him to the 
house for two or three days, and about which he had consulted a physician. 
He died six months after the issue of the policy, in December, 1893. In March, 
1894, after proofs of death had been presented, the Insurance company received 
fuU information of the facta as to B.'s attack of grippe. In July followlng it 
requested B.'s widow to procure her appolntment as guardlan of her children, 
pointing out that the proofs of death dld not show such appointaient. Slie 
presented proof of her appolntment In August. In October followlng the com- 
pany, at an interview with the attorneya for B.'s widow, flrst denied its lia- 
bility, relylng on B.'s alleged misstatement, but did not tender back the pre- 
mium paid, and did not give notice of a rescission of the contract or tender 
back the premlum until March, 1895, some months after the commencement 
pf an action on ,the policy. Held, that the Insurance company had waived any 
right to repudiate or rescind the contract on the ground of B.'s alleged breaeh 
of warranty. 

This was an action at law by Ida M. Baker, guardian, etc., against 
the New York Life Insurance Company, to recover upon a policy of 
insnrance upon the life of Ward L. Baker. 
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Brome, Burnett & Jones, for plaintiff. 
J. H. Mcintosh, for défendant. 

SHIEAS, District Judge. This case came np for trial before 
tlie court and jury at the May term, 1896, and upon the issues then 
presented by the pleadings évidence was submitted, and spécial 
findings of fact were retnrned by the jury, and thereupon the plain- 
tiff asked leave to aie an amended replication for the purpose of 
establishing a waiver on the part of the défendant company of the 
right to insist upon an alleged breach of warranty on part of the 
assured. Leave to flle the amendment was granted, and the case 
was continued for the purpose of permitting évidence to be pro- 
cured by the parties, rendered necessary by the amendment to the 
pleadings. The parties then entered into a written stipulation, 
waiving a jury trial and submitting the case to thè court, it being 
further agreed that the case should be submitted to the court upon 
the findings of fact returned by the jury and upon the évidence sub- 
mitted upon the issue tendered by the amended replication, the 
court to make a further flnding of facts based upon the évidence 
taken after the flnding of facts had been returned by the jury, which 
has been done. From the facts thus found, it appears that, under 
date of June 24, 1893, Ward L. Baker signed an application for in- 
surance in the sum of |5,000 upon his life in the défendant company, 
it being stated in such application that the applicant agrées : 

"That the statements and représentations contained in the foregoing application, 
tQgether with those eontalned in the déclarations made by me to the médical 
examiner, shall be the basis of the contract betsveen me and the New ïork Life 
Insurance Company; that I hereby warrant the same to be full, complète, and 
true, whether written by my own hand or not,— this warranty being a condition 
précèdent to and a considération for the policy which may be issued hereon." 

In the déclarations made to the médical examiner it was required 
of the applicant that he should "give full particulars of any serions 
illness you may hâve had since childhood," to which the answer 
given was, "Hâve had none." And the question was also asked, 
"When were you last confined to the house by illness?" and an- 
swered, "Not since childhood." The company issued the policy, and 
upon payment of a year's premium the same was delivered to Baker, 
and within the year, to wit, on December 22, 1893, Baker died, and 
due proofs of death were furnished to the company. It thus ap- 
pears that a prima facie case for recovery upon the policy has been 
made ont, and the question to be determined in the case is whether 
the défense interposed by the défendant is sustainable under the évi- 
dence. 

In substance, the défense is that of a breach of warranty with re 
spect to the answer by Baker to questions contained in the médical 
examination, being the questions and answers just cited. On be- 
half of the défendant it is contended that, under the provisions con- 
tained in the application, thèse answers are warranties on part of 
Baker; that the facts found show that they are not true, in that it 
appears that in the preceding Febrnary Baker had suffered from an 
attack of the grippe, which had conflned him to the house for a 
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period of two or three days; that tais warranty was a condition 
précèdent to and considération for the issuance of the policy; and 
tliat its breach rendered the policy not merely voidable, but wholly 
void. A contract which is enter ed into in violation of public law, 
or wliieh. is contrary to public policy, is Toid, not voidable j and so 
contracta will be held to be roid when the facts are such that the 
contract when entered into could not take effect, and in such cases 
neither party is bound to performance. A right, hovs'ever, existing 
on behalf of one party to rescind a contract, or to resist its enforce- 
ment against him, by reason of some fraud practiced against Mm, 
or by reason of the failure of the other party to perf orm a condition 
précèdent, does not necessarily render the contract void. The party 
against whom performance is sought in such cases may hâve the 
right to avoid the contract, but he may waive this right, and in 
that event the contract remains in force. Properly speaking, in 
such cases the contract is not absolutely void, but it is voidable at 
the option of the one against whom the fraud or breach of warranty 
exista. 

In the case now under considération, by the provisions of the ap- 
plication the answers given by the applicant to the questions form- 
ing part of the médical examination are made warranties, and there- 
fore the company has the right to insist that they should be strictly 
and literally complied with; but, if the company chose to waive 
a strict compliance therewith, it had the right so to do. The facts 
which it is claimed by the défendant should hâve been stated in 
the answers given by the applicant are that in the spring preceding 
the issuance of the policy he had had an attack of the grippe, which 
had confined him to the house for two or three days. It cannot be 
claimed that it is illégal or contrary to public policy to issue a pol- 
icy of insurance upon the life of one who has had this disease, nor 
is it claimed or pretended that the défendant company refuses to 
insure the life of one who may hâve had an attack of this disease 
and as a conséquence may hâve been confined to his house for a few 
days. Whether the company would or would not hâve accepted the 
risk on Baker's life, and issued the policy, if the application had 
shown the facts in this particular, it is impossible to know. The 
utmost that can be claimed on behalf of the company is that, beforo 
it should be bound by any policy issued to Baker, it should hâve the 
opportunity, after being fully informed of the facts, to détermine 
whether it would agrée to accept the risk. Thus if, after the appli- 
cation had been forwarded to the company, it had been fully in- 
formed of the facts in regard to Baker's suiïering from the grippe 
and being confined to the house, and with this knowledge it had 
issued the policy and received payment of the premium thereon, it 
would not then be open to the company to claim that the policy 
vvas either void or voidable by reason of the failure to state thèse 
facts in the application. It will be noticed that in the déclarations 
required to be made to the médical examiner the applicant was 
asked whether he had had any one or more of 26 specifically named 
diseases, ail of which questions were answered, and then cornes the 
gênerai question or requirement to "give full particulars of any 
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serious illness you may hâve Ixad since cMldhood." Thus BaJker 
was required to détermine whether th.e attack of the grippe wMch 
he had suffered in tlie previous February was or not a serious ill- 
ness, within the meaning of the question, By answering that he 
had no serious illness, he indicated his view of that attack; and if 
the Company, when it issued the policy, knew the facts, and yet is- 
sued the policy, it would thereby conclusively show that it did nof 
deem the attack in question to be a serious illness within the mean- 
ing of the application, and it would not be open to the company, 
after its liability on the contract had become fixed by the death of 
the insured, to then assert that the answer was not strictly true, 
and that by reason thereof the policy was not in force. 

In my judgment, ail that the company can rightfully insist upon 
in this case is that it should not be held bound by the contract of 
insurance unless it appears that it so consented after it had fuU 
knowledge of the facts upon which it relies to show a breach of the 
warranties on part of the insured. If, however, the facts show that 
the company treated the policy as being in force, after it had knowl- 
edge of the alleged breach of the warranties, then it must be held 
that the company waived its right to rescind the contract. The 
évidence shows that in March, 1894, the défendant company knew 
the facts with regard to Baker's health at the time of the issuance of 
the policy, and knew of his having had an attack of the grippe in the 
previous spring, and that he had consulted a physician with regard 
thereto. The company then knew that it was being asked to make 
payment of the amount called for by the policy, due proofs of the 
death of the insured having been previously served upon the com- 
pany, and it knew that it then had in its possession the premium 
paid it by Baker when the policy was delivered. The company 
then knew, or had the means of knowing, ail that was necessary to 
enable it to détermine whether it would recognize the policy as an 
existing contract, or whether it would repudiate and rescind the 
same upon the ground that the insured had not fully stated the 
facts in regard to his health, thereby committing a breach of the 
warranties contained in the application. The company knew that, 
if it elected to rescind the contract, it was its duty to return the 
money it had received by reason of the contract, and, furthermore, 
that it must act in the premises within a reasonable time. The first 
action of the company was taken July 25, 1894, four months after 
it had received full information with regard to the alleged breach 
of warranty. Under that date the company addressed the plaintilï, 
statîng that the proofs of death previously sent on did not include 
certiâed copies of letters of guardianship, showing that she had the 
right to act for the minor children of the deceased. In effect, this 
letter was a notification to Mrs. Baker that she must be appointed 
guardian of the property of the minors in order to complète the 
proper proofs called for by the policy of insurance." In obédience 
to this letter Mrs. Baker procured her appointment as guardian, 
and forwarded to the company duly certiâed copies thereof. The 
right of the company to call for proper évidence showing that Mrs. 
Baker had been appointed guardian of her minor children, who are 
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tbebeneficiariés under the policy, is a right eonferred by tlie policy, 
tréating it as an existing contract. Her appointment as guardian 
was Bot in any sensé a necessary act in order to enable the company 
ta détermine whether it would repudiate thé contract sought to be 
enforced against it. ThJs call, made by the company upon Mrs. 
Baiser, was net one made without due opportunity to examine into 
the case before taking action. It was made four months alter the 
company had full knowledge of the facts which it now relies upon to 
defeat the policy. It was an act tending to show that it treated 
the policy as being in force, and the company thereby called upon 
Mrs. Baker to perform, on behalf of the beneficiaries, an act which 
the policy required of them provided the policy was an existing con- 
tract. In obédience to this request of the company that the bene- 
ficiaries should perform the conditions of the contract on their part, 
the appointment of Mrs. Baker as guardian was had, and duly eerti- 
fied copies of the letters of guardianship were procured and for- 
vvarded to the company, this being done in the month of August, 
1894. The next action on part of the company was taken on the 
23d of October, 1894, when a letter was addressed to the attorneys 
for plaintlfif, proposing an interview with regard to the matter, 
which was had the latter part of that month. At this interview the 
représentative of the company for the first time denied liability on 
the part of the company, and proposed a compromise, by ofEering to 
pay $1,000 for a release from ail claims. This offer, after considéra- 
tion, was refused, and the company notified thereof about December 
1, 1894. No action was then taken by the company looking to a 
recission of the contract. It did not then offer to repay the money 
it had received on the policy, nor did it notify Mrs. Baker that it 
repudiated the contract for any reason. It retained the full bene- 
flt of the contract on its part until the llth.day of March, 1895, 
when it made a tender of the sum received and interest, this being 
done some months after this suit had been commenced. This sum 
of money it had received from Ward L. Baker in July, 1893, in con- 
sidération of issuing the policy sued on, and it had retained the same 
and enjoyed the use thereof for a period of one year and eight 
months from the date of its réception, and for a period of one year 
after it had obtained full knowledge of the facts upon which it now 
seeks to évade liability on its contract. With full knowledge of the 
facts, it required of Mrs. Baker that she procure letters of guardian- 
ship, and furnish certifled copies thereof. With full knowledge of 
the fact that the compromise it had offered had been rejected, and 
that Mrs. Baker, as guardian, was insisting on payment of the policy, 
it retained the money received by it for months, without any offer to 
return the same; and, without notifying Mrs. Baker that it elected 
to rescind or repudiate the contract, it permittêd Mrs. Baker to 
incur the expense of bringing this suit. 

It was the duty of Mrs. Baker, as guardian of her minor children, 
to enforce the payment of this policy, if it was in force at the time 
of her husband's death. Up to the time the action was begun the 
company had not notiflied her that the contract was rescinded. 
Every act on its part indicated that the contract was deemed to be 
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in force. No stronger évidence of this could be asked than the fact 
that the company continued to enjoy ttie beneflt of the contract and 
gave no sign that it was ever proposed to repay the sum received 
by it. Suppose the situation was now the same as it was when this 
action was brought. It would then appear that the company was 
seeking to avoid the contract as net binding upon it, and at the 
same time was holding fast to the benefits received by it by reason 
of the contract. Would it not be promptly adjudged that the com- 
pany could not avoid the contract, so as to escape liability, and yet 
enjoy the benefits conferred thereby? When the company obtained 
knowledge that the answers given by the insured were not full and 
complète, and that it possessed the right to repudiate and rescind 
the contract, it also knew that the beneflciaries in the policy were 
relying upon the validity thereof, and were asking performance on 
part of the company. With this knowledge, it could not play fast 
and loose with the question. It must reach a conclusion thereon 
within a reasonable time. If it proposed to repudiate liability un- 
der the contract, it could not be permitted to induce or require the 
other party to the contract to take action and incur expenses in the 
belief that the company treated the policy as in force. It could not 
be permitted to enjoy the benefits of the contract on its part for 
a year or more, with the intent to ultimately repudiate the contract 
in case suit was brought against it. The acts of the company fuUy 
justify the conclusion that it treated the policy as being in force for 
a full year after it obtained full knowledge of the facts upon which 
it now relies as évidence of a breach of the warranty, and that dur- 
ing this period of time it retained and enjoy ed the benefits of the 
contract on its part; and thèse facts justify the further conclusion 
that the company, when informed of the facts, did not deem the 
answer given by Ward L. Baker to the questions put to him to be 
so evasive or erroneous as to amount to a breach of warranty, or that, 
if they might be so held, the company at that time elected to waive 
its right to repudiate and rescind the contract; and, having called 
upon the plaintiff to take action under the policy as an existing con- 
tract, and having retained for its use and beneflt the money paid it 
on the contract for a period of a year after it knew of its right to 
repudiate the contract, it must be held that it is now too late to 
change the élection it then made to waive the alleged breach of 
warranty. So holding, it foUows that the plaintiff is entitled to 
judgment for the full sum due on the policy. 



FOEEST et .al. v. ST. FRANCIS LEVEE DIST. OF MISSOURI. 

(Circuit Coiu-t, E. D. Missouri, E. D. October 29, 1896.) 

No. 3,931. 

1. CoBPOKATioiîs — Power to Contract — Action on Contract — Demurrer. 
Althougli, where a corporation is invested by its cliarter with power to 
enter into a contract, on certain antécédent conditions, it is sufflcient, In 
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declaring thereon, to aver the making ofa coiitract, yet, If It be apparent, 
from the face of the plaintiff 's pleading, taken as a whole, that the anté- 
cédent conditions were not in fact fulfiUed, such pleading will bé de- 
murrable. 

2. SamK— COKPOKATION TO CONSTBUCT LEVEES. 

Défendant, a corporation organized out of a portion of the territory of a 
State, for the purpose of constructing levées to prevent inundation, was 
authorized to make contracts for constructing such levées. ïhe charter 
specifled the steps to be taken, including a resolution by the board of direc- 
tors, at its annual meeting,- to be held in May; approval by the landownera 
at an élection; advertisement for bids, and award to the lowest bidder; 
and the taking of a bond to secure the performance of the work. Plain- 
tlfCs brought an action, alleging an agreement by défendant to pay for 
building a levée, and set forth in their pétition that, in September, 1896, 
they made a contract wlth the United States to build a levée, under whicb 
contràct they were not required to begin work till the summer of 1895; 
that, on November 8, 1894, the défendant contracted wlth them, in consîu- 
eration of their endeavoring to finish the work before the summer of 1895, 
to pay them flve cents for every cublc yard of earth put into the levée, 
accordlng to their monthly estimâtes in their accounts with the United 
States. Eeld, that it suiflciently appeàred, on the face of the pétition, that 
no oontract oould hâve been or was made In conformity to the tenus of 
defendant's charter, and that the pétition was demurrable. 

This was an action upbn a contract, and was brought by William 
M. Forest and Patrick McOadden, trading under the flrm name and 
style of Forest & Co., against the St. Francis Levée District of Mis- 
souri, a corporation. The case was heard on demurrer to the 
atnended complaint. 

Dodge & MulTihill, S. S. Merrill, and Geo. S. House, for plaintiffs. 
R B. Oliver and Greo. D. Reynolds, for défendant. 

PHILIPS, District Judge. This cause has been submitted upon 
demurrer to the amended pétition. The action is predicated of a 
contract alleged to hâve been made betweèn the plaintiffs and the 
défendant. The défendant is a corporation created by spécial act 
of the législature of the state of Missouri. Laws Mo. , 1893, p. 200. 
The controversy involves the authority of the board of directors to 
make the contract sued on. Generally stated, said act formed into 
a levée district a certain area of the state, known as a part of the 
St. Francis Basin, in the counties of Dunklin, "New Madrid, and 
Pemiscot, subject to inundation from the Mississippi river. It nfimed 
a board of levée directors, declared "to be a body politic and cor- 
porate by the name and style of the 'Board of Directors of St. 
Francis Levée District of Missouri,'" etc. Section 5 déclares the 
powers of the board — 

"To levée the St Francis front in counties herein named in this state, and 
to protect and maintain the same in such effective coadltion as honest, 
able and energetic effort on their part may maintain, by building, repairlng, 
and raising levées on the river bank of the Mississippi river, or such other 
places as the said board may sélect. They shall hâve power to employ ail 
agents necessary to the exécution of their duties. They shall détermine fhe 
base, crown, height, slope and grade of the levée, and make ail needful 
régulations, and do ail acts in their opinion necessary to secure the levée 
district under their charge from overflow by the watera of the Mississippi 
river." 
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To exécute the given powers, section 6 directs said board — 

"To assess and levy annually a tax, not exceeding five per cent, of the In 
ci-eased value or betterment estimated to accrue from protection given against 
floods from tlie Mississippi river by said levée, on ail lands within said levée 
district: Provided, that said board of directors shall call a meeting of the 
land-owners in each of the respective counties within said levée district In 
each county, by posting notices of the time and place of said several meetings 
in ten conspicuous places in each county, ten days before the day fixed for 
the meeting, at which time the proposition to levy said annnal assessments 
shall be submitted to said land owners; and if a two-thirds majority of the 
land-ovsrners in sueh levée district, who appear at such meeting, shaU vote for 
such assessment, it shaU then be the duty of said board of directors to levy 
annually said tax. Said meetings shall be held by the directors in each 
county, who shall appoint two clerks of élection; the said directors and said 
clerks shall perform thelr respective duties under oath, to hold the élections 
fairly, and to make returns of the élection fairly to the secretary of said 
levée board, who shall, with the président and treasurer of said board, proceed 
to canvass the returns and déclare the resuit; and if it shall appear from the 
returns that two-thirds of the land-owners represaated at said meeting voted 
for said annual assessment, then the said président of said board shall give 
notice of the fact thpoughout the said levée district, and the tax shall be 
levied as hereinafter provided, and the annual levy, not to exceed flve per 
cent., shall continue no longer than is found to be necessary to accomplish 
the objects of this act, and when no longer needed, the président shall notify 
the assessor and direct him not to assess for this purpose." 

The act then provides the mode of assessment on the lands of the 
levée district, and for collection of the taxes to meet thèse better- 
ments, and déclares such burdens to be a lien on said lands. It 
also provides for an engineer to make surveys and exercise super- 
vision of ail work doue under contracts. Section 22 déclares that: 

"If at any regular annual meeting of said board of levée directors they shall 
décide to do any certain amount of work that year, and If the assessment 
upon betterments accruing to the lands in said levée district to pay for said 
work be approved by the land-owners, as herein provided for, then the 
président of said levée board shall contract for the construction or perform- 
ance of said work in such parcels or divisions as may be to the best interest 
of the levée district. Said contracts shall be let to the lowest responsible 
bldder; to this end the président of said levée board sliall cause a letting of 
said work to be advertised throughout said district, for thirty days, asking 
for sealed proposais on each and every item of the work so advertised, and 
upon a certain day therein named, with the aid of the secretary and treasurer 
of said board, open and canvass said sealed proposais and award the same: 
Provided, that any and ail bids may be rejected, and that no proposai shall 
be entertained without such guarantee of good faith as the board may require: 
Provided, further, that the board shaU require of ail contractors an approved 
bond, in a sum equal to the estimated eost of work so contracted for, to secure 
the prompt exécution of their contract, conditioned to pay any damages which 
will resuit to the land-owners of said district from a failure to perform their 
said contracts, or by reason of a négligent performance of the same: Pro- 
vided, however, that in case of a break In the levée, or a break threatened 
by caving bank or other cause, demandlng immédiate attention, the président 
of said board may and Is hereby authorized to take such action in the case 
as may best protect the interests of the district." 

On argument of the demurrer to the original pétition herein, it 
was insisted, inter alla, by defendant's counsel, that the board of 
directors, in entering into the alleged contract sued on, had rmt 
complied with the provisions of said sections 6 and 22 of the enabling 
act; that they had not taken the preliminary steps therein provided 
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as prerequisite to the exercise of authority to enter into aay such. 
contract. Wlien ïhe court came to consider that question, it dis- 
covered that it did not afflrmatively appear on the face of the pétition 
on what statute'or législative act the contract was predicated, nor 
did it affirmatively appear whether or not the board of directors 
had taken the preliminary steps required by said statute in obtaining 
the assent of the taxpayers of the district to make such contract. 
As the détermination of this question was deemed by the court to 
be vital, in sustaining the demurrer the court invlted the plaintiffs, 
in their amended pétition, to state plainly and candidly the facts as to 
whether or not the things required of said board by the statute had 
been done, with the suggestion that by such a course the plaintiffs 
could invite a demurrer, and, by having this question of law deter- 
mined in advance, the parties might avoid the unnecessary trouble 
and expansé of a trial, But the amended pétition evidently seeks to 
évade ain open avowal as to this question of fact, thereby creating 
a strong inference that the facts are adverse to the plaintiffs. The 
amended pétition allèges, in substance, that in the month of Septem- 
ber, 1894, the plaintifl Porest— 

"Bntered Into a contract with the United States to build and construct a levée 
of earth along and near the western bank of the Mississippi, in the county of 
Pemiscot, etc., to protect the land west of said levée from overflow by said 
river, and tliat by the terms thereof said Forest was not required to begin 
his work thereunder until during tlie summer of the year 1895, and that on 
the 8th day of November, 1894, the défendant entered into a contract with 
the plaintiffs, whereln, in considération that the plaintiffs would use every 
possible effort to finish the said contract of said Forest with the United 
States before the next high water in the Mississippi river, which was to be 
apprehended in the summer of 1895, the défendant, among other things, 
agreed to pay the plaintiffs, In bonds or written acknowledgments of indebted- 
ness, ealled 'script,' of the défendant, at the discrétion of plaintiffs, five 
cents for every cubic yard of earth put by plaintiffs on the said levée in the 
construction thereof, so far as the same was constructed in said St. Francis 
levée district, which was to be determlned by said Forest's monthly estimate 
of work done under his said contract with the United States on said levée, 
and allowed by the United States, until such time as the plaintiffs should be 
foreed to suspend the work under said contract by reason of high water 
In the said Mississippi river." 

The pétition then avers a performance of this contract by the 
plaintiffs, and a failure of the défendant to pay therefor. 

It is to be conceded, to plaintiffs' contention, that where a cor- 
poration is invested by îts charter with power to enter into a spé- 
cifie contract on certain conditions, to be performed antecedently, 
it is sufBcient, in declaring thereon, to aver the making of a con- 
tract. If some act or requirement of the charter be a prerequi- 
site to the validity of such contract, it is a matter of défense, to be 
pleaded by the défendant. Barber Asphalt Paving Co. v. City of 
Denver, 19 C. C. A. 144, 72 Fed. 341. It is something like an ac- 
tion predicated of a contract, which, by the statute of frauds, is re- 
quired to be in writing. When the pétition déclares upon the 
contract, the presumption of law is that the contract was such as 
the law authorizes, and this presumption continues until the con- 
trary fact is made to appear on the trial of the case. Springer v. 
Kleinsorge, 83 Mo. 155. But, notwithstanding this rule of plead- 
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ing, and notwithstanding the manifest purpose of thé pleader to 
évade a direct admission, if it be apparent from the face of the pé- 
tition, taken as an entirety, that the antécédent steps required by 
the statute to authorize the board of directors to enter into the 
giren contract were not in fact taken before it attempted to make 
the alleged contract, it will invite a demurrer, and raise the valid- 
ity of the contract. 

An analysis of the amended pétition renders it quite plain, to 
my mind, that the requirements of said sections 6 and 22 were 
not complied with by the levée board before entering into this 
contract. In the first place, as has already been shown, the péti- 
tion allèges that the plaintiff Forest first entered into a contract 
in September, 1894, with the United States, for the construction 
of this levée, and that the co-plaintiff MçCadden came into the ar- 
rangement with the plaintiff in November, 1894, by which it was 
agreed with the défendant to pay the plaintifEs a bonus of flve cents 
on said contract with the government for doing said work, in con- 
sidération that they begin the work at an earlier date. As évi- 
dence that the work done by the plaintifEs was in exécution of the 
said contract with the United States, and under its supervision, the 
pétition déclares "that they entered upon the performance of said 
contract with the United States in the month of October, 1894, and 
continued said performance without interruption or cessation, and 
flnished ail of the work called for by said contract" ; evidently re- 
ferring to the contract with the United States, for it proceeds in 
the same connection to state "that, while they were performing 
their work under the said last-mentioned contract, they were not 
forced to suspend said work by high water in the said Mississippi 
river." This is followed up with the averment "that, under said 
contract with the United States on the levée in the said district," 
they put on the said levée specified cubic yards of earth. It then 
déclares that the said Forest was entitled to payment from the 
said United States under his said contract for placing ail the said 
cubic yards of earth on said levée, and that his monthly estimâtes 
with the United States showed that he had earned the payment 
of ail of said work, and the United States allowed the said esti- 
mâtes, and admitted that ail of said work had been done, and paid 
said Forest therefor. From this it is quite apparent that the work 
done by thèse plaintifEs, as already suggested, was under the su- 
pervision and direction of the government of the United States, its 
agents and officers, and that the estimâtes thereof were allowed 
by the United States, and on this estimation the pétition counts; 
whereas, by section 23 of the act of the législature authorizing the 
board of directors to exécute such contract it is expressly provided 
that: 

"Ail work let or contracted for by said board, as herein provided for, shall be 
executed aecording t» plans and spécifications furnished by said board, and made 
a part of said contracts, and stiall be performed tinder the supervision and to tlie 
satisfaction of the chlef engineer; and when partial payments from time to 
time are contracted for, they shall be made upon estimâtes furnished by sala 
engineer, and flfteen per cent, retained to guaranty a faithful performance of 
contract; and final settlement of said contraetors shall be made only upon 
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estimâtes f umlshed by eaid engtaeer, and his certlficate that saM work has been 
performed and completed to his satisfaction." 

Again, by section 11 of this act, the regular annual meeting of 
the board of directors is flxed for the second Monday in M^-y of 
each year. Then section 22, as already quoted, provides that the 
time when the board of directors shall décide to do any certain 
amount of work that year shall be at a regular annual meeting of 
the board. It is, therefore, apparent that no such action was tak- 
en at any regular meeting of the board, which for that year would 
hâve been the second Monday in May, as the contract between 
Forest and the United States was not made ùntil the montb of 
September, and the contract in question supervened on Novem- 
ber the 8th foUowing. It is also inconceivable, under the allé- 
gations of the pétition, that after Forest had entered into his 
contract with the United States for this vi^ork, and the negotiations 
had with the board of directors in respect thereof by the plain- 
tiffs, there could hâve been a compliance with the requirements of 
section 22 by the 8th day of November. In the first place, there 
had to be an approval by the landowners, as provided in section 6, 
to be foUowed by the letting of the proposed contract .after advertise- 
ment throughout the district for 30 days, asking for sealed proposais 
on every item of the work, to be followed by a canvass of the pro- 
posais, and award of the contract to the lowest bidder, and bond 
then to be taken and approved to guaranty the performance of the 
work by the contractor. On the contrary, the very framework of 
the pétition precludes the idea of any compétitive bidding. The con- 
tract prdviding for thé manner of constructing the work, the cost 
thereof and mode of estimating the same were provided for in the 
contract between Forest and the United States. The landowners 
of the district had no voice therèin, nor gave any assent to be as- 
sessed therefor. Tliere could hâve been no awarding of the con- 
tract among competing bidders, because the pétition shows that the 
board entered into the contract with the plaintiffs upon the bald 
proposition to pay them the arbitrafy sum of 5 per cent, upon the 
gross sum àgreed to be paid by the United States. Such a trans- 
action is not within the spirit or the terms of the statute. It can- 
not be assumed that the landowners of this district would hâve 
given their consent to such an arrangement. On the contrary, it is 
within the boùnds of reasonable presumption that, the United States 
having undertaken to hâve this Work done on its own account, the 
lando.wneï'S would hardly, in thfe fall of 1894, hâve willingly con- 
sented to voté a tax upon thenaselves for the Same work ont of a 
mère appréhension that a rise in the river, not to be anticipated be- 
fore thé freshets of 1898, might come before the work was com- 
pleted. The only instance in which the board of levée directors is 
authorized to act and încur liabillties in this respect without Con- 
sulting thé landowners, and without a compliance with the direc- 
tions of sections 6 and 2â, is contained in the last proviso of section 
32, to wit: 

"In case of a break in the levée, or a break threatened by a caving bank or 
other issue demanding immecllate attention." 
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Clearly, no such emergency existed in this case, as no dangerous 
rise in the river was apprehended before the summer of 1895, and 
the pétition aaserts that none occurred eren tiien. 

It hardly needs the citation of autliorities on the proposition that 
the plaintiflfs, in dealing with the board of directors, created by a 
spécial enactment of the législature, must take notice of the limita- 
tions and conditions imposed by the act of their création. If any of 
the essentiel proceedings prescribed by the statute for investing the 
oflQcers of such a corporation with power to contract be dispensed 
with, no liability is imposed npon the corporation by reason of such 
a contract. McClure v. Oxford Tp., 94 U. S. 429; National Bank of 
Commerce v. Town of Granada, 48 Fed. 278; Id., 4 C. C. A. 212, 54 
Ped. 100; Pearce v. Railroad Oo., 21 How. 442; Matthews v. Skinker, 
62 Mo. 329. 

As a body corporate, the défendant bas a right to say to the de- 
mand of the plaintiffs. "Non hase in fœdera veni." The demurrer is 
Buartained 
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(Circuit C!ourt, E. D. Missouri, E. D. November 11, 1896.) 

No. 3,973. 

CONFLICT OF LaWS— InSUHAKCE PolICIES. 

One W., an insurance broker, residing in Missouri, witli tlie assent of 
plaintlff, aiso a résident of Missouri, wrote to the agent of défendant insurance 
Company at St. Paul, Minn., asliing him to place insurance upon certain real 
estate of plaintlff in Minnesota. Tlie agent forwaided the apptcation to de- 
fendant, at Its home office in Connectieut. It was accepted, and a policy for- 
warded to be conntersigned by the agent at St. Paul, who forwarded it to W., 
in Missouri, to be delivered to plaintlff, if acceptable; and it was delivered 
to and accepted by plalntifif, in Missouri. The policy was conspicuously In- 
dorsed, "Minnesota Standard Policy," and eontalned a clause requiring the 
oounter signature of the agent at St. Paul to its validlty, and also provisions 
which were valid by the law of Minnesota, but void under those of Missouri. 
Eeld, that the parties must be deemed to hâve tntended to contract with 
référence to the laws of Minnesota, and the policy was aecordingly a Minne- 
sota, and not a Missouri, contract. 

This was an action by Charles Gibson against the Connectieut 
Fire Insurance Company on a policy of insurance. There was a 
verdict for plaintiff, and défendant moves for a new trial. 

Campbell & Ryan, for plaintiff. 

Boyle, Priest & Lehmann, for défendant. 

PHILIPS, District Judge. This cause was tried before a jury. 
There being practically no dispute between the parties as to the 
controlling facts of the case, it was suggested to counsel by the 
court that, as the détermination of the case turned 'entirely upon 
the law arising from the conceded facts, the jury should, by con- 
sent, be discharged, tô afford the court an opportunity for investi- 
gation of the questions of law involved. This suggestion not be- 
ing accepted by the plaintiff, the court directed the jury to return 
a verdict for the plaintiff, stating to çounsel at the time that this 

77 F.- 3G 



562 r 77 FEDERAL REPORTEE. ' 

action was not to be taken as the conclusive judgment of the court 
as to the law of the case, and that, therefore, the défendant could 
file a motion for a new trial, which. the court would take under ad- 
visement, so that, if the verdict should be approved on further in- 
vestigation by the court, it would obviate the necessity of a new 
trial; otherwise a new trial would be ordered. 

The raaterial facts of the case are sufflciently stated in the follow- 
îng discussion: The^ controUing question to be answered is, is the 
contract of insurance a Missouri or a Minnesota contract? If the 
right of recovery is determinable by the statute law of the state of 
Missouri, the plaintiff is entitled to recover the whole amount of 
insurance expressed in the policy, but if it is a Minnesota contract 
the finding must be for the défendant, as the action in the latter 
case should hâve been predicated upon the award of arbitrators, 
duly made, instead of upon the contract for the whole amount of 
the insurance expressed in the policy. The évidence showed that 
one Windmuller, residing and doing business at St. Louis, in the 
nature somewhat of an insurance broker, had been for some time 
insuring property situate in St. Louis for the plaintiff, and being 
aware of the fact that the plaintiff owned a house and lot situate at 
Lake Mijinetonka, Hennepin county, Minn., suggested to him that 
he procure insurance thereon, to which the plaintiff assented, where- 
upon Windmuller wrote to one Gilbert, an insurance agent at St. 
Paul, Minn., asking him if he could place |5,000 of insurance on 
this property in companies represented by him. Gilbert, who was 
the locfâ agent for the défendant company at St. Paul, forwarded 
an application to the company at Hartford, Conn., for a risk of 
$2,500 on this property, which was accepted by the company, and 
a policy made ont signed by the président of the company on the 
18th day of July, 1893, and forwarded to Gilbert to be counter- 
signed by him. The policy thus forwarded to Gilbert contained 
this clause: "This policy shall not be valid until countersigned 
by the duly-authorized agent of the company at St. Paul, Minn." 
On receipt thereof, Gilbert sent the policy by mail to Windmuller 
at St. Louis, accompanied by a letter stating the amount of the pre- 
mium, and directing him to deliver the policy to the plaintiff, if 
q,cceptable. The policy was accordingly delivered to the plaintiff, 
who accepted the same without demur. 

It is to be observed, in the first place, that Windmuller was not 
the agent of the défendant company, authorized by it to solicit or 
make insurance contracts on any property in the state of Minne- 
sota. It was not represented by Windmuller to plaintiff that he 
had any such agency, nor ië there any évidence whatever of any 
holding out by the défendant of Windmuller as its agent for any 
purpose. Nor had the plaintiff any ground for supposing that 
Windmuller w^s clothed with any such authority, So far as the 
oflicers of the company were concerned, there was no récognition 
of Windmuller in the transaction. And, so far as anything ap- 
pears on the face of the policy, or from any évidence in this case, 
it does not appear that the défendant company, at the time it ac- 
cepted the policy, even knew that the plaintiff was a résident of 
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Missouri. To maintain the proposition that the policy neverthe- 
less became a Missouri contract, it is contended by plaintiff that, 
as nothing was said between him and Windmuller, at tlie time of 
tlie interview respecting the procuring of tMs insurance, as to the 
amount of the premium, and inasmuch as the company wrote into 
the policy a différent rate from that suggested by Windmuller to 
Grilbert, and inasmuch as Gilbert, after the countersigning, for- 
warded the policy to Windmuller, to be delivered to plaintiff, if ac- 
ceptable to him, the contract of insurance did not become consum- 
mate until accepted by plaintiff at St. Louis, whereby his acquies- 
cence in the amount of the premium was manifested. This may 
be conceded; but the question remains, did this mère act of ac- 
ceptance by plaintiff at St. Louis hâve the efleet in law to make the 
policy a Missouri contract? I hold that when plaintiff accepted 
the policy he thereby ratifled the acts of Gilbert, the Minnesota 
agent, and by relation it became operative as a Minnesota contract. 
The case is distinguishable in its facts from cases like those relied 
upon by plaintifl's counsel, such as life policies where the assured 
lived in Missouri, and the insurance was eflected through a solicit- 
ing agent of the nonresident company where the assured resided, 
when the policy Was forwarded to the local agent to be counter- 
signed and delivered by him to the assured, to become operative on 
payment of the first premium; as, also, to the.class of cases of flre 
insurance effected through a local agent to be countersigned by him 
and delivered to the insured. There being nothing on the face of 
the policy, and the attending circumstanees of the transaction, in- 
dicating a purpose not to regard it as a contract subject to the laws 
of the State where the subject-matter of the insurance is situated, 
the policy providing on its face that it should not be valid until 
countersigned by the duly-authorized agent of the company at St. 
Paul, Minn., without any condition respecting the payment of the 
first premium, why should it be regarded as a Missouri contract? 
In Golson v. Ebert, 52 Mo. 260-271, it is held that, where the con- 
tract is made with an agent in one state, subject to the ratifica- 
tion of the principal in' another state, when so ratifled it becomes 
a contract of the state, to be interpreted by its laws, where the 
agent résides. "It wpuld become binding, not as a new contract 
made at St. Louis, but the contract would become binding as made 
and where made by the agent, and would hâve just the same effect 
as it would hâve if the agent had been fuUy authorized to make the 
contract before it is made, and no ratification is necessary." The? 
court further say: "This contract was made in New Orléans, was 
to be performed in New Orléans, and if it is ratifled by défendant 
it is the contract made and to be performed. Hence we must look 
to the laws of Louisiana to ascertain its validity." Windmuller, 
as already stated, was not the agent of the insurance company, but 
acted rather for the plaintiff in sending his application to the com- 
pany's agent at St. Paul, who countersigned it for the company as 
its agent, and forwarded it to Windmuller, to be delivered to the 
plaintiff. Windmuller was thus the mère conduit of delivery, and 
made so by the plaintiff. The delivery, tlierefore, was the same 
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in law as if made by Gilbert directly to plaintiff, and therefore the 
transaction stands in law the same as if plaintiff had made Ms ap- 
plication directly to the Minnesota agent, and received from him the 
policy. Hicks v. Insurance Co., 9 C. 0. A. 215, 60 Fed. 690; Schwartz 
V. Insurance Co., 18 Minn. 448 (Gil, 404). 

Be this as it may, the further controlling fact appears in this 
case that the subject of Insurance is real property situated in the 
state of Minnesota. Looking at the face of the policy, the locus of 
the Company and of the countersigning agent, and the situs of the 
property itself, there is nothing to indicate that it in any respect 
pertains to a Missouri contract subject to, or to be affected by, its 
local laws and internai policy. The effort of the plaintiff is to sub 
ject the policy to the opération of sections 5897 and 5898 of the Re- 
vised Statutes of Missouri. The iirst section applies to the instance 
of a single policy on the property, and déclares that in case of loss 
by are the insurance company "shall not be permitted to deny 
that the property insured thereby was worth at the time of issuing 
of the policy the full amount insured therein on said property; and 
in case of total loss of the property insured the measure of damage 
shall be the amount for which the same was insured, less whatever 
dépréciation in value, below the amount for which the property is 
insured, the property may hâve sustained between the time of is- 
suing the policy and the time of the loss; and the burden of prov- 
ing such dépréciation shall be upon the défendant." Section 5898 
provides for the instance where the property shall be insured in 
more than one company. In thé event of suit, "the défendant shall 
not be permitted to deny that the property insured was worth the 
aggregate of the several amounts for which it was insured at the 
time the policy was issued, unless willful fraud or misrepresenta- 
tion is shown on the part of the insured in obtaining such addl- 
tional insurance; and in such suit the measure of damage shall be 
as provided in the preceding section." But this section contains 
the further express proviso that "this and the preceding section 
shall apply only to real property insured." On settled principles 
of law, the implication is that it refers to rèal estate situate in this 
State. "The législative authority of any state must spend its force 
within the territorial limits of the state." Cooley, Oonst. Lim. 151. 
As such statutes hâve no extraterritorial force, the gênerai pre- 
sumption is that they operate alone on property within the state. 
Stanley v. Eailway Oo., 100 Mo. 435, 13 S. W. 709; Merrill v. Rail- 
road Co., 21 Am. & Eng. R. Cas. 48; Ror. Int. St. Law, 149-154. It 
is not conceivable that the législature supposed they were formulat- 
ing a state policy respecting insurance on real property situated 
within the jurisdietion of a f oreign sovereignty, subject to the légis- 
lation and laws thereof. 

The question hère presented is, to what law did the parties to this 
policy intend that the matter of compensation, in case of loss, should 
be submitted? Courts, in considering questions like this, sometimes 
fail to observe the proper distinction between the lex fori and the 
lex contractus, and that class of contracts properly detenninable 
by what is terraed the "lex loci solutionis." Mr. Justice Matthews, 
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with characteristic leaming and perspicuity, bas pointed out this dis- 
tinction in Pritchard v. Norton, 106 U. S. 124, 1 Sup. Ct. 102. After 
observing that the tenn "lex loci contractus," in common acceptation, 
may hâve a double sensé, as applied indifferently to the law of the 
place where the contract was entered into and to the place of per- 
formance, said: 

"When it is employed to describe the law of the seat of the obligation It is, on 
that account, confusing. The law we are in search of, which Is to décide upon 
the nature, interprétation, and validity of the engagement in question, is that 
which the parties hâve either expressiy or presumptively incorporated Into their 
contract as constituting its obligations." 

The foUowing propositions may be formulated from this opinion: 
It is a principle of universal justice that in every forum a contract 
is governed by the law with a view to which it was made, and there- 
fore the mère place should not govern the transaction when it ap- 
pears that it is entered into with a direct référence to the law of an- 
other country. Second. That "it is necessary to consider by what 
gênerai law the parties intended that the transaction should be gov- 
erned, or rather by what gênerai law it is just to présume that they 
hâve submitted themselves in the matter." Third. That it is to be 
remembered "that in obligations it is the will of the contracting par- 
ties, and not the law, which fixed the place of fulflllment, — whether 
that place be âxed by express words or by tacit implication,— as the 
place to the jurisdiction of which the contracting parties elected to 
submit themselves." There is neither anything in the Missouri stat- 
ute, nor under gênerai law, to prevent parties from making a con- 
tract solvable by the laws of Minnesota respecting property situated 
in that state. Eobinson v. Bland, 2 Burrows, 1078; Story, Confl. 
Laws, 280, 281. And whether they so intended, both the subject- 
matter and the contract itself are to be looked at. Justice Willes, 
in Lloyd v. Guibert, L. R 1 Q. B. 120. The house and lot were in 
the State of Minnesota. The only authorized agent of the défend- 
ant to solicit policies of insurance on such property and to counter- 
sign and deliver policies was located at St. Paul, in that state. And 
I flnd posted on the face of the policy a receipt from the plaintiff to 
the défendant for a payment on a small loss sustained on this prop- 
erty under this policy in 1894, which speaks of this "policy No. 4,054, 
issued at St. Paul, Minn., agency." The policy insures "to an amount 
not exceeding" |2,500, and then it expressiy provides that: 

"This Company shall not be liable beyond the actuel cash value of the property 
at the time any loss or damage occurs, and the loss or damage shall be ascer- 
tained or estimated according to such actual cash value, with the proper déduc- 
tions for dépréciations, however caused, and shall in no event exceed what it 
would then cost the insured to repalr or replace the same with material of lilie 
kind and quality. Said ascertalnment or estimate shaH be made by the insured 
and this oompany, or, If they dliïer, then by appraisers, as hereinafter provided." 

The plaintiff is especially to be presumed to know the law, as he 
is a lawyer of learning and expérience. He knew, when he accepted 
this policy, that the last-named provision was inoperative under the 
statutes of Missouri as contrary to the local policy of the state. One 
of the canons of the law for ascertaining the mind — the understand- 
ing — of the parties as to what jurisdiction the contract is to be re- 
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ferred for solution is that "the parties cannot be presumed to haye 
contemplated the law which would defeat their engagements." 
Pritchard v. Norton, 106 U. S. 137, 1 Sup. Ot. 112. As said by Judge 
Chitty in Ke Missouri g, S. Co., 42 Ch. Div. 329: 

"The circumstanee that the stipulations whlch the client asks to hâve struck 
out of the contracts are allowed by the law of one country and dlsallowed by the 
law of the other country affiords a cogent reason for holding that the parties were 
contracting with référence to the law of the country which allowed, and not to 
the law which disallowed, the stipulation. It Is unreasonable to présume that 
the parties Inserted in the contract stipulations which they intended should be 
nugatory and void." 

At the time this policy was issued, the statute of Minnesota (1 Gen. 
St. 1894, § 3201 et seq.) provided that after January 1, 1890, «no flre 
insurance company, corporation or association, their oificers or 
agents, shall make, issue, use or deliver for use any flre insurance 
policy on property in this state," etc., except in conformity with re- 
quirements of its statute, which provided that the insurance com- 
missioner should f ormulate a f orm of policy in conformity with that 
employed in the state of New York. This policy was on the form 
prepared by the insurance commissioner of that state, and was re- 
ceired by the plaintiff with the words "Minn. Standard Policy" 
printed in large type on the front of the policy when folded. It is 
tnie that so much of this policy as authorized said commissioner to 
prépare a form of policy, as near as may be, like that prescribed by 
the law of the state of New York, has been declared by the suprême 
court of Minnesota to be unçonstitutional, on the ground that it 
was a délégation of législative power to the commissioner. Ander- 
son V. Assurance Oo., 59 Minn. 182, 60 N. W. 1095, and 63 N. W. 241. 
But this in no wise impairs the force of the argument that the par- 
ties to the contract — the one by employing and the other by accept- 
ing this form of policy — ^indicated their understanding that it was 
a Minnesota contract. In this connection it is well enough to advert 
to the fact that at the trial the plaintiff sought to testify in his behalf 
that at the time he authorized Windmuller to send in his applica- 
tion for insurance he stated to him, in effect, that he wanted a Mis- 
souri policy contract, to prevent any trouble on the question of the 
law of its solution. This was excluded by the court, for the reason 
that the ground upon which such statements to agents are admissible 
being that, as it is the duty of the f aithfid agent to make known to 
his principal any material information or fact coming to him in the 
transaction of the business of bis agency, the law présumes that he 
performs such duty, does not obtain in this case, because Windmul 
1er at the time was not the agent of the défendant, commissioned to 
transact this business; and there is no prêteuse that he ever in- 
formed the company or Gilbert of such claimed statement; and be- 
cause it was an attempt to interpolate into a contract, afterwards 
reduced to writing, a provision embracing the substance of an anté- 
cédent statement inconsistent with that expressed in the instrument 
itself ; and because, when the plaintiff accepted the policy in its prés- 
ent form, he is presumed to bave waived any such préférence for a 
Missouri contract policy. For, not only was it blazoned before his 
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ejos, when he acceptée! the policy, that this is a Minnesota standard 
poliey, but in the very body of tiie instrument, in large type, did it 
expressiy déclare that any loss by flre should be adjusted on the basis 
of the actual value of the property, as provided under the law of 
Minnesota, and inadmissible under the law of Missouri. With this 
stipulation in the policy, lie accepted it, and for over two years made 
no objection thereto; and when the loss occurred he declared his 
understanding of the contract to be that the provisions respecting 
the valuation of the loss were binding, because he consented, after 
an unsuccessful parley for adjustment with the défendant, to submit 
to arbitration as provided in the policy. He selected his arbitrator, 
as did the défendant, who selected the umpire; and not until after 
thèse arbitrators had entered upon the discharge of their duties did 
the plaintiff protest that he made claim under the Missouri statute, 
and this, doubtless, because he had reason to fear the resuit of their 
flnding, which placed a valuation lower than he claims. It is inad- 
missible to say that this action on his part is consistent with his 
présent interprétation of the contract. ïhere was no occasion for a 
submission tô arbitration, if it was intended by plaintiff to be a Mis- 
souri contract. 

When this policy was issued by the défendant, countersigned 
by its only recognized agent at St. Paul, insuring a house situated 
in Minnesota, and when it was accepted by the plaintiff, there was 
no fact or circumstance to give color to a supposition that the Com- 
pany was making a contract subject to the local insurance laws of 
the state of Missouri ; nor did the plaintiff believe so for two years 
thereaf ter, and until after the time he elected to submit the matter 
to arbitration. Therefore, to hold the défendant amenable to the 
greater liability imposed by the Missouri statute, would, in my judg- 
ment, be little less than a fraud on the défendant. It results that 
the motion for a new trial should be sustained. 



STRYKBR T. BOARD OF COM'RS OF GRAND COUNTT, COLO. 

(Circuit Court of Appeals, Elghth Circuit. November 2, 1896.) 

No. 737. 

1. JUDGMENTS ON COUNTÏ WaKKANTS— LEVT OF TaX— -MaNDAMUS TO COMMIS- 

SIONERS. 

Neither section 8 of the Colorado statute of March 'M, 1877 (Laws Colo. 
1877, p. 219), nor the statute of April 28, 1887 (Laws Colo. 1887, p. 240), enti- 
tles the holder of a judgment against a board of county commlssioners, recov- 
ered upon warrants issued for ordinary county expenses, to compel such 
board, by mandamus, to levy a spécial tax to pay such Judgment; but tha 
most that such a credltor can demand is,tliat a tax shall be levied each year to 
the fiill amount of the limit flxed by sfatute for taxation for ordinary county 
expenses, until his judgment is paid. Sanborn, Cîlrcult Judge, dlssenting. 

2. FEDERAL Courts— Construction of Statb Statutbs — State Décisions. 

The drcult court of appeals will not reverse its ruling upon the interprétation 
of a State statute, made in a former case, declded before there had been any 
adjudication uPon the subject by the state courts, in déférence to a contrary 
ruling made by a court of the state, not its highest judicial tribunal, which 
does Lot commend itself as Sound. Sanborn, Circuit Judge, dissenting. 
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In Error to the Circuit Court of tlie United States for tbe District 
of Colorado. 

This was a proeeeding by mandamus to compel the levy of a tax to pay a 
iudgment wliich was recovered by Jobn W. Stryker, the plaintlflC iu error, 
against the board of county commissioners of the county of Grand, state of Col- 
orado, in the circuit court of the United States for the district of Colorado. ïhe 
pétition flled for the purpose of obtaining the writ contained, in substance, the 
following allégations: Xhat on June 1, 1893, John W. Stryker, the petitioner, 
recovered a judgment against the said lioard of county commissioners in the sum 
of $2,856.72, whieh remained whoUy unpald; that said judgment was recovered 
on 49 county warrants whieh were duly issued by the county of Grand, between 
October 1, 1885, and April 5, 1887, and were thereafter presented for payaient 
and registered pursuant to the laws of the state of Colorado, between October (5, 
1886, and May 21, 1887; that said warrants were issued and registered as repre- 
senting amounts lawfully due to divers peinons for services rendered by them as 
superintendent of sehools, superintendent of élection, and county commissioners, 
also for j>wor's fées, for services of sheflfC, elerk of court, county clerk, county 
judge, and ,prlnting done for said county; that said wareants constituted a part 
of the gênera] expenses of the county, and were payable out of the ordlnary 
coimty revenue fund of said county; that said warrants had been duly assigned 
to the petitioner; that under the laws of the state of Colorado no exécution could 
be issued upon said judgment against the county. and that the same could only 
be pald by the levy of a tax upon the taxable property of the county, or by the 
jssuance of a warrant upon the ordlnary county revenue fund; that under the 
laws of the state no warrant could be issued to pay said judgment, unless at 
the time of drawing the warrant there was sufflclent money In the coiinty treasury 
to pay the same; tliat said county of Grand was insolvent; that there were no 
moneys in the county treasury with whieh to pay the petltioner's judgment, and 
that other warrants had already been drawn in anticipation of the collection of 
taxes already levled; that the board of county commissioners had power and 
authority, and that it was their duty, upon being requested so to do, to levy a tax to 
pay the petltioner's judgment; that such request had been made, and that the 
said board, negleetful of its duty, had refused to levy a tax or to provide in any 
way for the payment of said judgment. 

The aforesaid pétition was treated as an alternative writ of mandamus, and 
thereupon the board of county commissioners filed an answer or return thereto. 
Said answer, omitting the prelimlnary parts thereof, whieh contained admissions 
of many facts stated in the pétition, was In the words and figures foUowing: 

"Défendant dénies that the judgment recited in said pétition Is now, or ever 
was, a valid and subsisting judgment against the défendant, and avers the fact 
to be that no right of action had, at the commencement of the said suit in whieh 
said judgnient was obtained, or at any time prior or subséquent to or at the time 
said judgment was obtained, accrued to the petitioner herein, or to any person 
whomsoever, upon the warrants upon whieh said action was predicated and said 
judgment obtained; and further avers that in the complaint In the original action 
it was not alleged, nor did It appear therefrom, nor was It In fact shovvn or made 
to appear, that the funds out of whieh the warrants therein set forth as the foun- 
dation of the plalntiff's cause of action could be paid had been cbllected, or that 
sufflclent time had elapsed tp enable such funds to be coUected In the mode pro- 
vided by the laws of the state of Colorado, or that the défendant had In any way 
failed, neglected, or refused to apply any means provided by Iftw for the collec- 
tion of such funds or the payment of such warrants. 

"Défendant dénies that the said warrants rëférred to in the pétition, and upon 
whieh the judgment sought tb be enforced in this action was obtained, or any of 
them, represented or were issued for valid debts and obligations of the said county 
of Grand, as amounts justly due or owmg by sa:id county to the several persons 
or offlcers mentioned in said complaint, or any of them, for services or otherwise; 
and avers the fact to be that fhe said services of the said ottlcers and persons, and 
of each and every of them, wet-e rendered and performed with the understandmg 
and agi'eement that, after their respective accoUnts therefor had been audited 
and allowed, they, and eaéh and every of them, would accept in payment thereof 
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tbe said warrants, corresponding in amount, respectlvely, to the several amounts 
so audited and allowed, and that eacb and erery of the sald holders of said war- 
rants accepted the saine in payment of their said respective demands, with t'ull 
knowledge and under tlie agreement tliat tlie said warrants would be paid only in 
tbe order of their rfgistration, and not until tlie money could t)e raised tlirough 
sueh means as had been or might tliereafter be provided by law t'or tbe collection 
«f revenues; and the said holders, and each and every of them, well knew, and 
accepted in payment of tlieir several demands the said warrants or orders. re- 
speetively, with the knowledge, that at the time of the présentation thereof 
there was no money in the treasury of said county out of which the samo could 
be paid, and that there were a large number of warrants or orders theretofore 
issued and registered which were entitled to precedence of payment before the 
«aid warrants or orders by them respectlvely accepted and presented could be 
paid; and the said holders then and there well understood and knew that the 
whole duty and power of the défendant, the said board of county commissioners, 
in the premises, was to levy such taxes as they might by law be authorized te 
levy, and to that extent provide for the collection of funds for the payment ot saifl 
warrants or orders in the order of their registration, as well as for the payment 
«f the current expenses of the said county. 

"And thls défendant avers that it has not at any tIme, or to any extent, or In 
any particular or respect, neglected, failed, or refused to faithfuUy perform and 
fulfill the duty se imposed upon it, but, on the contrary, has, in every year, levied 
the highest rate of taxation which it was by law authorized and empowered to levy 
for such purposes. 

"Défendant dénies that the said warrants or orders, or any of them, consti- 
tuted a part of the gênerai expenses of said county, but avers that the said war- 
rants constituted a part of the gênerai indebtedness of said county, to be paid 
as might be provided by law for the payment of sueh outstanding or tloating in- 
debtedness. 

"Défendant dénies that under and by virtue of the laws of Colorado the said 
judgment in favor of the petitioner can only be paid, or be paid at ail, by the 
levy of a spécial tax, and avers that under said laws It Is not the duty of the 
défendant, nor has it the power or authorlty, to levy any such spécial tax, or In 
any way or by any means give préférence to the said judgment creditor, and the 
holder of said warrants upon which said judgment was obtained, by the pay- 
ment thereof before warrants or orders previously registered hâve been caUed In 
or canceled, or by any payment otherwise than in the order of the registration of 
such warrants or orders. 

"Défendant avers that the said judgment has not at any time, by the petitioner 
or any person, been submitted to It for audit or allowance, and that no demand 
for the issue of a warrant in payment thereof has ever been made; that the 
défendant has not determlned, and has not been called upon to détermine, as to 
whether or not it may lawfuUy issue a warrant in payment of said judgment, but 
défendant dénies that either said judgment or any warrant which may be issued 
in payment thereof is payable out ot the ordlnary county fund of said county of 
Grand, and avers that said judgment or warrant, like the warrants upon whicb 
said judgment was obtained, is payable only out of the fund provided by law for 
the payment of the outstanding or tioating Indebtedness of said county. 

"Defehdant admits that the said county of tirand is insolvent, and that there 
are no moneys in the treasury of said county with which to pay said judgment, 
and admits that other warrants bave already been issued against and in antici- 
pation of the collection of taxes already levied; but défendant dénies that it is 
absolutely or at ail inhibited or prevented from drawing or issuing a warrant in pay- 
ment of said judgment, and avers that it has power and authority, upon the satis- 
faction of said judgment and the surrender and cancellation of the warrants on 
which it is based, to draw and issue in payment thereof a warrant on the rédemp- 
tion fnnd for 'Ordinary County Revenue Fund Warrants,' which said warrant, when 
so drawn and issued, will be entitled to registration, and payment in the order of 
its registration, as provided by law. And défendant avers that the Issue of such 
a warrant or the payment in their proper order out of said 'Rédemption Fund.' 
as it shall be collccted, of the warrants upon which sald judgment was obtained, 
are the only proper and légal and just methods provided by law for the payment 
or satisfaction of such judgment. 
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"Défendant dénies that it has, or ever had, tbe power or authorlty, or tliat It 
evér wàs or Wcamé the duty of défendant to levy or cause to be levied or 
assessed any spécial tàx for the payment of said judgment, or any part tliereof, 
or any tax othèr than the tax provided by law for the payment and rédemption 
of outstanding warrants and other floating indebtedness; and defeiuiant avers 
that from year to year it has annually levied snch tax to the extrême limit ;int!ior- 
ized by law, and the funds thereby collected hâve been excluslvely appvoi>riatC(i 
to the payment of such outstanding warrants and indebtedness, in tlie manuer 
pointed out by statute. 

"Défendant dénies that the petitioner at any time requested défendant to pay or 
discharge the said judgment, or to take any steps (except as hereinafter set forth) 
to pay or discharge the same, in compliance with the provisions of the statutes of 
Colorado or otherwise, or to provide (except as hereinafter set forth) for the pay- 
ment or êettlement of said judgment, or any part thereof . 

"Défendant avers that on the fifth day of December, A. D. 1893, after the 
annual appropriation resolution for the year ISSH and the annual levy of taxes for 
the year 1894 had been made, and after the last meeting of the défendant for the 
year 1898 had been held, the petitioner, by his attorneys, addressed, by mail, to 
the défendant, In the care of its clerk, a peremptory demand that it levy or cause 
to be levied a spécial tax on the taxable property of said county for the purpose 
of paying and discharging said judgment, which said demand was laid before the 
défendant at Its first meeting after the recelpt thereof, to wlt, on the first Mon- 
day In January, 1894, when, under the laws of Colorado, It was beyond the power 
and authorlty of the défendant to Increase or change the levy of taxes for that 
year. 

"Défendant further says that, although, prlor to July 7, 1893, power and author- 
' Ity was conferred upon it by law to pay judgments by the issue of Interest-bear- 
ing bonds In satisfaction thereof, and though it hath always been the law that 
judgments might be paid by warranta, and though ail demands and claims agalnst 
said county must, by law, be presented to the défendant for audit and allowance 
before the same can be paid, yet the petitioner has never presented said judg- 
ment for allowance, hath never expressed or Intimated his willingness or désire 
to accept bonds In satisfaction thereof, hath never reqiuested that a warrant issue 
therefor, and hath never, at any other time than that above recited, made any 
request or demand of the défendant concemhig said judgment, and then only the 
peremptory demand above set forth. 

"Défendant further avers that in one week after the date of said demand, and 
in less than one week after the same was received by the clerk to whom it was 
addressed, and before It was possible for petitioner to know whether or not any 
action had or would be taken in référence thereto, the petitioner Instituted this 
action; and before it was possible for défendant to hâve complied with said de- 
mand. If It had been wllllng so to do, yet, because of its failure so to do, procured 
the alternative writ of mandamus Issued herein. And défendant avers that at 
the time of the Institution of thls action no .rlght of action had accrued to peti- 
tioner upon said judgment to hâve, claim, or demand the relief prayed for herein, 
or any relief. 

"Défendant dénies that It has at any time been, or is now, neglectful of its 
obligation to the petitioner, or to any créditer of said county of Grand, or to any 
person; dénies that the failure to pay said Judgment arose from any intention 
or design to deprive the petitioner of any moneys to whlch he might be entitled, or 
is due to any neglect on the part of the défendant; and allèges that the défend- 
ant has at ail times levied ail the taxes it was by law authorlzed to levy for the 
payment of the Indebtedness of said county In the manner provided by law, and 
that it is now, and always has been, willing to levy any lawful tax which may be 
authorlzed (due regard being had so far as the same Is Intrusted to the discrétion 
of the défendant, as well as to the interests of taxpayers and citizens of said 
county, as to the rights of creditors). 

"Further answering, thls défendant allèges that there are now pending in sev- 
eral courts, to wit, in this court, in the district court In and for the county of Clear 
Creek, In the state of Colorado, in the court of appeals of said state of Colorado, 
and in the district court in and for the county of Arapahoe, in said state of Col- 
orado, four several actions. In addition to thls action, of the same nature, seeking 
the same relief, founded upon similar judgments, obtahied on slmilar warrants 
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or orders, and differing from this and from each other only as to amounts and 
the parties plaintifC; that there are also pending in ttie suprême court ot Colorado 
aud in the county court of Grand county, in said state, two otner actions against 
tlie défendant lierein, wlierein the plaintiffs seeic, on warrants similar to thoso 
described in the pétition herein, to ohtam lilîe judgments, which will be entltled 
to lilce remédies for their enf orcement ; that tlie moneys sought to be recovered iu 
said actions and paid by the levy ot spécial taxes exceed the sum of twenty- 
tive tbousand dollars; and that, should the several courts in which the said 
actions are pending, not only command the levy ot such spécial taxes, but under- 
take to fix the rate of taxation, such action will, from the nature of the case, from 
the disparity in amount of the several judgments whose payments it is thus ■ 
sought to enforce, from the différent degrees of importance naturally attached by 
difterent judges to some portion or another of the same state of facts, and the 
natural diversity of opinion thereby produeed, necessarily resuit in a gross inequal- 
ity of payment, even as among those who are the beneficiarieB of such action. 

"Défendant further states that the outstanding warrants of the said county 
of Grand, indnding those upon whlch the several actions above mentloned and 
this action are founded, exceed in the aggregate the sum of sixty thousand dol- 
lars, exclusive of interest; and that of said warrants those which were presented 
for payment and duly registered prior to any of the warrants upon which the 
iudgment in favor of the petltioner was bbtained, amotmt to the sum of ten 
thousand dollars, exclusive of interest; that under the law of Oolorado the flrst 
registered warrants are entitled to precedence of payment, and the petiUoner, 
when he took the warrants he sued on, and the several persons who accepted 
them in payment for services rendered, at the time of such acceptance and when 
such services were rendered well knew and understood that said warrants could 
not and would not be paid until those theretofore presented for payment and regis- 
tered had been fuUy paid off and discharged; and the holders of the said prier 
registered warrants took, accepted, and recelved the same upon and with the 
understandlng and agreement that the défendant would carry out In good faith 
the agreement provided for by law on its part, and would provide for the pay- 
ment of such warrants in fuU, before any payment whatever was made upon 
petltioiier's warrants, or any warrants subsequently registered. 

"Défendant further states that it Is without power or authority to pay or to refuse 
to pay, or to direct the payment or nonpayment or order of payment, of any war- 
rant by It issued; that under the law of Oolorado the treasurer of said county 
has the collection, custody, and disbursement of the moneys of the county, and 
that he alone is authorised to détermine, in the flrst instance, the order in which, 
under the provisions of the law, any warrant should be paid. 

"Défendant further states: That under the laws of Colorado it has power and 
authority, and it is made its duty, to levy taxes in addition to taxes for state 
purposes as follows: F'or the ordinary county revenue fund, whatever amount 
(and no more than) may be necessary to pay the ordinary current expenses of the 
county; for the support of schools, not less than two mills and not more than 
flve miUs on every dollar of the taxable value of the property subject to taxation 
in the county; for the support of the poor, not more than three mills on every 
such dollar; for road purposes, not more than seven mills on every such dollar; 
for unforeseen eontlngeneies, not more than three mills on every such dollar; and 
for the spécial fund for the rédemption and payment of outstanding and unpaid 
warrants, not more than flve mills on every such dollar. ïhat the taxes so levled 
can, under the provisions of said laws, be approprlated and used when collected 
only for the purposes for whlch they were levied: and that the only fund author- 
ized by law for the payment of outstanding warranta Is that derived and to be 
derived from the levy for said spécial fund, which can only be used for the pay- 
ment and rédemption of such warrants In tbe order of their registration. 

"Défendant states that by the laws of Oolorado, and within the llmits above 
mentloned, discretionary power is conferred upon the défendant to levy and assess 
the taxes to be collected in said county of Grand, and that addltional power and 
authority is conferred upon it to levy, in its discrétion, a spécial tax to be appUed 
to the payment and satisfaction of judgments against the county; but défendant 
avers that It would be an unwarrantable, unjust, and perverted exercise of such 
discrétion to levy a spécial tax for the payment of a judgment obtained upon 
county warrants or orders, payment of such warrants havlng been, as atoresavd, 
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otherwise provlded for, and the effect of sueh action belng to give to the hoWers 
of said warrants an undue and improper préférence rigtit of payment not contem- 
plated at the tlme said warrants were issued and aecepted. 

"Défendant dénies that by writ of mandamus or otherwise issuing ont of tliis 
court, or any court, the défendant may be lawfully eommanded or compelled to 
levy, assesa, or collect any tax upon the taxable property of the said county of 
Grand for the purpose of paying the judgmeut recited in the pétition, and allèges 
the fact to be that this défendant alone is authorized, in its discrétion, to déter- 
mine as to whether such tax or any tax shall be levied, assessed, and collected, 
and as to what the rate of taxation shall be, and as to what purpose and payments 
the same shall be applied when collected. 

"Further answering, this défendant allèges that the utmost limit of taxation 
which can reasonably be levied, and which can be hoped to be collected, In said 
county of Grand, Is, and has for many years been, barely sufflcient to pay the 
ordinary and necessary current expenses of the county; that the said county is, 
in a measure, Isolated; that It has no rail communication with other parts of the 
State; that it is traversed by high mountain ranges, and so distant and inaccessi- 
ble as to be unable to compote in the gênerai markets with other counties having 
inferlor natural advantages and resources; that a very large portion of its indebt- 
edness, including a portion of that due to petitioner, was incurred in the develop- 
ment and Improvement of, and in the county management of, a very fertile and 
désirable tract of country, which at the tlme such expenditures were made and 
auch indebtedness Incurred was believed to be a part of said county of Grand, and 
from which It was reasonably and properly expected that a large portion of the 
revenue to be appropria ted to the payment of said Indebtedness would be raised; 
but it was so determined by a court of compétent and final jurisdiction, to wlt, 
by the suprême court of the state of Colorado, that said tract of country was a 
part of another county, to wlt, of the county of Larimer, and that this défendant had 
no power or authority to levy any tax therein, or otherwise to provide from the 
revenue thereof for the payment of the indebtedness incurred therein. So that, 
with a debt greatly increased from actiug on the belief that said tract of country 
was a part of the county of Grand, and with resources greatly diminished by the 
détermination that said belief was without foundation in fact, the county of 
Grand cannot, in its présent condition, provide in any way other than in the mode 
prescribed by law for ail ereditors for the payment of the Judgment due peti- 
tioner, and the défendant could not, without Inereaslng the burden of taxation be- 
yond what the taxpayers can pay, and without great injustice to other ereditors, 
whose claims are equally meritorlous with that of plaintifC, and whose demands 
are equally insistent, levy a spécial tax for the payment of the judgment of peti- 
tioner or any part thereof. 

"Défendant, further answering, allèges that the total valuation of the taxable 
property of the county of Grand is $296,886 (a comparatively small portion of 
which is Ineome-producing property); that the outstanding valid, Interest-bearing 
indebtedness of the county amounts to the sum of $60,000, more or less, the annual 
interest charged on which is about the sum of $6,000; that the annual current 
expenses of the county, necessary for the maintenance of the county government, 
amount to about the sum of $6,000; that the real esta te In said county is mort- 
gaged by the owners thereof to about seventy-five per cent, of the total assessed 
valuation thereof, which said mortgage indebtedness bears Interest at varions 
rates from ten to twenty per cent, per annum; tbat heretofore there has been 
annually collected not more than ninety per cent, of the total tax levied. and that 
under présent depressed business conditions, which bear with particular severlty 
upon detached and sparsely settled communltles such as compose the county of 
Grand, the percentage of uncoUected and uncollectible taxes wIU, as the défend- 
ant believes. be increased. rather than diminished; that the scâttered population, 
the low rate of valuation, the higher wages, and the larger size of the districts 
require the levy of taxes for the maintenance of the public schools In the several 
districts at mueh higher rates than are necessary in other more favored localities. 

"In View of ail which facts, and with careful considération of ail the Interests 
intrusted to their charge, the défendant, the said board of county commissioners 
of the said county of Grand, believed it to be inexpedient to levy, and impossible 
to collect, in addition to the state and school district taxes, more than the county 
taxes above mentioned; that the necessary county expenses are not proportion- 
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ately reduced by the low valuation of the property !n the county, and hâve aetu- 
ally been increased to much more than they sbould bave been by tbe protracted 
and expensive litlgation into which the county has been forced to enter, so that, 
wlth the low valuation, the rate of taxation has necessarily been higher, and the 
burden Imposed upon the individual taxpayer correspondlngly greater and more 
onerous; that heretofore the défendant has been able to levy the hlghest rate 
allowed by law for the payment of outstanding warrants, and this rate it hopes to 
be able to continue to levy, and will do so, if, in the judgment of the défendant, 
the burden upon the taxpayers is not thereby unreasonably Increased; and tlie 
sald tas, when eollected, will be so appropriated and paid to the several creditors 
of said county of Grand as the. law shall ditect, and as the rights of said creditors 
respectively shaU require. 

"And this défendant allèges that the levy of a spécial tax at this time for the 
express purpose of paying the judgment of petitioner, or any part tbereof, or 
any hiterest thereon, or any costs, would be (if at ail permissible) a gross abuse 
of the power, authority, and discrétion conferred on this défendant by law. 

"And, havlng fully answered, défendant asks to be hence discharged wlth Its 
costs." 

Subsequently, the board of county commissloners amended Its answer by adding 
thereto the foUowing additional averment: 

"Further answering, the défendant states that at ail times and every year its 
predecessors and Itself hâve levied ail the taxes at the highest rate authorlzed 
by law for the payment of outstanding warrants and indebtedness, but particu- 
larly both prlor and subséquent to thé commencement of this action, and since 
the passage of the act of 1893 it has levied in each year flve mills on every dollar 
of the assessed valuation of the property of Grand county for a spécial f und for 
the rédemption and payment of outstanding and un paid warrants, and that ail of 
the moneys eollected under and by virtue of said several levies hâve been strietly 
and excluaively and solely appropriated to the payment of outstanding waiTants 
in the order of their registration, giving préférence to such as were flrst presented 
for payment and payment refused for want of funds in the treasury wherewith to 
pay them; that therè are.yet outstanding and unpaid and registered In compli- 
ance wlth the provisions of law, before the 6th day of October, 1886, and before 
any of the warrants referred to in plaintifï's complaint were presented for pay- 
ment, warrants of Grand county amounting in the aggregate to the sum of ten 
thousand dollars, exclusive of intcrest, whieh, under the laws of Colorado, are 
entitled to payment before any of the warrants upon which the plaintiff's Judg- 
ment !s founded or the judgment itself can be paid." 

Thereafter the petitioner below flled a demnrrer to the foregning answer, which 
was overruled, and the pétition for a wrlt was thereupon dismissed. The peti- 
tioner then sued out a wrlt of error. 

Lucius M. Cuthbert (Henry T. Eogers and D. B. Ellis, on tlie brief), 
for plaintiff in error. 

Charles G. Cléments and Sam W. Jones, for défendant in error. 

Before CALDWELL, SANBOKN, and THAYER, Circuit Judges. 

THAYER. Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is a familiar doctrine that the fédéral courts hâve no power to 
issue a writ of mandamus commanding state offlcers to levy a tax, or 
to do any other act, unless such power is exercised as ancillary to a 
jurisdiction already acquired. "The power to issue a writ of man- 
damus as an original and independent proceeding does not * • ♦ 
belong to the circuit courts" of the United States. It is a power 
which is derived solely from the fact that jurisdiction to hear and dé- 
cide a given case has already attached, and that the issuance of the 
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writ is necessary to render that jurisdictioîi effectuai. Bath Co. v. 
Amy, 13 Wall. 244; Graham v. Norton, 15 Wall. 427; County of 
Greene t. Daniel, 102 U. S. 187; Davenport v. County of Dodge, 
105 U. S. 237; Mcintire v. Wood, 7 Cranch, 504. Equally well set 
tied is the further proposition that a writ of mandamus will not be 
issued requiring a state oi9cer to levy a tax, or to do any other spé- 
cifie act, unless authority for the doing of that act can be found 
either in the express or implied provisions of some local statute. As 
vvas said, in substance, by the suprême court in Supervisors v. U. 
S., 18 Wall. 71, 77, and in U. S. v. Maçon Co., 99 U. S. 582, 591, and 
by this court in Board v. King, 32 U. S. App. 1, 14 C. C. A. 421, and 
67 Fed. 202: Stàte offlcers hâve no powers except such as hâve 
been conferred upon them by the laws of the state. They cannot be 
armed by the mandate of any court with an authority which they 
do not already possess; and no court, state or fédéral, can compel 
a municipal corporation to levy a tax which the laws of the state do 
not authorize it to levy. Moreover, it is not the office of a writ of 
mandamus to create rights or impose duties; its sole function is to 
compel the performance of those duties which already exist. 

It bas been held in some cases that when, for the purpose of aiding 
in the exécution of some public work, a municipal corporation bas 
been empowered to borrow money and to issue bonds, a power will 
be implied to levy a tax for an amount adéquate to discharge such 
obligations, although no such power appears to hâve been expressly 
granted when the debt was authorized. U. S. v. New Orléans, 98 
U. S. 381; Wolf V. New Orléans, 103 U. S. 358; Loan Ass'n v. Topeka, 
20 Wall. 655; Ealls Co. Ct. v. U- S., 105 U. S. 733. But when the 
laws of a state do prescribe the method of paying an indebtedness 
which a municipal corporation has contracted, and limit the rate of 
taxation for that purpose, such method of payment is exclusive. No 
court has the power to vary the mode of payment, or to increase the 
rate of taxation, although it may be that the means provided by the 
législature for canceling the indebtedness are defective or insuffi- 
cient. Persons who become purchasers of the securities of a mu- 
nicipal corporation, whether they are bonds or warrants, must take 
notice of any limitations that hâve been imposed upon the power of 
taxation for their payment, and of the provisions that hâve been 
made by law to that end. Where some provision has been-made to 
enable a municipal corporation to discharge its debts, the fact that 
the provision so made is inadéquate will not authorize a court to de- 
vise a différent plan, or to compel a larger exercise of the power of 
taxation. U. S. v. Maçon Co., 99 U. S. 582, 590; Supervisors v. U. 
S., 18 Wall. 71. The foregoing propositions are not in terms denied, 
but it is contendèd that by the laws of the state of Colorado which 
were in force when the warrants in controversy were issued, and 
when the jùdgment thereon was rendered, the duty was imposed on 
the board of county commissioners, hereafter termed the "défend- 
ants," to levy a spécial tax adéquate to pay the petitioner's jùdgment. 
The first statute which is invoked as imposing the alleged duty is 
section 8 of an act approved on March 24, 1877, entitled "An act 
concerning counties, county offlcers, and county government, and re- 
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pealing laws on thèse subjects" (Laws Çolo. 1877, pp. 218, 219), which 
is as f ollows : 

"Sec. 8. WTien a judgment shall be rendered agalnst the board of county com- 
missioners of any county, or against any county ofBcer, in an action prosecuted 
by or against him in liis name of office, when flie same sliall be paid by tiie 
county, no exécution sliall issue upon said judgment, but the same sliall be lev- 
ied and paid by the tax, as other county charges, and when so eollected shall be 
pald by the county treasurer to the person to whom the same shall be adjudged, 
upon the delivery of a proper voucher therefor: provlded, that nothing in this 
section shall prohibit the county commissioners from paying such judgment by a 
warrant upon i*ie county treasurer." 

This section of the act remained in force until April 28, 1887, when 
it was amended in the naanner hereinaf ter stated. The act of March 
24, 1877, above referred to, also prescribed the manner in which the 
finances of the varions counties of the state should be administered 
by means of county orders or warrants. Sections 44, 106, 112, 113, 
and 115 of said act (Laws Colo. 1877, pp. 231, 244-246) provided, in 
substance, that county orders might be issued for audited claims 
against the county; that the number, date, and amount of each war- 
rant, and the name of the person to whom it was issued, should be 
entered in a book kept for that purpose; that county orders should 
be entitled to a préférence in payment according to the, order in 
which they were presented to the county treasurer for payment; that 
said treasurer should keep a register of county orders, wherein 
should be entered the date of présentation of each county order, 
whether it was paid or otherwise, the amount thereof , the name of the 
person to whom payable, and the name of the person presenting the 
same, which register should be open to public inspection at ail rea- 
sonable hours. The act further provided that every fund in the 
hands of a county treasurer should be paid ont by him in the order 
in which the warrants drawn thereon should be presented for pay- 
ment, and that any county treasurer who should pay a county order 
when there was not sufBcient money in his hands to pay ail orders 
that had been previously presented against said fund should be 
deemed guilty of a high misdemeanor. Thèse latter provisions of 
said act hâve remained practically unchanged from the date of their 
enactment, in March, 1877, to the présent time. Mills' Ann. St. 
Colo. c. 33, §§ 900, 906, 909. Four days prior to the passage of the 
act of March 24, 1877, to wit, on March 20, 1877, the le^slature of 
the state of Colorado passed another act entitled, "An act to pro- 
vide for the assessment and collection of revenue, and to repeal cer- 
tain acts in relation thereto." Laws Colo. 1877, pp. 741, 742. The 
sixth section of said act declared that: 

"There shall be levied and assessed upon taxable, real and Personal property 
within this state in each year tbe foUowing taxes: • • » for interest and pay- 
ments on county bonds, such rate as may be necessary to pay said interest and 
payments; for ordinary county revenue, Including the support of the poor, not 
more than ten mills on the dollar; for the support of schools, not less than two 
nor more than flve mills on the dollar; for road purposes, not more than flve 
mills on the dollar, and a poil tax not to exeeed one dollar for such purposes, as 
shall be determined by the county commissioners of each county." 

This latter provision, limiting the rate of taxation for ordinary 
county revenue, including the support of the poor, to 10 mills on the 
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dollar, appears to hâve remained in force until April 1, 1891, when 
that clause was changed so as to permit a levy thereafter for such 
amount as was "sufflcient to defray the ordinary county expenses." 
Laws Colo. 1891, pp. 111, 112. 

In view of the local législation af oresaid, the question arises wheth- 
er, upon a true construction of section 8 of the act of March 24, 
1877, it should be held to authorize and require the levy of a spécial 
tax to any amount that may be found necessary to pay a judgment 
which is founded, like the one at bar, upon warrants issued for ordi- 
nary county expenses. Oounsel for the petitioner insist upon an af- 
firmative answer to this question, but, in our opinion, the position so 
taken is untenable. The acts of March 20, 1877, and March 24, 1877, 
were passed by the same législature, at about the same time. They 
are, therefore, in pari materia, and must be construed together, as 
forming parts of the same law. Now, in view of the provision lim- 
iting the rate of taxation for ordinary county revenue to 10 mills on 
the dollar, found in the act of March 20, 1877, it is obvious, we think, 
that the législature did not intend to déclare that, if the holder of 
warrants issued for ordinary county expenses saw fit to reduce them 
to a judgment, instead of waiting for their orderly payment in the 
mode provided by law, it should thereupon become the duty of the 
board of county commissioners to levy a tax for the spécial beneflt 
of the judgment créditer, adéquate to pay his judgment, and to make 
such a levy although it raised the rate of taxation for ordinary 
county expenses to a sum exeeeding the limit of 10 mills on the dol- 
lar. The législature must hâve foreseen that a provision of that 
character would necessarily dérange the plan for paying warrants 
issued for ordinary county expenses, in the order of their présenta- 
tion; that it would necessarily lead to great confusion in the ad- 
ministration of the county finances, and that it might cause the an- 
nual levy for ordinary county expenses to exceed 10 mills on the dol- 
lar. We must accordingly adopt a more reasonable construction 
of the section of the act now imder considération, — a construction 
which is more in harmony with other provisions of the act, and that 
will best promote the object which the lawmaker seems to hâve had 
in view. 

Recurring to the act of March 24, 1877, we flnd that the varions 
counties of the state of Colorado were thereby authorized, under 
certain conditions, which need not be stated in détail, to contract 
what may be termed an extraordinary indebtedness for the érection 
of public buildings, and for the repair of roads and bridges, and to 
issue bonds for the amount of the indebtedness so created. They 
were also authorized to issue bonds to refund county orders that had 
been issued by them respectively prior to July 1, 1876; that is to 
say, before Colorado became a state. Laws Colo. 1877, §§ 21 to 29, 
both inclusive. It must also be borne in mind that the counties of 
the state were liable to be sued on other obligations growing out 
of contract or tort, and that it was necessary to make some provi- 
sion for the payment of judgments that might be recovered in actions 
of that character. It is most probable, we think, that the authority 
canferred on the board of county commissioners by section S of the 
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act of Marcà 24, 1877, to levy a tax in case a judgment was recovered 
against a county, unless there happened to be funds in the county 
treasury on which a warrant could be drawn, had référence to judg- 
ments recovered against the county on account of some extraordinary 
expense or obligation, and tliat it had no référence to judgments re- 
covered on warrants issued for the customary or ordinary expansés 
of the county. The législature doubtiess assumed that expenses of 
the last-mentioned character would be kept within the limits of the 
sum authorized to be raised annually by taxation to meet such ex- 
penses, and that the orders or warrants drawn for those expenses 
would be paid with reasonable promptness in the order of their 
présentation to the county treasurer. It is clear, we think, that the 
législature did not intend that the holder of such warrants should 
hâve the right to reduce them to a judgment, and to demand the levy 
of a spécial tax to pay the same when recovered, without référence 
to the question whether there were other warrants entitled to prior- 
ity of payment, and without référence to the question whether such 
levy would increase the annual tax for ordinary county expenses to 
a sum exceeding 10 mills on the dollar. We would not be under- 
stood as deciding that a suit cannot be maintained" on warrants is- 
sued for ordinary county expenses, for such suits can unquestionably 
be maintained, at least in the fédéral courts. But what we do mean 
to décide is that, if a Judgment is recovered on county warrants 
of that class, section 8 of the act of March 24, 1877, does not au- 
thorize the levy of a spécial tax to any amount that may be neces- 
sary to pay such judgment. The most that such a judgment cred- 
itor, who relies on the provisions of said section, can lawfully 
demand, is that the board of county commissioners shall thereafter 
levy in each year, for ordinary county expenses, a tax to the amount 
of 10 mills on the dollar, until his judgment is discharged. This 
is the view that was taken in the case of Supervisors v. U. S., 18 Wall. 
71, which arose in lowa. A statute of the state of lowa provided 
for the levy of a tax upon the taxable property of the county for ordi- 
nary county revenue, including the support of the poor, not more 
than 4 mills on a dollar, and a poil tax of 50 cents. Another statute 
of the state, found in the chapter concerning exécutions, provided 
that, in case of a judgment being rendered against a corporation, "if 
the debtor corporation issues no scrip or évidence of debt, a tax 
must be levied as early as practicable, sufficient to pay ofl the judg- 
ment, with interest and costs." It was held that the latter statute 
found in the chapter on Executions did not authorize the levy of a 
spécial tax to pay a judgment recovered for ordinary expenditures, 
but that the county was limited to a tax of not more than four mills 
annually to pay debts of that character. See, aiso, Clay Co. v. Mc- 
Aleer, 115 U. S. 616, 6 Sup. Ct. 199. Inasmuch, then, as the laws of 
the state placed a limit upon the rate of taxation which could be 
levied for ordinary county expenses, and inasmuch as the answer 
which was flled by the défendants contained repeated averments 
that taxes had been levied in every year at the highest rate author- 
ized by law. we are constrained to hold that the answer disclosed a 
77F.-n3T 
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good aad sufficient réason why a writ of mandamus ought not to be 
awarded,iiso far as the right to the writ was predicated on section 
8 of the act of March 24, 1877. It may be conceded that because 
the petitiofier's warrants, now merged in a judgment, were issued 
and registered prior to the repeal of said section, such repeal could 
not ôperate to depriye him of the remedy for their collection which 
was prorided thereby, unless the repealing act provided an equally 
efflcaciouS remedy. Louisiana v. Police Jury of St. Martin's Parish, 
111 U. S. 716, 4 Sup. et. 648. But, if the averments of the answer 
are trtie, that taxes at the highest rate allowed by law for ordinary 
county expenses hâve been levied continuously in the county of 
Grand in each and every year since the warrants were issued, the 
petitioner would not be entitled to a writ of mandamus, although 
section 8^ above quoted, had not been repealed. 

It is next insisted that, notwithstanding ail the averments contain- 
ed in the ânswer, the défendants were in duty bound to levy a spécial 
tax adéquate to pay the petitioner's judgment, under the provisions 
of an act passed by the législature of the state of Colorado on April 
28, 1887. Laws Colo. 1887, pp. 240, 241. The first section of that 
act amended section 8 of the act of March 24, 1877, and is as follows: 

"♦ * • When a judgment shall be glven and rendered against a county of 
thls state In the name of Its board of county cMmmlssloners, or against any county 
offlcer, In an action prosecuted by or against bim in bis otlicial capacity, or name 
of ofHce, wben tbe Judgment is for money and is a lawful county charge, no exé- 
cution shall issue tbereon, but tbe same may be paid by the levy of a tax upon 
the taxable property of said county, and when tbe tax shall be coUected by tbe 
county treasurer, it shall be paid over, as fast as collected by bim, to tbe Judg- 
ment creditor, or bis or her assigna, upon tbe exécution and dellvery of proper 
vouchers therefor; but nothlng contained In thls section shall operate to prevent 
the county commlssloners from paying ail or any part of any such Judgment by a 
warrantV drawn by them upon the ordinary county fund In the county treasury: 
provided, that the power hereby conferred to pay such Judgment by a spécial 
levy of such tax, shaE be héld to be in addition to the taxing power glven and 
granted to such board, to levy taxes for other county purposes, but tbe board 
of county commissioners shall levy under this law only sueh taxes as they, in 
their discrétion, may deem expédient or necessary, and ail taxes levied by autbor- 
ity of this act shall not exceed one and one-half per centum on the dollar of as- 
sessed property for any one fiscal year; and provided further, that tbe powers 
herein given to the board of county commissioners shall not be construed as requir- 
ing said board to levy any spécial tax to pay any Judgment, unless in its discré- 
tion the said board shall so détermine. • • *" 

The second section of the same act provided, in substance, that ail 
claims against a county should be presented for allowance to the 
board of county commissioners before a suit should be brought 
thereon ; that ail audited claims against a county should be paid by 
warrants drawn on the proper county fund; that the county funds 
should be divided into two funds, known as the "Ordinary County 
Revenue Fund," and the "Eoad Purposes Revenue Fund" ; that no 
warrants should thereafter be drawn on a fund unless there was 
money in the treasury standing to the crédit of the fund adéquate to 
pay it ; and that whenever there were no moneys in the treasury to 
meet the necessary county expenses, it should be lawful for the board 
of county commissioners to order warrants to be drawn in anticipa- 
tion of the payment of taxes actually levied to the extent of 80 per 
cent, thereof. 
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Tlie f oregoing act having been passed after the issuance and regîs- 
tration of the petitioner's warrants, it may be remarked at the out- 
set, that the petitioner cannot claim the beneflt of any new or addi- 
tional remedy thereby provided for the collection of a judgment, 
except on the conditions prescribed by the législature. If, by the 
terms of the act, the board of county commissioners were left at lib- 
erty to détermine, in the exercise of their discrétion, whether in a 
given case a spécial tax should or should not be levied, a fédéral 
court in a mandamus proceeding cannot undertake to revise or con- 
trol the exercise of that discrétion. Board v. King, 32 U. S. App. 
1, 14 C. C. A. 421, and 67 Fed. 202. In the case last cited this court 
considered the question whether, by the act of April 28, 1887, the 
législature did intend to vest the board of county commissioners 
with such discrétion, and the conclusion was reached that such was 
the obvions purpose of the act. It further decided that it was com- 
pétent for the législature to confer such discretionary power upon 
the board of county commissioners when dealing with judgments 
thereafter rendered, unless the judgment was founded on county ob- 
ligations contracted under the provisions of some prior law which 
provided a more efflcacious remedy. Looking at the language of 
the act of April 28, 1887, particularly the second proviso of the sec- 
tion above quoted, we then thought, and are still of opinion, that we 
can discern a manifest purpose to vest the board of county commis- 
sioners with the discrétion to levy a spécial tax or not to levy it, as 
they might deem best. It seems to us most probable that the légis- 
lature, in framing the act in question, was actuated by the belief 
that the financial affairs of some of the counties in the state had been 
carelessly administered ; that some counties had issued warrants 
with ont authority of law, for which they had received no considéra- 
tion; that judgments had perhaps been rendered on some of such 
warrants, either by default or through lack of a proper défense, 
which would foreclose ail further inquiry in a mandamus proceeding 
as to the merits of the daims; and that it was best, for thèse rea- 
sons, to leave the board of county commissioners at full liberty to 
détermine what demanda were meritorious, and ought to be paid by 
the levy of a spécial tax, and what daims ought not to be thus paid. 
Whether it was wise or unwise to vest boards of county commis- 
sioners with such discretionary power is not a proper subject for 
judicial considération. 

On the argument of the case at bar, our attention was directed to 
a décision by the court of appeals of Colorado in People v. Board of 
Com'rs of Rio Grande Co., 42 Pac. 1032, where the conclusion ap- 
pears to hâve been reached that section 1 of the act of April 28, 1887, 
does impose on the board of county commissioners the absolute duty 
of levying a spécial tax to discharge a judgment against a county, 
when there are no funds in the county treasury applicable to its 
payment. The conclusion thus announced as to the meaning of the 
act of April 28, 1887, seems to hâve been influenced to some extent 
by the terms of a subséquent act of the législature heretofore referred 
to (Laws Colo. 1891, pp. 111, 112), which made it the duty of the 
board ot county commissioners, in place of levying a tax of 10 milla 
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annually, as theretofore, to levy a tax thereafter at no greater rate 
than was necessary to defray the ordinary county expenses. While 
the décision in question is persuasive authority, and is entitled to 
the highest respect, and to caref ul considération, because it construes 
a local statute, and émanâtes from one of tlie appel late courts of the 
state, yet we are constrained to hold that it is not conclusive on 
this court, for the reason that it is not a anal décision by the high- 
est judicial tribunal of the state, and therefore does not conclusively 
settle the local law; and for the further reason that the décision was 
not promulgated until nearly a year after this court had had occa- 
sion to place a definite construction upon the local statute in ques- 
tion. Burgess v. Seligman, 107 U. S. 20, 35, 2 Sup. Ct. 10. When 
the case of Board v. King was under considération by this court, it 
was an open question in the state of Colorado whether the act of 
April 28, 1887, when properly construed, was intended to vest the 
board of county. commissioners with a discrétion to détermine, as it 
deemed best, whether a spécial tax ought to be levied to pay a judg- 
ment recovered against the county. So far as we are aware, no state 
court had at that time had occasion to consider it, but the question 
was res nova. In the case last referred to this court carefully con- 
sidered the act of April 28, 1887, in the light of other cognate local 
laws, and reached the conclusion that the exercise of the power to 
levy a tax, which was conferred by said act, was intended to be 
wholly discretionary with the board of county commissioners, and 
that no fédéral court could lawfully control the exercise of that dis- 
crétion. Further considération of the subject has but served to 
strengthen our conviction that such was the purpose of the act. We 
think it might be justly charged that we had ignored the clearly ex- 
pressed will of the lawmaker if, notwithstanding the provision "that 
the powers herein given to the board of county commissioners shall 
not be construed as requiring said board to levy any spécial tax to 
pay any judgment unless in its discrétion, the said board shall so dé- 
termine," this court should déclare that when a judgment has been 
recovered against a county, and there are no f unds in the treasury on 
which a warrant can be drawn, such board can exercise no discré- 
tion, but must of necessity levy a spécial tax. 

Under thèse circum stances, it can hardly be contended that it is 
the duty of this court to surrender its convictions, and reverse its 
préviens judgment in déférence to a contrary décision made else- 
where, although we would cheerfully adopt the views of the state 
court if we felt that the construction by it placed on the local statute 
was right, or that the proper construction of the statute, in the re- 
spect above indicated, was involved in doubt. 

By the provisions of an act passed on April 1, 1891 (Laws Colo. 
1891, pp. 111, 112), it was made the duty of the board of county com- 
missioners to levy a tax of three mills on the dollar in each year 
"for the purpose of paying outstanding warrants and other floating 
indebtedness"; and by another act, passed on April 8, 1893 (Laws 
Colo. 1893, pp. 100-102), it was made the duty of the board of county 
commissioners of any county in the state, "which has or shall hâve 
any unliquidated and unpaid county warrants or orders, drawn on 
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any fund, for the payment of which there are no funds in the county 
treasury of such county, and to pay which the incoming taxes already 
levied are insuificient, at the same time other county taxes are an- 
nually levied for the current year, in addition to the other taxes 
provided by law, to levy a sufficient tax, not exceeding flve mills 
on the dollar of assessed property, as shown by the assessment roll 
of such county of the current year, for the purpose of creating a 
spécial fund for the liquidation, payment and rédemption of ail such 
uiiUquidated and unpaid warrants or orders," and to make a like 
levy annually until ail such unpaid warrants or orders are fully 
liquidated. It would seem, therefore, that the législature of the 
state of Colorado has made some provision since the act of April 28, 
1887, was passed for the relief of warrant holders, and for the grad- 
uai payment of the outstanding debts of such counties as hâve here- 
tofore become involved by reckless expenditures, or by the careless 
management of their financial affairs. We do not understand, how- 
ever, that any complaint is made in the présent proceeding of a fail- 
ure on the part of the défendants to discharge their duty under the 
provisions of either of thèse acts, or that the right to relief is in any 
respect predicated thereon. The claim is that the petitioner is en- 
titled to a writ of mandamus under the acts of 1877 and 1887 hereto- 
fore eonsidered. As we are unable, for the reasons heretof ore stated, 
to assent to that view, and as we are of the opinion that the answer 
which was filed by the défendants showed sufficient cause why a 
writ of mandamus ought not to be awarded, the judgment of the 
circuit court is hereby afiSrmed. 

SANBORN, Circuit Judge (dissenting). I am unable to concur in 
the opinion and conclusion of the majority of the court in this case 
on the following grounds: 

1. In my opinion, the power vested in, and the duty imposed upon, 
the county commissioners of a county in Colorado by section 8 of 
the act of March 24, 1877 (Laws Colo. 1877, pp. 218, 219), which 
reads: "When a judgment shall be rendered against the board of 
county commissioners of any county, or against any county officer, 
in an action prosecuted by or against him in his name of office, when 
the same shall be paid by the county, no exécution shall issue upon 
said judgment, but the same shall be levied and paid by the tax, 
as other county charges, and when so collected shall be paid by the 
county treasurer to the person to whom the same shall be adjudged, 
upon the delivery of a proper voucher therefor: provided, that noth- 
ing in this section shall prohibit the county commissioners from pay- 
ing such judgment by a warrant upon the county treasurer," — is 
not limited by section 6 of the act of March 20, 1877 (Laws Colo. 
1877, pp. 741, 742), which provides that "there shall be levied and 
assessed upon taxable, real and personal property within this state 
in each year the following taxes : For interest and payments on coun- 
ty bonds, such rate as may be necessary to pay said interest and pay- 
ments; for ordinary county revenue, including the support of the 
poor, not more than ten mills on the dollar; for the support of 
schools, not less than two, nor more than five mills on the dollar; 
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for i"oad purposes, not more than five mills on the dollar, and a poil 
tax not to exceed one dollar for such purposes, as shall be deter- 
mined by the county commissioners o£ each county," or by any of 
the other provisions of the Colorado statutes. It will be noticed 
that the act which contains section 6 was enacted four days before 
that which contains section 8. If the former had been enacted sub- 
séquent to the passage of the latter, there seems to me to be noth- 
ing in it which would necessarily repeal or modify the gênerai grant 
of power made by section 8. The limitation of the levy of taxes 
for ordinary county purposes may well refer to the current running 
expenses of the county, and need not be extended to a restriction 
upon any other express grant of power made before or subséquent to 
its passage. Where the sections of earlier and later acts can, by 
any reasonable construction, stand together, they must so stand. 
Gowen v. Harley, 12 U. S. App. 574, 584, 6 C. 0. A. 190, 196, and 56 
Ped. 973, 979; The Distilled Spirits, 11 Wall. 356, 365; Henderson's 
Tobacco, 11 Wall. 652, 658; Daviess v. Fairbairn, 3 How. 636, 644; 
U. S. T. Walker, 22 How. 299, 311; McCool v. Smith, 1 Black, 459, 
470; State v. Stoll, 17 Wall. 425, 436. But the grant of the power 
to levy the tax to pay the judgments against a county in section 8 
was subséquent to the supposed restriction in section 6, and stands 
as an additional and unlimited grant. By its terms the authority 
given by it is gênerai, and applies to every judgment against the 
board of county commissioners of a county. When the législature 
enacted this section, it had the power to refuse to grant this author- 
ity to levy a tax to pay any judgment; it had the power to except 
from the grant the power to levy taxes to pay judgments for ordi- 
nary county expenses, or for the support of the schools, or for road 
purposes, or for any other purpose; and it had the power to grant 
the authority to levy the tax to pay every judgment of every kind. 
The législature chose the latter alternative. They excepted no judg- 
ments from the grant of this power by the terms of the section, but 
expressly extended it to every judgment there specifled, and to my 
mind that fact is conclusive évidence that no judgment ought to be 
excepted. "Where the législature makes a plain provision, without 
making anv exception, the courts can make none." French v. Spen- 
cer, 21 How. 228, 238; Mclver v. Eagan, 2 Wheat. 25, 29; Bank v. 
Dalton, 9 How. 522, 528; Vance v. Vance, 108 U. S. 514, 521, 2 Sup. 
et. 854; Madden v. County of Lancaster, 27 U. S. App. 528, 539, 
12 C. C. A. 566, 572, 573, and 65 Fed. 188, 195. Since, in my 
opinion, the power to levy taxes to pay judgments upon the warrants 
now in question was vested in the county commissioners when thèse 
warrants were issued, no subséquent repeal of that législation or de- 
struction of that power can deprive the holders of the v.arrants of 
the right to its exercise without impairing the obligiitions of their 
contracts. I think the power still exists, and that for this reason 
the demurrer to the answer should be sustained. 

2. In People v. Board of Com'rs of Eio Grande Co., 42 Pac. 1032, 
the court of appeals of Colorado decided that section 1 of the act of 
April 28, 1887 (Laws Colo. 1887, pp. 240, 241), imposes upon the 
board of county commissioners of a county the absolute duty to levy 
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a tax of IJ per centum on the dollar of assessed property in the 
county in each year for the payment of any judgment, to tlie pay- 
ment of wliich there is no money in the county treasury applicable. 
Whaterer my opinion might be of the tnie construction of this 
section, in the absence of an interprétation of it by a judicial 
tribunal of the state by which it was enacted, that interprétation 
ought, in my opinion, to govern this court in the construction and 
application of this statute now, and upon that ground the demurrer 
should be sustained. This is a statute defining the powers and du- 
ties of oflScers of a quasi municipal corporation of a state. Its con- 
struction by the highest judicial tribunal of the state which enacted 
it becomes a part of the law of that state, and is entitled to the same 
considération and effect as if that construction had been written into 
the statute bv the act of the législature itself. Bergman v. Bly, 
27 U. S. App.'650, 655, 13 C. C. A. 319, 322, and 66 Fed. 40, 43; Clai- 
borne Co. v. Brooks, 111 U. S. 400, 410, 4 Sup. Ct. 489; Bolles v. 
Brimûeld, 120 V. S. 759, 763, 7 Sup. Ct. 736; Détroit v. Osborne, 
135 U. S. 492, 499, 10 Sup. Ct. 1012; Dempsey v. Township of Os- 
wego, 4 Û. S. App. 416, 2 C. C. A. 110, and 51 Fed. 97; Rugan t. 
Sabin, 10 U. S. App. 519, 3 C. C. A. 578, and 53 Fed. 415; Travelers' 
Ins. Co. V. Township of Oswego, 19 U. S. App. 321, 330, 7 C. C. A. 
669, 674, and 59 Fed. 58, 63; Madden v. County of Lancaster, 27 U. 
S. App. 528, 536, 12 C. C. A. 566, 570, and 65 Fed. 188, 192. The 
fact that this court in another case took a différent view of the mean- 
ing of this statute, and the fact that when the court below decided 
this case the opinion of the court of appeals of Colorado in People 
V. Board of Com'rs of Rio Grande Co., supra, had not been announ- 
ced, ought not, in my opinion, to stand in the way of the uniform 
administration of justice under thèse statutes in the state and fédéral 
courts in Colorado, according to the interprétation given them by 
a high judicial tribunal of that state. 

3. By the provisions of Laws Colo. 1891, pp. 111, 112, it was made 
the duty of the board of county commissioners to levy a tax of three 
mills on the dollar each year "for the purpose of paying outstanding 
warrants and other floating indebtedness." This tax has not been 
levied, and I am of the opinion that under this statute the plaintifE 
in error is entitled to a writ of mandamus to compel the levy of such 
a tax to create a fund to be anplied to the payment of such warrants 
in the order prescribed by the statutes, and on that ground the de- 
murrer should be sustained. 



KING V. BOAED OF COM'RS OF GRAND COUNTY. 

(Circuit Court of Appeals, Eightli Circuit. November 2, 1890.) 

No. 738. 

JUDaMENTS ON COUNTY WaRBAKTS — TAX LeVT. 

A board of county commissioners is not required, by section 8 of tlie Col- 
orado statute of Marcli 24, 1877 (Laws Colo. 1877, p. 219), nor by the statute 
cf April 28, 1887 (Laws Colo. 18S7, p. 240), to levy a spécial tax to pay a 
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Judgment àgainst It, founded upon warrants for customary county expenses, 
but, at most, to make its levy for such expenses equal to the full amount 
permitted by law, so long as sueh debts renmln unpald. Sanbom, Circuit 
Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Willard Teller (H. M. Orahood and E. B. Morgan, on the brief), for 
plaintifE in error. 

Charles Gr. Cléments and Sam W. Jones (L. B. France flled brief), 
for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This case was before this court at the 
December terni, 1895, on a writ of error that was sued out by the 
board of county commissioners, the présent défendant in error. 
Board v. King, 32 U. S. App. 1, 14 C. C. A. 421, 67 Fed. 202. After 
the reversai of the former judgment in favor of Francis G. King, 
the présent plaintiff in error, he flled an amended pétition for the 
purpose of obtaining a writ of mandamus, which alleged, in sub- 
stance, the following facts: That on July 25, 1891, the petitioner 
recovered a judgment against the board of county commissioners of 
Grand county, Colo., in the circuit court of the United States for the 
district of Colorado, in the sum of |6,595 and costs; that said judg- 
ment was recovered on warrants issued by Grand county, Colo., in 
payment of ordinary county expenses, — ^that is to say, to pay the fées 
of jurors, witnesses, county clerks, sheriffs, deputies, and judges of 
élection, and also to pay the salaries of county judges, county attor- 
neys, district attorneys, county commissioners and county superin- 
tendents of schools; that said warrants were so issued between Jan- 
uary 14, 1880, and November 23, 1882, and were duly registered be- 
tween February 28, 1882, and November 25, 1882; that the judgment 
recovered thereon remained wholly unpaid; that under the laws 
of the state of Colorado no exécution could be issued on said judg- 
ment against the county ; that ,by a law of the state enacted in 1885 
it was provided that no warrants should be drawn on the county 
treasury payable on demand, unless there were sufficient moneys in 
the fund on which they were drawn to pay the same; and that there 
was not at the date of the flling of the pétition any money in the 
county treasury of Grand county, Colo., on which a warrant could be 
lawfully drawn to pay said judgment, nor would there ever be, un- 
less the board of county commissioners of said county levied a tax 
for that purpose. The petitioner further alleged that the board of 
county commissioners of said county had the authority, and that it 
was their duty, to levy a tax upon the taxable property of the county 
to pay said judgment; that said duty was imposed by a statute of the 
slate of Colorado that was in force when said warrants were issued, 
and when the judgment thereon was recovered, which provided that 
when a judgment should be rendered against the board of county 
commissioners of any county in the state no exécution should is- 
sue thereon, but the same should be levied and paid by a tax; that 
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the petitioner had demanded of the board of county commissioners 
that they cause a tax to be levied for the payment of said judgment, 
and that said board had neglected and refused to levy any tax what- 
ever for that purpose. The petitioner further alleged, in substance, 
that a levy could be made under the laws of the state of Colorado to 
an amount not exceeding flve mills on the dollar, without such levy 
being subject to any limitation by statute or otherwise. The board 
of county commissioners demurred to said pétition for the reason 
that it failed to show that the petitioner was entitled to a writ of 
mandamus compelling the levy of a spécial tax. The trial court 
sustained the demurrer, and entered an order dismissing the péti- 
tion. The case was heard in conjunction with the case of Stryker 
V. Board (recently decided) 77 Ped. 567, inasmuch as both cases in- 
volved a considération of the same questions. 

In view of the allégations of the pétition, and the argument of 
counsel for the petitioner, we must conclude that the duty sought to 
be enforced in the case at bar is a duty which is supposed to hâve 
been devolved upon the board of county commissioners by section 
8 of the act of March 24, 1877 (Laws Colo. 1877, p. 219), which we 
had occasion to consider and quote in the case of Stryker v. Board. 
That section was in force when the petitioner's warrants were is- 
sued, and when the judgment thereon was recovered, and it must be 
presumed to be the statute to which particular référence is made in 
the pétition, and the one upon which reliance is placed to obtaîn 
the relief sought for by the petitioner. Stated briefly, the theory 
of the petitioner seems to be that section 8 of said act makes it the 
imperative duty of the board of county commissioners of any county 
against whom a judgment is recovered to levy a spécial tax to any 
amount that is necessary for its payment, whether such judgment is 
founded upon warrants issued for customary county expenses or for 
extraordinary obligations that hâve been incnrred by the county, 
and that such duty may be enforced by mandamus at the instance 
of any judgment créditer whose judgment is founded on obligations 
incurred prior to the amendment of section 8 of said act, notwith- 
standing ail subséquent législation on the subject. For reasons that 
are more fully stated in the case of Stryker v. Board, we cannot as- 
sent to that view. We think that the législature of the state did nol 
intend by the provision in question to authorize the levy of a spécial 
tax to liquidate judgments that might be recovered on warrants is- 
sued for ordinary county expenses. It did not intend to allow a 
warrant holder of that class to reduce his warrant to a judgment, 
and forthwith call upon the board of county commissioners to levy 
a tax, without lirait, for his benefit. That view of the section of the 
statute in question is wholly inconsistent with other sections of the 
same act, with other laws enacted at or about the same time, and 
with the gênerai scheme which the législature prescribed for the 
administration of county finances. By the sixth section of the gên- 
erai revenue law, passed on March 20, 1877 (Laws Colo. 1877, pp. 
741, 742), a limit was placed by the législature upon the rate of tax- 
ation for ordinary county expenses, of which ail persons who had 
dealings with the county, or who accepted or bought county war- 
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rants, we^-e bound to take notice. When they became creditors of 
the county, they were advised thereby, and must be presumed to 
liave had kuowledge, that the board of county commissioners could 
not levy a tax in excess of 10 mills on the dollar in any one year for 
the payment of ordinary county charges. By other provisions of 
law they were advised that warrants issued for such demands against 
a county could' only be paid in the order of their présentation and 
registration. Now, in view of thèse facts (as we said, in substance, 
in the case last referred to), the most that a person holding a war- 
rant issued for ordinary ' county expenses, or a judgment founded 
thereon, is entitled to demand under section 8 of the act of March 
24, 1877, is that, so long as his debt remains unpaid, the annual levy 
:for ordinary county expenses shall not be less than 10 mills on the 
dollar, if a levy to that estent is required to produce a fund adé- 
quate to pay his judgment. It may be conceded that the statute in 
question did impose on the board of county commissioners the duty 
of levying a tax to that amount annually, if it was necessary, to dis- 
charge warrants drawn for ordinary county expenseë; but, if the 
duty in question is enforced by mandamus, it should be enforced for 
the beneflt of ail warrant holders, rather than for the beneût of a 
particular créditer. The tax levied should be paid into the county 
revenue fund, to the end that ail warrants drawn thereon may be 
paid in the order of their priority, as the laws of the' state contem- 
plate. While we admit the right of a warrant holder to sue there- 
on in the fédéral courts, and to reduce the same to a judgment for 
the purpose of availing himself of the remedy by mandamus, which 
he can obtain in no other way in that forum (County of Greene v. 
Daniel, 102 U. S. 187, 195; Davenport v. Dodge Co., 105 U. S. 237), 
yet we cannot assent to the view that a judgment thus recovered is 
to be paid in a différent manner or order than that prescribed by 
law for the warrants on which it is founded. A change in the form 
of a county indebtedness from warrants to a judgment ought not 
to work a change in the method or order of payment, although the 
recovery of a judgment does conclusively establish the amount and 
the validity of the debt. Rails Co. Ct. v. U. S., 105 U. S. 733. 

It results from thèse views that the pétition which was flled in the 
trial court for the purpose of obtaining a writ of mandamus com- 
pelling the levy of a spécial tax did not show that the petitioner 
was entitled to such relief. It showed that the défendants had re- 
fused to make a spécial levy for the purpose of paying the peti- 
tioner's judgment, but no law of the state made it their duty to make 
such a levy. The petitioner did not aver that the défendants had 
at any time failed to levy up to the maximum rate established by 
law for ordinary county expenses, and, in the absence of such an 
averment, we must présume that the board of county commission- 
ers had performed its duty in that regard, and that it had thereto- 
fore levied ail the taxes that it was permitted, by the laws of the 
state, to levy for that purpose. The présent proceeding does not 
appear to hâve been inaugurated with a view of enforcing any duty 
that may hâve been imposed upon the défendants by the provisions 
of the two acts of the législature of the state of Colorado which were 
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passed respectively on April 1, 1891, and April 8, 1893 (Laws Colo. 
1891, p. 111; Laws Colo. 1893, p. 100). Therefore no référence need 
be made on thé présent occasion to the provisions of those acts, or 
to the rights of the petitioner acquired thereunder. Whatever the 
petitioner's rights may be under the provisions of those acts is a 
matter for future considération, when proceedings are taken to en- 
force the same. We think that the petitioner did not show that 
he was entitled to a spécial levy under section 8 of the aCt of March 
24, 1877, nor under the act of April 28, 1887, which latter act was 
eonsidered at some length in the case of Stryker v. Board; wherefore 
the judgment of the circuit court must be affirmed. 

SAJ^BOEN, Circuit Judge (dissenting). I am unable to concur in 
the opinion and conclusion of the magority of the court in this case 
for the reasons stated in my dissenting opinion in Stryker v. Board, 
supra. 



in re LHBOLx. 

(Circuit Court, N. D. Dlinois. November 9, 189S.) 

1. CiTT Obdinance— Police Powbk. 

The fact that a law or ordinance has been enacted by the authority of a 
State is not conclusive as to whether it Is an exercise of the police power of 
the State. That question must be determlned by the authority of the United 
States. 

3. Samb—Validitt— Interstate Commerce. 

A City ordinance, prohibiting the sale or offering for sale of vinous liquors 
without a Ucense, is not an exercise of the police power of the state, but is an 
attempt to regulate one of the products of Interstate commerce, and is there- 
fore void. 

Pétition for writ of habeas corpus, filed by Lazarus E. Lebolt, of 
the city of Chicago, for his release, being detained under a fine im- 
posed under a city ordinance taxing drummers. Eelator discharged. 

Moses, Pam & Kennedy, for Lebolt. 

Wm. G. Beale, corporation counsel of Chicago. 

GROSSCUP, District Judge (orally). In the matter of the pétition 
of Lazarus E. Lebolt for a writ of habeas corpus. The petitioner in 
this case is the représentative of the California Wine Association, 
and his avocation is to sell the wines of thèse houses to dealers in 
the city of Chicago. There exists an ordinance in this city which 
makes it incumbent upon ail dealers in distilled or fermented liq- 
uors to take ont a Ucense, paying into the city treasury a certain 
sum of money for such Ucense, and creating penalties for any at- 
tempt to sell any of thèse goods in the city without taking out such 
license. The ordinance is as foUows: 

"Section 1. No person, firm or corporation shall sell, or ofler for sale, any 
vinous liquors in quantifies of one gallon or more at a. time, within the city of 
Chicago, withoirt first havlng obtained, as hereinafter provided, a license so to 
do for eaeh place of business where vinous liquors are so sold or offered for sale. 
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The petitioner was arrested, tried, and convicted under this ordi- 
nance, and now pétitions this court for a writ of habeas corpus upon 
the ground that the ordinance itself is invalid, as being against the 
exclusive power of congress to regulate commerce. The sole ques- 
tion is whether this ordinance is an attempted régulation of Inter- 
state commerce. 

The suprême court of the United States, in an unbroken line of 
décisions, bas held that any attempt to put any burden or restric- 
tion upon interstate commerce, either by the way of taxing it, or re- 
quiring a license from its agents or drummers, or a discriminating 
license or tax upon any of its goods or products, is outside the 
power of a state, and an infringement upon the powers of the na- 
tional government The line of distinction, it seems to me, is very 
clear. The government of the United States bas control and ex- 
clusive power to regulate interstate commerce. The government of 
the state bas the power to look after police régulations, such as afifect 
the life, bealth, or morals of the citizens. Now, the sole question in 
this case is whether this is a régulation of commerce, or whether it is 
mère police régulation, calculated to affect the life, health, or morals 
of the citizens of the state. Police régulations may incidentally 
affect commerce, and yet remain police régulations. For instance, 
there is unquestionable power in the state to prohibit the importa- 
tion of inf ected articles, sucb as rags from yellow fever countries, or 
other products from countries where contagion exists, or any products 
that might carry the germs of smallpox or other infeetious diseases. 
The suprême court bas repeatedly held that régulations of that char- 
acter, although incidentally affecting commerce, were essential to 
protecting the life, health, and morals of the citizens, and therefore 
were police in their origin. In that way, those things are taken out 
of commerce. The state, too, unquestionably bas the right to regu- 
late the manner in whicb certain articles are sold that are the sub- 
ject-matter of state commerce. Gunpowder, nitroglycerin, poison, 
and ail those things which corne from one state into anotber, and 
which, except handled in a particular way or preserved in a particu- 
lar way, would be dangerous to life, or bealth, or the public morals, 
can be put within those restrictions that save them from danger 
without in any way being chargeable with being a régulation of 
interstate commerce. The suprême court bas gone to the extent of 
saying, in one case, that a law of the state requiring locomotive 
engineers to take out a license before they are permitted to pursue 
tbeir avocations as locomotive engineers, although it applied to 
the engineers on interstate roads, and to men who aetually ran 
from a point in one state to a point in anotber state in their runs, 
is not an attempt to regulate interstate commerce, or any of the In- 
strumentalities of interstate commerce, because it is perfectly ap- 
parent that the safety of the man who travels is dépendent upon 
getting into the service of the road compétent engineers and keep- 
ing out of the service of the road incompétent engineers. In ail 
thèse cases it seems to me that interstate commerce cannot be said 
to bave any rights against the paramount superior right of the life, 
bealth, and safety of the citizen. Anything that is essential to the 
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life, health, and saf ety of thé citizen cannot be a burden on interstate 
commerce — cannot be a restriction of interstate commerce — because 
no rightful interstate commerce can justly complain of any sucli 
restriction. The diificulty in most of thèse cases is who is to judge 
as to whetlier tlie supposed régulation is in the interest of life, health, 
■and the morals of the citizen. 

It is urged that, whenever the state passes any measure, it be- 
comes the Judgment of the state that that measure is in the interest 
of life, health, and public morals, and that therefore the court must 
so accept it. I do not quite subscribe to that view. The constitu- 
tion of the United States, and the laws of congress in pursuance 
thereof, and the interprétation of the constitution and laws of con- 
gress by the courts of the United States, are the suprême law of the 
land. The United States, therefore, through its constituted tri- 
bunals, is the judge as to whether a given exercise of power upon 
the part of the state is in reality the exercise of a police power, or 
is only an attempted restriction or régulation of interstate com- 
merce. It may be one or it may be the other, but the judges of that 
fact are the authorities of the United States and not the authorities 
of the state. Therefore, the mère fact that this ordinance, or any 
other ordinance or law upon one of thèse subjects, has been en- 
acted by the authority of the state, is not in itself determinative of 
its being an exercise of police power. That remains to be deter- 
mined when the question is raised in a particular case in one of the 
tribunals of the nation. If that were not the case, the local inter- 
ests of each state might very seriously affect -interstate commerce. 
A state in which, for instance, the dairy interest prédominâtes, 
might hold that oleomargarine was unhealthful, and therefore that 
its prohibition or its régulation was a matter belonging to the state; 
whereas, the people of the United States might look upon oleomar- 
garine as a healthful product, and cheaper than the product pro- 
duced by the dairy interests. On the other hand, in a state where 
the lard interest predominated, it might look upon the dairy interest 
as unhealthful to the people. The fact is that there are many doc- 
tors now who frighten one every time he eats butter or drinks milk 
as taking on himself the danger of tuberculosis: So that, if the sev- 
eral régulations were to be left with the local governments, there 
would be no telling where the power would fall in one case and 
where it would fall in another. But it is left with the national pow- 
er in its national tribunals. 

So the sole question that arises now is, not what has Illinois (or 
its submunicipal agency, the city of Chicago) determined respecting 
the sale of intoxicating liquors, as to whether it is against the life, 
health, or morals of the citizen, but what is the public policy of the 
United States upon that question. If, in view of the pubUc policy 
of the United States, this trafSc is not against the health and morals 
of the citizen, then this ordinance cannot be defended on the ground 
that it is a police régulation. Now, the suprême court, in the origi- 
nal package cases (Leisy y. Hardin, 10 Sup. Ct. 681), and in some 
other cases, has held that the trafQc in liquors, in pure liquors, in- 
cluding wines and distilled spirits, is not in itself immoral, or a dan- 
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gérons or deleterious trafiBc; that it has always been one of th.e 
commercial products traveling between state and state; and that it 
is entitled to the same beneflt and protection that ail products, 
whether of food or luxury or otherwise, are entitled to. In that 
View of the public policy of the United States respecting this trafiSc, 
I am bound to hold that this ordinanoe is not an exercise of the po- 
lice power of the state, but is simply an attempted régulation of one' 
of the products of Interstate commerce, — an attempted régulation, 
not in the interest of public health and public morality, but in the 
interest simply of raising a revenue for the city; and, that being 
the case, it must be held to be invalid. 

The pétition of the petitioner will be sustained, and an order may 
be entered setting him at large. 



In re GREHNWALD. 

(Olrcnlt Court, N. D. Callfomla. November 18, 1896.) 

1 Habeas Corpus— Contiction op Chimb— Dischakgb. 

Where a prisoner, seeklng to be dlscharged on habeas corpus, shows In hls 
I)etitlon for the writ that his Imprlsonment Is under and by rlrtue of a judg- 
ment of a court, compétent to try the offenses for whlch he Is Imprisoned, 
directing hIm to be imprisoned on conviction of such offenses, it is necessary 
for him, in order to entltle himself to his diseharge, to show the nuUlty of 
such judgmeiit, or that he has served the sentence pronounced by it. 

S. ImPRISONMBNT UNTIL PaTMBNT of FlîfB. 

While there is no statute of the United States In terms provlding that a fine 
Imposed may be enforced by Imprlsonment until It is pald, Rev. St. § 1042, Im- 
plles that this may be done; but there Is nothlng to Indlcate that such impris- 
ooment may be extended beyond the maximum term of imprisonment flxed by 
congress In punishment of the partlcular offense denounced, and no authority 
for imprlsonment in a Btate prison in default of the payment of a fine Imposed. 
8. Cbiminal Law— Successive Sentences. 

Successive sentences may be Imposed upon a défendant, oonvfcted of severa) 
offenses tncluded in oae Indictment. 

In the Matter of the Application of Louis Gkreenwald for a Writ 
of Habeas Corpus. 

Orandall & Bull, for petitioner. , 

Samuel Knight, Asst. U. Sw Atty., for respondent 

ROSS, Circuit Judge. The pétition for a v\^rit of habeas corpus 
in this case allèges that the petitioner, Louis Greenwald, is im- 
prisoned in the California state prison, in charge of W. E. Haie, the 
warden thereof, under judgment and commitment thereon of the 
district court of the United States for the Northern district of Cali- 
fornia. Annexed to and made a part of the pétition is a copy of 
the commitment. The commitment commands the marshal of the 
district to take and keep and safely deliver the said louia Green- 
wald into the custody of the keeper or warden or other officer in 
charge of the state prison at San Quentin, Marin county, CaJ., forth- 
■with, and further commands the said keeper and warden and other 
ofiBcer in charge of the said prison to receive from the marshal the 
said Louis Greenwald, and keep and imprison him therein, "for a 
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term of six years, and until each and every and ail of said fines be 
paid, or until he be discharged by due process of law"; the commit- 
ment previously reciting that whereas, at the February, 1894, term 
of the district court for the Northern district of California, held at 
the court room thereof, in the city and county of San Francisco, on 
the 19th day of May, 1894, Louis Greenwald was convicted of "con- 
spiracy, smuggling opium, etc., committed on the 20th day of 
May, the 7th day of August, the 25th day of September, 1893, at the 
city and county of San Francisco, and within the state and Northern 
district of California, and within the jurisdiction of said court"; 
and further reciting that "whereas, on the 5th day of June, A. D. 
1894, being a day in the said term of said court, said Louis Green- 
wald was, for said offenses, of which he stood convicted, as afore- 
said, by the judgment of said court, ordered that on the flrst count 
of the indictment he pay a flne of two thousand dollars ($2,000), and 
be imprisoned for the term of two years, to date from June 5, 1894, 
and, in default of the payment of the said flne of two thousand dol- 
lars, that he be further imprisoned until said fine be paid, or until he 
be otherwise released by due process of law; and further ordered that 
on the fourth count of said indictment he pay a fine of two thousand 
dollars (|2,000), and be imprisoned for the term of two years, and, 
in default of the payment of the said flne of $2,000, that he be fur- 
ther imprisoned until said flne be paid, or until he be otherwise re- 
leased by due process of law; and further ordered that the impris- 
onment of the said Louis Greenwald upon the judgment of impris- 
onment on the fourth count of the indictment commence upon the 
expiration of the sentence upon the flrst count of the indictment; 
and further ordered that on the eleventh count of said indictment 
he pay a fine of two thousand dollars ($2,000), and be imprisoned for 
the term of two years, and, in default of the payment of said flne 
of |2,000, that he be further imprisoned until said flne be paid, or 
until he be otherwise released by due process of law; and further 
ordered that the imprisonment of the said Louis Greenwald upon 
the judgment of imprisonment upon the eleventh count of the in- 
dictment commence upon the expiration of the sentence upon the 
fourth count of the indictment; and further ordered that the judg- 
ments of imprisonment be executed upon the said Louis Greenwald 
until the other or further order of the court, by imprisonment in 
the State prison of the state of California at San Quentin, Marin 
county, California." 

The alleged illegality of the imprisonment of the petitioner, ac- 
cording to his pétition and the argument of his counsel, consista in 
this: (1) That his imprisonment has continued ever since June 5, 
1894, a period of more than two years, and that there is no author- 
ity of law for a longer period of imprisonment than two years for 
the offense for which the petitioner was sentenced. (2) That the pe- 
titioner was sentenced to imprisonment by the district court for the 
Northern district of California, "on three separate counts of the in- 
dictment against him, of conspiracy, smuggling opium, etc., to wit, 
on flrst, fourth, and eleventh counts of said indictment, as follows: 
On the flrst count to pay a fine of $2,000, and to be imprisoned for 
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two years, to date from June 5, 1894, and, in default of the pay- 
ment of said |2,000 fine, then to be further imprisoned until said 
âne was paid, or until otherwise released by due process of law; 
on the fourth. count to pay a fine of $2,000, and to be imprisoned 
for two years, and, in default of the payment of said fine, to be 
further imprisoned until said fine be paid, or until otherwise re- 
leased by due process of law, and that the imprisonment on the 
fourth count begin on the expiration of the sentence on the first 
count; and on the eleventh count to pay a fine of $2,000, and to be 
imprisoned for two years, and, in default of the payment of said 
fine, to be further imprisoned until said fine be paid, or until other- 
wise released by due process of law, and that the imprisonment on 
the eleventh count begin on the expiration of the sentence on the 
fourth count; and also to be imprisoned for the term of six years, 
and until each and every and ail of said fines be paid, or until he be 
discharged by due process of law; and that said sentences are, and 
each of them is, uncertain and indefinite, and dépendent upon un- 
defined -contingencies; and it cannot be ascertained from the sen- 
tence on the fourth and eleventh counts of said indictment when 
said sentences, or either of them, begin or end, or when the six 
years' term of imprisonment begins or ends." (3) That the impris- 
onment of the petitioner is illégal in that he was sentenced and 
has been imprisoned beyond the maximum time fixed by law, and 
that he has been already imprisoned for a longer period than that 
allowed by law. (4) That his imprisonment is illégal in that the 
commitment does not show that the petitioner was convicted of any 
crime. (5) That his imprisonment is illégal in that the judgment 
of the district court sentencing the petitioner to imprisonment 
does not show that he was guilty of any offense for which he can 
be legally sentenced to any imprisonment. The pétition also al- 
lèges "that the cause or pretense of such imprisonment, according 
to the best knowledge and belief of the said Louis Greenwald, is 
as follows, to wit: 'A judgment and decree of the district court 
of the United States of America, Northern district of California, 
directing the said Louis Greenwald to be imprisoned on conviction 
of conspiracy, smuggling opium,'" etc. 

The writ prayed for must be awarded unless it appears from the 
pétition itself that the petitioner is not entitled thereto. Rev. St. 
I 751. A copy of the judgment upon which the commitment set 
ont in the pétition is based is not made to appear, although the 
pétition allèges that the petitioner is restrained of his liberty by 
virtue of a judgment of the district court of the Northern district 
of California, directing him "to be imprisoned on conviction of 
'conspiracy, smuggling opium,' " etc. It devolves, I think, upon a 
prisoner thus showing by his pétition that his imprisonment is 
under and by virtue of the judgment of a court compétent to try 
the offenses of conspiracy and smuggling opium, directing him to 
be imprisoned on conviction "of conspiracy, smuggling opium," etc., 
to show the nullity of the judgment, or that he has served the 
sentence pronounced by it Mère error, of course, cannot be con^ 
sidered on habeas corpus. If the judgment is valid upon its face,. 
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a certifled copy of it is sufiQcient to authorize the warden to hold 
the prisoner, without any warrant or commitment. Ex parte Wil- 
son, 114 U. S. 417, 421, 5 Sup. Ct. 935. And as the pétition itself 
sliows tliat the petitioner is restrained of his liberty under and 
by virtue of the judgment of a court compétent to try the offenses 
of conspiracy and smuggling opium, and was based on his con- 
viction of conspiracy and smuggling opium, if, for any reason, the 
judgment, or any part of it, under which the petitioner is held, is 
void, or the petitioner has seryed out the sentence imposed thereby, 
it is incumbent upon him to go further, and show that condition of 
things. 

Notwithstanding the affirmative averment of the pétition that 
the petitioner is held under and by virtue of the judgment of the 
district court of the Northern district of California, as well as un- 
der the commitment annexed to and made a part of the pétition, 
the argument in support of the issuance of the writ is based entirely 
upon the matters appearing in the commitment. It is therein re- 
cited, in substance, that tlie petitioner was on the 19th day of May, 
1894, at the Febniary, 1894, terra of the district court of the North- 
ern district of Cafifornia, held at the court room thereof in the 
city and county of San Francisco, convicted of "conspiracy, smug- 
gling opium, etc., committed on the 20th day of May, the 7th 
day of August, the 25th day of September, 1893, at the city and 
county of San Francisco, and within the jurisdiction of said court," 
for which offenses, of which he stood convicted, the court, at a 
subséquent day of the term, to wit, June 5, 1894, by its judgment, 
sentenced him, under the first count of the indictment against him, 
to imprisonment in the state's prison at San Quentin, for the term 
of two years from June 5, 1894, and to pay a fine of $2,000, and, in 
default of the payment thereof, that he be further imprisoned until 
said fine be paid, or until he be otherwise released by due process 
of law; and, under the fourth count of the indictment, sentenced 
him (the petitioner) to imprisonment in the said prison for the pe- 
riod of two years, and to pay a fine of $2,000, and, in default of the 
payment thereof, to further imprisonment in the said prison, until 
the said fine be paid, or until he be otherwise released by due pro- 
cess of law, — such imprisonment under the fourth count of the 
indictment to commence upon the expiration of the sentence based 
upon thé first count thereof; and, under the eleventh count of the 
indictment, sentenced him (the petitioner) to two years' imprison- 
ment in the said prison, and to pay a fine of |2,000, and, in default 
of the payment thereof, to further imprisonment in the said prison 
until the said fine be paid, or until he be otherwise released by due 
process of law, — such imprisonment under the eleventh count of the 
indictment to commence upon the expiration of the sentence based 
upon the fourth count thereof. 

The statute providing for the punishment of persons convicted 
of the crime of conspiracy is section 5440 of the Revised Statutes, 
which reads: 

"If two or more persons conspire either to commit any offense against the United 
States, or to defraud the United States in any manner or for any purpose, and one 
77 F.— 38 
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or more of such parties do any aet to effect the object of the conspiracy, ail the 
parties to such conspiracy shall be liable to a penalty of not less than one thousand 
dollars, and not more than ten thousand dollars, and to imprisonment not more 
than twd years." 

The statute providing for the punishment of persons convicted 
of the crime of smuggling is section 2865 of the Eevised Statutes, 
which reads as follows: 

"If any person shall knowingly and willfully, with intent to defraud the reve- 
nue of the United States, smuggle, or clandestlnely Introduce, into the United 
States, any goods, wares, or merehandise, subject to duty by law, and which 
should hâve been Invoieed, wiihout paying or accounting for the duty, or shall make 
out or pass, or attempt to pass, through the custom-house, any false, forged, or 
fraudulent hivoice, every such person, his, her, or their aiders and abettors, shall 
be deemed guilty of a misdemeanor, and on conviction thereof shall be flned in any 
sum not exceéding flve thousand dollars, or imprisoned for any term of time not 
exceeding two years, or both, at the discrétion of the court." 

There is no statute of the United States in terms providing that 
a fine imposed may be enforced by imprisonment until it is paid. 
Section 1042 of the Eevised Statutes, however, implies that this 
may be done. That section is as follovys: 

"When a poor convlct, sentenced by any court of the United States to pay a fine, 
or fine and costs, whether with or without imprisonment, has been conflned in 
prison thlrty days, solely for the non-payment of such fine, or fine and cost, he may 
make application in writing to any commissioner of the United States court in the 
^istrict where he is imprisoned, settog forth his Inability to pay such fine, or flne 
and cost, and after notice to the district attorney of the United States, who may 
appear, offer évidence, and be heard, the commissioner shall proceed to hear and 
détermine the matter; and, if on examinatlon it shall appear to him that such con- 
vict is unable to pay such fine, or fine and cost, and that he has not any property 
exceéding twenty dollars in value, except such as is by law exempt from being 
talien on exécution for debt, the commissioner shall administer to him the fol- 
lowing oath: 'I do solemnly swear that I hâve not any property, real or Personal, 
to the amount of twenty dollars, except such as is by law exempt from being taken 
on civil precept for debt by the laws of (state where oath is admlnistered) ; and 
that I hâve no property in any way conveyed or concealed, or in any way dis- 
posed of, for my future use or beneflt. Se help me God.' And thereupon such con- 
vict shall be dlscharged, the commisdoner givlng to the Jailer or keeper of the 
jall a certlfieate setting forth the facts." 

There is nothing, however, in the foregoing provisions to indi- 
cate that any imprisonment to enforce the payment of a fine im- 
posed may be extended beyond the maximum term of imprison- 
ment fixed by congress in punishment of the particular offense de- 
nounced, and certainly no authority for imprisonment in a state 
prison in default of the payment of a fine imposed. 

So much of the judgment recited in the commitment under which 
the petitioner, according to the averments of the pétition, is in 
part held, as directs his imprisonment in the state prison at San 
Quentin in default of the payment of the fines imposed, is there- 
fore a nullity, and, being void, it is as if it never existed. Ex parte 
Wadleigh, 82 Cal. 518, 520, 23 Pac. 190; Ex parte Arras, 78 Cal. 
304, 20 Pac. 683. The provisions of the judgment recited in the 
commitment must therefore be treated as successive sentences of 
two years' imprisonment each, the second commencing upon the 
expiration of the flrst sentence of two years, and the third commen- 
cing upon the expiration of the second two years' sentence. Al- 
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tliough there is no statute of the United States in terms providing for 
successive sentences, yet as provision is made by statute for the in- 
clusion of more than one offense in the same indictment when tiiere 
are several charges against any person for the same act or transac- 
tion, or for two or more acts or transactions connected together, or 
for two or more acts or transactions of the same class of crimes or 
offenses (Rev. St. § 1024), it would seem to follow, necessarily, 
that successive sentences may be lawfully imposed; otherwise, the 
punishment prescribed by statute for each of such offenses so in- 
cluded in one indictment could not be imposed, although properly 
prosecuted, and notwithstanding the due and légal conviction of 
the offender. In support of this view, see In re Packer, 18 Colo. 
525, 33 Pac. 578; In re Walsh (Neb.) 55 N. W. 1075; In re Wilson 
(Utah) 39 Pac. 498; In re Peters, 12 Fed. 461; U. S. v. Patterson, 
29 Fed. 778, 779. 

Whatever crédits for good behavior the petitioner may be enti- 
tled to can only be properly taken from the end of the entire term 
of his imprisonment. That is the law of the state governing the 
prison where the petitioner is held (Ex parte Dalton, 49 Cal. 463), 
and is applicable to the petitioner, who is conflned in the state 
prison by permission of the laws of California. By section 5441 
of the Eevised Statutes it is provided that, in every case where any 
person convicted of any offense against the United States is sen- 
tenced to imprisonment for a period longer than one year, the 
court by which the sentence is passed may order the same to be 
executed in any state jail or penltentiary within the district or 
state where such court is held, the use of which jail or penitentiary 
is allowed by the législature of the state for that purpose; and by 
section 5544 of the same statutes it is provided, among other things, 
that ail United States prisoners conflned in the jails or peniten- 
tiaries of any state for offenses against the United States shall be 
entitled to the same rule of crédits for good behavior applicable 
to other prisoners in the same jail or penitentiary. 

It results from what has been said, and in view of the allé- 
gations of the pétition itself, that the petitioner is now legally held 
under the second sentence of two years' imprisonment, and is not, 
therefore, entitled to the writ prayed for. Writ denied, and pé- 
tition dismissed. 



Ex parte STERNAMAN. 

(District Court, N. D. New York. December 24, 1896.) 

Extradition— SuFFiciENCY of Complaiîît to Warrant Arrkst. 

A complalnt, on oath by a duly-authorized offleer of Canada, alleged that 
S. had been charged before a justice of tlie peace of Canada with luurder 
there committed, and a warrant Issued for her arrest, the original warrant 
being attached to the complaint, and that the offleer believed the charge as 
stated in the warrant to be true. Held suffldent to give the commissioner 
jurisdiction to issue a warrant for the arrest of S. 
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On habeas corpus and certiorari to review action of Commission- 
er Joseph L. FaircMld in liolding the petitioner for extradition to 
Canada on the charge of murder. 

Frank C. Perguson and Wallace Thayer, for petitioner. 

W. F. Macliej, Asst. U. S. Atty., and Charles J. Thomas, opposed. 

OOXE, District Judge. Two questions were presented upon 
the oral argument. First. Did the complaint presented to the 
commissioner confer upon him jurisdiction to issue the warrant of 
arrest? Second. Did the évidence presented justify the commis- 
sioner In holding the petitioner for extradition? 

The second of thèse questions was disposed of at the argument, 
the court being of the opinion that the commissioner was right in 
his conclusion that the facts should be submitted to a grand jury. 
The question of jurisdiction was reserved to enable counsel for the 
prosecution to présent authorities. A great mass of testimony was 
taken by the commissioner, no objection to the complaint being 
raised before him. The commissioner having held the petitioner 
upon the merits and the court being of the opinion that his action 
in this regard was clearly right, it was suggested at the argument 
that a ruling in her favor upon the jurisdictional question would 
not avail the petitioner, but would resuit in a new warrant being 
issued based upon the ample proof now before the commissioner. 
It was thought that such a resuit would be productive of expense, 
delay and annoyance to ail concerned without any apparent ad- 
vantage to the petitioner. 

There is no prêteuse that she has been misled in any way, or 
that the proceedings would hâve taken a différent course if the 
complaint had been drawn to obviate ail of the objections now 
advanced. So far as appears the examination was absolutely fair 
to the petitioner, every opportunity to develop her défense being 
accorded her, The court should not at this late day make a rul- 
ing which will render nugatory this long and arduous investiga- 
tion and compel the évidence to be taken de novo, without being 
convinced that the complaint is fatally defective. It is, however, 
the undoubted right of counsel for the petitioner to hâve a ruling 
upon thia question also. The statute (section 5270, Rev. St.) and 
the treaty with Great Britain both provide for a complaint made 
under oath charging the person to be extradited with having com- 
mitted within the foreign jurisdiction one of the crimes enumerated 
"to the end that the évidence of criminality may be heard and con- 
sidered." 

The complaint should set forth clearly and briefly the offense 
charged. It need not be drawn with the formai précision of an 
indictment. If it be sulBciently explicit to inform the accused 
person of the précise nature of the charge against him it is suffi- 
cient. The extrême technicality with which thèse proceedings 
were formerly conducted has given place to a more libéral prac- 
tice, the object being to reach a correct décision upon the main 
question — is there reasonable cause to believe that a crime has 
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been committed? The complaint may, in some instances, be upon 
information and belief. The exigencies may be such that the crim- 
inal may escape punishment unless he is promptly apprehr^ded 
by the représentatives of the country whose law he has violated. 
Prom the very nature of the case it may of ten happen that such rep- 
résentative can hâve no personal knowledge of the crime. If the 
offense be one of the treaty crimes and if it be stated clearly and 
explicitly so that the accused knows exactly what the charge is, 
the complaint is sufificient to authorize the commissioner to act. 
The foregoing propositions are, it is thought, sustained by the fol- 
lowing authorities: In re Farez, 7 Blatchf. 345, Fed. Cas. No. 
4,645; In re Roth, 15 Fed. 506; In re Henrich, 5 Blatchf. 414, Fed. 
Cas. No. 6,369; Ex parte Van Hoven, 4 Dill. 415, Fed. Cas. No. 
16,859; In re Breen, 73 Fed. 458; Ex parte Lane, 6 Fed. 34; In 
re Herres, 33 Fed. 165; Castro v. De Uriarte, 16 Fed. 93; In re 
Macdonnell, 11 Blatchf. 79, Fed. Cas. No. 8,771. 

That the complaint shows évidences of having been hastily 
drawn, that it is inartistic from the point of view of the aecom- 
plished technical pleader and that it might be more ample and 
exact, may as well be conceded. The warrant issued by the Oa- 
nadian justice of the peace must be regarded as a part of the 
complaint. The original was produced before the commissioner, 
marked ais an exhibit and attached to the complaint. The follow- 
ing facts, sworn to positively, were then presented to the com- 
missioner: First. That John Wilson Murray résides in Toronto, 
Canada, is chief inspecter of the criminal investigation department 
of Ontario and is a duly-authorized agent of Canada to make the 
complaint against Olive A. Stemaman. Second. That on the 27th 
of October, 1896 (the date is incorrectly stated in the complaint as 
August 13th, but no point is made of this mistake), at Eainham, 
Haldimand county, Ontario, the said Sternaman was charged, upon 
oath, before William Parker, a justice of the peace for said coun- 
ty, "for that she did kill and murder one George W. Sternaman." 
Third. That a warrant was duly issued for the arrest of said Ster- 
naman by said Parker. Fourth. That the warrant on its face 
shows that it was issued upon complaint made upon oath before 
said Parker, charging said Sternaman with having killed and 
murdered George W. Sternaman at Eainham on the 13th day of 
August, 1896. Fifth. That said warrant commands ail constables 
in said county of Haldimand to apprehend the said Sternaman and 
bring her before a justice to answer the said charge. Sixth. That 
said Sternaman is a fugitive from justice and is in the city of 
BufEalo. Seventh. That said John Wilson Murray verily believes 
the charge that said Sternaman murdered George W. Sternaman 
at Rainham on the 13th day of August, 1896, to be true. 

Each of the foregoing propositions except the seventh is a 
statement of fact. The seventh is a statement of belief on the 
part of the complainant that the charge of murder is true. The 
complaint is criticised as being on information and belief be- 
cause of this last averment. The commissioner had before him 
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an ofiScial having undisputed authority to demand the extradition 
of fugitives from justice. He was told by this officiai under oath 
tliat eue Olive A. Sternamaa, a fugitive, charged vyith liaving 
committed a murder in Canada, was then in Buflalo; tliat she had 
been charged with murder upon oath bef ore the Canadian author- 
ities and that a warrant waa out for her appréhension, — the origi- 
nal warrant being shown the commissioner. Lastly, the commis- 
sioner had the oath of the chief inspecter of criminal investigation 
of Ontario that he believed the charge of murder as stated in 
the warrant to be true. Was not this sufficient to put the com- 
missioner's machinery in motion? Would he hâve been justiâed 
in declining to issue the warrant until the évidence which was to 
sustain the charge was adduced bef ore him? If so, the usefulness 
of extradition as a practical factor in the punishment of crime will 
cease. While the commissioner is preparing the évidence the de- 
fendant will be preparing his , escape. That the petitioner was 
fully informed of the charge against her is beyond dispute. She 
appeared with counsel and the long investigation was concluded 
without objection that the eomplaint failed in particularity. The 
case of In re Adutt, 55 Fed. 376, is authority for the proposition 
that in such cases the commissioner may, upon objection by the de- 
fendant, make the eomplaint more deflnite and certain. "That is," 
says the court, "a matter for the commissioner acting within his 
jurisdiction, and not a matter going to the jurisdiction of the com- 
missioner to entertain the eomplaint." 

The évidence against the petitioner is almost wholly circum- 
stantial. From the very nature of the case no one, much less the 
Toronto inspecter, could swear positively that murder was com- 
mitted by her. What more could the inspecter say than that he 
believed that she had committed the murder? He might hâve 
pleaded the évidence but such pleading is condemned in criminal 
and civil actions alike. Conceding the want of particularity, what 
fact was omitted, relating to the charge against the petitioner, 
which the complainant or any one else could hâve truthfuUy sup- 
plied? The chemist who made the analysis at Toronto could hâve 
sworn to the présence of arsenic in the stomach of the deceaaed, 
but he could not hâve sworn to a eomplaint positively charging 
murder based upon that fact alone. If the eomplaint be carefully 
analyzed it will be found, I think, that the officer authorized to 
conduct the proceedings placed before the commissioner facts 
sufflcient to warrant action upon his part. The facts are stated 
positively; the conviction that the petitioner committed the mur- 
der is stated on belief. 

The writ is dismissed. 
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UNITED STATES v. KNAUTH et al 
(Circuit Court, S. D. New Yorli. DecembeV 9, 1896.) 

1. CUSTOMS DUTIES— InVOICK IN FOREIGN C aEKEÎTCY— VaLTJATION. 

Wlien the value otC imported merclianclise Is stated lu the Involce In a foreign 
cuiTencj, tlie vaille of such curreacy at the time of exportation from ttie for- 
eign cotmtry is to be taken for tbe puri)oee of flxing the valuation of the mer- 
chandise in United States currency. 

2. Samb— Values of Foheigk Coins— Proclamation by Secketary. 

The statement of the values of foreign coins, contalned in a proclamation 
thereof by the secretary of the treasury, is conclusive upon the customs cxfii- 
eials in reducing to United States curreney a valuation of imported merchan- 
dise. 

8. Same— Depreciated Foreign Currency. 

A proclamation of the secretary of the treasury stated the value of the florin 
of Austria-Hungary to be $.482, according to tbe gold standard, $.32 aocordlng 
to the silver standard, with silver the nominal standard, paper the actual 
standard, its dépréciation measured by the gold standard. Held, that a valua- 
tion of Imported merchandise in florins must be reduced to United States cur- 
reney on the basls of the gold standard. 

This was an appeal by the government from a décision of tlie board 
of gênerai appraisers reversing the décision of the collector of the 
port of New York as to the valuation of certain ivory buttons im- 
ported from Austria by Knauth, Xachod & Kuhne. 

The goods were exported in three invoiees, one of June 20, 1892, and two of 
July 5, 1SS>2. They were ail entered July 22, 1892. The vaine of the goods was 
stated in the invoiees in florins, which were reduced to United States eurrency by 
the collector, in the absence of a curreney certificate of dépréciation by the United 
States consul, at a valuation of $.482 each, in accordanoe with the quarterly cur- 
reney circular in foi'ce at the time of the exportation from Austria. The importera 
claimed, in their protest, that duty should be assessed on the value of the Austrian 
silver florin, as proclaimed by the secretary of the treasury July 1, 1892, viz. $.32; 
that the unit of value In Austria-Hungary is the florin, of whlch the value is 
$.32, and no more; that a consular certificate, giving the florin a depreciated value 
in excess of $.32, would be of no efCect, unless showing a dépréciation below the 
silver florin, the standard and monetary unit of the country; that the actual 
standard in Austria-Hungary is the silver florin, the value of which, as esti- 
mated by the dlrector of the mint, and proclaimed by the secretary of the treas- 
ury July 1, 1892, was $.32, and no more; and that there is no gold florin In ac- 
tual circulation or use, and no gold standard for the florin. 

Henry D. Sedgwick, Asst. U. S. Atty. 
Stephen G-. Clarke, for défendant. 

WHEELER, District Judge. Thèse importations are from Aus- 
tria-Hungary in three invoiees in florins, one of June 30, and the 
other two of July 5, and one entry of July 21, 1892. The collector 
computed the value of the flrst at the silver standard, according to 
the proclamation of April 1, and of the other two at the gold stand- 
ard of the proclamation of July 1, 1892. The board of gênerai ap- 
praisers appear to hâve computed ail according to the silver stand- 
ards. Some question was made at the argument whether the value 
of the curreney at the time df the exportation from the foreign coun- 
try or at the time of importation to this country should govern. The 
value to be ascertained is "the actual market value or wholesale price 
of such merchandise as bought and sold in usual wholesale quanti- 
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des, at the time of exportation to the United States, in tlie principal 
markets of the country whence imported." Oustoms Administrative 
Act 1890, § 19 (26 Stat. 139). The ascertainment of this market value 
must include the value of the foreign currency at that time. This 
seems to be according to the practice and understanding of the treas- 
ury department. According to the proclamation of July 1, 1892, the 
value of the florin of Austria-Hungary at the gold standard there in 
the currency of the United States was $.482; according to the silver 
standard there, $.32; with "silver the nominal standard, paper the 
actual standard, the dépréciation of which is measured by the gold 
standard." The value of foreign coin, for this purpose, as expressed 
in the money of account of the United States, is that of the pure 
meta! of such coin of standard value. TarifE Act 1890, § 52 (26 Stat. 
624). The standard referred to for this purpose of ascertaining 
actual value in the currency of the United States must be real stand- 
ard, and not the merely nominal standard. The currency of the 
United States taken there would buy according to its value compared 
v^ith the standard by which values there vi^ould be measured. This, 
according to the proclamation of July Ist, was the gold standard; 
and this would seem to hâve been conclusive upon the customs oiB- 
cers and importers. Hadden v. Merritt, 115 U. S. 25, 5 Sup. Ct. 
1169; U. S. V. Klingenberg, 153 U. S. 93, 14 Sup. Ct. 790; Wood v. 
U. S., 18 G. 0. A. 553, 72 Fed. 254. According to thèse views, the 
liquidation of the collector was right Décision of appraisers re- 
versed. 



WBRTHEIMEB et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1896.) 

No. 505. 

CcsTOMs DuTiÉs— Classification— Embhoidbred Glovks. 

Gloves, havtng two rows of single-oord embroidery, between three lines or 
points of the material, raised up and sewed Uirougli and througb, are not 
dUtiable, Under paragrapb 458 of the tarife act of 1890, as "embroidered gloves 
with more than three single strands or oords." 

This was an appeal by Wertheimer & Ck>. from a décision of the 
board of gênerai appraisers sustaining the assessment of duties by 
the collector of the port of New York upon certain embroidered 
gloves, imported by the appellants. 

David Ives Mackey, for plaintiffs. 
Henry C. Platt, Asst. U. S. Atty. 

WHEELER, District Judge. Paragraph 458 of the act of 1890 
puts an additional duty **on ail embroidered gloves with more than 
three single strands or cords." The strands or cords referred to 
are those of the embroidery. Wertheimer v. U. S., 19 C. C. A. 504, 
73 Fed. 296. The gloves in question hâve two rows of single-cord 
embroidery between three lines or points of the material, raised 
up and sewed through and through. They hâve been assessed as 
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embroidered wîth more than three cords; but they do not appear 
to hâve even three cords without counting the cords of the points, 
which are not of the embroidery, any more than any cords upon 
the gloves are according to the case referred to above. The décision 
which afflrms this assessmeat, therefore, appears to be erroneous. 
Décision of appraisers reversed. 



ROBBLING et al. v. UNITITO STATES. 
(Circuit Court, S. B. New York. December 5, 1896.) 
No. 2,062. 

1. CusTOMS Dtjtibs—Invoice— Correction op Valuation. 

Although the statement, In an Involce, of tbe value of merchandlse at a 
certain sum per ton, "on trucks," shows that something not dutiable may be 
Induded In the prlce, It does not show any value less than that stated, since 
It dœs not show how much is to be taken out for nondutiable items; and such 
statement of the priée Is not such a manifest clérical error as entitles the im- 
porter to a correction on a new invoice. 

2. Samb. 

There can be no issue between the invoice value of merchandlse and any 
value below. 

Comstock & Brown, for plaintiffs. 
H. D. Sedgwick, Asst. U. S. Atty. 

WHEELEE, District Judge. This importation was of steel bil- 
lets invoiced and entered at £6. 9s. per ton on trucks, which is 
1.01401 per pound; and the duty was liquidated at $.008 per 
pound, accordingly, under paragraph 146 of the tariJŒ act of 1890. 
The importers protested, February 2, 1894, that the value was not 
above $.014 per pound under that act; that anything to the con- 
trary in the entry or invoice was the resuit of manifest or other 
clérical error; and the right was claimed therein "to show, by cor- 
rected consular invoice or otherwise, the correct valuation." The 
case was sent to the board of gênerai appraisers on February 19, 
1894. A new invoice was swom to before the consul March 21, 
1894, at London, in which the cost of putting on trucks and cartage 
was stated at Is. per ton, and deducted from the price, which 
would bring it below f.014 per pound, and make the duty $.005 
per pound; and which, with an explanatory letter, was sent to the 
importers, and laid before the appraisers. That board afterwards 
afBrmed the décision of the collector. The importers now claim 
that the inclusion of the cost of trucking in the dutiable value 
was such a manifest clérical error that it could be, and on the new 
invoice should be. corrected by the board. 

The customs administrative act provides for making additions, 
at the time of entry and not after, to the invoice value, to avoid 
pénal duties for undervaluation, and that the duty shall not, how- 
ever, be assessed upon an amount less than the invoice or entered 
value. 26 Stat. 135, § 7. The invoice produced to the collector 
did not show any value less than $.01401 per pound, although it 
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showed that something not dutiable might be included, for it did 
not show how much, if anything, might be taken out for that. 
Oberteuffer v. Eobertson, 116 U. S. 499, 516, 6 Sup. Ct. 462. Uii- 
less any invoice, whether produced to the coUector or not, is re- 
ferred to in this statute, this value could not be reduced by any 
évidence anywhere, for tlie other invoice was not only not pro- 
duced to the collector, but was not even in existence, while the as- 
sessment of thèse duties was before him. This statute seems to 
refer to the invoice that may be raised then, and not after. The 
board of gênerai appraisers is to décide what the collector has de- 
cided, and upon the same papers that were the foundation for ad- 
mitting the merchandise. Other évidence bearing upon the issues 
made may be brought, but there can be no issue between invoice 
value and aay value below. If the new inyoice, when laid before 
the appraisers, was évidence that they might consider, it was 
not applicable to any issue before them. They could properly 
only sustain the décision of the collector, as this is now conisidered. 
The secretary of the treasilry could, however, relieve the import- 
ers from any hardship following their mistake. Décision of ap- 
praisers afflrmed. 



DODGB et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1896.) 

No. 2,325. 

OnsTOMS DuTiBS— Classification— LiQDiD Camphor Refuse. 

Llquia camphor refuse, the substance obtained, by drainage, from crude 
camphor, and used for the manufacture of camphor oil, la dutiable, under para- 
graph SO of the tariff act of 1894, as an oil, and Is not entitled to free entry, 
under paragmph 429, as "camphor, crude." 

This was an appeal by Dodge & Olcott from a décision of the 
board of gênerai appraisers, sustaining the classification, by the 
collector of the port of New York, of certain merchandise imported 
by them. The merchandise was invoiced as "camphor refuse," 
and appeared to be known as such, or as "liquid camphor refuse," 
being a liquid which drips from the crude camphor, and from which 
an essential oil, known as "camphor oil," is made, but from which 
no reflned camphor is obtained. The collector classifled it under 
paragraph 60 of the tariff act of 1894, as an oil. The importera 
claimed that it should be free, under paragraph 429 or under para- 
graph 470, as a drug, gum, gum resin, or otherwise, or under para- 
graph 558, as a vegetable substance, or, if dutiable at ail, dutiable 
only under paragraph lOi^ or paragraph 16|. 

Com stock & Brown, for plaintiffs. 
Henry D. Sedgwick, Asst. U. S. Atty. 

WHEELEE, District Judge. The act of 1894 provîdes for a 
duty on: "60. Products or préparations known as alkalies, alka- 
loids, distilled oils, essential oils, expressed oils, rendered oils, and 
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ail combinations of the foregoing;" and puts on the free list: "429. 
Camphor, crude." The importation appears to be an essential 
oil. It cornes with crude camphor from the tree, and is separated 
from the camphor crystals by drainage. It is expressed from them 
by gravitation, and is in some sensé an expressed oil. It has been 
classifled under paragraph 60, as an oil, against a protest that it 
belongs under 429, as camphor, crude. Camphor, crude, implies 
what may become camphor, reflned. This oil, although it may be 
called "camphor oil" because of its origin, contains no camphor, and 
can never become camphor. It is not in fact, nor is it called, cam- 
phor, crude. Décision of gênerai appraisers afiirmed. 



BAOHB et aL V. UNITED STATES. 

(Circuit Ck>urt, S. D. New York. December 9, 1896.) 

No. 2,019. 

CUSTOMB DUTIES— ClASSIPICATIOIî— WiNDOW QlASS. 

Cyllnder, crown, or oommon window glass, whlch has elther been eolored 
throughout ■whenmelte<i,orcoloredonthe outsides byflashlng, Is subjecttothe 
addltional duty Imposed by paragraph 118 of the tarifE act of 1890 upon such 
glass "when grotuid, obscured, * • • eolored, or otherwlse omaxnented or 
decorated," and l9 not dutlable under paragraph 122, os stalned or painted 
wlndow glass, though called in the trade "stalned window glass." 

This was an appeal by Semon Bâche & Oo. from a décision of the 
board of gênerai appraisers sustaining the classification, by the col- 
lector of the port of New York, of certain window glass imported by 
them. The collector classifled the glass as cylinder, crown, or com- 
mon window glass, dutiable under paragraph 112 of the tariff act of 
1890, and subject to the additional duty of 10 per cent, imposed by 
paragraph 118. The importera protested, on the ground that the 
glass should hâve been classifled, according to size, under paragraph 
112 only, or at 45 per cent, ad valorem, under paragraph 122, and 
that paragraph 118 did not apply, because none of the processes 
therein referred to had been applied to it after it became window 
glass. 

W. Wickham Smith, for plaintifls. 

James T. Van Rensselaer, for the United States. 

WHEELER, District Judge. The act of 1890 provided, by para- 
graph 112, for a duty by the pound on "unpolished cylinder, crown 
and common window glass"; and, by paragraph 118, for an addi- 
tional duty of 10 per centum ad valorem on "cylinder, crown or com- 
mon window glass, when ground, obscured, frosted, sanded, enameled, 
beveled, etched, embossed, engraved, stained, eolored, or otherwise 
ornamented or decorated"; and, by paragraph 122, for a différent 
duty on "ail stained or painted window glass, and stained or painted 
glass Windows." The importation in question is of cylinder, crown, 
or common window glass, a part of which was eolored throughoot 
when melted, and the rest on the outsides, by flashing. Ail of it la 
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window glass colored and obscured exactly according to the descrip- 
tion and provisions of paragraph 118. It was assessed by the col- 
lector according to thèse proyisions, and on a protest that it was 
stained window glass, under paragraph 122, his classification was 
afiSrmed by the board of gênerai appraisers. 

The évidence shows that it is called in the trade "stained window 
glass," but that does not change its nature, nor take it out of its 
spécifie description by which it was placed. Stained or painted win- 
dow glass is a différent thing; and confounding thèse names does not 
make them the same thing. The express provision of the law pla- 
cing tliis duty upon this kind of window glass is not obviated by this 
confusion. It does not seem to be a question of trade-names, but a 
question of description, and that appears to hâve been well foUowed. 
Décision afBrmed. 



BARTRAM et al. v. UNITED STATES (two cases). 

UNITED STATES v. BARTRAM et al. 

(Circuit Court, S. D. New York. December 9, 1896.) 

Nos. 2,326, 2,341, and 2,3S6. 

CosTOMS DuTiES— Rkimport of American Manopactures— RKStrLATiONS as 
TO Proops. 

The régulations for malcing proof, under paragraph 387 of the tarlff act of 
1894, of the identlty of articles of American manufacture, imported wlthout 
change, after exportation, must be prescribed after the passage of the act, and 
those In force before its passage are not applicable. Acoordingly, held that, 
until such régulations are made, there are none to be eomplied with to entitle 
Buch articles to free entry. 

Thèse were two appeals by Bartram Bros, from décisions of the 
board of gênerai appraisers afflrming the assessment of duty by 
the collecter of the port of New York upon certain bags, coverings 
of sugar, imported by the appellants, and claimed by them to be 
entitled to free entry, under paragraph 387 of the tariff act of 1894, 
as bags of American manufacture, exported empty, and returned 
filled with foreign produce. The collector rejected this claim, on 
the ground that the fact was not proved in accordance with the 
treasury régulations of 1892. The third appeal was by the gov- 
ernment from a décision in a like case, sustaining the sufflciency of 
the proof. 

Benjamin Barker, for the importera. 
H. D. Sedgwick, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse importations are of domes- 
tic bags, imported by the exporter, and claimed to be free of duty, 
under paragraph 387 of the tariff act of 1894. In the two former 
cases this claim appears to hâve been rejected, because proof was 
not made "in the form required by article 336 of the treasury régu- 
lations of 1892," and reversai of the other is sought for the same 
reason. But proof under this paragraph of the act of 1894 was to 
be made, under gênerai régulations "to be prescribed by the secre- 
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tary of tlie treasury" in the future, and prior régulations would 
not apply. Noue had been made under this paragraph at the 
time of thèse importations, and therefore none applicable were 
then in force. The failure to make them would not eut off nor 
suspend the right, but would leave none to be complied with. U. 
S. V. Mercadante, IS G. G. A. 431, 72 Ped. 46, and Dominici t. U. S., 
72 Ped. 46. 

Décision of appraisers reversed in two former cases, and aflQrmed 
in the latter. 



MORRISON et aL t. UNITED STATES. 

WOLFF et al. V. SAMB. 

(Circuit Court, S. D. New York. December 9, 1896.) 

1. CusTOMS DuTiBs— Classification— Glass Bbads. 

Glass beads, strung, and glass ornaments, simllar to beads, but without holes 
for stringing, are dutiable as manufactures of glass, under paragraph 108 of 
the tarife act of 1890, and not under paragraph 445, as glass beads, loose, un- 
threaded or unstning. 

2. Samk— Imitations of Pbaiîls. 

Imitations of pearls, consisting of hollow glass beads with wax Inserted, 
giving an appearance like pearls, strung, and not capable of hehig set, are 
dutiable as manufactures of glass, under paragraph 108 of the tarife act of 
1890, and not under paragraph 454, as "imitations of precious stones, com- 
poaed of paste or glass, not set." 

Thèse were appeals by Morrison & Son and Wolff & Co. from a dé- 
cision of the board of gênerai appraisers, sustaining the classifica- 
tion, by the collector of the port of New York, of certain glass orna- 
ments imported by the appellants. 

Comstock & Brown, for plaintiffs. 

James T. Van Eensselaer, Asst. U. S. Atty. 

WHEELER, District Judge. The tarifE act of 1890, by para- 
graph 108, provides for a duty of 60 per cent, on "thin blown glass 
* * * and ail other manufactures of glass, or of which glass shall 
be the component material of chief value, not specially provided for"; 
by paragraph 445 for a duty of 10 per cent, on "glass beads, loose, 
unthreaded or unstning"; and by paragraph 454 for a duty of 10 per 
cent, on "imitations of precious stones composed of paste or glass, 
not exceeding one inch in dimensions, not set." There is no mention 
of beads strung. Thèse importations are of variegated glass beads, 
strung; similar glass ornaments without holes for stringing; black 
glass beads, sometimes called "nail heads," unstrung; and hollow 
glass beads, with wax inserted, giving an appearance like pearl, 
strung. They hâve ail beeû classified as manufactures of glass, un- 
der paragraph 108, against protests referring to paragraphs 445 and 
454. The classification of the black glass beads unstrung is, upon 
the évidence, conceded to be erroneous. Beads unstrung are im- 
pliedly beads capable of being strung; and the ornaments without 
holes for stringing are not such. The variegated beads strung are 
manufactures of glass, and, as they were not specially provided for, 
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were properly classifled. The wax beads, although they may be imi- 
tations of pearls, as precious stones, are not composed of glass or 
paste, but glass and wax, and th.e wax is what, if anything, consti- 
tutes the imitation. And imitations of precious stones, unset, are 
impliedly imitations capable of being set, wMch tliese beads are not. 
Décision of gênerai appraisers reversed as to black glass beads, and 
aflarmed as to the residue. 



FKANKENBURG V. UNITED STATES. 

(Circuit Court, S. D. New York. December 5, 1896.) 

No. 1,2m. 

CusTOMS DuTiES— Notice dp Protest. 

When the practlce at the customhouse permlts the glvlng of notice of a pro- 
test by leavlng It In a certain office, and such a notice is left in the proper 
place, after business hours, on the last day but one for glvlng notice, the last 
day belng a holiday, on whlch the customhouse Is closed by spécial order, 
though not by law, and the notice remains In the office durlng such last day, 
it is in time, and entltled to considération. 

TMs was an appeal by H. E. Frankenburg from a décision of tlie 
board of gênerai appraisers sustaining the refusai of the coUector of 
the port of New York to entertain a protest against the liquidation 
of duties on certain merchandise, imported by the appellant, on the 
ground that notice of such protest was given too late. 

Stephen G. Olarke, for plaintiff. 

James T. Van Rensselaer, Asst. U. S. Atty. 

WHEELER, District Judge. The statute requires an appellant 
to "give notice in writing to the coUector," within 10 days. 26 Stat. 
137, § 14. By understanding and practice, this notice is not given 
to the coUector in person, but is left with a derk or on his desk, 
where it will be found by him, in a room of the customhouse. In this 
case the duties were liquidated on October 29th. On November 7th, 
after business hours and departure of the clerk, a notice was left on 
his desk. On the 8th, which was élection day, the customhouse was, 
at the request of the collecter, closed for ail but spécial purposes, 
not concerning this, by direction of the secretàry of the treasury, 
and this clerk was not there. On the 9th he found the notice there, 
in the proper place, and stamped it as received then. The appeal 
was rejected, because this was thought to be too late. As the col- 
lector consented to take notice in that way, notice given in that way 
would, if in time, be sufflcient. The 8th was in time, and the notice 
was there. That was not a légal holida/, on which the customhouse 
would, as on Sunday, be closed for this purpose, and so not a day on 
which people would be bound to take any notice that it would be so 
closed. This closing was, in effect, as if the collecter had closed the 
customhouse, or this clerk had stayed away, for any purpose of his 
own. The appellant had no occasion to go there on the 8th to leave the 
notice, for it was already there; and he had a right to act with refer- 
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ence to it as there. Had he waited till the 8th, and failed to leave 
it, because the customhouse was so closed, a différent question might 
be presented. Now, the appellant appears to hâve been in ample 
timcj and entitled to hâve his appeal considered. Décision reversed. 



UNITED STATES v. SCHULZE et al. 
(Circuit Court, S. D. New York. December 0, 1806.) 

CUSTOMS DUTIBS— CLASSIFICATrON^A:NTITOXI>r. 

Antitoxin is dutiable, under ijaragraph 59 of the tarife act of 1894, as a 
médicinal préparation not specially provided for, and is not entitled to free 
entry, iinder paragraph 664, as vaccine virus. 

This was an appeal by the government from a décision of the 
board of gênerai appraisers, reversing the décision of the collector 
of the port of New York as to the classification of certain mer- 
chandise, imported by Schulze, Berge & Koechl. The merchan- 
dise was invoiced as "Blood Sérum— Diphtheria Kemedy," and it 
was shown to be an agent for the prévention and cure of diphtheria, 
produced from the blood of horses by treatment with the diphtheria 
poison. The collector assessed a duty of 25 par cent, ad valorem, 
as upon a médicinal préparation. The importera claimed exemp- 
tion from duty, directly or by similitude, or component of chief 
value, under paragraphs 367, 404, 470, or 664, Act 1894 

James T. Van Eensselaer, Asst. U. S. Atty. 
Comstock & Brown, for défendant. 

WHEELEE, District Judge. The tariff act of 1894 places a duty, 
by paragraph 59, on "ail médicinal préparations not specially pro- 
vided for," and by paragraph 664 puts on the free list "vaccine 
virus." This importation is of antitoxin. It was classifled under 
the former paragraph, and the protest raised the. question whether 
it should be free under the latter. Antitoxin is a différent thing 
from vaccine virus. It comes from a différent source, is used for 
a différent although somewhat similar purpose, and opérâtes in a 
différent way. The former seems to cure disease, and the latter 
introdnces a milder form to obviate what would be worse. The 
latter has such a well-deflned meaning, applicable to one thing, 
that, against a flrst impression, it does not now seem capable of 
covering, by any implication, such a différent thing as the former. 
Décision of gênerai appraisers reversed. 



STEEN et al. v, UNITED STATES. 
(Circuit Court, S. D. New Yorli. December 5, 1896.) 

CuSTOMS DuTIE8—RbI^IQUIDATI0N— APPEAL. 

A reliquidation of duties, pursuant to a décision of the board of gênerai ai>- 
praisera, dœs not extend tlie time for taking an appeal from the liquidation, 
nor give a new right of appeal. 



608 77 FEDERAL REPORTER 

This was an appeal by Stern, Leerberger & Stern from a décision 
of the board of général appraisers, sustaining the refusai of the 
collecter of the port of New York to entertain the protest of the 
importers against a reliquidation of duties. The importations were 
made at various dates in 1891 and 1892. Protests were made 
against the collector's liquidation of duties on thèse importations, 
and, pursuant to speciûc décisions of the board of gênerai ap- 
praisers, reliquidations were made, in ail the cases, on January 11, 
1894. A protest against such reliquidation was flled by the im- 
porters on January 20, 1894, which the collecter refused to enter- 
tain, because flled too late, claiming that a reliquidation, pursuant 
to a décision of the gênerai appraisers, does not extend the time 
for lodging a protest. 

Stephen G. Clarke, for plaintiffs. 
H. D. Sedgwick, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse importers appear to hâve 
got such a décision upon an appeal to the board of gênerai ap- 
praisers that they did not apply to the circuit court for a review, 
but left it for transmission to the collecter. Upon reliquidation 
this second appeal has been taken. If this appeal includes any- 
thing not covered by the former appeal, it is, as to that, altogether 
too late. , If not, it was ended by the disposition made of that, 
which the statute makes absolutely conclusive. 26 Stat. 137, 138, 
§ 14. The case of Robertson v. Downing, 127 U. S. 607, 8 Sup. Ct. 
1328, relied upon for the importers, arose under a différent statute, 
and involved no question as to a second appeal from a collector's 
décision, but only, in this respect, to the time of taking the first. 
Décision of appraisers afiSrmed. 



UNITED STATES v. PARK et al. 

(Circuit Court, S.. D. New ïork. £)ecember 5, 1896.) 

No. 1,766. 

CusTOMS Duties — Deficibnct ik Quantiïï. 

A report by the assistant appraiser that, upon examination of certain tm- 
pcrted merchandise, he found a deflciency in the quantlty called for by the 
Involce, is proper and suflicient évidence on which to base an allowance for 
such deflciency In estimating the duties. 

This was an appeal by the government from a décision of the 
board of gênerai appraisers which reversed the décision of the 
collector of the port of New York, refusing to make an allowance 
for an alleged deflciency in a quantity of cigars imported by Park 
& Tilford, and ordered a reliquidation. The vessel's manifest, the 
bill of lading, invoice, and entry called for "8 cases, 31,000 cigars." 
The assistant appraiser, who examined the goods, returned on tlie 
invoice: "In case No. 3,991 I flnd 1,100 cigars short, as noted. 
Case not full; in bad condition." The collector, however, on the 
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ground that no satisfactory proof of short shipment, or of haring 
been lest or destroyed by accident during the voyage, had been fur- 
nished, as required by article 922, Treasury Eegulations of 1892, 
refused to make any allowance for the deficiency, and assessed duty 
on the full amount of the invoice. The importers protested, claim- 
ing an allowance under Eev. St. § 2921, 

James T. Van Eensselaer, Asst. U. S. Atty. 
W. Wickham Smith, for défendants. 

WHEELER, District Judge. The packages ail came, bnt the 
examiner reported, and the appraiser returned, that the number 
of cigars called for by the invoice was 1,100 short. Prom this the 
board of gênerai appraisers found that the number v?as so in fact 
short, and that the amount of duties should be lessened according- 
ly. The protest raised this question of shortage; and it was one 
aifecting the amount of duties, on which an appeal lies to that 
board under section 14 of the customs administrative act (26 Stat. 
137). The principal question made is as to whether there is any 
évidence to support this flnding; and Merwin v. Magone, 17 C. 0. 
A. 361, 70 Fed. 776, is relied upon to show that there was not. In 
that case the question was whether there was any évidence to sup- 
port a flnding the other way, and not whether there was any évi- 
dence of shortage. Hère, the examiner and appraiser were gov- 
emment officiais, charged to ascertain and report about this, and 
their report showed that, on opening the packages, a deficiency 
was "found on examination by the appraisers." Tliis was not only 
some évidence, but was the statutory évidence, on which an allow- 
ance is required to 'ibe made in estimating the duties." Rev. St. 
§ 2921; Eobertson v. Bradbury, 132 U. S. 491, 500, 10 Sup. Ot. 
158. No further proof could be necessary, for the merchandise 
must hâve been in the custody of customs officiais from the time of 
entry, which would show that what was examined was what was 
imported, and that none was lost after importation, and before ex- 
amination. The statute seems to be based upon this presumption. 
Décision of gênerai appraisers afflrmed. 



UNITED STATES v. TRINIDAD ASPHALT CO. 

(CSrcuIt Court, S. D. New York. December 15, 1896.) 

No. 2,490. 

Customs Duties — Preb List— Dried Asphaltcm. 

Asphaltum, from an asphalt lake, holding water mecnanically and so te- 
naclously that intense beat, with stirring, is necessary for drying it, and which 
has accordingly been exposed in a vessel to beat from steam pipes, and from 
steam Jets which stirred it, thereby expelling the water, and, incidentally and 
necessarily, some volatile oils also, is entitled to free entry as "asphaltum 
* * * dried but not otherwise manlpulated or treated," under paragraph 390 
of the act of 1894. 

This was an application in behalf of the United States to review 
a décision of the board of gênerai appraisers holding that certain 
77 F.— 39 
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asphaltum imported by the Trinidad Asplialt Company waa enti- 
tled to be entered f ree of duty. 

Henry C. Platt, Asst. U. S. Atty. 
Avery D. Andrews, for défendant. 

WHEELEE, District Judge. The tariff law of 1894 puts on the 
free list: "390. Asphaltum and bitumen, crude or dried, but not 
otherwise manipulated or treated." According to the findings and 
évidence, the substance in question came, crude, from an asphalt 
lake, holding water mechanically lil^e a sponge, and so tenaciously 
that intense heat, with stirring, is required for drying it within 
any practicable time. This was exposed in a vessel to such heat 
from steam pipes, and from steam jets which stirred it. Thereby 
the water was expelled, and, incidentally and necessarily, some 
volatile cils also. This expulsion of the water left the material 
purer and flner. This provision of the law is understood to leave 
ail asphaltum free that is not manipulated or treated otherwise 
than is necessary and proper for drying it. According to Webster's 
Dictionary to dry is "to free from water, or from moisture of any 
kind, and by any means"; and according to the Century Dictionary, 
"to prépare and expose to the sun or any heat in order to free from 
moisture." This process seems to come entirely within thèse déf- 
initions. In allowing the drying, the law allowed also the consé- 
quences of the drying; and if one of them was refining, that, too, 
was allowed. The drying must hâve been permitted with the in- 
tention of letting the material be changed, as that would change 
it; and no change efEected by that should be held to take away 
its free character. Décision of appraisers affirmed. 



MAOKIE V. EKHARDT. 

(Circuit Court of Appeals, Second Circuit. December 17, 1896.) 

CusTOMS D0TIE8— Classification— "Thompson's Prune Winb. " 

"Tiloinpson's Patent Prune Wlne," compounded prlncipally of raisins 
and prunes crushed in water and fermented, witli some alcoliol afterwards 
added to prevent souring, and contalning between 14.6 and 16.28 per 
cent, of alcoliol at tlie time of importation, was dutiable as an "alcoliolie 
compound," under Schedule A (Tarife Index, New, par. 103) of the act of 
March 3, 18S3, and not as a nonenumerated manufactured article, under Rev. 
St i 2518. 69 Ped. 771, afflrmed. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action at law by Schuyler Mackie against Joël B. 
Erhardt, late collecter of the port of New York, to recover back an 
alleged excess of duties paid under protest on certain importations, 
made during the summer of 1889, of the so-called "Thompson' s 
Patent Prune Wine." The collector classified the same as an "alco- 
holic compound," and assessed the duty at the rate of two dollars 
per gallon for the alcohol contained therein, and 25 per cent, ad 
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valorem under Scliedule A (Tariff Index, New, par. 103) of thé act 
of March 3, 1883, which reads as follows: 

"103. Alcoliolic eompounds, not otherwise speclally enumerated or provided 
for, tv>o dollars per gallon for the alcohol contained and 25 per centum ad 
valorem." 

Against this classification tlie plaintiff duly protested, claiming 
the importations to be dutiable under the provisions of section 
2513, Eev. St. U. S., as amended by the tariff act of March 3, 1883, 
at 20 per cent, ad valorem, as a nonenumerated manufactured arti- 
cle. The importer duly appealed to the secretary of the treasury, 
who affirmed the assessment of duty by the collecter. From the 
testimony of the manufacturer, taken by déposition, it appeared 
that the prune wine in question was manufactured in Dublin, Ire- 
land, by crushing raisins and prunes in water, allowing the result- 
ing compound to ferment, drawing the liquid into casks, and depos- 
iting the same in bonded warehouse, where a certain amount of al- 
cohol was added to the mixture by the British excise or customs 
offîcers at the cost of and on behalf of the manufacturer; that 
about 6 per cent, of alcohol was evolved by the fermentation of the 
raisins and prunes, and that this amount, together with the alcohol 
added by the British excise oflScers, was necessary to prevent the 
compound from further fermenting and becomihg sour and unmer- 
chan table; that the prune wine would not be a salable article with- 
out the présence of the alcohol contained therein. It also appeared 
from the testimony that the liquor was never used as a beverage in 
the nature of wine, but was employed exclusively in mellowing 
and aging whiskies and other liquors. On the trial it was proved 
by the chemist's reports furnished to the appraiser that the amount 
of alcohol contained in the merchandise as imported varied between 
14.6 per cent, and 16.28 per cent, by weight, and by volume between 
18.9 and 20 per cent. The court held that the collector's classifica- 
tion was correct, and directed a verdict for défendant. See 59 
Fed. 771. The plaintiff brought error. 

Stephen G. Glarke, for plaintiff in error. 

Wallace McFarlane, U. S. Dist. Atty., and James T. Van Rens- 
selaer, Asst. U. S. Dist. Atty., for défendant in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

PER CURIAM. We conclude that the ruling of the trial judge 
in this case should be affirmed upon the authority of Smith v. 
Rheinstrom, 13 C. C. A. 261, 65 Fed. 984, decided by the circuit 
court of appeals for the Sixth circuit. According to that décision, 
importations quite similar to those in the présent case, and con- 
taining about the same percentage of alcohol, were properly classi- 
fied as an "alcoholic compound," because falling within the mean- 
ing of that term by common acceptation. We do not feel justi- 
fled, upon doubtful considérations of the true meaning of the term, 
to place a différent construction upon it. The judgment is afllrmed. 
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IMPERIAL OHBMIOAL MANUF'G OO. V. STEIN et al. 
(Circuit CJourt of Appeals, Second Circuit. Decemlwr 8, 1896.) 

IlWKINaEMENT OP PaTKNTS — RiGHT TO ACCOUNTING— LACHES. 

Tlie mère f act that, for several years, sales of an inf ringing hair dye were 
made by a dealer in New York City, wliere the patent owner resided, without 
protest, hdd not to constitute lâches preventing an accountlng, where thiere 
was nothing to show actual knowledge of sueh sales, and wliere the adver- 
tisements, labels, etc., did not diselose the nature or ingrédients of the dye. 
69 Fed. 616, reversed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity by the Impérial Chemical Manufactur- 
ing Company against Joadiim Stein and others for alleged inf ringe- 
ment of letters patent No. 305,057, for a process and compound for 
dyeing hair. The circuit court sustained the patent, f ound inf ringe- 
ment, and granted an injunction, but ref used an accounting on the 
ground of lâches in bringing the suit. 69 Ped. 616. Complainants 
appeal from the part of the decree refusing an accounting. 

Arthur V. Briesen, for appellant. 

Hayes & Greenbaum (Samuel Greenbaum, of counsel), for appel- 
lees. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The circuit court decreed for the complainant, 
adjudgihg the validity of the patent in suit, and that it had bœn in- 
fringed by the défendants; but, while granting a perpétuai injunc- 
tion against the défendants, the court refused the complainant an 
accounting for damages or proâts, upon the theory that there had 
been such lâches on the part of the owner of the patent in asserting 
the rights secured thereby as to preclude such relief. From that 
part of the decree denying the accounting, the complainant has ap- 
pealed; and the question now involved is whether such lâches on 
the part of the owner of the patent were shown as to make it in- 
équitable io require the défendants to respond for their past acta 
of infringement 

The patent was for a process of dyeing hair and the chemical 
préparations constituting the dye bath. It was granted September 
16, 1884. Immediately upon the issue of the patent, the title be- 
came vested in Maria Louisa Kellogg. She continued to be the 
owner until March, 1890, when she sold and transferred the patent 
to the complainant. That corporation commenced the présent suit 
in June, 1891. By their answer to the bill of complaint, the de- 
fendants, besides alleging the invalidity of the patent, because of 
want of novelty, denied infringement, and speciflcally asserted that 
the préparation made and sold by them had been manufactured and 
sold for many years previously by one Shaw, their assignor and 
predecessor in business, and that as made and sold by Shaw and by 
themselves it was composed of différent ingrédients, and eflected a 
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différent resuit, from the patented invention. The lâches imputed 
to the complainant arise solely from the manufacture and sale by 
Shaw during tlie period when the title of the patent was in Maria 
Louisa Kellogg of the préparation thus alleged in the answer to 
hâve been unlike that of the patent. The learned judge of the cir- 
cuit court was of the opinion that because, for several years prior 
to the bringing of the suit, Shaw "advertised and sold said infrin- 
ging dye in the same form, and under the same name, as that now 
used by the défendants, and no claim of infringement was ever made 
until after the défendants had bought ont said business," the delay 
in seeking relief should preclude the complainant from the right to 
an account for past profits; but because there was "no évidence of 
nonuser, surrender to the public, or knowledge of infringement, ex- 
cept such as may be inferred from the fact of said sales, without 
any protest on the part of complainant's assigner, the principle of 
lâches should not be so applied as to deprive the complainant of the 
right to an injunction." 

The proofs show that Shaw was a dealer, at New York City, in 
human hair, cosmetics, hair dyes, etc., selling many différent kinds 
of hair dyes. During 1876, he sold, among other hair dyes, small 
quantities of one called "Auburnine." From 1876 to about 1885, 
although the dye was oecasionally used in Shaw's business, it was 
not sold. In 1885 the sale was resumed, the dye being then labeled 
"Improved Auburnine," and was continued (in what quantities does 
not appear) until the spring of 1891. At that time the défendants 
purchased the gênerai business and stock in trade of Shaw, includ- 
ing an inconsiderable quantity of Improved Auburnine then on hand. 
Marshall, who made the Auburnine and Improved Auburnine, tes- 
tified that both were the same préparation, and were sold in the 
same form, except the former was put up two bottles in a box, and 
the latter three bottles in a box, the extra bottle of the latter con- 
taining an additional ingrédient. The circulars in which the prép- 
aration was inclosed when put up did not disclose or suggest in 
any way the ingrédients of which it was composed. During the 
period of the sales, there were numerous hair dyes in the market 
composed of chemical ingrédients quite similar to Shaw's and to 
that of the patent. It may be presumed that, during the period 
of those sales, complainant's assigner resided in the city of New 
York, because the récital in the instrument transferring to her the 
title to the patent is that at its date she was a résident of that city ; 
and, in the absence of any testimony to the contrary, the légal in- 
ference is that she has since continued to réside there. Aside from 
this, there is no évidence in the record as to the situation or cir- 
cumstances of the complainant's assigner. 

We think the learned judge was in error in adopting the view 
that the mère fact of the infringement of the patent by Shaw, with- 
out protest on the part of the complainant's assigner, constituted 
such lâches as should defeat a recovery against the présent défend- 
ants fer damages or profits. The theory that she was aware of the 
sales by Shaw is purely conjectural. In a large city like New York 
there are a great number of dealers in hair dyes; and unless she 
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was engaged in tlie business herself, or was actively assertîng lier 
rights under her patent, it might well happen that a particular 
hair dye might be sold for years witliout attracting her attention. 
H, however, it could be legitimately assumed that she was aware 
of the sales, the circumstances repel any presumption that she was 
aware that the préparation was an infringement of her patent. Its 
formula was not advertised in any way. It was not sold by a name 
which conveyed any information as to its ingrédients. In gênerai 
characteristics, it assimilated to many other hair dyes which were 
not inf ringements ; and, in the answer in the cause, the présent de- 
fendants assert that it was not the hair dye of the patent. Unless 
it was her duty to cause a chemical analysis to be made from time 
to time of varions hair dyes being sold in New York City to as- 
certain if any person was infringing her patent, there is no reason 
for imputing knowledge to her of the infringement, upon the the- . 
ory that she did not avail herself of the opportunity of acquiring 
knowledge. We cannot conceive that such a duty was inc,umbent 
npon her. 

We do not deem it necessary to discuss the scope and application 
of the doctrine of lâches as it obtains in courts of equity. It is not 
pretended that Shaw supposed the complainant's assigner to be 
aware that her patent was being infringed, or was influenced in the 
slightest degree by any implied acquiescence on her part. Much 
less can it be pretended that the présent défendants hâve in any way 
been influenced by such a belief. Their answer is inconsistent with 
such a theory. There is not an élément of équitable estoppel in 
the case as disclosed by the proofs. 

The decree is reversed as to the part appealed from, with costs, 
with instructions to the circuit court to decree for an accounting, 
together with the costs of the suit. 



NEWTON V. BUOK. 

(Clretilt Court of Appeals, Second Circuit. December 8, 1896.) 

AsBiGNMENT op Patents— Salb by Recbivbr in Procekdings Supplbmentabt 
TO Execution. 

Défendant, In writing, transferred to a flrm certain patents, but, by Inad- 
rertence, one patent Included in the agreement was omltted from the wrlt- 
Ing. Ail the rights acqulred under the agreement were assigned by the flnn 
to one N. Afterwards a recelver of the property and etCects of N. was duly 
appointed by a state court, in proceedings supplementary to exécution, under 
the New York Code. The recelver, by order of court, sold tbe debtor's In- 
terest In the omltted patent, and the purchaser transferred the same to de- 
fendant. Helil, that the équitable title held by N. passed by this sale, and a 
subséquent assignment thereof by hlm passed no Interest whatever. 72 Fed. 
777, reversed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This was a suit in equity by Addie Newton against James A. Buck 
for alleged infringement of letters patent No. 301,087, issued July 
1, 1884, to the défendant. Plaintiff's clalm to the patent was found- 
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ed on certain assignments, as shown more fully în the opiniou deliv- 
ered in the circuit court. 72 Fed. 777. The decree in that court 
was for complainant, and the défendant has appealed. 

George A. Mosher, for appellant. 

Ward & Cameron (Walter E. Ward, of counsel), for appellee. 

Before LACOMBE and SHIPMAÎJ, Circuit Judges. 

PEE CURIAM. The bill was filed to restrain the infringement of a 
patent by the défendant, and for an injunction and accounting. The 
complainant's title is founded upon an agreement made in March, 
1889, between the défendant and the flrm of A. H. Newton & Ce, by 
which the défendant transferred to that flnn a number of patents 
of which he was the owner. The bill allèges that by a mutual mis- 
take of the parties to the instrument, and by the mistalîe of the 
draftsman, the patent in suit was omitted from the enumeration of 
those intended to be transferred. The rights acquired under that 
agreement by the flrm of Newton & Co. were assigned by them, in 
August, 1889, to Alfred H. Newton, and by him, in March, 1893, to 
James J. Dooley, and by Dooley, in February, 1894, to the complain- 
ant. Previous to the assignment from Alfred H. Newton to Doo- 
ley, and in December, 1891, a receiver of ail the property and ef- 
fects of said Newton was duly appointed by the suprême court of 
the state of New York, in proceedings supplementary to exécution, 
founded upon a judgment obtained in that court against him. The 
receiver duly qualified, and on the 13th day of April, 1891, pursuant 
to the order of the court authorizing him to do so, sold and conTeyed 
to one Vermilyea ail the right, title, and interest of Alfred H. New- 
ton in the patent in suit. May 5, 1895, Vermilyea sold and assigned 
ail his right, title, and interest in the patent to the défendant. The 
présent bill was ûled in January, 1895. 

The évidence is overwhelming that it was the purpose of both par- 
ties to the agreement of March, 1889, to include, among the patents 
transferred, the patent in suit, and that it was omitted by inadvert- 
ance from the list of those mentioned in the agreement. The obsta- 
cle in the way of the complainant consists in her want of title to the 
patent. The proceedings supplementary to exécution, as author- 
ized by the laws of New York, are a substitute for, and in ail respects 
hâve the same force and eiïect as, an ordinary creditors' bill. The 
receiver, in such proceedings, becomes invested with the title to ail 
the property — équitable as well as légal — ^belonging to the judgment 
debtor at the time of their institution; and the court has the pow- 
ers of a court of equity in such a suit to compel him to appropriate 
his property, includlng that out of the state (see Fenner v. Sanborn, 
37 Barb. 610), and transfer it to the receiver, towards the satisfac- 
tion of the judgment. In Ager v. Murray, 105 U. S. 126, it was de- 
cided that, notwithstanding a patent cannot be seized and sold on 
exécution, it can be reached by a creditors' bill, and applied to sat- 
isfy a judgment against the owner, and a transfer by him be com- 
pelled for that purpose by the court. Although in the présent case 
the court did not — as it might hâve doue — compel Newton to inake 
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a written transfer to the receiver of Ms title to the patent, it is en- 
tirely clear that any équitable title whicli he may hâve had vested in 
the receiver, and passed by the sale to Vermilyea, and from Ver- 
milyea to the défendant, by the assignment from Vermilyea. New- 
ton never acquired anything but an équitable title to the patent, — • 
the right to compel a reformation of the agreement of March 6, 
1889. He did not acquire the légal title, because, without an as- 
signment such as the statute requires to effeet the transfer of a pat- 
ent interest, that title remained in the prior owner, the présent de- 
fendant. Wilder v. Gayler, 10 How. 498. As that équitable title 
had, at thé date of his assignment to Dooley, passed to the receiver, 
and the complainant's title is derived through that assignment, she 
took nothing by the instrument. The decree is reversed, with costs 
to the appellant, and with instructions to the circuit court to dismiss 
the bill. 



WHSTINGHOtrSH AIR-BRAKE CO. v. NEW YORK AIR-BRAKB CO. et aL 

(Circuit Court, S. D. New York. October 13, 1896.) 

1. Patents— Vaiiditt and Infringement— Air Brakbs. 

The Westinghouse patent, No. 360,070, for a fluid pressure automatic brake 
mechanism, construed, and held valld and Infringed as to claims 1, 2, 4, and 
5, and not Infringed as to clalm 3. 

3. Samb. 

The Westinghouse patent. No. 376,837, for fluid pressure autotoatic bralîe 
meohanism, construed, and held infringed as to claim 1 (65 Fed. 99, reaflirmed), 
and not Infringed as to claims 3 and 4. 

This case, which comes up for hearing upon pleadings and proofs, 
is a suit in equity to enjoin infringement of certain letters patent of 
the United States. Thèse patents are three in number, viz.: Ko. 
360,070, to George Westinghouse, Jr., March 29, 1887, for "fluid 
pressure automatic brake mechanism," complainant alleging in- 
fringement of claims 1 to 5, inclusive; No. 376,837, to George West- 
inghouse, Jr., January 24, 1888, for "fluid pressure automatic brake 
mechanism," complainant alleging infringement of claims 1, 3, and 
4; and No. 393,784, to Harvey S. Park, December 4, 1888, complain- 
ant alleging infringement of claims 1, 3, 4, 5, 7, 8, 9, 10, 12, 13, 14, 
15, and 16. 

J. Snôwden Bell, George H. Ohristy, and Frederick H. Betts, for 
complainant. 
Frederick P. Fish and Charles Neave, for défendants. 

LACOMBE, Circuit Judge (after stating the facts). Judicîal opin- 
ion as to the validity and construction of thèse three patents has 
been so fuUy expressed in the varions décisions already rendered. 
and which are referred to below, that no extended disquisition is 
either necessary or proper in this court. Eeference may be had to 
the opinions cited, for a statement of the reasons which hâve in- 
duced the conclusions hereinafter briefly indicated. 
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Suit was brought in this court upon 376,837 and the Park patent, 
and came on for hearing before Judge Townsend, who sustained the 
validity of both patents, found infringement of 376,837, and non- 
infringement of the Park patent. Westinghouse Air-Brake Co. v. 
New York Air-Brake Co. (Nov. 20, 1893) 59 Fed. 581. This suit 
was appealed to circuit court of appeals in the Second circuit, and 
Judge Townsend's décision as to thèse two patents was aiBrmed. 
Id. (Oct. 15, 1894) 11 C. C. A. 528, 63 Fed. 962. Défendants modi- 
fled their device, and the suit at bar was brought to enjoin the sale 
or use of their new "Quick- Action Triple Valve B." Application 
was made upon elaborate affldavits for a preliminary injunction, 
the motion was argued at great length, was duly considered by this 
court, and an opinion flled December 24, 1894, sustaining the va- 
lidity of No. 360,070 (which had not been in issue in the earlier suit), 
and ânding infringement of claims 1, 2, and 4 of that patent, and 
also of claim 2 of 376,837. Id., 65 Fed. 99. Suit was aiso brought 
in the circuit court for the district of Maryland on No. 360,070, to 
enjoin still a différent form of mechanism; and the cause coming 
on before Judge Morris, March 11, 1895, he held claims 1, 2, and 4 
to be valid, and found infringement of claim 2, but not of claims 
1 or 4. Westinghouse v. Power-Brake Co., 66 Fed. 997. An ap- 
peal from tiie preliminary injunction issued in the suit at bar came 
up for hearing before the circuit court of appeals in the Second 
circuit, and was decided May 28, 1895. The décision sustained the 
circuit court as to patent 360,070, but reversed as to 376,837, on the 
sole ground that the question was "too doubtful to be resolved in 
favor of the complainant upon a motion for a preliminary injunc- 
tion, and should be reserved for disposition upon the flnal hearing 
of the cause." New York Air-Brake Co. v. Westinghouse Air-Brake 
Go., 16 C. C. A. 371, 69 Fed. 715. An appeal from Judge Morris' 
décision was subsequently decided by the circuit court of appeals, 
Fourth circuit, November 11, 1895. That court sustained him as 
to claims 1 and 4 of 360,070, but reversed as to claim 2, holding that 
it is f atally defective in claiming only a resuit, and not identifylng 
the spécifie means bv which that resuit is achieved. Westinghouse 
Air-Brake Co. v. Boyden Power-Brake Co., 17 C. C. A. 430, 70 Fed. 
816. In the light of thèse décisions, the questions now presented 
are to be disposed of. 

Patent No. 360,070: Claims 1, 2, and 4 were sustained by this 
court on motion for preliminary injunction, and infringement found. 
The court of appeals in this circuit has sustained that décision in 
thèse words: "We agrée with the court below that the défendants' 
apparatus is an infringement of the flrst, second, and fourth claims 
of patent No. 360,070, aiid deem it unnecessary to add anything to 
the opinion." In the record now presented at final hearing there 
is nothing which calls for any modification of the opinion already 
expressed. To enter into any extended discussion of the case as to 
this patent would be a work of snpererogation, inasmuch as the case 
in the Fourth circuit, above cited, has been taken by certiorari to 
the suprême court, and because of the existing différence of opinion 
between the courts of appeal in the two circuits has been advanced 
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on the calendar, so that it will be submitted to that tribunal for 
anal disposition within the current month. The âfth claim of this 
patent was not passed upon on the motion. It differs from the 
f ourth only in adding a check valve to the combination of that claim. 
It is net disputed that défendants' device contains a check valve, 
and, if it be held to infringe the fourth claim, it infringes the flfth 
as well. The third claim contains, as an élément, "a second ad- 
mission of air from the auxiliary réservoir to the brake cylinder." 
Manifestly, this is a narrower claim than those discussed when the 
case was hère before; and, since the patentée has chosen to make 
a "second admission of air" màterial, infringement is not found 
in a device which substitutes a "single admission of air," although 
such single admission be continuons. 

Patent No. 376,837: In reversing the former finding of this court 
as to the first claim of this patent, the court of appeals did not 
pass upon the merits. It held only that the question was too doubt- 
ful to be resolved upon motion for a preliminary injunction, but 
should be reserved for final hearing upon a complète record, wherc 
abundant opportunity has been given to reply to testimony, expert 
or other, and to cross-examine ail witnesses. An examination of 
the record as it now stands has not changed the conclusion of this 
court as heretofore expressed, and it is therefore unnecessary to 
do more than refer to the former opinion as stating the reasons foi- 
holding the flrst claim to be infringed. The third and fourth claims 
hâve not been passed upon by this court, and were not presented 
to the court of appeals. Both of them contain, as an élément of 
the combination, "a passage establishing communication between 
said supplemental piston and an auxiliary réservoir." The com- 
plainants contend that this passage is to be found in défendants' 
port, p. Inasmuch as this court flnds "an auxiliary réservoir" in 
the space which is contained in the chamber, P, above the piston, 
and in the port or passage, p, below the cut-ofE, 14, in the sliding 
valve, it is manifest that there is no "passage establishing communi- 
cation" between the supplemental piston and such "réservoir." If 
this court is right in holding that the space referred to is "an auxil- 
iary réservoir," then it abuts directly on the supplemental piston, and 
any "passage" between the two is dispensed with. For this reason 
it is thought that the third and fourth claims of No. 376,837 are not 
infringed. 

Park patent No. 393,784: The court of appeals in this circuit has 
held that this is a subordinate patent, and must receive a narrow 
construction. The feature which Park introduced into the quick- 
action opération was the working of the emergency valve piston by 
train-pipe pressure. This spécification states that the object of the 
invention is "to enable a better, quicker, and more certain action to 
be had of pneumatic controlling devices for air bralces, * * * 
and at the same time bave the valve controlling the direct passade 
of the pressure from the train pipe to the brake cylinder under the 
direct action of the train-pipe pressure." In describing the opéra- 
tion of his device, the patentée says: "The train-pipe pressure 
through the pipe, Z, will act on the under side of the valve, S,opening 
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the valve," etc.; and also: "It will be thus seen that the valve, S, 
is controlled in botli opening and closing by tbe train-pipe pressure, 
* * * and, with this construction, the train-pipe pressure per- 
forais the office of both opening and closing the valve." Many of 
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the claims contain words describing the valve or the valve and pas- 
sages as "actuated by train-pipe pressure," or "controllîng the pres- 
sure to the brake cylinder direct by train-pipe pressure," or some équiv- 
alent phrase. Other claims there are which contain no such phrase ; 
but, since Park's invention was a device for working the emergency- 
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valve piston by train-pipe pressure, the complainant's expert is en- 
tirely correct in the statement tliat "ail [the claims] refer to com- 
binations of parts whlch relate to the varions structural features et 
a triple valve, in which the extra traverse of the piston so adjusts 
the parts that the valve between the train pipe and the brake cylin- 
der can be opened by the compressed air in the said train pipe. 
» » • rpjjg improvement that Park introduced in the art, and has 
described in his patent, only threw upon the main piston the extra 
labor of compressing the spring, H. The valve, S, being a poppet 
valve, did not hâve to be slidden over its seat while under pressure 
by the movement of the piston, but was raised by the air pressure in 
the train pipe. This is thought to be an improvement, • * ♦ 
a minor improvement, of the Westinghouse patent. * * * Thus, 
it will be seen that aU the claims of the Park patent relate to that 
improvement" The conclusions expressed in the former opinion of 
this court when granting the preliminary injunction, and wliich are 
stUl adhered to, as to the relation between the défendants' valve 
and the flrst claim of patent 376,837, dispose of the contention that 
such valve infringes the Park patent. Ail compressed air in any 
part of the entire brake System behind the engine is or lias been 
train-pipe air. It is compressed in the main réservoir on the locomo- 
tive, and thence passes into the train pipe proper, and f rom that train 
pipe into its several branches and such chambers connected there- 
vs'ith as may admit of its entry. Ail agrée that, v^hile it is still 
in the train pipe, the force it exerts is "train-pipe pressure." AU 
agrée that, when train-pipe air has passed through the charging 
port into the auxiliary réservoir of the original triple- valve device 
or its subséquent modiflcations, the force it exerts is "auxiliary rés- 
ervoir pressure." This court has found further on complainant's 
contention, and against défendants' opposition, that when train pipe 
air has passed through some other port or passage into another 
chamber, and has been confined therein and eut off trom further con- 
nection with the soflirce of supply, the force which it exerts is 
"pressure from an auxiliary réservoir," and because of such finding 
has held défendants' valve to be an infringement of patent ?>7(î,8-57. 
If this flnding be correct, défendants' valve does not infringe the 
Park patent, because in that patent the compressed air whose ex- 
pansive force lifts the piston is within a chamber in free communi- 
cation with the train pipe, it has not yet passed beyond any bar- 
rier which segregates it from thé whole body of train-pipe air, and 
its force may fairly be called train-pipe pressure, wiiile in tlie de- 
fendants' valve the compressed air, by the dissipation of whose ex- 
pansive force the piston iS induced to move, is within a chamber 
which has been absokitely eut off (by the slide 14) from tlie train pipe, 
it has been segregated from the gênerai body of train-pipe air into an 
independent réservoir, and its force may fairly be called "pressure 
from an auxiliary réservoir." For thèse reasons it is thoiight that 
défendants' "Quick-Action Triple Valve B," the device complained of, 
does not infringe the Park patent. 

A decree wiU be entered in accordance with the views above ex- 
pressed. 
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MULLER V. LODGE & DAVIS MACHINE TOOL 00. 
(Circuit Court of Appeals, Sixth Circuit Decemljer 8, 1896.) 

No. 392. 

1. Patents— Invention— Combinations—Impbovembnts. 

Il" an inventer has greatly increased the effectlveness of the mechanlsm 
lie elaims, his patent uiay be sustained, thongh his éléments are old, and no 
original resuit is accomplished. Loom Ce. v. Higgins, 105 U. S. 580; The 
Barbed-Wire Patent, 12 Sup. Ct. 443, 450, 143 U. S. 275; and ToplifC v. 
Topliff, 12 Sup. Ct. 825, 145 U. S. 156, appUed. 

8. Samb— Limitation dp Claims— Référence Lktïeks. 

Where each claim of a patent covers a combination of old éléments, 
definitely specifying the éléments entering into it, and by référence letters 
carrying into the combination eaeh élément specified, and the only opéra- 
tion described in the patent Involves every one of the éléments and their 
conjoint use, each élément then becomes material, and the courts cannot 
enlarge the elaims by dispensing with any one of them. 

8. Same— Broad Invention. 

If an invention is of a broad and meritorious character, such as to work 
a decided advance in the art, it wHl require something more than the use 
of référence letters in his elaims to limit hlm to the exact form of device 
he has described. 

4. Same— Tool Holders fok Lathes. 

The iluller patent, No. 272,304, for an Improved tool holder for lathes, 
must be limited, as regards elaims 2 and 4, whlch consist of combinations 
of old éléments, by reason of the prlor state of the art, and in order to 
avoid anticipation, to the précise structure described and claimed by référ- 
ence letters; and the patentée Is not entitled to invoke a libéral application of 
the doctrine of meehanleal équivalents. Thèse elaims are therefore not in- 
fringed by any device which omits any of their éléments, or départs f rom the 
précise form described. 69 Fed. 738, aflirmed. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

This is a bill in equity alleglng Infringement of patent No. 272,304, issued 
February 13, 1883, to the complainant, Conrad MuUer, for what the inventor 
describes as a new and improved tool holder for lathes. The application states 
that the object of the invention is "to provide a new and improved device 
for holding and adjusting the cutting tool of a lathe in such a mamier that it 
wi!! be held firmly, and can be adjusted very nicely and accurately, without 
being affected by the inaccuracies and lost motion of the screw-spindle for 
moving the tool^holding blocii." The patentée then proceeds to say in what 
his invention consists. In the following words: 

"The invention consists in a screw and nuts mounted thereon for adjusting 
the tool-holding block or slide of a lathe withln the limits of the lost motion 
of the main spindle, which nuts hâve gradua ted colîars to facilitate their accu- 
j-ate adjustment. The invention further consists in a crosspiece In which this 
adjusting screw Is joumaled, which crosspiece Is provided wlth devices for 
locking It In position. The invention also consists in a wedge provided with a 
KQuared aperture, combined with an eccentric disk for moving the wedge to 
lock or unlock the crosspiece. Référence Is to be had to the aecompanying 
rtrawings, forming part of this spécification, in which similar letters of référ- 
ence indicate eorresponding parts in ail the figures." 

The drawings refeiTed to, and made part of the spécifications, are shown on 
noxt page. 

Thèse drawings, and the opération of the mechanlsm described, are thus 
explained by the patent: 

"Figure 1 is a plan view of a tool holder for a lathe provided with my Im- 
provement. Flg. 2 is a longitudinal, sectional élévation of the same on the 
Une, X X, Fig. 1. Fig. 3 is an end élévation of the same, parts being shown 
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In section. FIg. 4 Is an Inslde élévation of the wedge for locking tbe tool- 
tiolding block or slide In place. A sliding block, A, provided in its bottom with 
.1 transverse dovetailed recess, rests on the doTetailed tracks, B, of tbe frame, 
wliich tracks i:ass into the dovetailed groove in the bottom of the block or 
slide, A. A screw-spindle, C. passing Into a nut, D, in the bottom of the 
block or slide, A, is journaled in the end of the frame, and Is provided with 
il crank-handle, B, or a hand-wheel for luming it, and thereby moving the 
slide or block. A, forward or backward. The block, A, is provided in its top 
with a longitudinal groove, a, for receivlng the bottom of the tool holder. 
(Shown In dotted lines in Flg. 1.) A crosspiece, F, provided in its bottom 
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with a dovetailed recess, rests on the tracks, B. A screw-spindle, G, whlch 
is held to turn in the block, A, but cannot move longitudlnally In the same, 
passes through the crosspiece, F, and on it nut?, H and H', are mounted on 
opposite sides, which nuts bave graduated collars, h, h'. A wedge, J, is 
placed between one of the shanks of the crosspiece, F, and the outer surface 
of one of the tracks, B, and this wedge is provided with a square or oblong 
aperture, K, In which a disk, L, is located, which is eccentrically mounted 
on the inner end of pintle. M, passing through this shank of the crosspiece, F, 
and having its outer end square, so that a key will fit thereon. The splndle, 
C, is provided with a rigidly-mounted coUar, N, to prevent a movement of this 
spindle in the direction of its length." 
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Complainant rests his case alone on the second and fourth clalms of the 
patent, whicli are in thèse ■words: 

"(2) In a lathe, the combinatlon, with the sllde or block, A, and the screw- 
spindle, C, of the crosspiece, F, the screw, G, and the nuts, H, H', thereon, 
substantially as hereJn shown and descrihed, and for the purposes set forth. 

"(4) In a lathe, the combination, with the slide or blocli, A, and the screw- 
spindle, O, of the crosspiece, F, the screw. G, the nuts, H, H', and a devlce 
for locklng the cross-piece, F, in position on the tracks, substantially as herein 
shown and deseribed, and for the purposes set forth." 

The défenses are noninfringement, anticipation by reason of prior and public 
use in this country for more than two years prior to complainant's invention, 
and absence of patentable novelty. The gênerai resemblance between the 
structures of complainant and défendant and thelr mode of opération is very 
weU illustrated by drawings taken from the brief of Mr. Geo. M. Finckel, 
counsel for complainant. ïhese drawings are set out on foUowing pages. 
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The cause was heard In the circuit court by the Hon. George R. Sage (69 
Fed. 738), who dismissed the blU upon the ground that the claims In Issue 
eould oûly be sustained by Umlting them to the précise structure descrlbed 
in the spécifications, and speciflcally referred to by référence letters, and, 
when thus limited, the defendant's structure dld not infringe. 

Geo. M. Pink, for appellant. 
Geo. Murray, for appellee. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

After making the foregoipg statement of facts the opinion of the 
court was delivered by LURTON, Circuit Judge. 

The sliding tool-holder block, A, the dovetailed track of the frame, 
B, and the screw-spindie, C, of the patent, are ail old and well- 
known forms of lathes. The novelty claimed cohsists in the attach- 
ment consisting of the crosspieee, F, the tool-block screw, G, the 
nuts, H and H', and means fpr locking the crosspieee in its place on 
the track of the franie. The second claim does not indu de any 
locking device as an élément, and the fourth claim includes any de- 
vice suitable foi* locking, and does not confine the patentée to 
the particnlar deyice included as an élément in other claims of 
the same patent. The attachment which is claimed as novel is a 
deyice known better in thé art as a stop or screw gauge. The 
primary object of ail such gauges, and the only purpose expressly 
referred to by the patent, is to overcome what is called "lost motion." 
Lost motion is due to a looseness between the screw-spindIe, C, and 
the nut, D, which is engaged by the spindle, 0. This looseness is 
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due most generally to the wear of the thread of the engaged nut or 
of the thread of the screw-spindle. If there exista such looseness 
of thread contact, the screw may be slightly turned in one or the 
other direction without a corresponding movement of the tool block, 
or the tool block may be slightly moved on- the thread of the screw- 
spindle without any rotation of the screw. If the object be to eut 
a Tery fine and accurate thread, any accidentai movement of the 
block, or nonmovement of the block, holding the cutting tool, is 
objectionable as likely to resuit in imperfections in the thread eut, 
and sometimes in fractures of the tool. To take up this lost motion, 
and regulate accurately the cutting tool, was the object of several 
other devices well known to the public before the invention of 
MuUer, and was the object of his invention, as he more than once 
déclares on the face of his patent. It would seem that whatever 
device is found to operate so as to crowd block A upon the thread 
of the screw-spindle, and hold it rigidly in that position, would 
take up the lost motion by insuring steady and close contact between 
the threads of the nut and of the screw, and thus overcoming any 
looseness. The opération resulting from so crowding the tool-hold- 
ing slide upon the threads of the spindle engaged by it is well illus- 
trated by dravrings taken from the brief of complainant's counsel, 
which are shown below. i 

ifllusir'afion ey JLostJ^ôixoim 
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.The instrumentalities witb which. this resuit was to be accom- 
plished by complainant are fully described in bis spécifications, and 
the mode of their opération is set ont with unnsual deflniteness. 
But it is said that the défendant'» stnicture doea the same thing 
in substantially the same way, and therelore infringes. The cor- 
respondences between the structure of Muller and that of défendant 
are said by MuUer's counsel to be thèse: They both hâve (1) the 
block, A; (3) the screw-spindle, 0; (3) the crosspiece, F; (4) tool-bldck 
screw, G-; (5) the nut, H; (6) the nut H'; (7) means for locking the 
crosspiece in place. Thèse claims of identity of thèse éléments are 
not borne out as to some of them unless the complainant's invention 
is of such a primary character as to entitle him to a very libéral 
application of the doctrine of mechanical équivalents. The différ- 
ences observable are thèse: First. The block screw, G, shown in 
the patent, is swiveled into the block, A, and is a swivel screw, and 
is not longitudinally motable in said block. The defendant's screw, 
G, is not a swivel screw, but, on the contrary, is threaded in the 
tool block, and is longitudinally movable therein. Muller's screw, 
G, is threaded its entire length. Thls is not the case with defend- 
ant's screw. It is not threaded at ail where it passes through the 
crosspiece, F. Second. The movable nut. H', of the patent, is not 
found on the defendant's structure. That which is said to be its 
équivalent is a fixed head or collar intégral with the screw, G. 
Thèse différences in the two structures are such as that the only 
opération of Muller's invention described in his patent cannot be 
tlius accomplished by defendant's structure. That opération as 
described by him in the patent is as foUows: 

"The block or slide, A, Is moved on the tracks, B, by turning the spindle, C; 
but, as this spindle has some lost motion, the cutting tool cannot be adjusted very 
nicely and accurately, especially in cutting screw threads. To ajccomplish this 
I hâve provided the screw. G, and the nuts. H, H'. When the tool has been 
adjusted by means of the spindle, 0, the crosspiece, F, is locked in place on the 
tracks by tuming the pintle. M, in such a manner that the eccentrlc disk, L, 
will push the wedge, J, in between the shank of the crosspiece and the outer 
surface of the track. If the block, A, is then to be moyed sllghtly in the direc- 
tion of the arrow, a', the nut, H', is so adjusted that its hiner end will be from 
the correspondlng side of the crosspiece the distance the block, A, Is to be moved. 
Then the nut, H, is turned, whffleby the block. A, will be moved in the direc- 
tion of the arrow, a', until the inner end of the nut, H', rests against the cross- 
piece, F. In a similar manner the blodi. A, can be moved in the inverse direc- 
tion of the -arrow, a'. Before the block, A, can be moved by the screw-splndle, C, 
the crosspiece, F, must be looeened, which is accomplished by turning the pintle, 
M, in such a manner that the eccentrlc disk, L, loosens the wedge, I. It is évi- 
dent that the adjustment of the block, A, by means of the screw. G, and the 
nuts, H, H', can only be very minute, as it must remain within the llmits of the 
lost motion of the spindle, 0. To facUitate thèse mhiute adjustments 1 hâve 
provided the nuts, H, H', with the graduations." 

This opération cannot be performed on defendant's structure, 
because the inner nut. H, cannot be moved so that it will corne in 
contact with the inner surface of the crosspiece, and this crosspiece 
cannot therefore be clamped between the nut. H, and the fixed head 
oi the screw, G. This is admitted by complainant's expert. But 
it is urged that this mode of using Muller's structure is only neces- 
sary to facilitate "very minute adjustments," not ordinarily required. 
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and that an adjustment witMn the limita of the lost motion can be 
effected by the manipulation of the adjusting screw, C, and either 
nut. To do this it is said that it is only necessary to turn the nut, 
H, or H', according as the cutting tool is to be adjusted for cut- 
ting inside or outside threads, a distance less than equal to that 
of the lost motion, and then turn the screw, C, until the nut moved 
is against the crosspiece. It is also said that the inventor's object 
was to make an attachment having a broader purpose than the 
mère obtaining of the Tery minute adjustment resulting from the 
conjoint use of both nuts, and tliat this latter purpose or use is also 
a use of which defendant's structure is capable. The structure of 
défendant is undoubtedly adapted to both take up lost motion and 
adjust the cutting tool accurately, and hold it rigid when so adjusted. 
The nut, H, of the defendant's structure, may be used as a jam to 
prevent the spindle, G, from being turned accidentally. Complain- 
ant's expert, Arthur L. Williston, a very fair and clear-headed me- 
chanical engineer, thinks that there is no substantial diiïerence 
between the function of defendant's structure in insuring against 
lost motion or in their mode of opération, though he is of opinion 
that MTiller's mechanism is capable of accomplishing more accurate 
results through the conjoint use of both nuts. He says that the 
flxed head on a movable spindle, such as H on defendant's structure, 
is mechanically the équivalent for the movable nut. H', and the 
flxed spindle of complainant's device; that the object in either case 
is to provide a collar or shoulder which may be accurately adjusted 
by slightly tuming it. In other words, it is contended that the 
screw, G. threaded into the tool block and not threaded where it 
passes through the crossbridge, F, and provided with a flxed head 
outside the crosspiece and a movable nut inside, is the mechanical 
équivalent for the block screw and nuts, H and H', of Muller. This 
may be eonceded without determining tte question of infringement 
upon the facts of this case, for it only serves to bring us to a con- 
sidération of the question as to whether Muller is entitled to discard 
any élément which he has described and claimed, or to so libéral 
application of the doctrine of mechanical équivalents, by reason of 
the meritorious character of his invention. Undoubtedly, it is true 
that an inventer is entitled to ail the uses of which his invention 
is capable, whether he then knew of ail such uses or not. It is not 
necessary that he shaU state ail the beneflcial results, effects, uses, or 
advantages of the mechanism which he has devised. Goslien 
Sweeper Co. v. Bissell Carpet-Sweeper Co., 19 C. C, A. 13, 72 Féd. 
67. The difQculty with complainant lies not in that direction. If 
complainaat's patent be oonstrued so broadly as to cover a structure 
performing the function of the defendant's attachment in the way, 
and by the mechanical devices, provided, then very serious doubt 
exists as to whether Muller's patent can be sustained at ail. The 
évidence in this case malces it clear that, for more than two years 
before Muller's invention, devices for taking up lost motion and 
adjusting the tool holder flrmly and accurately were well known 
in mechanics, and were in common use. Some of thèse attachments 
for screw- threading lathes accomplished, in substantially the same 
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way, thfi same results obtained by the defendant's structure. "That 
which infringes if later, anticipâtes if earlier." Peters v. Manufac- 
turing Oo., 21 Fed. 319; Id., 129 U. S. 537, 9 Sup. Ct. 389; Knapp v. 
Morss, 150 U. S. 221-228, 14 Sup. Ct. 81; Mnier v. Manufacturing 
Co., 151 U. S. 186, 14 Sup. Ct. 310. 

Several old devices are exhibited for doing substantially the same 
work in substantially the same way as that done by the structure in 
controversy. Three of thèse devices, belng defendant's ExMbits E, 
G, and H, hâve the crosspiece of complainant's structure, and a lock- 
ing device for locking it flrmly against the track Or f rame upon which 
the tool block slides. One of them, Exhibit 0, has not this cross- 
piece, but is provided with a latch or hook for fastening it to an old 
form of lathe known as a "weight rest lathe." Several of them are 
provided with a tool-blôck screw, passing through the crosspiece and 
threaded into the tool block. This screw-spindle is threaded 
throughout, and provided with a movable collar or nut by which the 
screw-spindle may be flrmly adjusted. In some of them this mov- 
able nut could be transferred from one side of the bridge pièce to 
the other, according as threading was to be done inside or outside. 
Exhibit E is provided with a second screw, passing through one end 
of the bridge pièce, and having a fixed head on the outside. This 
screw is engaged by the crosspiece, and was used as a stop gauge, by 
screwing tightly against the tool block, and thus crowding it forward 
upon the threads of the adjusting spindle, 0. The block screw of 
Exhibit G, is provided with nuts H and H'. Defendant's expert ad- 
mits that although Exhibit C. has not the crosspiece nor means for 
locking, yet it is adapted for fastening or hanging upon an old form 
of lathe, and that, when fastened, the hook performed the same func- 
tion as that performed by the crosspiece and means for locking same 
which are éléments of Muller's fourth claim; and that ail of the other 
éléments of that claim, as well as of the second claim, are found in 
that device, and that it will do the work of complainant's device, so 
far as taking up lost motion, but not so aceurately. He admits that 
in Exhibit G no élément of either claim 2 or 4 of Muller's patent is 
absent. He admits that the shoulder of the center screw of Exhibit 
E, which passes through an untbreaded hole, will act as a stop, and 
will take up the lost motion of the screw-spindle, and that the nut 
ef the other screw, which screw passes through a threaded hole, will 
act also as a stop, and take up lost motion. Thus, thèse two screws 
longitudinally movable are clearly the mechanical équivalent of the 
screw and nuts, H and H', of the patent, and perf orm the same func- 
tion as the two nuts of the patent. We hâve carefully examined the 
évidence touching the common use of thèse devices before Muller's 
invention, and hâve no reasonable doubt but that thèse devices, and 
others similar, were common property, and well known in mechanics 
for more than two years before MuUer made his invention. A mère 
aggregation of old éléments performing no new function, and accom- 
plishing no new results, présents no patentable novelty. Halles v. 
Van Wormer, 20 Wall. 353-368; Lock Co. v. Mosler, 127 U. S. 354- 
361, 8 Sup. Ct. 1148; Knapp v. Morss, 150 U. S. 221-227, 14 Sup. Ct. 
81. But "if a new combination and arrangement of known éléments 
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produce a new and bénéficiai resuit, never obtained before, it is évi- 
dence of invention." Loom Co. v. Higgins, 105 U. S. 580-591. Now, 
if Muller bas greatly increased tiie effectiveness of the mechanism 
he claims, bis patent may be sustained, although bis éléments are old 
and no original resuit is accomplisbed, under tbe principle of Loom 
Co. V. Higgins, cited above; Tbe Barbed-Wire Patent, 143 U. S. 275, 
12 Sup. et. 443, 450; and ToplifE v. Topliff, 145 U. S. 156, 12 Sup. Ct. 
825. Tbe most tbat can be claimed for bis combination is not tbat 
he is a pioneer, but tbat be bas arranged old éléments in sucb a way 
as tbat by tbe conjoint use of tbe nuts, H and H', he bas mucb im- 
proved tbe effectiveness and accuracy of the old devices serving tbe 
same object. This principle will allow Muller, not only the purpose 
claimed by him in bis patent, whereby, tbrough tbe conjoint use of 
the nuts, H and H', a "very minute adjustment of the tool-Garrying 
block may be obtained for doing work requiring an unusual degree 
of delicacy, but v?ill also give him the beneflt of every suggested con- 
joint use of thèse nuts which adds to the effectiveness of bis mechan- 
ism, although not claimed as within the purpose of bis invention; 
such as in predetermining the distance between two interior sur- 
faces to be eut, and also when employed for cutting inside threads, 
by adjusting the outer nut in such manner as to prevent the cutting 
tool, when withdrawn f rom one side of the work, from striking or in- 
juring the tbreàds at the opposite side, botb of which uses are ex- 
plained by MuUer's expert It is évident, in view of the state of the 
art, that MuUer's claims 1 and 4 cannot be sustained at ail, unless he 
be confined to tbe précise structure which he bas described and claim- 
ed by référence letters. This rule will prevent him from invoking 
the doctrine of mechanical équivalents, and will exclude ail forms of 
devices which operate to perform the same functions, and accom- 
plish the same resuit, though in a less eflQcient and accurate way, 
which omit any of the éléments of bis combination, or départ from 
the précise form to which he bas confined himself by the référence 
letters of bis claims. Having described the screw, G, and the nuts, 
H and H', he cannot now claim that the description is immaterial, 
and tbat a screw unthreaded in part, or threaded in block A, instead 
of a flxed or swiveled screw, will answer the same purpose, or that 
one nut on a différent screw will answer tbe purposes of the two nuts 
upon a screw differently threaded and diflerently attached to tbe 
tool slide. The claims of the patent are for a combination of old élé- 
ments. Each claim in issue deflnitely spécifies the éléments enter- 
ing into it, and by référence letters to the spécifications carries into 
the combination the élément thus described. The only opération 
described in the patent involves every one of the éléments and their 
conjoint use, and requires their form and construction to be that 
specifically shown by the descriptive parts of the patent. Every 
élément becomes, therefore, material, and it is not for the courts to 
say, when a patentée bas thus limited bis claim, that any élément is 
immaterial. Water-Meter Co. v. Desper, 101 U. S. 332; Sargent v. 
Lock Co., 114 U. S. 63-86, 5 Sup. Ct. 1021; Fay v. Oordesman, 109 U. 
S. 40&-420, 3 Sup. Ct. 236, 244; ïïendy v. Iron Works, 127 U. S. 37(V 
375, 8 Sup. Ct. 1275. As observed by Justice Blatchford in Fay v, 
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Cordesman, cited above, "it is the inTentor's province to make hia 
own claim, and Ws privilège to restrict it. If it be a claim to a com- 
bination, and be restricted to specifled éléments, ail must be regard- 
ed as material, leaving open only the question wliether an omitted 
part is supplied by an équivalent device or instrumentality." AI- 
tbough the mère fact that the claims of the Muller patent are ex- 
pressed by référence to particular parts of his drawings and spécifica- 
tions, this Tvould not necessarily confine and limit him to the literal 
mode of construction described and exhibited, and deprive him of the 
benefits of the doctrine of équivalents. If his invention is of a broad 
and meritorious character, such as to work a decided advance in the 
art, it will require something more than the use of référence letters 
in his claims to limit him to the exact form of device he bas de- 
scribed. This question was f ully considered, and the views enter- 
tained by this court announced, in the case of the McCormick Har- 
vesting Mach. Co. v. C. Aultman & Co., 37 U. S. App. 299-343, 16 O. 0. 
A. 259, and 69 Fed. 371. The doctrine of the cases of Weir v. Morden, 
125 U. S. 98, 8 Sup. Ct. 869, and Hendy v. Iron Works, 127 U. S. 370, 
8 Sup. Gt. 1275, is, as v?e think, applicable only to mère improvements 
on well-known devices, — a doctrine which is therefore applicable to 
the case in hand. Upon the évidence in this case concerning the 
earlier devices employed publicly for more than two years, it is clear 
that Muller's invention is a mère improvement of a narrow character 
upon w^ell-known devices for accomplishing the same purpose. To 
avoid the défense of anticipation it is necessary that this patent be 
limited to the précise device which he has described and claimed by 
référence letters. He is therefore not entitled to a libéral applica- 
tion of the doctrine of équivalents which he invokes in this case. 
Miller v, Manufactnring Co., 151 U. S. 186, 207, 14 Sup. Ct. 310; 
Wright T. Yuengling, 155 U. S. 47, 15 Sup. Ct. 1; Wells v. Curtis, 31 
U. S. App. 123, 13 C. C. A. 494, and 66 Fed. 318. This patent, thus con- 
strued and limited, is not infringed by the device of the défendants. 
They do not use the screw, G, nor the nuts H or H'. The decree of 
the circuit court must therefore be aiSrmed. 
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(Circuit Court of Appeals, Slxth Cf rcult December 8, 1896.) 

No. 398. 

\, Patents— Ihtbrfekencb Procbkdings— Pkoceedihgb tjndbk Rkv. St. § 4916 

— BUKDEN OF PrOOF. 

In proceedlngs, under Rev. St. § 4915, by a defeated contestant In Inter- 
férence proceedings to establish a rigbt to a patent, tbe décision of the pat- 
ent office on the question of prlorlty is to be taken as presumptively correct, 
and the burden Is on the complalnant to establish his case by testimony of a 
cliaracter which carries thorough conviction. 69 Fed. 408, afflrmed. Mor- 
gan V. Daniels, 14 Sup. Ct. 772, 153 U. S. 120, foUowed. 
. Same— Priority of Conception— Réduction to Practice. 

If, In such proceedlngs, it appear that the complalnant was the flrst to con- 
celve the Idea of the Invention, and to glve It such substantlal expression 
as that, wlthout further exercise of Inventive faculty, one famlliar with the 

» Rehearlng denied Febrnary 8, 1897. 
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art eould construct a machine embodying the invention, and tliat he dis- 
elosed the same to the défendant, who appropriated the idea, it is then im- 
matei-ial that défendant made the first machine, and filed the first applica- 
tion. Complainanfs neglect to push his conception to completion, and prompt- 
ly flle an application, caunot araii the défendant under such circumstances. 

S. Same— What C'ossTiTaTEs Ijjveîîtion. 

The mère existence of an inteliectual notion that a certain thing could be 
done, and, if done, might be of practical utility, does not funiish a basis for a 
'patent, or estop others from developing praetically the same idea. 

4. Same— Priority op Invention — Keduction to Praotice. 

If ineffectuai efforts are made to give an idea form, through drawmgs, 
models, or machines, but are abandoned before reaching such a stage of com- 
pletion as to require only mechanical skill to carry the conception to suc- 
eess, the daim of priority cannot be sustained against a later independent 
conception, carried into practical form at an earlier date. 

5. Same— BuRDEN of Pegof— Deawings, etc. 

The burden is on the second reducer to practlce to show prior conception 
by him, and to establish the connection between that conception and hls ré- 
duction to practlce by proof of due diligence. That burden may be met by 
thê exhibition of drawings, and by oral explanations antedating the first ré- 
duction to practlce by another. 

6. Samb— Date op Dhawings. 

If a person who is the first to coneeive the idea of an improvement on an 
old form of machine, by sketches, shows so clearly the novel features of hls 
improvement that one familiar with the old machines could construct one 
embodying the improvement, wlthout the exercise of any inventive faculty, 
then such inventer is entitled, ou a question of priority, to carry back the 
date of hls invention to the date of the drawings. That the drawings do not 
in ail respects show the relation of the novel features to the old machine, 
nor precisely describe the mode of attachment, is not fatal, if the absent fea- 
tures are such as would be readily supplied by a mechanic familiar with the 
subject. 

7. Same- Cartridge Loading Machines. 

In proceedings under Eev. St. § 4915, to reverse the action of the patent 
office in interférence proceedings, lidd, on the évidence, glving due weight to 
the presumption of the correctness of the patent ofllce décision, that George 
Ligowsky was the first and original Inventer of the improvement In cartrldgo 
loading machinery, described and claime* in patent No. 464,883, issued to 
him in conséquence of such décision. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

This is a bill in equity, flled under section 4915, Kev. St. U. S. It Involves a 
question of priority of invention between Charles S. Hisey, who bas assigned hls 
invention to the complainant the Standard Cartridge Company, and George 
Ligowsky, who bas assigned the same invention to the Peters Cartridge Com- 
pany. Hisey first constructed an organized machine, embodying the Invention 
now in controversy, and first flled an application for a patent thereon. Before 
the patent ofiice had acted upon the matter, Ligowsky filed hls application for a 
patent upon the same novel Improvements claimed by Hisey. An Interférence 
was declared upon certain claims embraced in each application. The Issues upon 
this interférence were as follows: "First. In a cartridge loading machine, the 
combination, with shell loading devices, of an endiess belt, band, or carrier 
suitably aetuated, said belt, band, or carrier being provided with shell cases 
secured thereto, and projecting therefrom. Second. In a cartridge loading ma- 
chine, the combination, with an endiess belt, band, or carrier provided with shell 
cases secured thereto, and projecting therefrom, of loading and ejective devices 
arranged and located over, above, and In Une with said endiess belt, band, or 
carrier, and meehanism for glving the carrier Intermittent motion, and for oper- 
ating the loading and ejecting devices. Thlrd. In a cartridge loading machine, 
the combination, vrith an endiess belt, band, or carrier provided with shell cases 
secured thorotc, and projecting therefrom, of a shell dellvery device located in 
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îhe path of the carrier." Much eTiaence was taken upon the questions of pri- 
orlty thus put in issue. The examiner of interférences decided thie issues in 
favor of Ligowsliy. Upon an appeal to tlie examiner in cliief, the décision of the 
examiner of interférences was reversed, and priority awarded to Hisey. From 
ttils an appeal was taken to the commissioner, who again awarded priority of 
invention to Ligowsky, and reversed the décision of the examiner in chief. 
In accordance with this judgment, a patent was issued to Ligowsky's assignée, 
the Peters Cartridge Company. That patent is dated Deeember 8, 1891, and is 
numbered 464,883. To reverse this action of the department, and to hâve Charles 
S. Hisey declared the only and first inventor of the improvements patented to 
the assignée of Ligowsky, is the object of this suit. The entire record upon the 
interférence issue in the patent office, together with the opinions flled upon the 
several and independent hearings accorded upon the interférence issues, was, by 
stipulation, filed in the circuit court, and made part of the record. Both parties 
took additlonal évidence, and, upon a record thus made up of more than S,300 
printed pages, the cause was heard in the court below by the Honorable George 
R. Sage, district Judge, who again awarded priority of invention to Ligowsky. 
In an opinion found in the transcript sent to this court, that able and experi- 
enced patent judge said: "The opinion of this court, after having heard the argu- 
ments of counsel, examlned their briefs and the record, and considered the whole 
case, is that, independently of the rule as to the burden of proof, the décision of 
the commissioner of patents is right, that Ligowsky was the inventor, and that 
the attempt of Hisey to appropriate the invention was f raudulent." 69 Fed. 408. 
In accordance with this conclusion, the bill of the complainants was dismissed. 
From this deeree an appeal has been perf ected, and errors asslgned. 

Robert H. Parkinson for appellants. 
Frank T. Brown, for appellee. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

Having made the foregoing statement of facts, the opinion of 
the court was delivered by LURTON, Circuit Judge: 

Though the issue is one of priority of invention between Charles 
S. Hisey and George Ligowsky, its solution under this proceeding 
does not dépend upon the mère prépondérance of évidence. That 
department of government charged with the duty of originally 
hearing and determining questions of priority arising under con- 
flicting applications of inventors has, upon évidence and full con- 
sidération, determined the controversy between those parties 
against the contention of the présent complainants, and awarded a 
patent to the assignée of George Ligowsky. But for the provision 
made by congress, and found in section 4915 of the Revised Stat- 
utes, the conclusion of the executive department of government, 
that Hisey was not entitled to a patent upon improvements which 
hé daims to hâve invented in cartridge loading machines, would 
be fatal to his claim. ïhe statute referred to is the sole founda- 
tion for the jurisdiction now invoked. In considering the weight 
to be attaehed to the action of the patent office in a like case, 
where there had been an interférence issue between rival claim- 
ants of the same invention, the suprême court said: 

"It is an application to the court to set aslde the action of one of the executive 
departments of the government. The one charged with the administration of 
the patent System had flnlshed Its investigations, and made its détermination, 
with respect to the question of priority of Invention. That détermination gave 
to the défendant the exclusive rlghts of a patentée. A new proceeding is insti- 
tuted in the courts,-^a proceeding to set aside the conclusions reached by the ad- 
ministrative department, and to give to the plaintIfC the rlghts there awarded 
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to the défendant. It is somethlng In the nature of a suit to set aside a Judgment, 
and, as sucb, is not to be sustained by a mère prépondérance of évidence. * • • 
Upon principle and autliority, therefore, it must be laid down as a rule that, 
where the question decided in the patent office Is one between contesting parties 
as to priority of invention, the décision there made must be accepted as cbn- 
troUing upon that question of fact in any subséquent suit between the same par- 
ties, unless the contrary Is established by testlmony whlch in character and 
amount earries thorough conviction." Morgan v. Daniels, 153 U. S. 124, 125, 14 
Sup. et. 773. 

Tested by this rule, hâve the complainants made snch a case as 
to justify this court in canceling the patent issued to Ligowski's 
assignée, and requiring one to be issued to Hisey instead? 

Machines for automatically loading cartridge shells with pow- 
der, wads, and shot had been long known in the art before either 
Hisey or Ligowsky claim to hâve made the improvements now in 
controversy. Many patents for such cartridge loading machines 
hâve been filed in this record, to illustrate the history of the art 
before the attention of either was attracted to such machines. 
In most of thèse patents, cartridge shells were loaded with pow- 
der, shot, and wads automatically, and then ejected from the 
machine. In most, if not ail, of them, to which attention has been 
particularly called, the carrier conveying the empty shell to the 
différent loading tools traversed a circular path. The location 
of the loading tools necessarily conformed to the structure of the 
shell caiTier, aad were therefore arranged in a cluster. The cir- 
cular arrangement of the loading tools, and the circular char- 
acter of the table or disk carrying the empty shells to the load- 
ing tools in proper succession, characterized ail of the machines 
of the old art, and are therefore known as "round table ma- 
chines." The radical point of departure from this old round ta- 
ble type of machine, covered by the conflicting claims put in is- 
sue by the interférence proceeding, lies in the substitution of an 
endiess belt, band, or carrier, suitably actuated, and provided 
with shell cases secured thereto, and projecting therefrom, for the 
old round table disk carrier of the old type of machine. The 
change from a rigid disk carrier, traversing a circular path, to 
an endiess belt carrier, moving in a straight line, made necessary 
a readjustment of the location of the loading tools, and their ar- 
rangement in a straight line above the belt shell carrier, as well 
as the adaptation of a device for delivering the shells properly 
loeated in the path of the carrier. This substitution of an endiess 
belt shell carrier, properly actuated, for the old round table car- 
rier, and the necessary relocation and proper adaptation of the 
loading tools and other devices already known to the art to the 
new form of carrier, constituted the real substance of the im- 
provements on the old machines described in the interférence is- 
sues. 

The case for Hisey, as the first and sole inventer of thèse im- 
provements on the old type of machine, is substantially this: 

First. That, during the summer and fall of 1887, he had been 
engaged in overhauling and truing up two round table machines 
for the Peters Cartridge Company, aud in constructing two other 
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machines, of the round table type, for the same company. He 
claimed that he made many improvements in the mechanism of 
thèse machines, which claim, as we shall hereafter see, became 
subsequently the subject of another interférence contest between 
Mmself and G. M. Peters, of the Peters Cartridge Company, the 
issues in that contest being flnally decided against him. He says 
that the knowledge thus acquired of the clumsiness and slowness 
of thèse old round table machines led him to thinking, and that in 
the month of April, 1888, the idea of an endless chain carrier oc- 
curred to him, being suggested by "observing a bicycle go by 
that h'ad an endless chain to transmit the power." He says he 
followed the thought up by experiment with a chain "on a pris- 
matic disk, • * * to view its motion." He then says: "After 
determining în my own mind that I could make it work, I made 
a drawing showing the connections as they occurred to me, hav- 
ing its tools on a table above the chain, and in line with the 
chain, and showing a device for intermittently moving the chain." 
'Second. The drawing mentioned is produced and flled, and bears 
date May 10, 1888. It is signed by Hisey, as inventer, and by 
George Ligoweky and Martha Ligowsky, as witnesses. The word 
"Inventor," above the signature of Hisey, was written by George 
Ligowsky, and the word "Witness," above the signature® of George 
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Ligowsky and Martha Ligowsky, is also in the kandwriting of 
George Ligowsky. As to the authenticity of this original Hisey 
drawing, there is no dispute. 

Third. Tliat in August, 1889, complète detailed working draw- 
ings were made, and an organized machine shortly thereafter con- 
structed. 

Fourth. That September 8, 1889, an application was flled in the 
patent office for a patent upon thèse improvements, applied to 
a cartridge loading machine for loading bullet cartridges; and 
on June 24, 1889, he filed a second application for the same novel 
features applied to a machine for loading cartridges with shot. 

Fifth. That photographs of the organized machine constructed 
in the summer and fall of 1888, at Berlin, Germany, by Hisey, or 
under his plans and direction, were sent from Berlin, in January, 
1889, by one Armin Tenner, for whom the machine was built, to 
George Ligowsky, at Cincinnati. 

Sixth. Between the date of Hisey's original drawing, May 10, 
1888, and his arrivai in Berlin, in June, 1888, where he went to 
construct certain cartridge loading machines for Armin Tenner, 
it is shown that he exhibited a section of endless chain and his 
original drawing to several persons, and claimed the machine 
shown in the drawing as his invention. 

This summary of the évidence favorable to Hisey's claim is met 
upon the other side as f ollows : 

First. By the testimony of George Ligowsky that while Hisey 
was working on the Peters Cartridge Company's round table ma- 
chines, in the shops of the Cincinnati Screw & Tap Company, he 
(Ligowsky) was having built by the same company a certain auto- 
matic irrigating machine, of his own invention, and upon which 
he subsequently took out a patent; that this work took him fre- 
quently to the shops, and there his attention was attracted to the 
cartridge loading machines upon which Hisey was working; that 
in that way he and Hisey flrst met each other, and soon beoame 
intimate; that being a machinist, and of an inventive tum of 
mind, and the inventor of a number of mechanical devices, he 
became interested in the mechanism of thèse machines; this was 
during the summer and early fall of 1887; that his study of thèse 
round table machines led him to the conception of the novel fea- 
tures of the improvements forming the subject-matter of contro- 
versy between himself and Hisey; that during August and Sep- 
tember, 1887, he produced seven sketches showing the endless belt 
carrier, and a mode of adaptation to the old loading tools and 
other devices; and that during the year 1887 he disclosed thèse 
novel improvements to others, and exhibited to them some or ail 
of his said seven sketches, and explained his ideas. Thèse seven 
sketches are produced and flled. Most of them bear date in Au- 
gust or September, 1887, in the handwriting of Ligows'ky. Among 
those persons to whom he disclosed his invention and exhibited 
his sketches, he includes the complainant Hisey. He says he 
fully explained his conception to Hisey by aid of his sketches, 
and by ehalk drawings made in the shop with the old Peters ma- 
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chines présent. Hè states that Hisey did not tMnk the old round 
table carrier could be improved upon, and thought an endless 
chain carrier too liable to dérangement by wear, and too flimsy 
an affair for a mechanical movement. He further says that Hisey 
subsequently suggested an improvement upon the driving mecli- 
aiiism by which the tool carrier and endless chain would be driven 
from below instead of from above the table, and embodied this pro^ 
posed change in location of driving mechanism in the slietch of 
May 10, 1888, above referred to. Hisey very flatly dénies thèse 
statenients, so far as they affect him, and a sharp question of ve- 
racity is to be settled. The same issue of fact arose upon the pro- 
ceedings in the patent office, and was decided by the examiner of 
interférences in favor of the truth of Ligowsky's story. The ex- 
aminer in chief, upon appeal, thought the weight of évidence with 
Hisey; but the commissioner of patents, on flnal appeal, agreed 
with the examiner of interférences, and held that Ligowsky had 
drawn the sketches exhibited at the time claimed, and disclosed 
his invention fully to others, including Hisey. The latter, in hia 
opinion filed with the interférence record, says: 

"If there be In the case a material allégation of fact restlng upon oral eviclence, 
which Is better supported by proof than any other, it is that, during the year 
18S7, Ligowsky produeed seven sketches, showing the novel parts of the Im- 
provements in controversy, and during that year made disclosures of those novel 
features to others. As to whether Ligowsky during that year disclosed hls 
conception to Hisey, he said, in view of the admitted intimacy of thèse men and 
their association at the shops where thèse Peters machines were being con- 
structed, that 'the strong natural probabilities in the case, taken with the amount 
of positive testimony on the point, compel it to be found as matter of fact that 
prior to April, 1888, Ligowsky disclosed the invention to Hisey.' " 

Some additional évidence bearing upon this issue of fact has 
been added to the évidence since the patent office décision. This 
new évidence is merely cumulative, though the new proof on the 
whole tends to add somewhat to the case for Ligowsky. That 
Ligowsky did, during the year 1887, disclose his invention to 
others, and did exhibit to others some or ail of the sketches now 
filed, is testiâed to by no less than 14 witnesses, who hâve in no 
way been effectively impeached. That Hisey was one of the per- 
sons to whom such disclosures were made, or was présent when 
they were made to others, is likewise testified to by substantially 
the same witnesses. Whatever criticism may be made as to un- 
reliability of the memory of some of thèse witnesses as to dates 
of such disclosures, or as to the identity of the sketches they saw 
during 1887 with those now exhibited by Ligowsky, or as to their 
bias from relationship or interest, does not apply to certain dis- 
interested mechanics, associated with Hisey in the shops of the 
Cincinnati Screw & Tap Company, and familiar before such dis- 
closure with the construction of the old Peters machines. Sev- 
eral such witnesses flx the time when Ligowsky explained his 
ideas and exhibited his sketches as during the time that the Peters 
machines were being worked upon in the shop where both they 
and Hisey were employed. Thèse witnesses, Frederick Holz, Oscar 
W. Muellar, George Engleheardt, W. P. Hummell, and George A. 
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Muenzenmair, each say that, wliile the Peters machines were in 
the shops, Ligowsky disclosed his idea of an endless belt cartridge 
loading machine, and explained its method of opération. Some 
of thèse witnesses identify one or more of the sketches as having 
been there shown them and explained. The same witnesses show 
that like disclosures were made to Hisey. This is made to appear 
in différent ways. Holz say s that ïïisey asked if Ligowsky had 
explained his idea of an endless belt machine to him, and, when 
told that he had, expressed the opinion that his idea was not good, 
and his machine would be of no aecount. Prom a conversation 
with Hisey, he says he gathered that Hisey thoroughly understood 
ligowsky's conception. Muellar says that Ligowsky explained his 
idea, and exhibited to him one of his sketches, and that he did the 
same to Hisey, because Hisey told him so, and expressed the opin- 
ion that Mr. Peters would not adopt the idea after so much labor 
on his own machines. George Engleheardt says Ligowsky talked 
to Hisey about thèse improvements, in his présence, "a couple 
of times"; says Hisey favored the old rotating table. William 
P. Hummell says he heard Ligowsky and Hisey talking about 
this endless chain improvement. Muenzenmair says he heard him 
talking to Hisey about his endless belt idea, and that Hisey did 
not seem to take much interest in the conception. Orrin E. Peters, 
of the Peters Cartridge Company, and familiar with cartridge load- 
ing machines, says that, while the Peters machines were being 
overhauled in the shops of the Cincinnati Screw & Tap Company, 
he was there examining the work going on; that he was accompa- 
nied by his brother Gr. M. Peters; that, while standing watching 
the machines, Frederick Holz, the président of the screw and tap 
company, introduced him to George Ligowsky ; that Ligowsky then 
explained his plan for doing away with the round table carrier, 
and putting in an endless belt carrier, and urged its advantages. 
He says Hisey was standing close by him at the time, and heard 
the conyersation, and said, after Ligowsky had walked around to 
the other side of the machine, that "the principle of a chain or 
belt was not a good one" ; that it would not be rigid enough, and 
made other objections. Q. M. Peters, the inventor of the Peters 
machine, says that Hisey more than once during 1887 spoke about 
Ligowsky's endless belt idea. Charles Biendinger testiiies that in 
1888, on the same day Hisey was to start for Europe, he and Li- 
gowsky came to his place of business together; that Ligowsky 
said: "Hisey is going to Europe, and has come to say good-by; 
that he was going over to build 'those round table machines in 
connection with Tenner; and that I hâve been advising him ail 
day to drop that round table machine, and take up my endless belt 
chain device, that he would be more successful with it.' " William 
C. Jeidinston, a disinterested mechanical draftsman, says that 
Ligowsky, in October, 1887, showed him sketches Nos. 1 and 6, 
and explained his conception; that this occurred in the shop of the 
screw and tap company; that he advised him to take ont a pat- 
ent, and replied that he would do so as soon as he had some other 
matters oflf of his hands. Ligowsky was at the time perfecting bis 
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irrigating machine, then under construction at the shops, when tlie 
witness saw the sketch drawings referred to. The other witnesses 
who testify to Ligowsky's disclosure of his device to Hisey and 
others are August Ligowsky, Martha Ligowsky, Ernstine Ligow- 
sky, and Fred Ligowsky, ail closely related to George Ligowsky, 
and subject to the natural bias of relationship. 

Complainants insist that this évidence of Ligowsky, supported 
as it is by so many witnesses corroborating Mm in its essential 
parts, is overthrown by certain évidence claimed to be in the na- 
ture of admissions by Ligowsky, inconsistent with his' présent posi- 
tion. Thèse matters relied on as admissions of Hisey's claim to 
priority may be summarized as follows: 

First. Alleged déclarations of Ligowsky during 1888, touching 
Hisey's inventions and improvements in cartridge loading ma- 
chines, and the famé and fortune which were sure to come to him 
from his inventions in that Une. Concerning this line of évi- 
dence it may fairly be said that its evidential weight is much im- 
paired from the fact that, though accessible, it waa not introduced 
during the interférence proceedings. Before a final décision had 
been reached in the patent ofiQce, Ligowsky died, and thus the de- 
fendant has lost ail opportunity of getting Ligowsky's explana- 
tions or déniai. None of the witnesses making this évidence, ex- 
cept certain close relations of Hisey, make Ligowsky speak spe- 
ciflcally of the endless belt carrier as any part of Hisey's improve- 
ments. The signiflcance of this will appear later. 

Second. They rely upon certain références in a correspondence 
between Ligowsky and Tenner to Hisey's inventions in cartridge 
loading machines, and to the absence of any référence in the same 
correspondence to his own invention, until after he had received 
from Tenner photographs of an endless belt machine built at 
Berlin, by Hisey, for Tenner. This correspondence began early in 
1888, after Tenner's return to Berlin, and continued through 1888, 
while Hisey was in Europe. 

Third. They rely upon Ligowsky's conduct in laying aside his 
sketches after he says he made them in August and September, 
1887, and taking no steps to perfect his invention, or protect it by 
patent, until after Hisey had perfected an organized and opera- 
tive endless belt carrier machine, and applied for letters patent 
covering thèse very improvements. This conduct they compare 
with Hisey's activity in pushing his conception, constructing an 
organized machine, and applying for a patent as early as Sep- 
tember, 1888. 

Fourth, They rely upon two contracta made June 4, 1888, be- 
tween Ligowsky and Hisey, and insist that Hisey, by thèse con- 
tracts, is recognized by Ligowsky as the inventor of the improve- 
ments now in dispute. Thèse agreements are claimed to be dé- 
pendent one on the other, and that the considération for the one 
is the other. Thèse contracts are as follows: 

"To ail whom it may concern: Witnesseth that I, Charles Hisey, of Cin- 
cinnati, county of Hamilton, state of Ohio, United States ot America, do hereby 
agrée, in considération of services rendered, to pay or otherwise secure or place 
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to the crédit of George Ligowsky, of the same place, ten per cent, of my shares of 
ail values that hâve accrued or shall accrue trom aU manufaetories or com- 
mercial enterprises that hâve realized or shall reaUze values on a cartridge 
loading machine, which Is my invention. This contract to relate only to European 
countries. In witness whereof, I hâve set hereunto my hand and seal, this 
fourth day of June, 1888. C. S. Hisey." 

"To ail -whom it may concem: Witnesseth that I, George Ligowsky, of Cin- 
cinnati, county of Hamilton, state of Ohio, United States of America, do hereby 
agrée, in considération of services rendered, to pay or otherwlse secure or place 
to the crédit of Charles Hisey, of the same place, ten per cent, of my shares of 
ail values that hâve accrued or shall accrue from ail manufaetories or com- 
mercial enterprises that hâve realized or shall reallze values on an irri- 
gating machine, which is my Invention. This contract to relate only to European 
countries. In witness whereof, I hâve set hereunto my hand and seal, this 
fourth day of June, 1888. George Ligowsky." 

ï"ifth. They rely upon Ligowsky's attestation of Hisey's origi- 
nal drawing of May 10, 1888, as an admission that tlie latter was 
the original and sole inventer of the endless chain carrier idea 
shown therein. 

The matters thus relied upon as admissions tending to estab- 
lish Hisey's claim to be the flrst and sole inventer of the improve- 
ments in cartridge loading machinery hère involved must be 
judged in the light of the fact that, at the time, Hisey was claim- 
ing certain other improvements in automatic cartridge loading 
machines, in no way involving the endless carrier idea. 

In 1887, and prier to that time, G. M. Peters, of the Peters Car- 
tridge Company, had been engaged in the perfecting of certain im- 
provements upon the old r«und table type of machine, for which 
he obtained a patent March 29, 1887, upon an application filed 
March 26, 1886. That patent is numbered 360,043. The device 
thus patented related to improvements in machines for loading 
cartridge shells, and was described as consisting, "primarily, of 
a circular table, peculiarly actuated, and revolving within a sta- 
tionary table, the revolving table being provided with the shell 
holding cases, the filling devices being supported by the stationary 
table." Two machines built under the claims of this patent were 
in use in the summer of 1887, at the mills of the Peters Cartridge 
Company. Thèse machines did not work satisfactorily. To rem- 
edy their defects, and improve their mechanism, they were sent 
to the shops of the Cincinnati Screw & Tap Company, in the sum- 
mer of 1887. Hisey was a mechanic employed by that company 
to overhaul them, and make them operative. That job gave Hisey 
his flrst acquaintance with such machines, and was aise the oc- 
casion for Ligowsky's becoming interested in that Une of inven- 
tion. After the overhauling of the two old machines, the same 
company was employed to build two new Peters machines, and 
Hisey was again selected for this work. Certain improvements 
were made in the mechanism of thèse machines, which Hisey sub- 
sequently claimed crédit for as an inventer. Thèse improvements 
in no wise involved a change in the type, for the new machines 
constructed for the Peters Company were round table machines, 
constructed under the G. M. Peters patent, with certain improve- 
ments not involving the endless belt carrier idea in the remotest 
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degree. The improvements in thèse machines were claimed by 
Hisey, as of his own conception, and this claim was credited by 
Ligowsky. Subsequently, thèse improvements, or certain of them, 
became the subject of controversy between Gr. M. Peters, the pat- 
entée of the Peters cartridge machines, and Hisey, and became the 
subject of a heated interférence contest between them, the issue 
being decided in favor of Peters, to whom a patent was issued. 
Precisely how wide the claims made by Hisey were does not def- 
initely appear. Certain it is that when one Armin Tenner, a G-er- 
man manufacturer, visited this country, in the winter of 1887-88, 
he was introduced to Hisey by Ligowsky as the inventor of im- 
proved cartridge loading machinery. So much impressed was Ten- 
ner with Hisey's claims that he entered into a contract with Hisey, 
dated Pebruary 17, 1888, in which it was recited that Charles S. 
Hisey "has invented a certain novel and useful automatic shotgun 
cartridge loading machine, for which he is désirons of securing 
patents in the European countries." By this contract, Hisey au- 
thorized and empowered Tenner to apply and obtain letters patent 
in Great Britain, the German empire, and such other European 
countries as he may deem advisable; and Hisey agreed to furnish 
complète sketches of the machine embodying his invention, and 
such information as should be necessary or désirable for the use 
of patent solicitors, or in securing such patents; and Tenner agreed 
"to apply for, and, if possible, obtain, at his own expense, letters 
patent of Great Britain and of the German empire, and to use his 
best endeavors to dispose of said letters patent by sale, license, or 
otherwise, on advantageous terms, and to pay to Hisey one-half 
the entire proceeds from sale of said letters patent in European 
countries." At the time Hisey was making his broad claims to 
improvements, — claims broad enough, in his judgment, to justify 
describing himself as the inventor of "a certain novel and useful 
automatic shotgun cartridge loading machine," — ^he had not, ac- 
cording to his own admission, conceived the endless belt carrier 
idea. That invention, he admits, was not made until April, 1888. 
That Ligowsky should refer to the improved machine claimed by 
Hisey, and which Tenner was to aid in pushing, as a "great suc- 
cess," or "a great invention," and as "Hisey's machine," or "Hisey's 
new machine," is quite probable and altogether natural. In the 
face of the strong independent évidence that Ligowsky, in 1887, 
claimed to hâve himself made the endless belt carrier invention, 
and that he disclosed that invention to Hisey and others during 
that year, it is clear that no déclarations by Ligowsky, made in 
1888, whether oral or written, should be regarded as conflicting 
with his claim to be the inventor of the endless belt idea, which do 
not speciflcally attribute that spécifie idea to Hisey. 

We hâve before mentioned that the oral déclarations of Ligow- 
sky, supposed to be inconsistent with his claim to hâve himself 
invented the endless chain carrier idea, were not introduced on 
the interférence proceedings, nor until after Ligowsky's death. 
But in respect of the other matters, in the nature of admissions, 
we are not left to conjecture as to his explanation. The contracts 
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of June 4, 1888, were in évidence on the interférence proceeding, 
and Ligowsky was examined about them. The original drawing 
of Hisey's of May 10, 1888, was not produced on that trial, but its 
existence was proven as a lost instrument. Hisey's évidence made 
it a much more detailed drawing of an endless belt cartridge load- 
ing machine than was borne ont by its actual appearance when 
produced on the trial below. Neither did Ligowsky deny that 
it wa« made by Hisey, nor that he had signed it as a witness. 
The explanation of both of thèse doeumentary pièces of évidence 
made by Ligowsky on the interférence proceeding lies in his in- 
sistence that both himself and Hisey were then willing to combine 
or conjoin the several novel features of their independent improve- 
ments in cartridge loading machines for the purpose of obtaining 
European patents, and of pushing their inventions in Europe. 
This did not interfère with the right of each to obtain distinct pat- 
ents in the United States, as both knew that in Europe a patent 
need not be applied for, as in this country, in the name of the 
flrst and sole inventer. On the interférence proceedings, Ligow- 
sky testifled as follows: 

"The eontract with Mr. Hisey relating to cartridge loading machinery was due 
to a désire on Mr. Hisey's part to stren^en his European patent, and he thought, 
and I was of the same opinion, it was advisable to cover the principle of an end- 
less Chain cartridge loading machine in Europe, so as to strengthen the other 
patents which he intended to secure. Mr. Hisey expressed himself as desirous 
of patenting the endless chain machine abroad, and we settled on ten per cent, 
of his entire profits on cartridge loading machinery as a compensation for 
utllizing my Idea abroad." 

He adds, toaiching the claim that the one eontract was the con- 
sidération for the other: 

"That the eontract about the irrigating machine was to compensate Mr. Hisey 
for any eiïorts, in my behalf, in the way of assistance to be rendered when this 
machine should be introduced over there in case I was absent." 

The drawing bears date May 10, 1888, and the eontract he refers 
to is dated June 4, 1888; but that they both had their origin in 
a purpose to conjoin their improvements for European purposes 
is a most probable solution of Ligowsky's signature to Hisey's 
drawing. Indeed, Ligowsky said, in the same évidence, that the 
eontract between himself and Hisey appertaining to the profits 
anticipated from European patents upon their conjoined inventions 
was verbally agreed upon "long before Hisey went to Europe," 
which was not later than June 11, 1888. Touching his signature 
to that drawing, he said: 

"Hisey showed me a drawing, not of his endless belt chain cartridge loading 
machine, but of my machine. He told me that he had invented an improvement 
on my construction, consisting, as he claims, of a driving mechanism, .which was 
to impart motion to the machine from beneath. He explained to me at my house, 
and in the présence of several witnesses, the advantages that would arise from 
driving this machine from below, instead of from the top, as I had proposed. 
His method of doing this, I remember, was not definitely drawn, and he intended, 
as he said, to work it out more in détail. He wanted me to witness this as hiij 
Improvement, and put my signature on It, and also requested my sister, who was 
présent, to put her name to it," 
77F.-41 
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He proceeds: 

"We witnessed the drawing as an Improvement, so clalmed, on the construction 
of the machine thaf Hisey and myself had agreed to patent in Europe." 

That it was a dangerous step to witness such a drawing without 
explaining how far it was intended to illustrate Hisey's independ- 
ent invention in a way to leave nothing open to future fraud or 
mistake is very évident. The mistake in this particular tlien made 
by Ligowsky is most probably the potent cause of this expensive 
and proti^acted litigation. It is to be remembered, however, that 
at that time thèse two men were very intimate, and reposed in 
each other great confidence. That Hisey should carry to Europe 
with him some évidence that would entitle him to European pat- 
ents was reaspnable. That Ligowsky was not entirely frank about 
how be came to sign this drawing must be admitted. That he 
signed it only to show Hisey's improvement in the location of the 
driving machinery is not altogether crédible. A close comparison 
of Ligowsky's sketches made in 1887 with this Hisey drawing, leaves 
room for doubt as to whether such a change or improvement is indi- 
cated by the drawing. It is a matter, however, about which skilled 
experts, examined in this case, hâve differed in opinion. It is to 
be noticed, moreover, that this Hisey drawing was not then présent, 
and had not been seen by Ligowsky for several years. That some- 
thing was said about a change in the location of the driving mechan- 
ism is likely. Several witnesses, ail closely related to Ligowsky, 
however, do, in substance, state this. It is not an improbable con- 
clusion that this sketch was witnessed as a drawing of an endiess 
Bhain machine which Hisey and Ligowsky had agreed to patent in 
Europe in Hisey's name. 

It must be conceded that the combined effect of the évidence we 
hâve been considering, oral and documentary, would greatly dis- 
crédit Ligowsky's testimony that he made this invention in 1887. 
The explanations made by him of how he came to sign the Hisey 
drawing, and enter into the agreement of June à, 1888, though 
plausible and probable in the light of the other inventions which 
Hisey claimed, would, in connection with his long delay in perfect- 
ing his invention or applying for a patent, in contrast with Hisey's 
steady persistence in pushing his claim and earlier application, in- 
cline one strongly to the opinion that Ligowsky's claim to priority of 
conception was not supported. But the case does not stand that 
way. If we set aside Ligowsky's évidence entirely, there is left in 
the case a mass of independent évidence tending to establish that, 
in 1887, Ligowsky made claim to the invention in controversy, and 
that during that year he exhibited the sketches he now files, as 
embodying a novel invention, which he disclosed and explained to 
others, including Hisey. A suggestion that thèse witnesses are corrupt 
is not to be tolerated. That they may be mistaken as to when thèse 
disclosures were made, or as to the identity of the sketches they saw, 
and as to what they heard Hisey say during that year about Ligows- 
ky's endiess belt carrier idea, is, of course, possible. But which is more 
probably true? The story that Ligowsky tellSj as to how he came to 



STANDARD CARTRIDGE CO. V. PETERS CARTRIDGE CX). 643 

•witness Hisey's drawing, and what tke purpose of the contract of 
June 4, 1888, was; or that ail this mass of independent évidence 
establishing Ligowsky's prior invention is false, or based upon errer 
of date or identity of the invention? There is nothing intrinsically 
improbable in Ligowsky's explanations of acts apparently inconsist- 
ent with his claims. His explanation aJïords a solution of ail the 
hard problems growing out of the contradictory évidence in the case. 
The best that can be said in favor of complainants' case is that the 
évidence in the nature of admissions by Ligowsky raises a doubt as 
to whether the conception in question originated with himself or 
with Hisey. That it is not a case of independent contemporaneous 
invention is clear. Either Hisey is undertaking to appropriate 
Ligowsky's invention, or Ligowsky has successfully availed himself 
of disclosures made to him by Hisey. In this state of the évidence, 
complainants, on this part of the case, must fail. 

The évidence does not produce that clear conviction which would 
justify a court in saying that the patent office was in error in its 
décision of this question of priority. It is not enough that the 
déclarations of Ligowsky, and his admissions, either oral or docu- 
mentary, cast discrédit upon him as a witness for himself. TMs 
évidence, in the nature of admissions, must be sufficiently cogent 
to make it clear that the independent évidence supporting the action 
of the patent office cannot be true. This is not the state of mind 
reached by us upon the questions we hâve been considering, and we 
must hold, as did the patent office and the court below, that, during 
1887, Ligowsky did produce the seven sketches found in this record, 
and did claim the invention hère involved, and did disclose to others, 
including the complainant Hisey, the novel features of the improve- 
ments now claimed by the latter. 

Finally, it has been zealously urged that if it be admitted that 
Ligowsky did and said ail that witnesees ascribe to him, and at 
the time they say they heard such disclosures, or saw his sketch 
drawings, the évidence of such witneases, and the disclosure madft 
by Ligowsky's drawings of 1887, do not establish that Ligowsky 
had so far developed or perfected the idea of an endless chain car- 
rier as an élément in an automatic cartridge loading machine as 
to entitle him to the attitude and right of the flrst and sole in- 
ventor of the improvements hère involved. 

It is said that the question hère to be determined is not who 
flrst conceived the idea. of an endless chain shell carrier, nor who 
flrst talked about inventing a cartridge loading machine which 
should utilize an endless chain as one of its constituents, or who 
flrst made ineffectuai efforts to show how such a chain might be- 
come an élément in an operative machine, but, rather, who flrst 
embodied in practical form the operative combination of which 
such an endless belt carrier was an élément. This argument has 
been rested upon a technical criticism by experts of the Ligowsky 
sketches made in 18S7, and a like criticism of the testimony ol 
witnesses as to the disclosures made to them and others during 
that year. But if it be once assumed that Ligowsky made the 
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seven sketches referred to in 1887, and exhibited them to the wit- 
nesses, wlio hâve so testifled, and also made the explanations of 
Ms sketches to which they testify in a gênerai way, it must not 
be overlooked that the same witnesses prove that Hisey himself 
was one of the persons to whom the sketches were shown, and 
to whom Ligowsky explained his conception. Now, Hisey has 
in a most circumstantial way affirmed, as the very foundation 
of his claim to priorlty of invention, that he never saw Ligowsky's 
sketches until they were produced on the interférence proceeding, 
and never heard from Ligowsky, or any other person, anything 
touching the endless chain carrier idea. But he does not stop 
with a mère déniai that he got his idea from Ligowsky, but af- 
flrmatively and circumstantially fixes the time when the idea of an 
endless beit or chain carrier came to him as in April, 1888. He 
fixes the very place of the birth of the idea by saying that it was 
suggested to him while standing upon a particular street corner, 
and observing the opération of an endless chain upon a bicycle 
passing by. From an idea thus suggested, he says he went to ex- 
perimenting at once, and, as a resuit, produced a section of end- 
less chain and the drawing called "Hisey's Original Drawing," 
and in the summer of the same year made the working drawings 
by which was constructed, in Germany, the first operative machine 
embodying that idea. This whole story must be discredited if 
wç once assume that, during 1887, Ligowsky had shown him his 
drawings, and explained his plan for ineorporating an endless 
chain carrier as an élément in such machines. If Hisey is thus 
discredited as a witness, and Ligowsky supported, we must ac- 
cept Ligowsky's story wherever he cornes in conflict with Hisey, 
and is not otherwise contradicted or discredited. 

The case is not one of two independent, but identical, inventions. 
If Ligowsky is able to show that in 1887 he conceived the improve- 
ments hère in controversy, and actually gave such substantial ex- 
pression to the invention as that, without the further exercise 
of the inventive faculty, one familiar with the construction and 
opération of the old type of machine could construct a new ma- 
chine embodying the novel features, it must follow, if the case 
be determined upon the assumption of the truth of Ligowsky's 
account of the matter, that he made a full disclosure of his in- 
vention to Hisey, and that the latter is not entitled to the atti- 
tude of one whose conception is later, but who first constructed 
an organized machine, and first applied for a patent. In other 
words, if Ligowsky ever invented the improvements involved, he 
did so in 1887, and disclosed his conception the same year to 
Hisey. If, in fact, Ligowsky had in 1887 such a full and adéquate 
conception of this invention, and disclosed it to Hisey, the ques- 
tion as to whether he used reasonable diligence in perfecting his 
drawings or building a machine or applying for a patent, is a 
matter of no importance as the matter now stands on this bill. 
Hisey's case must stand or fall upon the question as to whether 
he is the sole and first inventor. If, in fact, he has only appro- 
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priated the conception of Ligowsky, it is of no moment that he 
made the flrst machine, or filed the flrst application for a patent. 
Ligowsliy's neglect to push his conception to completion at an 
earlier date, or file an application more promptly, is of no avail 
to the complainants, if Hisey derived his knowledge of the improve- 
ments hère involved from Ligowsky. 

Upon the proceedings in the patent office, priority of application 
operated most favorably for Hisey. The burden was thereby 
thrown upon Ligowsky to show one of two things, — either that 
Hisey had never at any time made the invention he claimed, or 
that his own conception antedated that of Hisey, and thus en- 
titled him to carry back the question of priority to the date of flrst 
conception. That burden is now, by reason of the action of the 
patent office, shifted; and it now deyolves upon the assignée of 
Hisey to show that, in point of fact, Hisey's conception antedated 
that of Ligowsky, or that the latter never at any time made the 
discovery in controversy. For the purpose of this branch of the 
case, we shall assume that Ligowsky disclosed to Hisey, during 
1887, ail that he had done or conceived about the construction of 
a cartridge loading machine embodying an endless belt carrier. If 
Ligowsky's conception was at that time suiHciently developed and 
perfected to enable one familiar with the construction and opéra- 
tion of the old type of machine to construct a cartridge loading 
machine embodying the novel features described in the interfér- 
ence issue by the exercise of mechanical skill, and without fur- 
ther invention, he, and he alone, is the flrst inventer, and Hisey 
is merely attempting to appropriate the conception of Ligowsky. 
On the other hand, if Ligowsky had only an inchoate idea that in 
some way an endless belt carrier, suitably actuated, might be de- 
vised, which eould be substituted for the old rigid circular carrier, 
but did nothing towards developing and demonstrating the utility 
of his conception, he would not be an inventor at ail. The mère 
existence of an intellectual notion that a certain thing could be 
done, and, if done, might be of practical utility, does not furnish 
a basis for a patent, or estop others from developing practically 
the same idea. Agawam Co. v. Jordan, 7 Wall. 583-602; Christie 
V. Seybold, 6 U. S. App. 544, 5 C. 0. A. 33, and 55 Fed. 69. So, 
if inelîectual efforts were made to give the idea form, through 
drawings, models, or machines, but were abandoned before reach 
ing such a stage of completion as to require only ordinary mechan- 
ical skill to carry the conception to success, the claim of priority 
of invention could not be sustained against a later independent 
conception, carried into practical form at an earlier date. Beed 
v. Outter, Fed. Cas. No. 11,645. 

The solution of the contention of complainants' counsel now 
under considération must dépend upon the answer to the question 
we now reach, which is this: Did Ligowsky, in 1887, hâve such 
a complète and adéquate conception of this invention as to enable 
a skilled mechanic, familiar with the construction and opération 
of the old type machine, to construct a machine embodying the 
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novel features of this controversy, from the description he dis- 
closed to Hisey and others, without further invention? Ail that 
Hisey did and said during that year is compétent évidence to shov^f 
how far he had then developed his idea, and what he then claimed 
to be his invention. Whatever he said as to the nature of his 
invention, mode of opération, etc., is compétent upon the question 
as to the sufflciency of his prior conception to enable him to car- 
ry back his later construction or later application to the time of 
his flrst conception. 
It was said by this court in Christie v. Seybold, heretofore cited: 

"That the man who flrst reduces an Invention to practice Is prima fade the flrst 
and true inventer, but that the man who flrst conceives, and, in a mental sensé, 
flrst Invents, a machine, art, or composition of matter, may date his patentaljle 
Invention back to the time of its conception, If he connects the conception with 
its réduction to practice by reasonable diligence on his part, so that they are sub- 
stantially one contlnuous act. The burden is on the second reducer to practice 
to show the prier conception, and to establlsh the connection between that con- 
ception and his réduction to practice by proof of due diligence." 

That burden may be met by the exhibition of drawings, and by 
oral explanations of his conception antedating the flrst réduction 
to practice by another. Bailroad Co. v. Stimpson, 14 Pet. 448; 
Reed v. Cutter, dted above; McCormick Harvesting Mach. Ck). v. 
Minneapolis Harvester Works, 42 Ped. 152. 

That Ligowsky did not construct a machine during 1887, or 
at any other time, is not vital to this question. It was said in 
Loom Go. V. Higgins, 105 U. S. 594, by Justice Bradley, that: 

"An invention relatlng to machlnery may be exhiWted either in a drawlng or 
in a model, so as to lay the.foundation of a claim of priority, If It be suflSlciently 
plain to enable those skilled In the art to understand it." 

In McCormick Harvesting Mach. Co. v. Minneapolis Harvester 
Works, 42 Fed. 152, a question of priority of invention was settled 
upon proof of oral explanations of certain improvements touching 
harvesting machines made by the inventer in the présence of an old 
machine; the inventor orally explaining the scope of his proposed im- 
provement, and how he proposed to apply it, in terms sufflciently 
clear to enable a good mechanic, familiar with such machines, to con- 
struct the device from the description given. 

That Ligowsky had such an adéquate conception of his inven- 
tion in 1887, and made such full disclosure through his drawings 
and by oral explanations, sometimes by aid of his sketches, and 
sometimes in the very présence of the' old Peters machines, as 
to enable persons skilled in such machines to hâve constructed and 
applied his improvements without further exercise of the in- 
ventive faculty, was one of the facts found in favor of Ligowsky 
in the interférence proceedings by the examiner of interférences. 
Upon appeal, the board of examiners in chief were of a contrary 
opinion; but, on ûnal appeal to the commissioner in person, the 
décision of the examiner of interférences was affirmed, the com- 
missioner distinctly deciding that "Ligowsky's sketches show the 
endless band mechanism for giving it intermittent motion and a 
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suitable shell delivery." "Thej, tlierefore," said tte commissioner, 
"disclose the improvement in controrersy suflaciently to entitle 
him to properly claim that he had a conception of that invention 
in 1887." 

Tliese diÊfering conclusions of tlie several boards of the patent 
office who heard the évidence submitted. upon this vital question 
of the adequacy of Ligowsky's conception of this invention in 1887 
clearly indicate that the question was one not free from douht, 
although the final conclusion was favorable to Ligowsky. Some 
évidence haa been submitted upon this question which was not be- 
fore the commissioner. It consista principally in expert opinion 
and criticism of Ligowsky's sketch drawings, and of the drawings 
and spécifications attached to Ligowsky's application for a pat- 
ent. Thèse seven original sketches are undoubtedly rude and im- 
perfect, and do not show, or attempt to show, an organized work- 
ing machine. But we do not regard this as a vital defect. The 
daims put in interférence do not involve anything more than 
certain improvements upon machines well known in the art, and 
contemplate a combination of certain novel features with the 
loading tools and other devices of the old Peters machine. The 
question as to whether thèse slî^etches so clearly show the novel 
features as that one familiar with the construction and opération 
of the Peters machine could from thèse construct a machine em- 
bodying the endless belt feature is one addressed to persons pos- 
sessing a mass of information about the old art. If such persons, 
from thèse sketches, could construct a machine contâining the im- 
provements conceived by Ligowsky, without the further exercise 
of the inventive, faculty, then it is very clear that Ligowsky must 
be held to hâve had a suflacient conception in 1887 to entitle him, 
on a question of priority, to carry the date of his invention back 
to the date of thèse drawings. That they are incompréhensible 
to one unacquainted with such machinery, or to a mechanic un- 
aware of what they purported to be, is no answer. That they do 
not in ail respects show the relation of the novel features to the 
old loading tools, nor describe precisely the mode of attachment, 
nor, with scientific exactness, show other détails of the combi- 
nation, is not fatal, if the absent features are such as would be 
readily supplied by a mechanic familiar with the subject, and 
without pequiring further invention. The well-known statement of 
the doctrine touching the sufflciency of description in the spécifica- 
tions and drawings of an application for a patentable novelty by Jus- 
tice Bradley, in Loom Co. v. Higgins, 105 U. S. 586, applies with even 
greater force to the adequacy of such sketch drawings, when the 
question is one of carrying back the date of an invention to the 
time of flrst conception. In the case referred to, Justice Bradley, 
for the court, said: 

"If a mechanical engineer Invents an Improvement on any of the appendages 
of a steam engine, such as the valve gear, the condenser, the" steam chest, the 
walking beam, the parallel motion, or what not, he is not obliged, in order to 
make himself understood, to describe the engine, nor the particular appendage 
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to which the Improvement refers, nor Its mode of connection with the principal 
machine. Thèse are already famlllar to others skilled in that Idnd of machinery. 
He may begin at the point where his invention begins, and describe what he has 
made that Is new, and what It replaces of the old. That which la common and 
well Imowu is as if it were written ont in the patent, and dellneated in the draw- 
Ings." 

The seven drawings made by Ligowsky are not a connected sé- 
ries. Neither do they, or any one of them, delineate a f ully or- 
ganized machine. Some of them represent one feature, and some 
another, and ail ehow that they were expérimental in character, 
and indicate but roughly the progress of the idea in the inventor's 
mind. We hère set them ont, prefacing that the one appearing 
to be No. 6 is the first made in order of time. 
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The explanations and notes found on them were generally con- 
temporaneous with the sketch, and are to be taken as eonstitut- 
ing évidence as to the state of the conception in the inventor's 
mind at the time. The explanation made by Ligowsky of thèse 
drawings on the interférence proceeding was as follows: 

"Q, 25. Please look at sketch No. 1, and state what it Is Intended to represent. 
A. Sketch. No. 1 shows a double endless leather belt, with a centrally inserted 
thin métal steel band, riveted together wlth copper rivets. Upon the outer face 
of this belt are mounted metalllc shell cases of carriers, -whose bore coïncide 
with a hole eut In said endless belt, so as to allow the empty shells to be Inserted. 
On said drawing I observe notes written in my handwrltlng, explaining the dé- 
tails and manner of maklng such a belt. The flrst note reads: 'Shell case to be 
turned thin at base, and crimped under into the belt, and whlch wlll cause same 
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to conform with face of puUeys.' Second quofc.tioii: 'Endless double belt with 
metallic strip center.' Last note reads: 'Make base wider for holding rivet.' 
ïUis referred to a method of stifeening the shell case on the belt. Q. 26. State 
when thèse notes quoted in your last answer were put on the drawing. A. My 
recollection is that thèse notes were added to the drawing a day or two after 
it was made. There was some difflculty in securing this case flrmly on the 
leather, and various Ideas occurred to me; but the crimping under of the thin 
end of the case prevalled with me, and, in order not to hâve it slip my memory, 
I made a note of same upon the drawing. Q. 27. Please look at sketch No. 2, 
and describe what it is intended to represent. A. Sketch No. 2 shows a puUey 
for driving an endless belt in combination with an actuating device. This 
actuating device consists of a can-nosed link and hook, whlch was to be driven 
from above by an eccentric or cam wheel, whlch would impart a reciprocating 
motion to the same to the link. ïhe opération of this Itak, which was pendent 
from a knee joint, shown just below the word 'top,' and above the red Une of 
the sketch, is as foUows: The link, in Its downward stroke, cornes in contact 
with a pin and roUer mounted in the spokes of the puUey, engaging itself with 
the pin and relier by slidlng along on same until the portion of the link repre- 
senting the barb or hook of the link is reached, whereupon, belng pendent, it 
drops into engagement by its own weight. There is a note on hère, which I will 
read: 'Pulley with lifting device for an endless belt.' The note is on the right 
hand of the drawing, at the bottom, just below my signature and the date. Q. 
28. In whose handwriting is the note, and when was the same put on the draw- 
ing? A. The handwriting is my own, and it was executed together with the 
date, on September 3, 1887. Q. 29. Please look at sketch No. 3, and describe 
the construction and intended opération of the machine there illustrated. A. 
Sketch No. 3 représente a sketch made by me of a shell loading device, consisting 
of two polygonal wheels or pulleys carrylng an endless chain, with shell cases 
or carriers on the individual links, and said chain mounted in position on a 
frame. The combination of the frame and reciprocating tool carrier is shown, 
and the method of attaehing the actuating link to the driving polygonal pulley. 
ïhe tool carrier is shown In position In a guiding frame, and in connection with 
an eccentric disk by means of a short pitman. In rear of this eccentric disk is 
shown a driving pulley and belt. The guide for the tool carrier is under eut, 
and hangs over the center of the table which holds the chain. To the right, and 
marked by the word 'feeder,' is shown the feeding tube in position, and mounted 
on the supporting spider or rest. On the right-hand upper corner is shown a 
détail view of the actuating puUey and driving link. Q. 30. Please look at sketch 
No. 4, and state what it is intended to represent. A. Sketch No. 4 is a sketch 
niade by me on September 26, 1887, which is best explained by an accompanying 
note written in my handwriting, and whlch reads as follows: 'Multiple jointed 
links of endless chain and shell carrier to take up wear. Shell case and main 
link cast in one.' TJiis Unk was intended to be made with an intermediate short 
link, and double pinned, so as to reduce its wear. Q. 31. Please look at sketch 
No. 5, and state what the same is intended to represent. A. Sketch No. 5, bearing 
my signature, and dated November 7, 1887, represents a sketch of one end of 
the driving end of my cartridge loading device, showing an improved method 
of driving same by means of a combined sprocket and chain, and pawl and 
ratchet movement. Said pawl and ratehet movement bemg driven from the tool 
carrier by the means of a slide link and roUer, the pawl being inserted at one end 
of the link, near the axis of the sprocket wheel, and engaging into the teeth of 
the ratchet wheel, which Is set before the sprocket wheel. This engagement Is 
accomplished either by a llght Inward pressure, produeed by a spring, or by a 
gravity pawl. Q. 32. Please look at sketch No. 6, and state what it represents. 
A. Sketch No. 6 represents a cartridge loading device, bearing my name and note 
written in my handwriting. The note reads: 'Rotating shell carrylng belt, 
with fixed tool holder.' I believe this sketch to be my first Idea of an endless 
belt cartridge loading device; said sketch bearing évidence of having been ex- 
ecuted at the Serew & Tap Co.'s shop, being drawn on the heavy peculiar draw- 
ing paper used at this place. In this sketch the tool carrier is stationary, and 
the loading tools are intended to be driven through a fixed rest, by cam or crank 
motion, from a shaft running parallel with the tool carrier. The shell feeding 
tube or device, marked with the word 'feeder,' Is shown in its proper position 
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on thls sketch. AIso, the powdCT magazine, shot magazine, wad-cntting devlce, 
and the ejector, shown In thelr relative positions. Q. 33. Please look at sketch 
No. 7, and state what it represents. A. .Sketch No. 7 represents a scrap whlch 
I recently found in the drawer of my drafting table. Evldently, by accident, 
a portion of thls sketch was torn off. Whether thls sketch orlginally had any 
date or signature, I cannot posltlvely state; but it was made, I am positive, 
about the same tlme the other compléter sketches were made. The visible por- 
tion of thls sketch shows the end view of an endless chain cartridge loading 
device, wlth a dlflerently arranged tool rest guide. ïhis guide Is in the form of 
an arch, wlth a port or aperture underneath, through whlch the cliain would run. 
Underneath is shown an end view of the polygonal drivlng wheel carrier lying 
around it. To the left of the polygonal wheel drivlng shaft is shown the sprocket 
wheel, drivlng the polygonal wheel and chain. On top of the tool carrier guide is 
shown the location of the bcarings for the crank shaft, for drivlng the tool carrier. 
In dotted Unes is shown the path of travel of the ends of the tool carrier and 
ot the drivlng pulley." 

To show the wide différence of opinion as to what is shown by 
thèse drawings, we set out the view Hisey took of them upon the 
same trial: 

"A. After examlning the sketches Nos. 1 and 7, Inclusive, I am unable to see 
a machine in an organized form. Sketch No. 3, in so far as I can see, shows an 
endless band, a cross-head and connections to a crank wheel, and a bracket or 
housing ovèr and above the main table, and a device for moving sald chain, 
whlch, from my expérience as a mechanic, would not glve the tmnd or cliain 
an accurate motion, as there is no device shown to stop the chain or band at 
ita proper place. The momentum whlch the device, as shown In sketch No. 3, 
glves the band, would carry it past its proper place; and thls sltetch showing 
no device or tool for placlng the powder, no wad devlces, no shot device, and no 
wad rammers, but shows some klnd of a device near the drivlng prismatic 
disk, and on top of the main table, that I do not understand. Sketch No, 6, I 
am unable to say what it represents. Sketch No. 1 shows In part and in straight 
Une possibly meant for a band, but, as it is shown solid throughout the view, 
I cannot see how it couid be used in an endless band cartridge loading machine. 
Sketch No. 5 shows a portion of a crank shaft, and a connection to a pièce that 

1 am unable to say what it represents; thls crank shaft or pièce having a 
bracket support and bearing as shovra in sketch, and a device wlth an endless 
sprocket chain, but cannot see what it Is Intended to perform, It also shows a 
portion of a leg, and a portion of a table, and a portion of a band. Sketch No. 

2 shows a wheel or pulley wlth some kind of a hook device simllar to that in 
sketch No. 3. Sketch No. 4 shows a sprocket wheel and a pièce of chain wrapped 
around It. The rest of the sketches on sketch No. 4, I am unable to make out 
what they are. And sketch No. 7 shows, I should judge. In part, an end view, 
in part; but I am unable to make out what it represents." 

Two technical experts, Mr. Melville E^ Dayton and Mr. James 
W. See, were examined for the complainants. Their testimony 
was of great length, and their cross-examination equally as elab- 
orate. It must be said as to both of thèse witnesses that, while 
they show great critical capacity, neither has any practical ex- 
périence in the construction or opération of cartridge loading ma- 
chines. Their évidence is, in substance, an elaborate argument 
for the purpose of showing that the sketches of Ligowsky left un- 
solved many mechanical questions, which were of such dignity, 
in their opinion, as to require invention to carry into practical 
effect the endless belt idea indicated by thèse drawings. Upon 
the other hand, the soundness of the judgment of the patent office 
as to the adequacy of thèse sketches has been supported by the 
opinion of certain other mechanical experts, who hâve the clear 
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advantage of being thoroughly acquainted in a practical way with 
the construction and opération of cartridge loading machines. 
Thèse witnesses are Franklin L. Chamberlain and Fred Holz. Mr. 
Chamberlain had been in the business oï designing, constructing, 
and operating cartridge loading machines for about 20 years, 
and was the patentée of two machines of the old type, being pat- 
ents Nos. 293,980, issued April 1, 1884, and 320,219, issued June 
16, 1885. This disinterested and very intelligent witness was of 
opinion that thèse drawings, takèn together, do show, to one fa- 
miliar with the subject, the endlesa chain and mechanism for mov- 
ing the same. He also said that: 

"They show, further than thls, a rougli view or sketcli, which Is a very proper 
term for the papers, of the ideas of an inventer, as plalnly shown, and in many 
Instances written in words that show, in addition to the idea given by their form, 
wtiat parts of the machine are représentée! ; and that, talien togetlier, we hâve 
the essential features of a complète machine, showing powder magazine, ram- 
mer, powder feeder, wad strip, éjecter, shell feeder, cônes, and cranljs, but not 
duplicating rammers or wad feeders, such duplication not being necessary in an 
inventor's sketch." 

Comparing the claims made by Tenner in his application for 
British patent No. 12,140, on substantially the same claims now 
in issue, this witness was of opinion that thèse sketches show ail 
the essential features found in that patent, and that they adequate- 
ly represent and illustrate ail the essential features covered by 
Ligowsky's application for a patent flled June 20, 1889. The prac- 
tical knowledge of this witness entitles him to a great deal of 
weight, and the very clear way in which, under a very trying and 
prolix cross-examination, he vindicated his technical knowledge of 
the matters hère involved, serves to give his testimony additional 
weight. 

Mr. Frederick Holz was likewise a practical machinist, and ac- 
quainted with the old form machine, both in construction and 
mode of opération. He was the superintendent of the Cincinnati 
Screw & Tap Company, and Hisey's work in remodeling the old 
Peters machines was done under his supervision. Mr. Holz was 
of opinion that any skilled mechanic, technically acquainted with 
the old form of machine, eould, aided by thèse Ligowsky sketches, 
construct a machine embodying the endless belt idea, and adapt 
the same to the old loading tools and other devices of the old art. 
He thought that he himself would hâve no diflBculty to overcome 
in building such a machine which could not be removed by the 
exercise of purely mechanical skill and technical knowledge. 

William S. Bâtes, a mechanical expert of considérable expéri- 
ence, has also testifled favorably to the adequacy of thèse sketches 
as a guide in the construction of a machine when supplemented 
by a technical acquaintance with the Peters machines and mère 
mechanical skill. This witness was also of opinion that the pho- 
tographs of the machine made by Hisey and Tenner in Germany, 
and which were confessedly used by Ligowsky and the draftsman 
who aided in the préparation of his drawings and spécifications 
for his application for a patent, show substantially the devices 
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indicated by Ligowsky's sketches in combination with tlie load- 
ing tools and other devices found in the old Peters machine; tbe 
loading tools of the Peters machine being arranged in a cluster, while 
in both Ligowsky's sketches and the photographs of Hisey's ma- 
chine they are in a straight line. 

It is deemed unnecessary to enter upon a eritical considération 
of the alleged defects in thèse sketches, whatever they are, al- 
though some of them sgem quite serions. The experts examined 
in favor of complainants' view of the case hâve strongly preseuted 
the reasons in support of an opinion that thèse sketches are so 
imperfect and vague as to require one undertaking to construct 
such a machine by their guidance to further exercise the inventive 
faculty. On the other hand, the opposing experts are equally clear 
in opinion that the sketches are sufflciently clear and complète to 
enable one familiar with the old art to construct such a machine, 
and properly arrange the loading tools and other devices of the 
Peters machine, in combination with the novel features illustrated 
by the sketches, and covered by the claims of Ligowsky put in in- 
terférence. 

It has been asked why Ligowsky laid aside his sketches, and 
ceased to work ont his conception; and the suggestion is made 
that he found himself confronted with mechanical problems which 
he could not solve, and had therefore abandoned his conception as 
not practical. This suggestion has its weight, but is seemingly 
met by his own account of the matter, which, in substance, is this: 
First. That he endeavored to interest the Peters Company in his 
invention without resuit, his information from Holz being that 
they were not likely to throw away ail their labor on their own 
invention to try another experiment. Second. He was a poor 
man, without capital to construct a machine or push his invention. 
Third. He was, on his évidence, steadily endeavoring to get Hisey 
to take up the conception, and combine it with what he then sup- 
posed to be Hisey's new round table machine. That Hisey knew 
ail that Ligowsky had developed is true on Ligowsky's évidence, 
and is in accord with what we should expect from a knowledge of 
human conduct. They were both spéculative inventors, exceed- 
ingly intimate, as a conséquence of their interest in cartridge load- 
ing machinery. That they should fully discuss ail the advantages 
and disadvantages of this new idea is just what we should expect, 
and just what occurred, according to Ligowsky. The latter says 
that he explained his conception to Hisey, with the old machine 
présent, and illustrated his conception with chalk sketches made 
at the shop. To a quick, smart mechanic like Hisey, such an oral 
explanation, aided by the exhibited sketches, or by chalk sketches, 
was quite sufficient to put him in full possession of the whole idea. 
There is a sensé in which Hisey's original drawing No. 1, of May 
10, 1888, is properly to be regarded as an expression by Ligowsky 
of his conception. If that was drawn as an expression of Ligow- 
sky's plan, only changing the location of the driving power, then 
it is but another document illustrating the progress of the invent- 
or. and the clearness and fullness with which he had disclosed 
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his conception to one who, in a sensé, was but a draftsman, act- 
ing for him. 

The line between that which is invention and tliat which is but 
the exercise of mère mechanical skill is sometimes difflcult to trace. 
But we hâve corne from the reading of the arguments of counsel, 
and the disquisitions of the experts, with a more or less decided 
impression that that which remained imperfect in the Ligowsky 
sketches was remediable by the exercise of the technical knowl- 
edge of mechanics familiar with the construction and opération 
of the old Peters machine. It certainly is not clear that the de- 
fects which are observable in those sketches are greater than would 
be found in any rough expérimental drawings of complicated ma- 
chinery, — drawings not intended to do more than suggest what 
was then in the mind of the inventer. This impression requires 
that that which has been done shall stand. The complainant has 
not produced that "thorough conviction" that he is the flrst in- 
venter of thèse improvements, which he must do to justify a 
decree annulling the deliberate and well-considered action of the 
patent ofiSce. The assumption that Ligowsky did and said ail 
that is ascribed to him leads to the conviction that ail the knowl- 
edge which Hisey had when he produced Ms original drawing of 
May 10, 1888, or his working drawings in the summer of that year, 
was derived from Ligowsky, and that the disclosures to him were 
sufflciently fuU and clear to enable him, as a good mechanic, to 
complète that which was defective, and construct a machine upon 
the description which had been given him. There are many inex- 
plicable things tending to cast a donbt as to who is the flrst in- 
venter. Some of them we hâve stated, and others hâve not been 
specifically referred to. On the whole case, however, we lean to 
the correctness of the judgment of the circuit court, and of the 
action of the patent office. This mental attitude is one which re- 
quires that the decree of the circuit court shall stand. It is there- 
fore afflrmed, with costs. 



THE CITY OF KINGSTON. 

BUTLER V. THE OITY OF KINGSTON. 

(District Court, D. Washington, N. D. November 24, 1896.) 

SHIPPING— ISrjURT TO PaSSENOER— BUKDBN OF Proof. 

The law imposes upon carriers of passengers the duty of exercising a hlgh 
degree of care for their safety, and, in particular, of seeing that ail openlngs In 
the decks of vessels, upon which passengers are permltted to walk, are securely 
closed or guarded; and, where a passenger is injured by the giving way of the 
cover of an opening in the deck, it is incumbent upon the owner of the vessel 
to show, afflrmatively, that there was no fault or négligence on the part of the 
ofBceis and crew, causing the hijury. 

In Admiralty. Libel by Lawrence P. Butler, claiming damages 
for a Personal injury, suflered while a passenger on the steamer 
City of Kingston. Decree for libelant, awarding $1,200, with in- 
terest and costs. 
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E. W. Jennings and Wm. H. Gorham, for libelant 
James M. Ashton, for claimant. 

HANFOKD, District Judge. The libelant, while traveling as a 
passenger on tlie steamer City of Kingston, from Seattle to Port 
Townsend, stepped upon an iron lid, covering a round opening in 
the main deck, used for passing coal into the coal bunkers below. 
The lid was usually secure in its position, and flush with the sur- 
face of the deck, so that persons were in no danger of falling into 
the coal chute; but on this occasion, when Mr. Butler stepped 
there, the lid tipped, so that he fell partially into the hole, and 
was severely injured. The évidence shows afQrmatively that the 
captain and offlcers were in the habit of carefully inspecting the 
vessel daily, but no offlcer made any particular examination of this 
opening in the deck after coal had been passed in a short time 
previous to the accident. The flrst mate, after testifying that he 
was on duty when the coal was passed in, and that he saw one of 
the crew, named Wilson, carefully remove the particles of coal 
from the edges of the opening, and put the cover in place, and 
stamp upon it, to make sure of its being in its proper position, 
afterwards corrected his testimony, admitting that he was entirely 
mistaken in regard to Wilson being the man who closed the open- 
ing. There is no satisfactory or convincing testimony as to the 
exact manner in which the covering was replaced. It îs certain 
that the accident could not hâve happened if the lid had been in 
its proper place when the libelant stepped upon it, and there is 
no évidence to raise even a susnicion that Mr. Butler himself was 
in fault, or in any way contributed to his injury. 

The laAv imposes upon carriers of passengers the gênerai duty of 
exercising a high degree of care for their safety, and, in particular, 
the duty of seeing that ail openings in the decks upon which pas- 
sengers are permitted to walk are securely closed or properly 
guarded, so that they cannot become traps to catch the unwary; 
and I hold that, where a passenger is injured in the manner in 
which Mr. Butler was injured, it is incumbent upon the défendant 
to show aflrmatively that there was no fault or négligence on 
the part of the oAScers and crew of the vessel causing the injury. 
In tliis case, the défendant having failed to show how the cover to 
this coal bunker came to be in a position which would admit of 
its tipping when Mr. Butler stepped upon it, it must pay damages 
tocompensate him for his injury. 

I flnd that the sum of $1,200 will be a reasonable compensation 
for the injury. A decree will be entered, awarding that sum and 
interest at 7 per cent, per annum from the date of filing the libel, 
and costa. 



PIEBCE V. COEKIQAN. 657 

PIBRCB et al. v. COERIGAN et aL 

(Circuit Court, W. D. Pennsylvania. Deeember 28, 1896.) 

No. 2. 

RKMOVAii OF Causes— Delat in Filing Copy of Record. 

Failure to file a copy of the record on or before the first day of the session 
next after the order of the state court that it proceed no further, etc., does not 
deprive the fédéral court of jurisdiction, and it will not remand the case when 
satisfîed that the delay was due to the erroneous belief that the district was 
dirided into divisions, and that défendants had the right to file the record at 
the next session held in the place most convenient to them,— the failure not 
having caused any delay in the trial. 

This was a suit by Walter Pierce and others against Corrigan, 
McKinney & Co. The case was heard upon a rule to show cause why 
it should not be remanded to the state court, from which it had been 
removed. 

I. M. Imbrie, for plaintiffs. 

J. E. IngersoU and Tanner & Whitla, for défendants. 

AOHESON, Circuit Judge. The ground upon which the court is 
asked to remand this case is the défendants' failure to file a copy of 
the record on or before the flrst day of the session of the court next 
after July 21, 189G, the date of the order of the state court that it 
proceed no further, etc. The first succeeding term was that at 
Scranton, beginning the first Monday of September; the second was 
that at WUliamsport, beginning the third Monday of September; the 
third was that at Pittsburgh, beginning the second Monday of No- 
vember, 1896; and the fourth term that at Erie, beginning the sec- 
ond Monday of January, 1897. A copy of the record was filed at 
Erie, immediately after the granting of this rule, on November 19, 
1896. In their answer to the rule the défendants set up that they 
were adrised by their counsel that there were divisions of the West- 
ern district of Pennsylvania, and that they had the right to take 
their removal to such division as was most convenient to them for 
trial; that Erie was the most convenient place, and they were ad- 
vised that they had until the second Monday of January to file the 
copy of the record there. 

I am convinced of the truth of thèse allégations, and also of the 
entire good faith of the défendants. The statements of the défend- 
ants' counsel satisfy me that the delay in filing the record was alto- 
gether in conséquence of their supposition that this judicial district 
was eut up into divisions, and that tjie practice hère was the same as 
that which prevails in the Northern district of Ohio, where the de- 
fendants and their home counsel réside. The delay in filing a copy 
of the record bas not caused any delay in the trial. Now, influeneed 
by thèse considérations, I am indisposed to remand the cause. It is 
settled that, where a copy of the record is filed ont of time, it is 
within the sound légal discrétion of the circuit court to proceed as 
if it had been filed within the time prescribed by the statute. Rail- 
77P.-42 



658 77 FEDERAL REPORTER. 

way Co. V. McLean, 108 U. S. 212, 216, 2 Sup. Ct. 498, 500. There the 
suprême court said: 

"Thèse cases abundantly sastain the proposition that the failure to file a copy 
of the record on or before the first day of the- succeeding session of the fédéral 
court does not deprive that court of jurisdiction to proceed in the action, and 
that whether it should do so or not upon the filing of such copy is for it to déter- 
mine." 

In Lucker v. Assurance Ce, 66 Fed. 161, a case somewhat like this 
one, Judge Simonton accepted the explanation of counsel as to their 
misappreliension with respect to the place and time of flling a copy 
of the record as a suflacient excuse for a default, and retained juris- 
diction of the case on terms. This précèdent I will follow. 

And now, December 28, 1896, the motion to remand is denied, 
upon the terms that the défendants file an answer or counter state- 
ment to the plaintiffs' déclaration or statement of claim, and put in 
a plea Within 30 days from this date, and that the trial of the case 
shall take place at Pittsburgh, at the next (May) term, if the plaintifEs 
shall so elect and more the court for an order to that efEect on or be- 
fore the first Monday of February, 1897. 



CITY OF LINCOLN v. LINCOLN ST. RY. CO. et al 
(Circuit Court, D. Nebraska. December 14, 1896.) 

1. Rbmovai, of Causes— Fédérai, Question— PiiBADings. 

To glve the right of removal f roin a state to a fédéral court on the ground 
that the cause of action arises under the laws of the United States, that fact 
must appear on the face of the plalntiff's bill. It is not sufflclent that the is- 
sues raised by the pleadings of the défendant may présent a fédéral ques- 
tion. 

2. Samb— Suit for Pavino Tax--Possession ov Pkopbbtt bt Fbpbkal Coxirt. 

A suit agalnst a etreet-rallway company to coUect a paving tax assessed 
against it under its contract with the city cannot be removed into a fédéral 
court merely because the property of the company is in possession of that 
court in another suit for the foreclosure of a mortgage thereon. 

This was a bill by the city of Lincoln against the Lincoln Street- 
Railway Company and others. The cause was removed into this 
court from the district court of Lancaster county, Neb., and is now 
keard on motion to remand. 

N. C. Abbott and G. M. Lambertson, for complainant. 
W. G. Clark, for défendant B. D. Slaughter, receiver. 

SHIRAS, District Judge. The bill in this case waa flled in the 
district court of Lancaster county, Neb., it being charged therein 
that the Lincoln Street-Eailway Company was largely indebted to 
the complainant for paving done on the streets of the city of Lin- 
coln ovér which the Unes of the street railway extended, it being 
averred that the street- railway company, by contract with the city, 
was bound to pave, or to pay the cost of paving, so much of the 
streets as are between the rails of the street-railway track ; that the 
araounts due for such paving had been duly assessed as a tax against 
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tlie street-raiiway company by the mayor and city council of the 
city of Lincoln, and were a lien on the property of the railway com- 
pany. It is also averred that there are due taxes levied by the 
city on the property of the railway company, and the prayer of the 
bill is that an accounting should be had of the amounts due the city 
for spécial assessments and for the gênerai taxes ; that the railway 
company be decreed to pay the amount found due, and, in default 
thereof, the property and franchise of the railway company be sold, 
and that the lien for taxes due the city be declared to be the ârst 
and paramount lien on the property and its proceeds. 

When this bill was filed, the property of the railway company was 
under the control of this court, and was in possession of and was 
being managed by Brad D. Slaughter as receiver, he having been 
originally so appointed in the case of Joseph Sampson against tbp 
Lincoln Street-Railway Company, and reappointed under the bil? 
flled in this court by the New York Security & Trust Company, seek- 
ing a foreclosure of a mortgage executed by the street-raiiway com- 
pany to secure bonds issued by the company. To the présent bil! 
the défendants are the street-raiiway company, Joseph Sampson, 
the New York Security & Trust Company, the Guaranty Trust Com- 
pany, and Brad D. Slaughter, the receiver of this court, leave hav- 
ing been granted by this court to make the receiver a party défend- 
ant to the suit in the state court. Upon entering his appearance 
in the state court, the receiver flled a pétition asking for the removal 
of the case into this court on the ground that the suit was one aris- 
ing under the constitution and laws of the United States, and that 
this court has the exclusive right to détermine the order, priority, 
and validity of the several liens asserted against the property now 
in possession of this court. The removal was not ordered by the 
state court, and thereupon the défendant Slaughter procured a 
transcript of the record, and filed the same in this court; and the 
complainant, appearing for that purpose, moves the court for an 
order remanding the case on the ground that this court has not ju- 
risdiction. 

The complainant, the city of Lincoln, and the défendant the street- 
raiiway company are both corporations created under the laws of 
the state of Nebraska, and the receiver is a citizen of the named 
state, 80 the right of removal cannot be claimed upon the ground of 
diversity of citizenship. To create the right of removal on the 
ground that the cause of action arises under the laws of the United 
States, it must appear on the face of complainant's bill that the 
relief sought is based upon or springs from such laws; and it is not 
sufficient for it to be claimed that teh issues, as the same may be pre- 
sented by the pleading of the défendant, may présent a fédéral 
question. Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 
Sup. et. 654; Chappell v. Waterworth, 155 U. S. 102, 15 Sup. Ct. 
34; Railroad Co. v. Skottowe, 162 U. S. 490, 16 Sup. Ct. 869. The 
bill in this case is not based upon any alleged wrongful acts of com- 
mission or omission on part of the receiver, and therefore the case 
does not corne within the doctrine recognized in Bock v. Perkins, 
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139 U. S. 628, 11 Sup. Ct. 677, wherein it was held that "a case, there- 
fore, depending upon the inquiry wliether a marshal or his deputy 
lias rightfully executed a lawful precept directed to the former 
from a court of the United States is one arising under the laws of 
the United States." If the bill in this case charged that the re- 
ceiver appointed by this court had in some manner failed to prop- 
erly perform his duty as receiver, and had therehy caused wrong 
or injury to complainant, it might be that it should then be held 
that the cause of action was one arising under the laws of the Unit- 
ed States, within the meaning of the acts of congress of 1887-88. 
The relief prayed in the bill is not in any manner based upon the 
action or nonaction of the receiver. The grounds of relief relied 
on are that under the contract entered into between the city of 
Lincoln and the street-railway company, the latter became bound to 
pay the cost of paving so much of the streets, wherein its Unes of 
railway are located, as lie between the rails of the track, and that 
upon the failure to make such payment the city had the right, un- 
der its charter, to assess the cost thereof against the company. 
The right to make and enforce thèse spécial assessments and to col- 
lect the gênerai taxes assessed against the company, if it exists, is 
not derived from or claimed under any provision of the fédéral con- 
stitution or laws, but arises wholly under the laws of the state of 
Nebraska, the charter of the city, and the contract between the city 
and the street-railway company; and therefore it cannot be saîd 
that the complainant's case is one based upon or arising under the 
laws or constitution of the United States. 

It is f urther urged in support of the right of removal that, as this 
court is in possession of the railway property in a proceeding 
brought to foreclose the mortgage upon the company's property, 
and had such possession before the présent bill was flled by the city 
of Lincoln, it is for this court to adjudicate the question of the 
priority of the liens thereon, and to direct and control the sale of 
the mortgaged property. This fact may limit the extent to-which 
the state court may properly go in dealing with the questions pre- 
sented by complainant's bill, but it does not defeat the jurisdiction 
of that court over the case presented by the bill. The state court 
has jurisdiction to hear and détermine the question whether the 
street-railway company is indebted to the city of Lincoln upon the 
spécial assessments for paving, and also whether it is indebted for 
taxes gênerai ly, and to adjudicate the amount thereof. If that 
court should seek to progress f urther, and should attempt to enforce 
the collection of the amounts adjudged tobe due by ordering a sale 
of the property, or any portion thereof, it would then be met with 
the fact that the property is in the possession and under the control 
of this court, and is thus, so long as the possession of this court 
continues, out of the plane of state jurisdiction. Covell v. Hey- 
man, 111 U. S. 176, 4 Sup. Ct. 355; Gates v. Bucki, 4 0. C. A. 116, 
53 Fed. 961. The fact, however, that the property of the railway 
company is in possession of this court under the bills flled by Jo- 
seph Sampson and the New York Security & Trust Company, and 
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that thereby this court has the jurisdiction to order a sale of tlie 
property, to marshal the proceeds, and to settle the priority of liens 
on the property, does not defeat the lawful jurisdiction of the state 
court to hear and détermine the question whether the street-railway 
Company is indebted to the complainant city for taxes, spécial or 
gênerai, and to. decree the amount thereof , because this may be done 
without interfering with the possession of the property in this court, 
and without producing a conflict between the process of the courts. 
The situation in this case is fairly illustrated by the facts in the 
case of Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, in which It 
was held that an administrator appointed by a state court is an 
officer of the court, and his possession of the property belonging to 
the defendant's estate brings it into the possession of the court, and 
such possession cannot be disturbed by a proceeding brought in, or 
process issued from, a fédéral court; but that a créditer, if he be a 
citizen of a state other than that of the citizenship of the admin- 
istrator, and the amount exceeds |2,000, exclusiye of costs and in- 
terest, may proceed against the administrator in a fédéral court for 
the purpose of establishing his claim against the estate, but when 
he seeks payment of the claim thus established he must apply to 
the court of administration. In the course of the opinion in that 
case Mr. Justice Brewer, speaking for the court, uses the following 
language: 

"While tlie validlty of the claim against the reeelver may be established In 
the state court, the administration of the property in the hands of the receiver 
remains wlth the fédéral court, whose officer he Is, and the amount the claimant 
wlU reeeive from the proceeds of the property In the hands of the receiver is 
not settled by the state court, which only détermines the validity and extent of 
the demand, but rests upon the resuit of the administration, as ordered by the 
fédéral court." 

Applying thèse principles to the case now under considération, 
it must be held that the district court of Lancaster county has full 
jurisdiction to adjudicate the question whether the street-railway 
Company is indebted to the complainant upon any of the matters 
alleged in the bill, and to decree the amount of such indebtedness, 
if any exists; and that, as this question is not dépendent upon any 
provision of the constitution or laws of the United States, the case 
is not one removable into this court under the provisions of the 
acts of congress of 1887-88. 

Motion to remand sustained. 



FIRST NAT. BANK OF CHICAGO t. STEINWAY et aL 

(Circuit Court, W. D. Pennsylvania. Uecember 28, 1896.) 

No. 15. 

Fbdbbai, Jurisdictjox— CHEDrTORs' Bill — State Judgment. 

A fédéral court has jurisdiction of a créditera' bill between citizen» of dififer- 
*!Qt States, though based upon the judgment of a state court, and notwith- 
standing the existence of statutory légal remédies in the state courts. 
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TMs was a creditors' bill by the First National Bank of Chicago 
against William Steinway & Sons and others. The cause was heard 
on demurrer to the bill. 

John Wilson, for plaintifE. 

Cohen & Israël and Knox & Reed, for défendants. 

Before ACHESON, Circuit Judge, and BUFPINGTON, District 
Judge. 

ACHESON, Circuit Judge. In Tube Works Co. v. Ballou, 146 U. 
S. 517, 523, 13 Sup. Ct. 165, 166, the suprême court said: 

"Wherë it is sought by équitable process to reach équitable interests of a debtor. 
the bill, unless otherwise provided by stattte, must set forth a iudgment in the 
jurisdiction where the suit in equity is brought, the issuing of an exécution thereon, 
and its return unsatisfied, or must make allégations showing that it is impossible 
to obtain such a judgment in any court within such jurisdiction." 

The bill hère conforms to thèse requirements, for it sets forth a 
judgment obtained in the court of common pleas No. 2 of Allegheny 
county, Pa., a writ of fieri facias issued thereon against the défend- 
ants therein, and a return of nulla bona. This is a creditors' bill in 
the usual form, between citizens of différent states, to reach équitable 
assets, and the amount in controversy is sufflcient to sustain the juris- 
diction of this court. In our opinion the objection that the bill is 
not maintainable because based upon a judgment of a state court is 
not tenable. Putman v. New Albany, 4 Biss. 365, Fed. Cas. No. 11, 
481; Wilkinson v. Yale, 6 McLean, 16, 18, Fed. Cas. No. 17,678; Gor- 
rell V. Dickson, 26 Fed. 454; Buckeye Engine Co. v. Donau Brewing 
Co., 47 Fed. 6; Tube Works Co. v. Ballou, supra; Owens v. Gotzian, 
4 Dill. 436, Fed. Cas. No. 10,634. Nor can we sustain the other 
ground of demurrer raised to our jurisdiction, namely. that statutory 
légal remédies are open to the plaintiff in the courts of Pennsylvania. 
The equity jurisdiction of the circuit court of the United States can- 
not be taken away or diminished by state législation. Barber v. Bar- 
ber, 21 How. 582, 592. In Mississippi Mills v. Cohn, 150 U. S. 202. 
14 Sup. Ct. 75, it was distinctly held that a creditors' bill to subject 
property of the debtor fraudulently standing in the name of a third 
party to the payment of judgments against the debtor is within the 
jurisdiction of a fédéral court, sitting as a court of equity, although, 
in the courts of the state in which the fédéral court sits, state légis- 
lation may hâve given the créditer a remedy at law. 

The demurrers are overruled, with léave to the défendants to an- 
swer the bill within 30 days from this date. 

BUFFINGTON, J., concurs. 
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PICKHAM V. WHEELER-BLISS MANUF'G CO. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 189T.) 

No. 312. 

1. Fedekal Courts— .TuRiSDtCTioNAL Amount— Kecoupment. 

Wlien the plaintiff's déclaration, in an action in the circuit court, sliowB 
a balance due of over $2,000, there is no lack or loss of jurisdlotlon by rea- 
son of the réduction of the recovery below $2^000 by a counterclaim for re- 
coupment, of whlch, beyond a sum which would not reduce his claim to 
$2,000, it does not appear that the plaintiff had knowledge, before bringlns 
suit. 

3. Appbal— Spécifications of Erkor — Waitek. < 

Speclflcations of error which, though quoted in the brief, are not therein 
supported by argument or citation, or even a suggestion to point out the 
question intended to be raised, must be regarded as waived, even if they 
hâve been notlced on the argument. 

. Samb — Spécifications of Ehrob. 

An exception and spécification of error directed to a portion of a charge to 
a jurj' containing several propositions, ^ome of which are favorable to the 
exceptant, are not available to raise the question of error In such charge. 

In Error to the Circuit Court of the United States for the Northern 
DiTision of the Northern District of Illinois. 

This was an action by the Wheeler-Bliss Manufacturing Company 
against Thomas F. Pickham. The plaintiff obtained a verdict for 
|1,500, and a motion for a new trial was denied. 69 Fed. 419. De- 
fendant brings error. 

A. C. Story, for plaintiff in error. 

James M. Flower, Frank J. Smith, and Harrison Musgrave, for de- 
fendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The action was in assumpsit for goods 
sold and delivered, and judgment was given for the plaintiff, the 
défendant in error, against the plaintiff in error, for less than $2,000. 
Of the errors assigned the only one supported in the brief by argu- 
ment or by a citation of authorities is that the court was without 
jurisdiction of the cause, or, as it is stated in the brief, "that the 
court erred in retaining jurisdiction of the case after it had become 
manifest that the extrême limit of the claitn of the plaintiff was less 
than two thousand dollars." It is a sufficient answer that the déc- 
laration alleged, and the accompanying statement of the account 
showed, a balance due of $2,610, and that the recovery was for a 
less sum only by reason of the counterclaim set up for recoupment, 
of which, beyond the sum of $400, it does not appear that the com- 
plainant had knowledge before bringing the action. There was 
therefore no lack or loss of jurisdiction. Hilton v. Dickinson, 108 
U. S. 165, 2 Sup. et. 424. There is nothing to the contrary in Bow- 
man v. Railway Co., 115 U. S. 611, 6 Sup. Ct. 192, and Carne v. Euss, 
152 U. S. 250, 14 Sup. Ct. 578. 

Under the second head of the brief for the plaintiff in error the 
gênerai proposition is urged that the défendant was entitled to re- 
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coup not merely what he lost on goods bought of the plaintiff, but 
for the destruction of bis market and the loss of his business by 
reason of the failure of the plaintiff to make good his guaranty to 
the défendant of an exclusive market in Chicago for the article sold 
by the plaintiff to the défendant, but there is no référence to any 
spécification of error, and we find none, under which the question 
arises. 

Under the third and fourth heads of the brief are quoted, but 
without références to the pages of the record where the rulings are 
shown, spécifications of error upon the exclusion of testimony, and 
upon the giving and refusing of instructions to the jury, but as none 
of them is supported by argument or citation, or even by a sugges- 
tion to enable the court to apprehend the exact question intended 
to be presented, they must be regarded as waived. There may 
hâve been suggestions in support of some of thèse spécifications at 
the hearing, but it cannot be permitted to the appellant, as a mat- 
ter of right, to bring forward in the oral argument questions not 
presented in the brief, and wMch by reason of the failure to argue 
them in the brief the other party was entitled to consider waived. 
But, while not required to go into such questions, we bave examined 
the record sufificiently to be convinced that no essential wrong, to thé 
préjudice of the plaintiff in error, was committed. 

The main question argued is whether, by that part of the court's 
charge set out in the fifteenth spécification of error, the jury in es- 
timating the damages was restricted to the considération of articles 
which remained on hand unsold, and forbidden to include in jury suf- 
fered in respect to articles which by reason of compétition the plain- 
tiff was forced to sell at reduced priées. In this particular the 
charge, as it appears in the record, is obscure and not quite intelli- 
gible; but, if erroneous, the exception and the spécification of error 
are not available, because the portion of the charge set out contains 
a number of separate propositions, one of which is distinctly favor- 
able to the plaintiff in error. There should bave been included in 
the exception and in the spécification of error only the part of the 
charge— the particular proposition — to which it was intended to ob- 
ject. In the respect complained of it may be observed that the in- 
struction is perhaps good so far as it goes, and the rule therefore 
applicable that if further instruction was desired it should hâve been 
asked. The judgment is afiQrnied. 



WEST CHICAGO ST. R. CO. v. BLLSWORTH. 
(Circuit Court of Appeals, Seventh Circuit. January 4, 1897.) 

No. 358. 

AjPEAL— DOCKBTINa CaSBS— DiSMTSSAIv. 

Rule 16 of the circuit court of appeals (11 C. C. A. evl.; 47 Fed. vlil.). In 
respect to dismlssing cases for failure to docket in tlme, -will not be applled 
■where, before the motion Is made, the cause bas been actually placed on 
the dûcket. 
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In Error to the Circuit Court of the United States for the Northerp 
Division of the Northern District of Hlinoia. 
Motion to dismiss the writ of error. 
John A. Rose, for street-railroad company. 
Elmer E. Beach, for défendant. 

Before WOODS, JENKTNS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The citation in this case was issued Sep- 
tember 15, and made returnable October 14, 1896. On the ensuing 
19th the judge Tvho signed the citation made a nunc pro tune order, aa 
of the 14th, extending the time for filing the record to October 24, 
1896. Two days before the expiration of that time, the plaintiff in er- 
ror caused the case to be doclieted in this court, and on the next day 
a motion to dismiss the writ of error, because the case was not docket- 
«d in time, was filed. The case of West v. Irwin, 9 U. S. App. 547, 4 
C. 0. A. 401, and 54 Fed. 419, is cited in support of the motion. That 
case was explained and distinguished in the opinion upon the motion 
of Daenell, intervener, in Farmers' Loan & Trust Co. v. Chicago & N. 
P. R. Co., 34 U. S. App. 626, 19 C. C. A. 477, and 73 Fed. 314. Rule 
16 of this court (11 C. C. A. cvi.; 47 Fed. viii.), in respect to the dis- 
missing of cases for failure to docliet in time, is essentially the same as 
rule 9 of the suprême court (12 Sup. Ct. ix.), in respect to which in Ow- 
Ings V. Tiernan, 10 Pet. 24, that court said: 

"The rule of the court for docketing and dlsmisslng causes has never been 
appUed t» any case where, before the motion was made, the cause had been 
«ctually placed on the docket." 

See, also, Gwin v. Breedlove, 15 Pet. 284; Bingham ▼. Morris, 7 
Craneh, 99; and Sparrow v. Strong, B Wall. 103. 

This court ruled the same way in the case of Chicago Dollar Direc- 
tory Co. V. Chicago Directory Co., 24 U. S. App. 525, 13 0. C. A. 8, 11, 
and 65 Fed. 463, and in an earlier unreported case. In the Krst cir- 
cuit a like ruling was made in Andrews v. Thum, 21 U. S. App. 459, 12 
C. C. A. 77, and 64 Fed. 149 ; and in other circuits the décisions favor a 
libéral practice, Freeman v. Clay, 2 U. S. App. 151, 1 C. C. A. 115, 
and 48 Fed. 849; McClellan v. Pyeatt, 4 U. S. App. 98, 1 C. 0. A. 241, 
and 49 Fed. 259; The Chatham, 8 U. S. App. 104, 3 C. O. A. 161, and 
52 Fed. 396; State of Florida v. Charlotte Harbor Phosphate Co., 30 
U. S. App. 536, 17 C. C. A. 472, and 70 Fed. 883; Jones v. Mann, 18 
C. C. A. 442, 72 Fed. 85. 

The motion is overruled. 



WONDERLY t. LAFAYETTE COUNTT. 

(Circuit Court, W. D. Missouri, W. D. December T, 1898.) 

1, Fedkbal Jdkisdictioiî— Ebvivok of Judgmbnt— Scibk Facias. 

Scire facias to reTive a judgment in a fédéral court being an ancUlary pro- 
ceeding, the court has jurisdiction, eveu tbough the parties are citizens of the 
■ame state. 
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2, SAME-^-PEiroiNG op Suit in State Court. 

The fact that one is suing in a state court upon a judgment of a fédéral court 
will not prevent him from proceèding at the same time in the fédéral court to 
revive the judgment by seire faeias. 

3. ReVIVOB of JdDGMENT— SCIKK PaOIAS — GENERAL Dbnial. 

A gênerai déniai of each and every allégation of the writ not admitted in 
the answer is a form of défense not permitted in scire faeias to revive a judg- 
ment. 

This was a proceèding by Charles P. Wonderly to revive in his be- 
half, as assignée, bj writ of scire faeias, a judgment in favor of Fran- 
cis D. O^ings against Lafayette county, Mo. Tlie case was heard on 
demurrer to certain paragraphs of the answer. 

Frederick A. Wind, for plaintiff. 
Elijah Robinson, for défendant. 

PHILIPS, District Judge. The plaintiff demurs to, certain para- 
graphs of the answer of the défendant to the pétition, which is a pro- 
ceèding of scire faeias to revive a judgment heretofore rendered in this 
court in favor of Francis D. Owings against the défendant county. 
The plaintiff, Wonderly, claims as assignée under said judgment. 

The flrst paragraph of the answer puts in issue the jurisdiction of 
this court over the parties, for the reason that both are résidents and 
citizens of the state of Missouri. As the proceèding to revive the 
judgment by scire faeias must be instituted and conducted in the court 
rendering the judgment, it is an ancillary proceèding, and for that 
reason the plea is not well taken, and the demurrer thereto is sus- 
tained. 

The second paragraph of the answer pleads that this court had nei- 
ther jurisdiction over the subject-matter nor of the person of the de- 
fendant when it rendered said judgment. The demurrer to this para- 
graph is sustained for the reason that the question of jurisdiction was 
adjudicated in the rendition of said judgment, and no fact is stated 
or shown by the answer authorizing this court, in this proceèding, to 
readjudicate that question. 

The f ourth paragraph of the answer allèges, as the reason why the 
judgment should not be revived, that the said judgment constitutes 
no lien upon any of the property of défendant, and is not entitled to, 
nor indeed can hâve, any such lien. This question was fully consider- 
ed by the court in the opinion flled herein heretofore, on the demurrer 
of the défendant to the scire faeias. For the reasons therein assigned, 
the demurrer to this paragrapli of the answer is sustained. 

The flfth paragraph of the answer pleads the pendency of another 
suit between thèse parties respecting said judgment in the circuit 
court of Lafayette county, Mo. It appears from the answer that the 
suit pending in said Lafayette county is an action founded on the judg- 
ment brought within 10 years after its rendition, and its purpose is 
to obtain a new judgment upon the judgment rendered in this court. 
While the ultimate effect of the two proceedings may be the same to 
ràe plaintiff, yet they are not of the same character, and there is no rea- 
son in law why the plaintiff may not resort to both remédies accorded 
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to Mm by law. If this were otherwise, the matter pleaded constitutes 
no défense to this action, for the reason tliat the pendency of another 
suit between the same parties respecting the same subject-matter in 
a State court is no bar to this proceeding in the United States circuit 
court. Holton v. Guiim, 76 Fed. 101, and authorities cited. The de- 
murrer to this paragraph is therefore sustained. 

The sixth paragraph of the answer allèges that the judgment in 
question "was rendered more than ten yeais ago, and that, by virtue 
of an act of the gênerai assembly of the state of Missouri of 1895, the 
said judgment, at the expiration of ten years from the date of its ren- 
dition, became absolutely null and void, and of no further force or ef- 
fect." This plea would be insuiïicient if for no other reason than that 
it does not suflSciently appear that said period of 10 years had rup at 
the institution of the proceeding for revivor by scire facias; and as it 
is a matter of fact, appearing from the face of the proceedings not con- 
troverted by the answer, that the writ of scire facias was sued ont 
within the 10 years, the demurrer to this plea is sustained. 

The plaintifE also présents a motion to strike out the third paragraph 
of the answer. This paragraph pleads the want of sufftcient knowl- 
edge or information as to whefher or not the said Francis D. Owings, 
the alleged assignor of the said judgment, ever did assign the same 
to plaintiff. This présents an issue of fact which is not concluded by 
any matter apparent on the fact of the pleadings herein, and, as it is 
a materîal fact to plaintiff's right of recovery, the motion to strike out 
the same is overruled. 

The plaintiff also moves to strike out the seventh paragraph of the 
answer. This part of the answer simply interposes a gênerai déniai 
to each and every allégation in the writ of scire facias not admitted in 
the answer to be true. While this gênerai allégation of the answer 
is perhaps not very material to the case, it is a character of défense 
not permissible in this form of procédure. The command of the writ 
of scire facias is that the défendant appear and show cause, if any, 
why the judgment should not be revived. It proceeds upon the légal 
assumption that ail matters in controversy between the parties re- 
specting the right of the plaintiff to hâve judgment were fully adju- 
dicated by the court, and thtngs and matters ordinarily to be showp 
by the défendant as to why the judgment should not be revived are 
such as hâve supervened or originated since its rendition. In other 
words, the défendant is called upon and required by the writ to show 
some affirmative fact why the plaintiff should not take judgment on 
his writ. For this reason, the motion to strike this paragraph out is 
sustained. 



THOMAS T. CINCINNATI, N. O. & T. P. RT. CO. 

(Circuit Court, S. D. Ohio, W. D. December 23, 1896.) 

RAII.ROAD Beoeivers — Assumption op Leasbs— Agreembkt of Parties. 

A railroad receiver, after paying some installments of rent for certain leased 
lots, refused thereafter to pay more than two-thirds of the rent reserved. 
This amount was refused, until, by agreement of the parties, an order of court 
was entered providing that the receipt thoreof should be without préjudice to 
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the lessor's right to sue the railroad company for the remainder, to forfeit the 
lease and dispossess the company, to make the receiver a party to any action 
required to accomplish thèse ends, and aiso at any time to require him to elect 
either to assume the lease or surrender the premises. It was aIso provided 
that payments made under this order should not constitute the receiver an 
assignée of the lease, or make him liable under its covenants. HeM, that the 
receiver's subséquent possession was traces We to the agreement evidenced by 
this order, and not to the lease, and that the only remedy of the lessor against 
him was to compel an élection to become an assignée of the lease or to sur- 
render the premises. 

Thèse were intervening pétitions by Drausin Wulsin and Jeptha 
Garrard, in the recelTership suit brought by Samuel Thomas against 
the Cincinnati, New Orléans & Texas Pacific Eailway Company. 

William Worthington and Drausin Wulsin, for petitioners. 
Harmon, Colston, Goldsmith & Hoadley, for receiver. 

TAFT, Circuit Judge. The intervening petitioners are owners, as 
trustées, of certain lots in the western part of the city of Cincin- 
nati, included in leases made by them to the Cincinnati, New Or- 
léans & Texas Pacifie Bailway Company. The rental flxed in the 
Wulsin lease is |1,797.25 a year. It contains a personal corenant 
by the lessee to pay the rent for 10 years from the 27th of March, 
A, D. 1886. There is a f urther provision that after the expiration of 
said 10 years there shall be no further liability on the personal 
covenant, but that the lessor shall look then only to the land for ail 
rents, taxes, charges, and assessments. The lease of Garrard, trus- 
tée, is exactly like that from Wulsin, trustée, in terms, but cov- 
ers différent lots, and the rental was $750 a year. The two leases 
together cover lots 2, 3, 4, and 5 east of Horne street, and scYeral 
lots west of Horne street. The company went into possession of 
the property and used a portion of the lots east of Horne street. 
Much of the land on both sides of Home street is from 25 to 
30 feet below the level of the surrounding streets, and is not availa- 
ble for use unless it is fllled and graded. On part of the 
lots east of Horne street a flil has been made by the railroad com- 
pany. On March 18, 1893, Samuel M. Felton was appointed as re- 
ceiver of ail the property, assets, rights, and franchises of the Cincin- 
nati, New Orléans & Texas Pacific Eailway Company, including ail 
the leasehold interests, and ail other property, real, personal, and 
mixed, held or possessed by it, to hâve and to hold same as the oflScer 
of, and under the order.s and directions of, this court. He was di- 
rected to take immédiate possession of ail the property aforesaid, and 
continue the opération of the railroad in the same manner as the 
company had operated it. Felton accepted the appointment so 
made, was duly qualified, and entered into possession of the premises 
included in the above-described leases. He paid the installments of 
rent accruing under the leases due on April 1, 1893, and July 1, 1893, 
the rent being due in quarterly installments. No rent was thereaft- 
er paid until May 26, 1894, when the following entry was made: 

"It appearing that the receiver of the Cincinnati, New Orléans & Texas Pa- 
cific Kailway Company is in the use and possession of those certain tracts or 
parcels of land in Cincinnati, Ohio, bounded on the south by Hopkins street, on 



THOMAS V. CINCINNATI, N. 0. & T. P. KY. CO. 669 

the west by Home street, on the north by Flint street, and on the east by Mc- 
Lt'an avenue, whicli lots are nnmbers 2, 3, 4, and 5. and bas been in use of tho 
saine as such receiver in this cause sinoe bis appointnient, and tbat compensa- 
tion should be made to the owners o£ said lots for such use of the same by said 
receiver, as follows: 

For lot No. 2 Ç 500 00 

For lot No. 3 1,198 17 

For lot Xo. 4 518 50 

For lot No. 5 750 00 

In ail $2,966 67 

— "The same to be in full of the amount to be paid by the receiver in fhis cause 
for the use and occupation of said lots for the period np to and including June 
SOth, 1894. It is therefore now ordered that said receiver be, and hereby is, 
authorized to make said payments accordingly." 

Another entry was made of a similar character on January 23, 
1895. Another entry was made February 26, 1893. Tlie amounts 
orJered paid to Wulsin and Garrard under thèse orders were refused 
by them for fear that they might in some way préjudice their rigbts 
under tlie lease. Accordingly, the counsel for the lessors drew the 
following order, which was entered by the court: 

"In the matter of the use and occupation of certain tracts or parcels of land 
in Cincinnati, Ohio, bounded on the south by Hopkins street, on the west by 
Horne street, on the north by Flint street, and on the east by McLean avenue, 
which lots are numbered 2, 8, 4, and 5, by the receiver of the Cincinnati, New 
Orléans & Texas Pacific Railway Company, it is further ordered that as to ail 
sums heretofore ordered paid, and as to ail sums which may hereafter be or- 
dered paid, to the owners of said lots, as compensation for the use and occupa- 
tion of said promises by the receiver in this cause, that while the payment of 
said sums shall be in full of the amount to be paid by the receiver for the use 
and occupation of said lots by him, yet that the receipt of said sum by the sev- 
eral owners of said lots, including the receipt of ail sums that may hereafter be 
ordered paid herein, shall be without préjudice to the rigrht of each and ail of said 
owners to proceed at law or in equity, in any court, against the Cincinnati, New 
Orléans & Texas Pacific Kailway Company, as a corporation, or assigns, or the 
stockholdors of said corporation, to forfeit the leases made to the said the Cin- 
cinnati, New Orléans & Texas Pacifie Railway Company for said premises, or 
to bring said leaseholds to sale, or to proceed by ejectment against said Com- 
pany or its assigns, or to enforce any other rights which said owners may hâve 
by virtue of said leases, and without préjudice to the claim of right of said own- 
ers to dispossess said receiver, or to make said receiver party to any action at 
law or in equity which may be brought against said the Cincinnati, New Orléans 
& Texas Pacific Kailway Company, or its stockholders, or its assigns. In regard 
to said premises, and without préjudice to the rights of said owners to apply to 
this court, by way of intervening pétition or other wise, for an order requiring 
said receiver to pay any and ail sums which may remain unpaid under the cove- 
nants of said leases, or to surrender possession of said premises; ail payments 
made by said receiver under orders heretofore made, or which may hereafter be 
made, to be considered a crédit on the rents reserved in the several leases made 
for said premises to said the Cincinnati, New Orléans & Texas Pacific Railway 
Company, but shall not constitute the said receiver assignée or sublessee of said 
leases, or make him llable otherwise on the covenants thereof." 

The amounts ordered paid were thereupon received and receipted 
for by the lessors. 

Another entry was made April 28, 1896, as follows: 

"It is now ordered that the following amounts be.paid by the receiver in tUis 
case: To L. H. Garrard, as compensation for use by the receiver in this case 
for a period from January 1, 1895, to April 1, 1896, of a portion of lot No. 2, 
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west of McLean avenue and west of Hopkins street, $625. To Drausin Wulsin, 
trustée, as compensation for use by the receiver in this case for a perîod from 
.Tanuary 1, 1895, to April 1, 1896, of a portion of lot No. 3, west of McLean 
Ave. and north of Hopkins street in the city of Cincinnati, Oliio, §1,497.70." 

The prayer of Wulsin's pétition is as follows: 

"Wherefore, said Drausin Wulsin, trustée as aforesaid, prays the court to or- 
dor and direct said Samuel M. Felton, receiver as aforesaid, forthwith to pay to 
said Drausin Wulsin, trustée as aforesaid, said sum of §198,23, being the taxes 
due as aforesaid, with the penalty thereon, and also the balance due upon said 
rents, that is to say, rents which accrued from the Ist day of October, 1893, to 
tho Ist day of October, 1896, both inclusive; being an installment of $449.31 
upon each first day of October, January, April, and July within the dates afore- 
said, with interest upon each of said installments until such payment is made, 
less a crédit as of April 9th, 1895, of one thousand seven hundred and ninety-seven 
dollars and twenty-five cents ($1,797.25), and a crédit as of May 20th, 1896, of 
one thousand four hundred and ninety-seven dollars and seventy cents ($1,497.70), 
or else that said receiver shall forthwith snrreuder possession of said promises 
so demised, and surrender said lease to said Drauslin Wulsin, trustée as afore- 
said." 

The prayer of the Garrard pétition is the same. 

Thèse prayers are in the alternative, and counsel hâve made an 
application, since the argument, to amend the pétitions so that the 
prayers shall be for an order that the receiver be compelled to pay 
the amount set forth in any event, whether the possession of the 
premises be surrendered or not. The leave to file tiiis amendment is 
given, and the case will be treated as if both pétitions were so amend- 
ed. It is in évidence that the amount of money paid by the receiver 
was flxed by the receiver on the theory that the amount of property 
occupied by him — of the lots leased — did not exceed two-thirds of the 
tracts leased, either in extent or value. The receiver testifled that 
the amount of land actually used by him is considerably less in rental 
value than two-thirds of the rental value flxed in the lease. It is 
also in évidence that the receiver has permitted persons to occupy, 
under revocable licenses, parts of thèse tracts for the temporary 
storage of heavy merchandise received in shipment over the road. 
At the oral hearing I expressed the opinion that the receiver was lia- 
ble to pay the full rent under the lease since July, 18&3, when he did 
pay an installment of the full rent. I should stil be of that opinion 
were it not for the order made in this court, with the consent of the 
lessors, and formulated by their attorneys, the language of which I 
did not closely examine at the hearing. The time which has elapsed 
since the receiver took possession would be far in excess of the time 
required by him to détermine whether he should elect to adopt the 
lease as a valuable asset of the company or to reject it. Without 
some agreement, tacit or expressed, between the parties, his pos- 
session of 3J years could be attributed to nothing but the lease, and 
would therefore hâve to be construed as an élection to assume it, 
for the benefit of his trust; but the order of April, 1895, was in effect 
an agreement between the receiver and the lessors that the receiver 
should pay two-thirds of the amount flxed as rent under the lease 
for the use and occupation of the land of which he was in actual pos- 
session. The lessors agreed to receive this amount, and to crédit it 
upon the rent due under the lease from the railroad company, 
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stipulating tliat the receipt by them of this amount should be without 
préjudice to their rights to sue the railroad company for the re- 
mainder of the rent, to forfeit the lease, and to dispossess the com- 
pany. It was also to be without préjudice to their right to sue the 
receiver in any action required to accomplish the foregoing pur- 
poses, and to their right at any time to require the receiver to elect 
between an assumption of the covenants of the iBase or a complète 
surrender of the premises. That the sensé of the order might be 
clear, it was expressly provided that the payment of the receiver 
theretofore or thereafter ordered for the use and occupation of the 
land should not constitute him an assignée of the lease, or a sub- 
lessee, or make him liable under the covenants of the lease. The or- 
der was, in fact, the resuit of an agreement that until an élection was 
compelled the receiver might hold as a tenant at will, and not under 
the lease. Such an agreement of course dispenses with the necessity 
of considering the efEect of the receiver's cohduct as an implied as- 
sumption of the lease. His possession is not to be traced to the lease 
at ail, but to this agreement, which was, in terms, both rétrospective 
and prospective. It seems to me clear to a démonstration that the 
order limita the remedy of the lessors against the receiver to that 
of compelling an élection to become assignée of the lease or to sur- 
render the premises. The receiver, by his amended answer, states 
that, rather than pay the rental under the lease, he deems it in the in- 
terest of his trust to surrender the premises. An order will therefore 
be made against the receiver, requiring him to surrender the prem- 
ises on or before the Ist of January, 1897, and to pay the rent due for 
use and occupation up to that time. This is ail that the order of 
April 6, 1895, requires, and ail that was prayed for in the pétitions 
of the interveners before they were amended. If the counsel for the 
lessors wish to appeal, an appeal will be allowed. 



A.MBRICAN OAK LEATHEK 00. v. C. H. FARGO & 00. et al. 
(Circuit Court, N. D. IlUnois. November 30, 1896.) 

Corporations — Fraudulent Prepbrekces. 

A corporation, wlien in fact Insolvent, executed to tiiree of its creditors 
judgment notes for tlie amount of their claims and for certain future ad- 
vances, and, to secure them from tlie possibility of future préférences being 
given other creditors, the ofllcere and a majority of the directors of the cor- 
poration resigned, and their places were fllled by the élection of members 
of the preferred creditors' counsel. The corporation continued business, ap- 

• pareutly under tlie old management, until forced to suspend. Reld, that 
the arrangement had the efifect of a secret mortgage, with possession and 
power of sale remaining in the mortgagor, and was therefore fraudulent in 
law, though no actual fraud was shown. 

Newman, Northrup & Levinson and Smith, Helmer, Moulton & 
Price, for unsecured creditors. 

Isham, Lincoln & Beale, for secured creditors. 

Hoyne, Follansbee & O'Connor, for Metropolitan Nat. Bank. 

Cratty Bros., Gray, MacLaren, Jarvis & Cleveland, for C. H. 
Fargo & Co. 
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GROSSOtJP, District Judge. The motion under considération ia 
for a receiver for the funds now in the hands of tlie marshal, re- 
sulting from a jodicial sale of the effects of C. H. Fargo & Co., a 
corporation under the laws of Illinois, and for the book accounts 
and other assets assigned by the corporation. The funds realized 
from the sale and assignments are net more than suflQcient to meet 
the judgments obfained by L. Candee & Co., the Metropolitan Na- 
tional Bank, and the United States Rubber Company,— judgments ob- 
tained upon notes confessedly made in préférence to the other cred- 
itors of C. H. Fargo & Co., and defended now as a justifiable and 
lawful préférence. If this contention be sustained by the court, 
the motion for a receiver must fail, for there is nothing for him to 
take. If the contention, however, be overruled, the motion ought 
to prevail, in order to a distribution of the assets equitably among 
the creditors. 

The corporation of C. H. Fargo & Co., organized in 1889, as suc- 
cessor tç the co-partnership of C. H. Fargo, was essentially a fam- 
ily affair. The stock was owned by Charles H. Fargo, his sons, 
and a brother or nephew; and of the seven directors flve were Far- 
gos, and the remaining two employés of the corporation. The cor- 
poration got into flnancial difflculties as early as 1893, but man- 
aged to get along without executing any mortgages, judgment 
notes, or other instruments in the way of préférence, until about the 
beginning of the year 1896. Even then the Fargos unquestionably 
regarded themselves as solvent, and believed that time and the in- 
dulgence of their creditors would enable them to survive. But, as 
is now apparent, they were then hopelessly insolvent. About the 
Ist of January, 1896, times growing no better, the Fargos called 
to their assistance the United States Rubber Company, to whom 
they satisfactorily showed that, unless help to the extent of $50,000 
was forthcoming, the house must fail. Their indebtedness at this 
time to the United States Rubber Company was about $180,000; 
another large amount, but not so large, to L. Candee & Co.; a 
considérable debt to the Metropolitan National Bank; and debts 
to creditors generally, amounting to a very large sum. This apysal 
to the rubber company resulted, after considérable negotiatién, in 
the following arrangement: Judgment notes were executed to the 
rubber company and Candee & Co. for the amount of their çlaims, 
including the past as well as the forthcoming one of |50,000, and 
subsequently, just before the failure, a like note was given to the 
Metropolitan National Bank for its past claim, including some fresh 
advances of money. The Fargos promised to exécute no other 
judg-ment notes, nor give in any form any other préférence; and, 
in order to make this effectuai, the président and secretary of the 
corporation and a majority of its directors resigned, whose places 
were fllled by the élection of gentlemen from the office of counsel 
for the rubber companies. Thus denuded of power, the Fargo cor- 
poration could thereafter make neither note, mortgage, nor assign- 
ment without the consent of the rubber companies, nor could any 
other créditer obtain either a préférence or an equality with the al- 
ready preferred creditors, without the rubber companies' consent 
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Dur in g the period intervening between January Ist and August, 
when the judgments were taken and exécutions sued out, the Fargo 
Company pursued its ordinary occupation as a retailer of boots and 
shoes, ail the business transactions being carried on by the Fargos 
personally, the money received going into the hands of the corpora- 
tion as controUed by the Fargos. In the meantime the corporation 
purchased a large quantity of goods, upon which there is still unpaid 
some 175,000 or |80,000. Some of thèse goods are among the assets 
sold by the marshal, and are the basis of the claims of the interven- 
ing creditors moving for the receiver. In August an assignment of 
the corporation's plant at Dixon, said to be worth |25,000, was made 
to the Metropolitan National Bank, and an assignment of its notes 
and accounts was made to the rubber company, and judgments were 
obtained upon thèse judgment notes, upon which exécutions were 
taken out and levied upon ail the remaining property. 

I hâve no reason to believe that either the Fargos or the judg- 
ment creditors meditated any actual fraud upon the other creditors. 
The Fargos, with that hopefulness which actuates men in even fail- 
ing business enterprises, and leads them to think that the day of 
embarrassments is almost over, doubtless believed that this help 
from the rubber companies would enable them to go on to the ad- 
vantage of ail their creditors; and the rubber companies doubtless 
shared in that belief. If this were a case where actual fraud, or 
intent to defraud, must be proved against the parties concerned, it 
might at this point be dismissed. 

But the question recurs, was the arrangement, in itself, a fraud in 
law? If so, the préférence must be set aside, irrespective of the 
actual intentions of the parties. A business man's pecuniary cir- 
cumstances and ability to pay his debts are generally judged by the 
tangible things he has in sight, and the accounts or choses in action 
he can disclose. Upon thèse évidences of prosperity crédit is ordi- 
narily advanced. This was so true in the earlier days of trading 
that the common law permitted no lien, either by way of pledge or 
chattel mortgage, upon personal property, unless it was accompanied 
by the transfer of possession to the party holding the lien. As 
trade advanced, however, it became necessary that personal property 
should be susceptible of becoming security for debts or advances, 
while still remaining in the possession of its owner, the debtor; and 
hence sta.tutes were passed permitting such liens, where proper 
registration of the fact was made, so that the world could obtain 
notice of the exact amount and nature of the burden such property 
was carrying. Thereafter, persons contemplating crédit or ad- 
vances upon the confidence of the personal property in sight were ex- 
pected, by good business considérations, to inquire what burdens 
were publicly recorded against it. But thèse statutes did not dis- 
pel the reason upon which the common-law prohibition was founded, 
nor dissolve that prohibition, except to the extent plainly intended 
by the statutes. The personal property in the possession of a mer- 
chant still remains the basis of his crédit, and any device, however 
rightfuUy intended, which might enable a dishonest trader to shield 
himself against his creditors, or to hinder and delay them, is still for- 
77 F.— 43 



674 77 FEDERAL REPORTER, 

bidden by thepôlicy of the law. The doctrine in the fédéral courts 
is based ùpoa Eobinson v. EUiott, 22 Wall. 513, in which the suprême 
court held that a mortgage of a stock of goods, pennitting the mort- 
gagor to retÉiin possession and sell from the stock, without account- 
ing to the mortgagee dollar for dollar for the proceeds of such sale, 
was, in law, a fraud. The court, through Justice Davis, speaking of 
this mortgage, said: 

"Whatever mày hâve been the motive whlch actuated the parties to thls in- 
strument, It Is manifest that the necessary result of what they did do was to 
allow the mortgagors, under cover of the mortgage, to sell the goods as thelr own, 
and appropriate the proceeds to their own pm'poses; and this, too, for an indefi- 
nite length ,0f time. A mortgage which, In its very terms, contemplâtes such 
résulta, besides being no security to the mortgagees, opérâtes in a most effectuai 
manner to ward off otber credltors; and where the instrument on its face shows 
that the légal efiCeet of it is to delay creditors, the law imputesito it a fraudulent 
purpose." 

I can see; no substantial distinction between the reasons which 
influenced the judgment in that case, and those that ought to dom- 
inate the ruling in the case at bar. The salient features of the ar- 
rangement between the Fargo corporation and the creditors hère 
claiming préférence were as follows: (1) The givingof judgment 
notes, which, in itself, was lawful; (2) the transfer of corporate 
power to représentatives of thèse creditors, thus efEectually barring 
the giving of like judgment notes or other instruments of préférence 
to other creditors; (3) the leaving of actual possession in the Fargos, 
personally, with power to sell and appropriate the proceeds, no ar- 
rangement having been made that the proceeds should be applied to 
the cancellation of the judgment notes; (4) the évident, and, in fact, 
confessed, motive of ail this being not so much to secure a payment 
of the judgment notes at a deflnite time as to erect a barrier gen- 
erally againat other creditors, during the indeflnite period allowed 
to .the Fargos to tide over their business troubles. Though différ- 
ent in form, I can see no différence in substance between the ar- 
rangement under considération and that of a secret mortgage with 
possession remaining in the mortgagor, under cover of which they 
sell the goods, and appropriate the proceeds to their own purposes; 
and that, too, for an indeflnite length of time. The holders of the 
judgment notes, reinforced with their control of the corporate power, 
asked no accounting of the sales from time to time, and no ap- 
plication of their proceeds pro tanto upon the debt, and, evidently, 
would hâve indeflnitely postponed the collection of the notes if 
the Fargos' circumstances had gone on prosperously. 

The arrangement was not intended to provide means to pay the 
debt, but solely to provide a légal equipment whereby the entire 
assets could be quickly seized in case of disaster, and other creditors 
be prevented from obtaining a like advantage. Had the Fargos been 
dishonest, they could, under this arrangement, hâve appropriated to 
themselves the proceeds of the sales, and left to the holders of thèse 
preferential Judgment notes, M'hen the catastrophe happened,onh' the 
stock unsold, and, during the period of such dishonest appropria- 
tion, hâve elfectually foreclosed other creditors by their arrangement 
with the rubber companies. It is not enough to say that such a 
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thing dicl not, in fact, happen, and tliat the Fargos were not, in 
fact, dislionest. The point Is, did tlie ruLber companies make such 
a dislionest appropriation an easy and natural opportunity to the 
debtor? If so, the transaction is, in law, a fraud. The law looks 
beyond the spécifie instance under review to the example such an 
instance suggests to the trading world, and to the frauds that might 
cover themselves under the opportunities of such an example. The 
arrangement under considération is, in its practical aspects, an 
effectuai, secret lien upon a stock of goods in trade, under circum- 
stances that justify the trading world in giving security to the trader 
to which he is not entitled, and is, therefore, a much stronger case 
.even than Robinson v. EUiott. In that case there was notice of 
the lien by registration, but a notice not as broad as the purposes 
and opportunities of the lien. In the case at bar, there was no 
notice whatever. The latter is, at least as much as the former, 
obnoxious to the reasons which underlie the gênerai common-law 
prohibition against liens that give debtors an opportunity to be dis- 
honest. 

While the policy of the law permits préférences, and such préf- 
érences as are necessarily unknown to others than those concerned, 
it does not permit any device which prevents the debtor from giying 
a like advantage to his other creditors, if he so wishes, unless such 
device is put in the form of a mortgage or other instrument perpet- 
ually open to inspection upon the public records. A policy of per- 
missible préférence thus circumscribed affords an equal opportunity 
to ail. A crédit advanced, with the sources of information always 
open to access, has no ground of complaint. But there is ground 
to complain if the debtor, without any public notice of that fact, 
has so situated himself legally that he cannot give like préférences 
to any one thereafter whom he may choose. Those who deal with 
him may apprehend his business embarrassment, and be conscious 
also of his right to make préférences, and still continue to deal even 
with business prudence, upon the belief that their own claims upon 
his friendship or his sensé of justice will secure them against disad- 
vantage. But, if the debtor be already securely mortgaged or tied 
up in an arrangement such as the one under considération, there is 
left no field for the indulgence of such personal confidence. AU re- 
liance upon the personal quantity of the debtor is eliminated. The 
légal authorization of such a situation would not only be a practical 
fraud upon other creditors, but would eflfectually circumscribe the 
whole field of crédit, and thus restrain and hamper trade. It would 
antiquate the laws relating to chattel mortgages, for no chattel mort- 
gage would be spread upon the records where a secret lien or ar- 
rangement might be thus effectively enforced. 

It is true the arrangement under considération was not, in name, 
a chattel mortgage, nor a pledge of property. There is no name 
in the vocabulary of the law, so far as I know, exactly fitting it. 
It is an arrangement possible only to a corporation. An individual 
trader cannot so divide himself that one personality conducts the 
business and receives the proceeds, and another holds exclusively 
the reins of power. An individual can, by no arrangement except 
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a lawfuUy executed mortgage, debar himself from doîng as he 
pleases witb. that which is his own, and acting as lie pleases towards 
those to whom he is under obligations. Witb an individual, in con- 
templation of law, the right hand always knoweth what the left 
hand is doing. But hère is presented a case where the actual per- 
sonality of the trader is one intellect or set of intellects, and the 
power-holding personality another. The Fargos, in person, conduct 
the business, receive the proceeds, and appear to the world as the 
dominating wiU of the concern. The young men in the oflSce of the 
favored creditors' counsel hold ail the powers of action. The Fargos, 
in person, were the corporation of G. H. Fargo & Ce, as the world 
knew and dealt with it, but were as helpless as their neighbor across 
the Street, as the la.ys' technically knew and dealt with it. The device 
under considération so cleverly dealt with the corporation that, while 
the personality of the Fargos. stood out as the controlling power, and 
they in person would, in fact, hâve obtained the beneflts of success, 
an invisible barrier in control of the favored creditors made them net 
only impregnable to attack, brt helpless against appeal to their sensé 
of justice by the other creditors. The device accomplished for the 
Fargos and the favored creditors ail that a secret chattel mortgage, 
with possession and power of sale remaining in the mof tgagor, could 
hâve accomplished, and must, therefore, be treated, in equity, as 
such a mortgage would be treated. 

A debtor can prêter one or more of his creditors by the giving of 
judgment notes, without changing his personal aspect towards the 
stock in trjide or the public at large, but in that event he must 
retain the power to do a like act of partiality or justice to others, if 
his mind so inclines; or, still retaining possession of the stock of 
goods, he can give a préférence that will dénude himself of ail pow- 
er to subsequently bring in others for an equal or better chance in 
the race, but in that event the préférence must be publicly regis- 
tered as a chattel mortgage; or he can give a préférence by way of 
à f air sale or assignment, but in that event his possession of the 
stock of goods ends, and his attitude towards the trading world is 
changed. The device under considération sought, through the pe- 
culiar opportunities that corporate adjustments aflord, to obtain 
ail the advantages of thèse several forms of préférence, but 
without either a public registration of the fact, or the dispossession 
of the Fargos of the stock of goods. The judgment notes, them- 
selves, would not hâve been a fraud in law. The assignment of the 
accounts, or of the plant at Dixon, would not themselves hâve been 
a fraud in law. But, connected, as they were, with the other ad- 
vantages obta:ined, namely, deprivation of the Fargos of ail further 
power, with permission to retain possession of the goods and reap 
the proiits of their trade, — a scheme, on the whole, under which a 
dishonest trader could effectually shelter himself, — they are, in my 
judgment, within the plain prohibitions of the law. 

The motion will therefore be granted, and a receiver may be ap- 
pointed. 
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EQUITABLE TRUST CO. v. SMITH (CHYTRAUS et al., Interveners). 

(Circuit Court of Appeals, Seveathi Circuit January 4, 1897.) 

No. 289. 

Reb Jddicata— Dbcrbb Dismissins Cross Bii-l for Want op Equity. 

The B. Co., a New York corporation, obtained a decree of foreclosure of a 
mortgage upon certain land in Illinois, under which the land was sold, the 
E. Co. receiving a master's certificate of sale, from which the mortgagor 
eould redeem in 12, or his judgment creditors in 15, months. The E. Co., 
both through its Western manager and directiy, instructed its solicitors in 
the foreclosure suit to sell the certificate to the first applicant who would pay 
for it its face and interest. Such solicitors, under an agreement with the E. 
Co., were to receive a much larger fee in the case if the certificate were 
bought or redeemed than if the company took the land. The solicitors found 
purchasers for the certificate at par, and delivered to such purchasers, C. & 
C, an assignment of the certificate, and received the amount thereof and 
remitted it to the B. Co. Immediately after the expiration of the time for 
rédemption, S., the original mortgagor, filed a bill in a state court against the 
E. Co., C. & C, and the solicitors, alleging that the E. Co. had agreed to 
allow him to redeem the land after the expiration of the time allowed by 
law, that he was then ready and willing to redeem, and that C. & C. had 
received the certificate with notice of his right. In this suit the E. Co. flled a 
cross bill, making the solicitors and C. & O. défendants, alleging that the 
land, before the sale of the certificate, had largeJy increased iu value, that the 
solicitors knew this, and concealed it, and did not try to obtain more for the 
certificate than its face, and praying that the transfer of the certificate to 
O. & C. might be declared void, the certificate returned to the E. Ce, upon 
payment of the purchase priée and interest, or that the solicitors be decreed 
to pay the E. Co. the différence between that price and the real value of the 
land. This cross bill was dismissed for want of equity, and a dêcree was 
entered in the suit in favor of S., adjudging that he had still a right to re- 
deem, and allowing him further time in which to do so. S. never redeemed, 
and a decree was entered finally foreclosing ail his rights. Afterwards, C. 
& O. filed an intervening pétition in the original foreclosure suit in the United 
States circuit court, praying that the E. Co. be decreed to hâve no further 
rights in the certificate, and that the master might be directed to exécute a 
deed to them. To this pétition the E. Co. filed an answer, setting up sub- 
stantially the same claims as in the cross bill in the state court. Held, that 
the decree upon the cross bill was conclusive upon the claims of the E. Co. 
to the certificate, and it was estopped to reassert them; and as the only 
decree which could hâve been made upon such cross bill, aside from a dis- 
missal without préjudice, was a détermination of the rights of the B. Co. as 
against C. & O. and the solicitors, it would be a contradiction of the record 
to attempt to show that the court took into considération, in entering its 
decree, only the right of S. as against the E. Co. Held, further, upon the 
facts of the case, that no bad faith or breach of duty on the part of the 
solicitors in effecting the sale at the prico paid was shown, which would de- 
prive C. & C, knowing the facts, of the right to the aid of equity in enforcing 
their rights under the certificate. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Hlinois. 

In the matter of the intervening pétition of Axel Chytraus and 
O. M. Carson. On the appeal of the Equitable Trust Company. 

On the 28th day of May, 1889, in a certain suit of foreclosure brought by the 
Equitable Trust Company, the appellant, against Edward G. Smith and others, 
a decree was entered finding the amount due to the complainant upon the mort- 
gage to be $43,533.90, and the cost of suit, which included .f 1,850 for solicitors' 
fces. On June 24, 1889, the mortgaged premises were sold by the master, pur- 
suaut to the decree and were purchased by the Equitable Trust Company, which 
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received the usual master's certificate of s.ale. By the statutes of Illinois the 
niortgagoi', Smith, could redeem from the sale withiu 12 months thereafter, and 
the judgment creditors of him could redeem within 15 months thereafter. Fail- 
iug rédemption by either, the Equitable Trust Company would be entitled to a 
deed on September 25, 1890. By the agreement between the Equitable Trust 
Company and ite solicitors, made prior to the foreclosure suit, it was provided 
that in case o( a foreclosure and purchase by the Equitable Trust Company and 
the issuance of a certificate of sale to it, and in case such certificate should not 
be redeemed or sold, but a deed should issue to the trust company, then tne 
solicitors should receive and accept from the trust company the sum of $500 in 
full for their services; but in case the certificate should be redeemed or sold, so 
that the trust company should receive in money the amount of its debt instead 
of having to take the land, the solicitors shoxild receive for their services the 
sum of .?2,500. The Equitable Trust Company was a corporation having Its 
principal office in the state of New York, but during this time had an agent, one 
George W. Kendal, located at Chicago, whose duty it was to keep the company 
advised of the condition of its business at Chicago, and the value of property in 
which it was interested. Prior to September 16, 1890, the mortgagor had nego- 
tiated with Kéndal for the purchase or rédemption of the certificate of sale, 
but he did not purchase or redeem during the time of rédemption. On September 
18, 1890, upon the suggestion of Kendal, the Equitable Trust Company for- 
warded the certificate of sale to their attorneys, with an assignment in blank 
without recourse, and with instructions to deliver ît to the parties designated by 
Mr. Kendal upon receipt of the amount due. The Equitable Trust Company 
was also the holder of other certificates of sale under foreclosure upon property 
in the immédiate vicinity of the property in question, which they had from time 
to time sold. Under date of September 8, 1890, the company inclosed to their 
solicitors three such certificates of sale upon property mortgaged by the défendant 
Smith, with instructions to sell them at par and interest, and requesting them to 
close the matter if possible, and obtain the money for the company. In this 
letter the company stated: "We would also like to sell the other certificate on 
block 1 (the certificate in question), and understand they (the parties owning the 
equity) will wish to buy it some time this week. As soon as they are ready 
please inform us, and we will exécute an assignment and'forward the certifi- 
cate." On September 18, 1890, the solicitors wired the company, advising the 
sale of the three certificates sent on September 8th, and advising that parties 
were willîng to buy the certificate on block 1, and requesting that it be mailed. 
On September 20, 1890, the solicitors wired the company, acknowledging the re- 
ceipt of the foreclosure certificate, and stating: "Our last direction from Kendal 
was to sell to the first party who would pay cash. Shall we do so7 Kendal is 
out of town, and we do not know his présent address or time of return." To 
which, under date September 22, 1890, the company replied by wire as foUows: 
"Sell certificate to first man who will pay for it in full." On the same day the 
solicitors acknowledged the receipt of the telegram, and advised the company 
that they had notifîed the applicant, "who expects to close to-day or to-morrow." 
On the 26th of September the company wired the solicitors to the effect that it 
had not yet received the money from the Smith certificates, and desiring to 
know "if there is any hitch about the trade going through." On the 29th of 
September the solicitors wired: "Some hitches, but expect to close and redeem 
by Wednesday." On October 2d the company wired its solicitors to either send 
that day cash, or return the certificate; to which, on the same day, an answer 
was sent to the effect that they had collected the money and would remit the 
balance on the morrow, it being too late to obtain a New York draft on that 
day, and that the défendant Smith had brovght suit to set aside the sale of the 
certificate. 

The solicitors, prior to September 22, 1890, had entered into negotiations with 
one Eozet, who represented a Mr. Drexel of Phlladelphia, a large owner of 
property in the vicinity of the land in question, for a sale of the certificate. Hc 
advised them he could probably make a sale if the parties would pay the usual 
commission of 2i/à per cent. This proposition, according tô the allégations of 
the solicitors, was reported to Kendal, who declined it, stating that the trust 
company would pay uo commission or expenses, that ail it wanted was the 
amount due it for principal and interest, but that *his must be net. This state- 
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ment was reported by the solicitors to Rozet, •nho theri nndertook to sell the cer- 
tificate and hâve the ijnrchaser pay the commission, and in that case agreed to 
share the commission with the solicitors. This arrangement, as is alieged by the 
solicitors and stated in certain of the pleadings in the cause, was reported to 
Kendal, who said the certificate was for sale "to the first person who would put 
up the money on it." Rozet concluded an arrangement with Carson and Chy- 
traus for the sale of the certificate to them, and thereupon the sohcitors of the 
Equitable Trust Company delivered the assignment of the certificate to Carson 
and Ohytraus, and received also a check for $1,196.69, the amount of the com- 
mission, which tbey were to hold until it was determined whether the creditors 
of Smith would redeem the certificate within the time limited by law. If they 
should, no commissions were to be paid. Neither the défendant Smith nor any 
créditer of his redeemed the land within the period limited by law; but on the 
27th of September, 1890, Smith filed his bill in a state court of Cook county 
against Ohytraus and the Equitable Trust Company, Mason Bros., the solicitors, 
and some others, alleging that he had not made rédemption within 12 months of 
the sale, but that before the expiratioa of 15 months, and prier to September 
23, 1890, he entered into an agreement with the Equitable Trust Company, the 
holder of the certificate, by which he was allowed until September 24, 1890, to 
pay the amount due thereon in cash, and asserting that he had been, and was 
then, ready and willing to perform the agreement and to pay the money, and 
that Ohytraus received the certificate and the assignment thereof with notice of 
the agreement. The trust company filed its.answer to that bill, denying the 
agreement. It also, on the 4th day of February, 1891, filed a cross bill against 
its solicitors and Carson and Ohytraus, alleging that the land in question in the 
summer of 1890 was of the value of $85,000; that such value was unknown to 
the Company or its officers, and that it was supposed to be worth little, if any, 
over the amount for which the trust company had purchased at foreclosure sale; 
that it was known to its solicitors that the trust company and its ofiicers held 
such low estimate of the value of the land, and were not in fact advised of its 
true value, and that they, the solicitors, knew, or in the exercise of ordinary 
care and good faith onght to hâve known, the roal value of the land in question. 
The cross bill asserts the agreement heretofore stated with référence to the con- 
tingent compensation of the solicitors, the employment of Kendal by the com- 
pany, and his duties as stated, and that it telegraphed its solicitors to sell the 
certificate to the first person who would pay cash therefor, in the belief that 
Kendal had instructed them so to sell the certificate, and in the belief that the 
land was worth but little above the face value of the certificate, and that the 
solicitors entered into negotiations with Eozet, and consummated the sale to Car- 
son and Ohytraus without endeavoring to secure a better price for the certificate 
than its face value; that the certificate was never indorsed by the trust com- 
pany, or by any one in its behalf, but it assigned the certificate in blank without 
recourse; that it was not aware until after the commencement of the suit by 
Smith that Carson or Ohytraus was in any way interested in the purchase. The 
bill offers to repay to Chytraus and Carson the sum paid out by them for the 
certificate, with interest and costs. The cross bill prays that the transfer of 
the certificate to Chytraus may be declared void, and the certificate returned to 
the trust company, as the lawful owner, upon repayment by it of the purchase 
price, with interest, and that it may be decreed to be the sole and lawful owner 
thereof, or that Mason Bros., the solicitors, may be ordered to pay the différ- 
ence between the real value of the land and the amount they received for the 
certificate, and also the sum received by them as commission. 

Answers to the cross-bill were filed by the solicitors, in which they deny that 
the value of the land at the time in question was $85,000, but allège that they 
supposed that the value of the land was somewhat in excess of the indebted- 
ness, and that there was a fine margin of profit to one who would undertake to 
subdivide the land and make considérable expenditures for sidewalks, curb- 
stones, water, gas, sewerage, and paving, in order to bring it into the market as 
building lots; that, to the knowledge of the trust company, the solicitors were 
endeavoring to sell the certificate at par, but, until the sale to Chytraus, had not 
been able to find purchasers; that their principal médium of communication with 
the trust company was almost invariably through Kendal, its Western manager, 
to whom they reported freely from time to time ail the knowledge and informa- 
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tion they had with regard" to the property and their efforts to sell. There was 
iilso an answer by Carson and Chytraus, in which they say "that it appears from 
the testimony of the secretary of the cross complainaut, taken on the original 
bill herein, that he was aware 'that it was the Mason Brothers' legitimate inter- 
cst to sell the certificate before rédemption, for the reason that, under an agree- 
ment with cross complainant, said Mason Brothers were to receive a much larger 
fee for their services in the foreclosure suit in case the certificate was redeemed 
or sold." " 

On the 9th day of March, 1891, a decree was entered in the suit in the state 
oourt in favor of the complainant therein, Edward G. Smith, adjudging and de- 
creeing that if he should within 60 days from that date pay the défendants Car- 
son and Chytraus the amount of the certificate, with interest, the same should 
be delivered to him, and, if the said défendants should not accept the same, 
then the complainant should pay the necessary amount into the registry of the 
court for the use of such défendants; that upon such pay ment the said défend- 
ants might deliver such certificate to the complainant Smith, or, failing therein, 
the master in chancery should exécute a conveyance to the complainant of ail 
the interest of , Carson and Chytraus and their assignées in the promises in ques- 
tion. The decree also dismisses the cross bill of the Equitable Trust Company 
for want of equity, and directs that the cost in the proceedings should be paid 
by the Equitable Trust Company. The decree further provides that if the com- 
plainant should not comply with the terms of this decree, or should not pay the 
amount within the 60 days as specified, then the bill of complaint should be dis- 
missed. This decree was carried by the Equitable Trust Company to the su- 
prême court of the state of Illinois for review, and was there afiirmed on the 
24th day of March, 1892 (141 111. 231, 30 N. E. 450), and a rehearing was denied 
on the lOth day of October, 1892. 

On the 14th of December, 1892, an order was made in the state court for 
Cook county decreeing that, by reason of defanlt in compliance with the terms 
of the decree, Smith had now no interest pertaining to the real estate and the 
master's certificate referred to in the bill. That decree was also appealed from, 
nnd upon the 24th day of October, 1894, upon some question of practice, reversed, 
and the cause was remanded. 38 N. E. 911. Upon the 28th day of January, 
]S95, the court extended the time for the performance by Smith of the terms 
of the decree until the 29th of March, 1895, and provided that, in case of failure 
to perform, the bill should stand dismissed without further order from and after 
the 29th of March, 1895. On the 22d day of May, 1895, a decree was entered 
in the state court that by reason of such default the complainant has now no 
interest or daim in and to the real estate or master's certificate mentioned in the 
bill, and forever restraining and enjoining Smith from making any claim with 
respect to such real estate. Upon the proceedings in the state court, and on the 
20th of December, 1892, Carson and Chytraus fîled a pétition in the court below, 
setting forth the proceedings taken in the state court and praying that the trust 
Company might be decreed to hâve no further title to the certificate; that the 
master be directed to issue to them his proper deed of conveyance. To which 
pétition the Equitable Trust Company filed its answer on the 21st day of Decem- 
ber, 1892, claiming, substantially as it claimed in its cross bill, that the sale by its 
solicitors to the petitioners was voidable and should be set aside and the certifi- 
cate adjudged to it upon the payment of the amount, and asserting that the de- 
cree in the state court was not conclusive of its rights, but undertook solely to 
doal with the rights of Smith, as against Carson and Chytraus and the Equitable 
Trust Company, and that the question of the ownership of the certificate as be- 
tween Carson and Chytraus on the one hand, and the Equitable Trust Company 
on the other, was not involved or passed upon by that decree. The answer 
further allèges that after December 14, 1892, and before the filing of the inter- 
vening pétition by Carson and Chytraus in the court below, and on the 20th of 
December, 1892, the Equitable Trust Company formally tendered to Chytraus the 
sum of ?60,000, in repayment of the amount paid by him to its solicitors in Sep 
tomber, 1890, for the certificate, which was declined. On the 7th day of Octo- 
ber, 1895, the intervening pétition of Carson and Chytraus was heard upon the 
answer thereto, and upon documents stipulated to be correct abstracts of the ma- 
terial part of the record and proceedings in the case of Edward G. Smith against 
Axel Chytraus and others, in the state court, and the court thereupou found that 
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the trust company had sold, assigned, and transferred to Carson and Chytrans 
the certificate in question, that the premises had not been redeemed from the 
sale, that Smith and the trust company had no further right, title, or interest in 
the estate or in the premises, and that Carson and Chytraus were entitled to a 
deed of the premises; and it was decreed that the master should exécute and 
deiiTer to Carson and Chytraus a master'a deed of the premises. To review thia 
finding the présent appeal is talcen. 

William Eitchie, Edward B. Esher, and Francis J. Woolley, for 
appellant. 
Axel Chytraus and Charles Deneen, for appellees. 

Befere JENKINS and SHOWALTEE, Cireuit Judges, and SEA- 
MAN, District Judge. 

JENKINS, Circuit Judge, after this statement of the facts, deliv- 
ered the opinion of the court. 

The principal question with which we hâve to deal relates to the 
effect to be given to the decree of the state court upon the cross bill 
flled by the Equitable Trust Company, It is insisted for the appel- 
lees that that decree is conclusive upon the claims now asserted by 
the Equitable Trust Company to the certificate of sale in question. 
On the other hand, it is contended that while issue was joined and 
évidence heard upon the allégations of the cross bill with respect to 
the relief therein prayed, and a decree was entered dismissing the 
cross bill upon the merits, still that occurred simultaneously with 
the decree in the original suit by Edward G-. Smith against the 
Equitable Trust Company and others, and the court only considered 
the rights of Smith, and did not in fact détermine the questions at 
issue respecting the rights of the Equitable Trust Company as 
against Chytraus and Carson. It is not to be doubted that a judg- 
ment rendered upon the merits is an absolute bar to a subséquent ac- 
tion, a finality to the demand in controversy, concluding the parties 
and those in privity with them. Such a judgment in another action 
between the same parties upon a différent demand is said to operate 
as an estoppel with respect to those matters in issue or points contro- 
verted upon the détermination of which the finding or verdict was 
rendered. Cromwell v. County of Sac, 94 U. S. 351. The inquiry in 
such case must always be with respect to the questions actually 
litigated and determined, for only upon such matters is the judgment 
conclusive. Bissell v. Spring Valley Tp., 124 U. S. 225, 231, 8 Sup. 
et. 495; David Bradley- Manufg Co. v. Eagle Manufg Co., 18 U. S. 
App. 349, 6 C. C. A. 661, 57 Ped. 980. And, where the record dis- 
closes uncertainty with respect to the particular point decided, that 
uncertainty may be removed by extrinsic évidence disclosing the par- 
ticular point involved and determined. Russell v. Place, 94 U. S. 
600, 608; De Sollar v. Hanscome, 158 U. S. 216, 221, 15 Sup. Ot. 816. 

The cfoss-bill in question asserted the same facts hère relied upon 
to show a want of authority on the part of Mason Bros, to dispose of 
the certificate of sale, and contains lilce allégations of failure of duty 
upon their part to disclose to their client the value of the land to 
which the certificate related. Edward G. Smith, the complainant in 
the original suit, was made a party to this cross bill solely on the 
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ground that Le claimed some interest in the certificate, whicli interest 
was disclosed in his original bill. Tlie prayer of tlie cross bill was 
to déclare null and void the transfer of the certificate by Mason Bros, 
to Chytraus, and for its return and reconveyance to the Equitable 
Trust Company, as the lawful owner, upon repayment by it of the 
purchase price, or in the alternative that the solicitors might be re- 
quired to pay to the Equitable Trust Company the différence between 
the real value of the land and the amount received for the certificate. 
It will thus be seen that, with respect to the facts asserted and the 
relief demanded in the cross bill, there was no sort of uncertainty 
with respect to the issue presented. The answers of the parties in- 
terested took direct issue upon the allégations of the cross bill, and 
the évidence produced went to sustain or disprove the charges assert- 
ed. The ohly decree that could properly be passed in that cross 
suit, aside from a judgment of dismissal without préjudice, was one 
which should détermine the issues which had been presented, and 
adjudicate the right of the Equitable Trust Company to that cer- 
tificate in the hands of Chytraus, or its rights against Mason Bros, 
for the alleged failure of duty by them. The record discloses that 
this bill was dismissed for want of equity. There is no uncertainty 
in the record, either with respect to the issues presented or the decree 
rendered. The decree necessarily involved and clearly determined 
the rights of the Equitable Trust Company against Mason Bros, and 
Chytraus. There is no room, as it seems to us, for controversy. It 
is only when the record itself does not show that the matter was 
necessarily and directly involved and determined that évidence 
aliunde may be received to prove the f act. But in such case the évi- 
dence must be consistent with the record, and not in antagonism to 
it. It may be that where a number of issues are involved, and the 
judgment mày hâve proceeded upon one and not upon the others, it 
is open to proof dehors the record which of the questions was in fact 
determined. But hère there was no double issue. The sole ques- 
tion involved went to the right of the Equitable Trust Company to 
this certificate of sale, and the decree could not hâve passed without 
determining that matter. The assertion, therefore, of the Equitable 
Trust Company that the issues considered and passed upon concern 
and refer exclusively to the rights of Edward Q-. Smith, and that the 
court did not détermine or pass upon the rights or interests of the 
trust Company as against Chytraus and Mason Bros., is in direct 
contravention of the decree itself, and is in impeachment of the intel- 
ligence of the court which rendered it. Nor does it affect the ques- 
tion that in the original bill Smith obtained a decree which found an 
agreement upon the part of the Equitable Trust Company to sell the 
certificate to him, and which determined his right, within the time 
limited, to redeem or pay the purchase price of the certificate. If 
he should fail to redeem, as in fact resulted, the rights of the par- 
ties before us would still be at large with respect to the ownership 
of the certificate of sale, unless they were determined upon the cross 
bill filed. It will not do to say, in the light of a decree dismissing 
the cross bill upon the merits, that it did not enter the mind of the 
court that Smith would fail to redeem. There is no uncertainty upon 
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the face of the record concerning the action of tlie court. Noth- 
ing seems to hâve been lef t at large or omitted upon the possibility of 
future contingency. The rights of ail parties were determined. In- 
deed, there is an express flnding in the decree in the original suit 
that the Equitable Trust Company authorized the sale and delivery 
of the certiâcate by Mason Bros, to Chytraus and Carson. The 
Equitable Trust Company understood the decree to be conclusive of 
its rights. The record discloses that it assigned error upon the 
decree to the eflect that the court erred — First, in dismissing its 
cross-bill; and, second, in not decreeing "that said certiflcate be- 
longed to said Equitable Trust Company, and did not order Chytraus 
to surrender the same to said company, upon the payment of the sum 
paid therefor by Chytraus, with interest." There was no miscon- 
ception at the time, on its part, of the effect of the decree. We are 
constrained to hold that the decree in the cross suit is conclusive 
betv^een the parties to the record. We should do violence to one 
of the most wholesome provisions of law touching the sanctity 
of judicial decrees if, in a case v^here the record discloses no un- 
certainty of the issues presented or in the decree passed, we should 
hold that it was allowable, by way of collatéral attack, to show that 
the court did not mean to do what it in fact did, and that the decree 
was not intended to détermine what it in fact does detennine. 

It is, however, said by the appellant that the decree in the cross 
bill should not be controlling, because the issue there was whether 
the Equitable Trust Company, in a court of equity, was entitled to 
annul the contract of sale by Mason Bros, to Chytraus; while hère 
the question is whether Chytraus, invoking the aid of equity to ob- 
tain the master's deed upon the certificate of sale, is entitled to the 
relief demanded. In other words, it is said that a déniai of the relief 
hère sought would not be inconsistent with thé decree in the cross 
suit, because that decree may hâve passed upon the ground of want 
of equity as respects the Equitable Trust Company; while the relief 
hère demanded should be denied, because the purchaser of the cerr 
tiflcate does not corne with clean hands; and familiar authorities are 
urged to our attention, holding that an agreement may not be en- 
titled to be enforced, and yet not be so objectionable as to call for 
the exercise of équitable Jurisdiction to rescind. We will therefore 
consider whether there is hère any such unfairness or wrong to the 
Equitable Trust Company that would warrant a court of equity to 
withhold its hand, and to refuse the présent owners of the certiflcate 
of sale the usual master's deed upon foreclosure. 

The Equitable Trust Company had several foreclosure suits of 
mortgages upon différent parcels of land in the vicinity of the land 
in question. Mason Bros, were solicitors for the company in those 
suits. It was agreed between the company and its solicitors, at 
the outset, that in case the certiflcates of sale of the land should not 
be redeemed or sold, but a deed thereon should issue to the com- 
pany, the solicitors should receive in full for their services the sum 
of |500; but that, if the certiflcates should be redeemed or sold so 
that the company would get the money thereon instead of the land, 
then their solicitors might charge and collect the sum of |2,500. It 
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appears that at the time this arrangement was made the solicitors 
were informed by Mr. Kendal, the Western manager of the company, 
that the certiflcates would be for sale to the flrst person that would 
pay their face value and interest, and he suggested to the solicitors 
that they should purchase the certifleates. A similar arrangement 
seems to hâve been made with the master in chancery with respect 
to his fées and commissions. The sale took place on the 24th of 
June, 1889, and the owner, Edward G. Smith, had 12 months there- 
after in which to redeem^ and his judgment creditors had 3 months 
thereafter in which to redeem. It is manifest that the Equitable 
Trust Company did not wish to acquire this land, but were anxious 
that the certifleates should be redeemed or sold; that it was for- 
eign to its business to become the owner of or to speculate in real 
estate, aad that it was not désirable for it so to do. It is also true 
that Mason Bros, had such a contingent interest in the matter that 
they had the right to demand that the trust company should permit 
a sale of the certifleates if a purchaser could be procured in order 
that they might receive their contingent fee. It was thus to the 
interest of and within the design of both parties that the certifl- 
eates of sale should be disposed of. The mortgagor did not redeem 
within the year, and his rights were forfeited. It is, however, con- 
clusively established by the decree of the state court that, after 
such failure to redeem, the Equitable Trust Company entered into 
an agreement with him to sell to him the certificate upon payment 
of the amount on or before the expiration of the 15 months allowed 
to creditors to redeem, and this was without the knowledge of Mason 
Bros. The trust company, it is true, denied that any such agree- 
ment had been made with Smith, but it is manifest that the company 
was willing and anxious to receive from Smith or any other person 
the. face value of the certificate, with interest, and were désirons 
that it should be sold. 

It is not necessary for us to enter into the détails of the alléga- 
tions and admissions of this record; but it is clear to our minds that 
there existed the désire on the part of the company to sell, and that 
it was for the manifest interest of Mason Bros, that the certificate 
should be sold, and that they had right to demand it should be sold. 
Neither can we doubt that the trust company authorized a sale by 
Mason Bros. The controversy upon this point is, to our thinking, 
unsubstantial. Any hesitancy disclosed upon thg part of the com- 
pany would seem to hâve been grounded upon a disposition upon its 
part to allow the owner of the land full opportunity to redeem, in 
préférence to the certificate passing to the possession of a stranger, 
aud not to any désire to obtain the ownership of the lands. 

It is said that during the summer of 1890 this land had risen 
largely in value, without the knowledge of the company, but to the 
knowledge of Mason Bros. ; and that the latter concealed such knowl- 
edge from the company, when it was their duty to disclose it. The 
fact of such ignorance may well be doubted, since the Western man- 
ager of the company, Mr. Kendal, was fully possessed of ail informa- 
tion touching the land which Mason Bros, had, and his knowledge 
must be held to be the knowledge of the company. He and not 
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Mason Bros, was the one who had charge of the aflairs of the Com- 
pany at the West. Primarily it was his duty, not that of Mason 
Bros., to advise the company touching its interest in the lands. It 
is further to be ohserved that the certificate of sale was still sub- 
ject to rédemption, and the company had no absolute right to the 
lands. The greater the value of the land, the more likely was the 
certificate of sale to be redeemed. The matter thus remained until 
within a brief period of the expiration of the time of rédemption. 
Mason Bros., having an interest in the certificate of sale and a 
right to demand its sale upon producing a purchaser for it at its 
face value and interest, must needs assist the company to obtain a 
purchaser, or their interest might be wholly lost. They procured 
a purchaser through a broker, the purchaser agreeing to pay to the 
broker his commission of 2| per cent., in the contingency that the 
certificate should not be redeemed. The amount of the certificate 
and interest, and the commission, was paid by Oarson and Chytraus 
to Mason Bros., the amount of the commission to be delivered to the 
broker only in case of failure of rédemption. The amount paid 
for the certificate was remitted to the Equitable Trust Company, 
who has since retained, and did notmake tender back of the amount 
until December 20, 1892, although it is to be said that the company 
flled its cross bill to rescind the sale in February, 1891. It, how- 
ever, retained this large amount of money until the decree in the 
state court of December 14, 1892. By that decree Smith, by rea- 
son of default in compliance with the terms of the former decree, 
was adjudged to hâve forfeited ail interest in the real estate or in 
the certificate of sale. The trust company had permitted Oarson 
and Chytraus to take upon themselves the burden of the litigation, 
to deffend their right against Smith both in the lower and in the 
suprême court of the state; and only when Smith's right seemed 
extinguished was there a tender of the amount received. If such 
tender was necessary to discharge the company of an imputation of 
lâches, we think it was too long delayed. It is not necessary to 
dwell upon this point, however, for we are satisfied that the sale 
by Mason Bros, was authorized by the company, and that they were 
guilty of no wrong or unprofessional conduct in so doing. It can- 
not be said that in selling the certificate as they did, for the face 
value and interest, they were guilty of bad faith towards their cli- 
ent in not seeking to obtain a larger sum. The time of rédemption 
had not expired, and no sane man would hâve given a bonus for a 
certificate afEected by the contingency of rédemption. It is true 
that Mason Bros, received from the broker a portion of the commis- 
sions paid him by the purchaser. Whether the rétention of the 
same by Mason Bros, may be consldered to be in violation of their 
duty to their client we need not détermine. If it was, the trust 
company has ample remedy in a direct proceeding against them. 
The fact cannot aiïect the validity of the sale to Oarson and Chy- 
traus. In what we hâve thus said we hâve not designed by one jot 
or tittle to abate the strict rule which the law imposes upon trans- 
actions between counsel and client. We should be the last to sanc- 
tion the slightest act of bad faith towards the client upon the part 
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of the solicîtor, but we hâve not been able to see in tbis record, witH 
tbe possible exception of the réception and rétention of a portion of 
the broker's commission, a single act which can be attributed to 
them as a wrong. We do not mean to say that the réception and 
rétention of a portion of the broker's commission was a wrong. We 
do not deem it our présent duty to pass judgment upon that. 

It may be further observed, with respect to the alleged increase 
in the value of this land in the summer of 1890, that it was unim- 
proved property in the outskirts of the city of Chicago, and that its 
vaine was largely spéculative. Whether any great profit could be 
realized from it depended upon the growth of the city in that direc- 
tion, and required the expenditure of large sums of money in the 
laying out of streets and the construction of such improvements aa 
are common with respect to urban property. Thèse facts were 
known to Mr. Kendal in thé summer of 1890, and before the expira- 
tion of the period of rédemption. We cannot believe that the trust 
company, with the like knowledge, — ^for Kendal's knowledge was its, 
— desired to embark in an adventure which required the expenditure 
of large sums of money, and the success of which was contingent 
and doubtful. Such a transaction would be wholly foreign to the 
business in which it was engaged. Upon the whole, we perceive 
no reason for the application of the doctrine invoked, that relief hère 
should be denied upon the ground that it would be inéquitable to 
grant it. The decree will be aflSrmed. 



BOSWORTH V. HOOK. 

(Circuit Court of Appeals, Seventh Circuit. Jannary t, 1897.Ï 

No. 335. 

Eqttitt— Rhfeeencb to Master— Masteb's Pindings. 

When a référence to a master has been made upon motion of one of the 
parties, and not by agreement of both, the master's flnding has not the 
force of a verdict, or of the report of a référée; and, on exceptions thereto, 
the court must détermine by its own Judgment the controversy presented, 
and on appeal the revlewing court has the same power and responsibility. 

Appeal from the Circuit Court of the United States for the Southern 
District of Illinois. 

Bluford WUson (Philip Barton Warren, of counsel), for appellant. 
Thomas Worthington (Isaac L. Morrison, of counsel), for appellee. 
Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge. The essential question in this case is one 
of fact. The intervener, Frances Hook, by her pétition claimed to be 
the holder of a promissory note made by the Chicago, Peoria & St. 
Louis Railway Company for the rental of 100 gondola cars obtained of 
the Elliott Car Company, of Gadsden, Ala., under a contract of lease 
in the nature of a conditional sale. The receiver answered, denying 
knowledge and insisting upon strict proof of the facts alléged, and on 
motion of the receiver the court ordered a référence to a master to 
hear évidence and report the same to the court with his conclusion» 
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thereon. Overruling exceptions to the master's report, wtiich was în 
favor of the petitioner, the court ordered that the receiver pay to her, 
fl'ithin ten days, the sum of $12,928.42, reported due, and that, in dé- 
failli, thereof, the master should advertise and sell the cars for which 
the note was given, or so many of them as necessary to realize the sum 
due. 

One of the contentions of the appellant is that the note in controver- 
sy had been paid by the maker before it came into the possession of the 
appellee, and in our opinion the prépondérance of the évidence is dis- 
tinctly that way. It is clear, beyond dispute, that the note was paid 
by a check, drawn in the usual course of business, upon a fund deposit- 
ed in the name of T. J. Hook & Co., derived mainly from the eamings 
and receipts of the Chicago, Peoria & St. Louis Raiiway Company, and 
that entries showing the note paid were made at the time in the books 
of the Company; and we are convineed that it was an afterthought, 
due to the known insolyency of the raiiway company and the probabili- 
ty of an early receivership, to attempt to revive the note on the prê- 
teuse of a purchase by the intervener, who was herself the cashier of 
the raiiway company, — her brother, W. S. Hook, being the président, 
and Marcus Hook, another brother, being the secretary, treasurer, and 
auditor, and ail three being members, and constituting a majority, of 
the board of directors. The note having been paid with money of the 
maker, it is not material to inquire whether, in the same fund out of 
which the money for the purpose was checked, there were or had been 
deposited money which belonged to the petitioner, or to her aunt, Mrs. 
Ellen C. Spencer, with which the payment might hâve been made. 
The name, T. J. Hook & Co., stood simply for W. S. Hook, and for mon- 
ey of others deposited in that name he became responsible to the owner. 
It is not shown that any money of the petitioner, whether held in her 
own right or in right of her aunt, as she testifled before the master that 
it was, though it is not so averred in her pétition, went to the use or 
beneât of the raiiway company. There is, therefore, no ground upon 
which she can hâve a demand against the receiver. or against cars or 
other property of the raiiway company in his possession. 

In reaching this conclusion, which we deem it sufiûcient to announce 
without going into the détails of évidence, we hâve not been unmindful 
of the rule, often stated and reiterated, that the flndings of a master, 
concurred in by the court to which they were reported, are presump- 
tively correct, and will be permitted to stand, unless obvious error of 
law or important mistake of fact bas intervened. Furrer v. Ferris. 
145 U. S. 132, 12 Sup. Ct. 821; Crawford v. Neal, 144 XJ. S. 586, 12 
Sup. Ct. 759 ; Walker v. Kinnare, 76 Fed. 101. When, as in this case, 
the référence was made upon motion of one of the parties, and not by 
agreement of both, the master's finding has not the force of a verdict, 
or of the report of a référée, and, on exceptions thereto, the court must 
détermine by its own judgment the controversy presented (Kimberly v. 
Arms, 129 U. S. 512, 9 Sup. Ct. 355); and, on appeal, the court of re- 
view, of course, has the same power and responsibility. 

The decree of the circuit court is reversed, with direction to dismiss 
the pétition. 
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RUDLAND et al. v. MASTIC et al. 
(Circuit Court, D. Washington, N. D. December 22, 1896.) 

BqOITT— JOBISDICTION— StaTTJTB OF LiMITATIOIîS— IGNORANCE OF LEGAL EiGHTS. 

The fact tliat one claiming the légal title to land alleged to hâve been pat- 
ented to the heirs at law of her father has lived for many years in a wild 
and remote région, by reàson of which she was ignorant of the issuance of 
the patent and the sale of the land by the administrator of her father's 
estate, does not entitle her, after her right to maintain ejectment has become 
barred, to relief in equlty against the purchaser at the adminlstrator's sale. 

Lindsay, King & Turner, for complainants. 
John B. Allen, for défendants. 

HAJSTFORD, District Judge. This is a bill in equity by Sarah Eud- 
land and her husband, James Rudland. The object of the suit is 
to establish the title of Sarah Eudland as the owner of a tract of 
land in Jefferson county, in the state of Washington, under a pat- 
ent from the United States to the heirs at law of James Tncker, 
deceased, and to recover possession of said land. The bill of com- 
plaint avers: That said James Tucker settled upon and claimed 
said land under the act of congress approved September 27, 1850, 
entitled "An act to create the office of surveyor gênerai of public 
lands in Oregon, and to provide for the survey, and to make dona- 
tions to settlers of the said public lands," and the acts amendatory 
thereof, commonly known as the "Oregon Donation Law" (9 Stat. 
496; Abb. Eeal Prop. St. Wash. T. 1099). That after the death 
of said James Tucker the adminisi:rator of his estate made the re- 
quired proofs of résidence and improvement on his part. That 
the «omplainant Sarah Eudland was born in the year 1860, and is 
the child of said James Tucker and an Indian woman, who lived 
and cohabited together as man and wife. Said James Tucker died 
during the infancy of Sarah Rudland, in the year 1864. After mak- 
ing proof in the land oiHce of said claim, the administrator sold 
the land under an order of the probate court of Jefferson county, 
and the défendants claim title theceto as vendees of the purchaser 
at said sale. They are now in possession of the land, and hâve been 
côntinudusly in possession since the year 1883. The patent was 
issiied on the 9th day of June, 1876, to the heirs at law of James 
Tucker and their heirs, and the bill of complaint avers that Sarah 
Eudland is the only surviving heir of James Tucker, and the gran- 
tee to whoni thè title was conveyed by said patent. After the death 
of her father, and during her infancy, Sarah Eudland was taken by 
her mother to live among the Indians in British Columbia, and 
cbutinued to live a savage life in British Columbia and Alaska un- 
til hèr mârriage to James Rudland, in the year 1877; and by rea- 
sôn df having so lived she was ignorant of her rights as owner of 
said lànd until the year 1893. The bill also charges the defend- 
;mts with having fraudulently obtained possession of the said pat- 
ent, and having kept the same in their possession for the purpose ot 
concealing from Sarah Eudland knowledge of her title to the land. 
It is the theory of this bill that the patent vested the title in 
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Sarah Eudland, as the donee of the government, and that the title 
did not pass through James Tucker, and that the administrator's 
deed pursuant to the probate sale was inefiEectual to divest ner of 
the title, and is wholly void, and that the défendants are in posses- 
sion of the land, holding the same adversely to the complainants, 
in disregard of their rights. 

The défendants hâve demurred to the bill on the ground that the 
facts stated are insufficient to entitle the complainants to any relief 
in equity. By the décisions of the suprême court it has become 
settled law that a suit in equity cannot be maintained in a féd- 
éral court by a complainant claiming to hâve a perfect légal title 
against a défendant in actual possession of the property, and hold- 
ing possession adversely to the complainant, for the reason that in 
every such case an action of ejectment can be maintained, and the 
parties hâve a constitutional right to a jury trial; and section 723, 
Rev. St., absolutely prohibits the United States courts from enter- 
taining jurisdiction of suits in equity where the parties hâve a 
plain, adéquate, and speedy remedy at law. Whitehead v. Shat- 
tuck, 138 U. S. 146-156, 11 Sup. Ct. 276; Wehrman v. Conklin, 155 
U. S. 314-333, 15 Sup. Ct. 129. On the face of the bill it appears 
that the complainants might hâve a plain, speedy, and adéquate 
remedy by an action at law to recover the land, except for the 
fact that the statute of limitations of this state constitutes a bar 
to such action; and it is obvions that the reason for bringing this 
suit in equity is to avoid the bar of the statute of limitations. In 
this, I think, the complainants hâve misconceived the theory and 
purpose of equity practice. The statute of limitations is a positive 
law, enacted for a wise purpose, and the courts were not endowed 
with equity powers for the purpose of overriding or annulling stat- 
utes, nor for the purpose of uprooting claims to real estate which, 
by continued possession for the period limited by the statute for 
commencing actions to recover possession, hâve ripened into per- 
fect légal titles. That the statute does, in effect, transfer the légal 
title to the possessor of real property holding adversely, peaceably, 
and continuously for the full period allowed for bringing an action 
of ejectment, is affirmed by the weight of authority in the United 
States, and is the rule of the suprême court. Sharon v. Tucker, 
144 U. S. 533-548, 12 Sup. Ct. 720-722. In the opinion of the court, 
by Mr. Justice Field, in the case cited, the doctrine is stated as 
follows: 

•'It is now well settled that by adverse possession for the period designated by 
the statute, not only is the remedy of the former owner gone, but his title has 
passed to the occupant, so that the latter can maintain ejectment for the posses- 
sion against such former owner should he intrude upon the premises." 

The facts alleged as to complainants' ignorance of their rights 
only make out a case of misfortune, but because this woman has 
been unfortunate in having spent the most of her life in ignorance 
dOes not make an exception in her favor, entitling her to exemption 
from the conséquences of neglect to prosecute an action to recover 
her property within the time limited by law for the purpose. The 
facts upon which the défendants base their right of action, were 
77F.^t4 
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never concealed, but, on the contrary, the évidence thereof bas been 
preeerved in tbe public records of the United States land oiBce 
and of the probate court oî Jefferson county, and were necessarily 
matters of common Ivnowledge in Jefferson county when the sev- 
eral transactions toolî place. ïhe reason why Sarah Kudiand did 
not hâve timely knowledge of the facts is because she had gone to 
a remote and secluded région, and was eut ofl from the sources of 
information; but for this the défendants are not in fault, nor re- 
sponsible. Upon this point the following^ comment, found in the 
opinion of Mr. Justice Bradley in the Brodericli Will Case, 21 Wall. 
503-520, is quite pertinent: 

"If fraud is kept concealed, so as not to come to the knowledge of the party 
injured, those courts will not charge him with lâches or négligence in the vindica- 
tion of bis rights until after he bas dlscovered the facts constituting the fraud. 
And this is most just. But that principle cannot avail the complalnants in this 
case. By their own showing their delay was due, not to Ignorance of the fraud, 
nor any attempt to conceal it, but to ignorance of Brodericlî's death, and ail the 
open and public facts of the case. They admit, and expressly charge, that it was 
a matter of public notoriety at San Francisco, as early as 1861, that the will in 
question was not Brodericli's will, but was a forged and simulated paper. They 
do not prétend that the facts of the fraud were shrouded In concealment, but 
their plea is that they lived in a remote and secluded région, far from means of 
information, and never heard of Broderick's death, or of the sale of his property, 
or of any events connected with the settlement of his estate, until many years 
after thèse events had transpired. Parties cannot thus, by their seclusion from 
the means of information, clalm exemption from the laws that control human af- 
fairs, and set up a right to open up ail the transactions of the past. The world 
must move on, and those who elaim an interest in persons or things must be 
chargea with knowledge of their status and condition, and of the vicissitudes to 
which they are subject. This is the foundation of ail judiclal proceedings in rem." 

The allégations of fraudulent conduct on the part of the défend- 
ants are unimportant. The possession of the patent by the défend- 
ants was not the cause of the ignorance on the part of the com- 
plainants as to their rights, and in no wise prevented them from 
obtaining information, nor from proceeding to recover the property. 

It is unnecessary to consider the questions argued as to the in- 
validity of the probate proceedings, and of the title under which 
the défendants daim, for, if the complalnants can recover at ail, 
they must proceed in a court of law ; and the présent suit must be 
dismissed, because there is no ground for the exercise of power by 
a court 0* equity. 



MANiNlNG V. AYIflKS. 
(Circuit Court of Appeals, Seventh Circuit January 4, 1897.) 

No. 177. 

1. CONTRACT TO ImPROVB AND SeLL LANDS— PARTICIPATION IN PROFITS— CrI- 

TERioN OF Value— Execution Sale. 

The flrm of S., W. & Go., owning several tracts of unlmproved land in 
Illinois, made a contract with one M., by which It was agreed that M. 
Bhould go to réside on the lands, cultivate and improve them under the 
direction of S., W. & Oo. (who would advance money for the purpose), 
dud efifect sales thereof, for which he should receive a sum equal to half 
the.net incorae and half the net profits of the sales of the lands. It was 
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provided that, at the terminatlon of the agreement, the lands and the 
property thereon should be sold, at auction or private sale, as agreed on by 
che parties, and the prlce realized should détermine the profits. It was 
also expressly provided that M. was net constituted a partner, in any 
sensé, with S., W. & Co. Afterwards, a supplemental agreement was 
made, providing, among other things, that S., W. & Co. should give M. an 
option to buy the property at cost, and that, if he did not avail hlmself of 
it, a priée should be agreed on at which either party might buy or sell to 
the other, which, being accepted, would discharge ail liability under the 
contracts. Before any of thèse provisions were acted on. S., W. & Co. 
failed, and made an assignment in New Yorlî, where they did business. 
Certain creditors attaehed the lands In Illinois, obtained judgments, and 
sold the lands under exécution; one C, a créditer, buying them in, and 
also obftaining a conveyance of them from the assignée by the release of a 
part of his elaim. In a suit brouglit by the assignée to détermine conflict- 
ing claims to the lands, M. sought to establish an Interest in the lands, 
and a right to purchase them from C, by virtue of the said agreements, of 
which he averred that C. had notice, and of which he sought spécifie per- 
formance. Eeld that, if there were any such right, the price pald by C. 
for the lands, at the exécution sales, would not be a fair criterion of the 
value of the lands, or of the price at which M. should hâve the right to 
purchase under his contract. 

3. 8amb — Specific Performance. 

Eeld, further, that the contract was not one which could be specifically 
enforced, slnce no price was fixed by such contract for the land, nor any 
terms of payment adjusted, and none could be flxed by the court. 

3. Samb — Personal Contract. 

Eeld, further, that M. acqulred no interest in the lands, by virtue of the 
contract, which a court of equity would recognize, but that the contract 
of S., W. & Co. to pay a compensation measured by the profit on the sale 
of the lands was merely Personal. 

i. Samb — Ascertainmbnt of Peofits. 

Helil, further, that M. had no right to a decree for the sale of tne lands, 
to ascertain the amount of the profits in which he would be entltled to 
share, both beeause the lands were always subject to sale by S., W. & 
Ce, or at suit of thelr creditors, without remainlng subject to any such 
right of M., and beeause the contract provided for ascertainlng the profits 
by a sale, privately or at auction, as agreed by the parties, and not by a de- 
cree of the court. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

The original bill was flled by Marshall Ayers, assignée of Sawyer, Wallace & 
Co., and by his asslgnors, against Michael W. Mannlng, Charles Carroll, and 
others, to détermine conflicting claims and interests in certain lands. The ap- 
pellant, Mannlng, filed a cross bill, to which ail parties to the suit were made 
respondents, asserting and seeking to enforce an interest in the lands by 
virtue of contracts with Sawyer, Wallace & Co., to whom the lands had be- 
longed. The demurrers thereto of Carroll and of the complalnants in the 
original biU were sustained, and the cross bill dismissed. 

The essential facts are thèse: The firm of Sawyer, Wallace & Oo., being 
the owner of the lands In' question, on the Ist day of November, 1883, en- 
tered into the agreement with Manning as follows: 

"Articles of agreement, made and concluded this the flrst day of November, 
A. D. 1883, between Sawyer, Wallace & Oo., of the oity of New Yorlî, party of 
the first part, and Michael W. Manning, of the city of Chicago, party of the 
second part, viz.: That the said party of the first part, being now tbe own- 
ers of certain lands in Williamson county, state of Illinois, popularly linown as 
the 'John PuUy Place,' containing aboiit 3(X) acres; the 'Bob PuUy Place,' 
containing about 240 acres; the 'HoUand Place,' containing about 220 acres; 
the 'Joe Dillard Place,' containing about 330 acres; the 'Herrin Place,' con- 
taining about SO acres; also several parcels, bought of the lUlnois Central 
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Raiiroad Co., contalnlng about 165 acres: also a pareel bought of the TI. S. 
GrOT., 40 acres; also a pareel lately bought by Thomas Miller of the Illinois 
Central Raiiroad Co., 500 acres,— and being desirous to Improve the above-de- 
scribed lauds, so as to obtain a greater priée thorefor tbaa Is obtainable in 
their présent condition, the said party of the first part bas: 

"(1) Employed the said party of the second part to réside on sald lands, glve 
ail bis tlme thereto, take charge of, manage, and sell the same under the di- 
rection of the said party of the tlrst part. 

"(2) In compensation for the af oresaid services, to be rendered as above stat- 
ed, the party of the first part agrées to pay to the party of the second part a 
sum of money equal to one-half of sucb net inerease, in the aggregate value 
of said lands, as may be shown by the sale thereof, after deducting ail taxes, 
insurances, assessments, and ail other expenses incurred thereon, over and 
above their présent aggregate value. 

"(3) That the présent value of said lands, for the purpose of this agree- 
ment, Is hereby determined and agreed upon as folio ws, to wit: 

The John Pully place, 300 acres at $12.50 per acre $3,750.00 

" Bob Pully " 240 " " 15.00 " " .... 3,600.00 

" Holland " 220 " " 8.00 " " l,76t>.00 

" Jœ Dillard " 330 " " 12.50 " " 4,125.00 

" Herrin " 80 " " 12.50 " " 1,000.00 

" Illinois Central R. E. pareel, 105 " 

" U. S. Gov. pareel, 40 7.50 " " 1,537.50 

" Thomas Miller place, 500 " " 3.00 " ' " 1,500.00 



The présent aggregate value being $17,272.50 

"(4) In addition to the compensation hereinbefore stipulated (to wit, In 
clause 2), the party of the first part agrées to pay to the party of the second 
part a further sum of money equal to one-half the rents derived from the sald 
lands, and one-half the net proceeds of the stock and produee bought, raised, 
and grown on said lands, as may appear by the sales thereof, after deducting 
the money expended in buying and keepiug said stock, paying hand hire, pur- 
chase of implements, tools, seeds, etc., and ail other expenses incurred by 
stock ralslng and farming on said lands. The amount so expended up to 
this tlme, and also to be deducted, is hereby agreed upon and fixed at the sum 
of ?3,'130.14, this being the amount expended by Thomas Miller through the 
party of the second part, for live stock, farming implements, etc., as shown 
by an accounting made between sald parties on the 25th October, 1883, and 
now paid said Miller by party of the first part. 

"(5) The said party of the first part further agrées to furnlsh such sums of 
money from tlme to tlme to Improve sald lands, buy stock, Implements, toolsT 
etc., as may hereafter be decided upon, and référence is hereby made to a 
certain mémorandum, signed by the parties of this agreement, which described 
certain improvements and expenditures whleh It Is now thought désirable to 
make. 

"(0) The party of the first part also agrées to exchange, if it- can be effeeted 
on satisfactory terms, the John Pully place for the Bill Chitty place (so-caUed) 
in Herrin's Prairie and sixty acres additional thereto; also, to buy the John 
Dillard place In Herrin's Prairie, contalnlng 525 acres, if it can be had for 
$5,250.00, and by paying therefor the proceeds of the Holland place (the sale 
of whlcb Is hereby contemplated) and giving notes for the balance of the pur- 
chase money,— in which event the said places so purchased and acquired by ex- 
change shall be substituted for the Holland and John Pully places In this 
agreement. 

"(7) It Is further agreed and understood, that any money furnlshed by the 
party of the first part, for any of the purposes of this agreement, in excess of 
$15,000.00, which sum includes the— 

Présent value of said lands, as hereinbefore fixed, at $17,272.50 

And the cost of stock, implements, tools, etc., already bought, and 
hereinbefore fixed, at 3,130.14 

$20,402.64 
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"Shall bear Interest at the rate of six per cent, per annum, compounded, and 
the amotint of snch Interest shall be charsed to and borne as part at" the ex- 
pense of carrying on the farming opérations eontemplated by this agreement, and 
shall be deducted from the profits thereof, to détermine the net amount of 
the same, in like manner as other expenses, as hereinbefore provided. 

"(8) The party of the second part, in considération of the compensation here- 
inbefore stipulated, agrées and binds himself to glve his direct personal serv- 
ices and ail his tlme to the management and care of the aforesaid lands, and 
to the farming of the same, to the extent of his ability and the means at his 
command, and to réside on the Joe Dillard farm with his f amily ; also, to f ur- 
nish to the party of the first part strictly accurate statements and vouchers for 
ail expenditures, promptly, as made; to keep a strict and accurate account of 
ail produce, stock, oi other property sold; and to report the same and remit 
the proceeds thereof, promptly, to the said party of the first part, so that they 
shall be always thoroughly well informed of aU transactions made by the said 
party of the second part, and of the true condition of the interests iatrusted 
to his care. The said party of the second part especially agrées to use his 
best efforts to effect sales of said lands under the direction of the said party 
of the first part, as soon as the improved condition of the same will warrant 
Buch action. 

"(9) This agreement is to continue in force for the term of three years 
from the first day of .Tanuary, 1884, unless terminated sooner by the consent 
of the parties thereto, and at the end of the said term of three years, ail the 
said lands, stock, produce, implements, tools, etc., which may hâve been ae- 
quired under this agreement, and not before disposed of , shall be sold at auc- 
tion or private sale, as may be agreed upon by the parties thereto, and in this 
manner shall be determined the net increase in the value of the said lands, the 
net profits of stock raising and farming, and the amount of compensation due 
to the paitj' of the second part under this agreement. 

"(10) It is further agreed that, in the event of the death of the said party 
of the second part, the party of the first part shall hâve the right tbereupon to 
terminate this agreement,- sell ail the property of every kind, and détermine 
the amount due to the estate of the said party of the second part, in the man- 
ner provided hereinbefore, viz. in clatise 8, or to continue the same under such 
management as they may deem best, until the fuU expiration of the said term 
of three years. 

"(11) It is expressly agreed and understood that the party of the second part 
Is not, nor is meant to be, constituted a partner, in any sensé, with the party 
of the first part under this agreement. 

"(12) Tbe party of the second part bas the right, under this agreement, to use 
free of charge, such wheat, corn, fresh méat, and pork grown on said lands, to 
the extent required for actual diet eonsumptlon by his own family, but sliall 
keep and rehder an account of the same to the party of the first part. He 
shall also hâve the right to grow and use, without charge, such garden vege- 
tables as may be required for his own family use. 

"Sawyer, Wallace & Co. 
"Michael W. Mannlng." 

The mémorandum referred to Is omitted, bebig Immaterial. 

Upon the making of the agreement, Manning, with his family, went upon 
the lands, and in compliance with that agreement, and a supplemental agree- 
ment executed April 21, 1888, he managed, cultivated, improved, and developed 
the lands, until deprived of possession by the receiver appointed in this cause, 
having "devoted more than seven years of his time, and of the time of sev- 
eral members of his family, to the management, improvement, and develop- 
ment of said lands," whereby, It Is aUeged, they hâve become greatly en- 
hanced in value. The supplemental agreement is of the folio wing ténor: 

"Mémorandum of agreement to be formally entered into and executed by 
and between the undersigned concerning the future management and disposi- 
tion of their joint interest in lands in Willlamson county, Illinois, to wit: S., 
W. & Oo. to hâve ail the income from the crops, and pay the necessary ex- 
penses for producing same, and pay, also, to Manning, at the rate of $1,000 
per annum beginning May Ist next, and ending December 31st, next. In con- 
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sideratlon oC which Mannlng to gire his time and efforts to sell the property, 
meanwhile maintaining the property in aS' good condition as the revenue there- 
from wiU admit. No expenditure exceeding revenue to be made without the 
consent of both parties in writing. Manning to make no cliarge for selling 
the property, but necessary expansés actually iucurred (as iiiay be agreed 
upon from time to time) to be advanced by S., W. & Co. but charged to the 
property, as provided in coutract now existing, and to whieh référence is now 
made, and to be deducted before any profits are declared. S., W. & Co. to 
advance such sums as may be required for the necessary expenses of cari'y- 
ing on the farm worli untll crops grown and sold. S., W. & Co. to furnish 
the exact cost of the property up to May Ist next (as provided in contract re- 
ferred to), and to give Manning the option of buying it at such cost witb in- 
terest untll Dec'r 31st next. Should Manning not avail himself of the said 
option, a price Is to be agreed upon at which either party may ofCer to buy 
or sell the other, which, being accepted, discharges ail obligations under the 
contraot referred to. Sliould Manning elect to take the property at cost, then, 
and in that case only, interest shall continue to run agalnst his interest 
thereln. Privilège as to garden produce for famlly use is same as in existing 
contracts. The terms of payment for the property in case Manning should 
elect to buy It, to be consldered and settled subsequently. 

"Savyyer, Wallace & Co. 

"M. W. Manning. 
"New York, Aprll 21, 1888." 

The flrm of Sawyer, Wallace & Co. and its Indivldual members became in- 
solvent, and on September 4, 1890, executed to Marshall Ayers a deed of as- 
signaient. In conformity wlth the laws of New York, where the business of the 
partnership had been conducted, of ail partnership and individual property 
held by them for the payment of ail debts without préférences. Thereafter, 
wlth full knowledge of the assignment, certain creditors of the flrm sued out 
of the local courts wrlts of attachment, and, havlng obtained Judgments, 
caused the lands, excepting 560 acres in Franklin county, to be sold; Charles 
Carroll becomlng the purchaser of those in Williamson county at the price of 
SI 3,000, of which he paid to other attaching. creditors about $1,200, and cred- 
ited the remainder upon his own judgment; and of the 330 acres in E'ranklin 
county, sold for ?550, he is the holder and owner of the certificate of sale. He 
also claims a lien upon the unsold lands in B'ranldin county by virtue of the 
unsatlsfled Judgment which he recovered in his attachment suit in William- 
son county. The cross blll further charges "that said assignment, so made 
by said flrm of Sawyer, Wallace & Co., was administered by and under the 
direction of the Judicial court of the city and county of New York, in the 
State of New York, known as the 'Court of Common Pleas,' which court, by 
the laws of the state of New York, had and bas full power and jurisdiction 
over said assignment, and over the disposition of the property of said insolvent 
firm and the individual members thereof; that. In the year 1891, and since 
the flling of said original bUl in this cause, said Charles Carroll caused said 
Ayers, as assignée of said Insolvent firm, to file a pétition in said court of 
common pleas, praying that court for leave to sell and convey to said Charles 
Carroll ail of said lands, so subject to said agreement and supplemental agree- 
ment, located in said countles of Williamson and Franklin, in considération of 
said Carroll deducting from his claim agalnst said Insolvent flrm of Sawyer, 
Wallace & Co. (whieh claim, amountlng to over one hundred and seventy-flve 
thousand dollars, said Carroll had before the filing of said pétition proven and 
had allowed against the estate of said insolvent firm in the hands of said as- 
signée) the sum of twenty thousand dollars, and relinquishlng any claim to a 
dividend out of the estate of said Insolvent flrm upon the last-mentioned sum 
of money; that said pétition, so filed by said assignée at the instigation and 
request of said Carroll, stated that ail of said lands were not worth twenty 
thousand dollars, and was supported by an afHdavit, filed wlth said petitioîi 
in said court of common pleas, of one George W. Smith, the soliciter for said 
assignée in this cause, to the effect that said lands so subject to said agree- 
ment and supplemental agreement were not worth to exceed the sum of $17.- 
000 or $18,000, which affidavit said Carroll procured and caused to be filed 
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with said pétition; that said pétition and affldavit were, in tlie montli o£ Octo- 
ber, 1891, by the procurement of said Oarroll, presented to said court of com- 
luon pleas; and, acting thereupon, tliat court, in tlie month last meutioaed, 
grauted the prayer of said pétition, and ordered said assignée to convey to 
said Can-oll ail of said lands so subject to said agreement and supplemental 
agreement, upon said Carroll deducting from liis said claim so proven in said 
insolvent proceedings tlie sum of tweiity thousand dollars, and relinqulshing 
ail riglit to auy dividend from said insolvent estate upon tlie sum of money 
last mentioned; and thereupon, in the month of October or November, 1891, 
said assignée made and delivered to said Carroll a deed purporting to convey 
to said Carroll ail the interest and estate of said flrm of Sawyer, Wallace & 
Co., and of the individual members thereof, in and to aU of the lands last 
mentioned, and said Carroll stiU has the interest thereln so conveyed to hlm, 
Your orator further showeth that the assets of said insolvent firm and the 
members thereof at no time hâve been suffieient to pay more than ten cents 
upon the dollar of the indebtedness of said flrm and the members thereof, and 
that the daim of twenty thausand dollars so withdrawn by said Carroll from 
his claim against said insolvents was not worth over the sum of two thou- 
sand dollars; that your orator was not a party to said pétition so flled By said 
assignée, and had no notice thereof, and was not a party to, nor notified of, 
said proceeding in said court of common pleas, which resulted in said deed so 
made to said Carroll; that ail of said judgment creditors, including said Car- 
roll, had notice of the rights and interests of your orator in said lands, and of 
said agreement and supplemental agreement, at and before the times of suing 
ont each and every one of said attachment writs, and at ail times since, and 
said Oarroll had such notice long prier to and at the time of the making of said 
conveyances to him by said assignée, and said Carroll, at the time of suing out 
said attachments and each of them, and at ail times since, and at the time of 
the delivery of said deed to him by said assignée, knew that your orator had 
the right and préférence of right to purchase ail of said lands at a price to be 
iixed by said flrm of Sawyer, Wallace & Co., or by any authority or tribunal 
which has acquired the power of disposing of said lands In the stead of said 
firm of Sawyer, Wallace & Co. And your orator avers that the said assignée 
acquired no greater right or power respecting said lands than was possessed 
by said insolvent firm at the time of making said assignment, and took said 
lands subject to the right of your orator to purchase the same in préférence 
to anybody else, ail of which was well known to said Carroll long before and 
at the time of the filing of said pétition, and the making of said deed to him. 
and also at the time of the suing out of each one of said attachment writs, anfl 
at ail times since: that by said proceedings in said court of common pleas the 
selling priée of said lands was fixed and determined by the court last men- 
tioned, and by an authority having power to bind said insolvent firm and said 
members thereof, and also said assignée and said Carroll, and said Carroll 
took and acquired the tltle to said lands by said deed from said assignée, wlth 
notice of the rights of your orator, and as the trustée of and for your orator, 
and now holds the same as trustée for your orator, and ought to be compeUed 
to convey the same to your orator upon the payment by your orator to said 
Oarroll of whatever amount or value said Carroll pald therefor or allowed 
therefor to said assignée, which payment your orator hereby offers to make 
to said Carroll; and said Carroll, having acquired the title to said lands as 
the trustée of your orator, cannot make a profit out of his trust, and is, in 
equity, bound to convey the same to your orator, upon belng reimbursed for the 
actual amount of the considération pald by him for said lands; and, if said 
considération includes the amount paid by him therefor at said attachment sale, 
your orator also offers to repay the same to him, upon receiving from said 
Oarroll a conveyance of said lands. And your orator avers that neither said 
Sawyer, Wallace & Co. nor your orator took any steps to carry out the pro- 
vision of said supplemental agreement ' for the sale or purchase of said lands, 
up to the time of making said assigmnent, for the reason that the members 
of the firm last mentioned and your orator agreed and were of the opinion, 
during ail the time prior to said assignment, that the conditions were not suct 
as to make a présent sale advisable, and by the consent of ail parties concern- 
od the time for making a sale of said lands by either party to the other was post- 
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poned untll sald asslgnment was made. Youp orator shows that he Is able and 
willing, and hereby olfers, to pay to said Carroll the value of ail the considéra- 
tion pald by him to said assignée for sald lands with intèrest thereon, and ail 
moneys paid by liim therefor at said attachment sale or sales, with intèrest 
thereon, or any other sum which this court may, on a hearing hereof, de- 
cree as the proper and just compensation to be paid therefor. Your orator 
further shows that, in any event, he is entitled to hâve an aceounting in this 
court of ail transactions had between your orator and said insolvent firm under 
said agreement and supplemental agreement, and, in case said sale by said as- 
signée to said Carroll cannot be held to hâve fixed the selling value of sald 
lands, to hâve the same sold under the decree of this court. In order to bring 
about a full adjustment of said transactions; and your orator avers that said 
complainants In said original bill hâve abandoned their prayer for an aceount- 
ing therein contained." 

Samuel P. Wheeler, for appellant. 
Cari Roedel, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts). It is insisted 
for thé appellant that, under the supplemental agreement, he has 
the right to purchase the lands, and to demand a conveyance of them 
from Carroll for the considération paid by him, or, if that may not 
be allowed, then for a reasonable price to be determined by the court. 
It is clear that the appellant would not hâve right, in any event, 
to obtain the lands for a considération to be measured by the amount 
which they cost Carroll. He procured such title through sales of 
the land upon exécutions, and afterwards by composition with the 
assignée of Sawyer, Wallace & Co. The cost price, under such cir- 
cumstances, might be an unfair criterion by which to gauge the 
value of the lands in accordance with the contract. If it be con- 
ceded that the appellant may properly demand that a court of equity 
should speciflcally enforce the agreement for an option, it must be 
upon the very terms of the option, and not upon otiier and différent 
terms under which they were obtained by Carroll. It cannot be 
supposed that, when the lands were free and unincumbered, the 
owner, being solvent, would consent to terms which he would be 
willing to take, and would perhaps be glad to obtain, when insol- 
vency had occurred, and the lands were incumbered by judgments 
and sales under exécutions. The contention in this behalf we re- 
gard as wholly untenable. 

Nor is the contract one which can be speciflcally enforced in eq- 
uity. The agreement was that if Manning should not avail himself 
of the option expiring December 31, 1888, then "a price is to be 
agreed upon at which either party may offer to buy or sell the other, 
which, being accepted, discharges ail obligations under the con- 
tract referred to. * * * The payment for the property, in case 
Manning should elect to buy it, to be considered and settled subse- 
quently." There is hère no obligation upon either party to accept 
the offer of the other. There is no price determined, nor are any 
terms of payment adjusted. Manning was at liberty to refuse to 
bny at the price which might be agreed upon, and, if he shoula 
elect to buy at that price, the agreement would still be inoperative, 
unless the minds of the parties should meet upon the terms of pay- 
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ment. The agreement for sale would appear to hâve been merely 
a^n optional mode of discharging the obligations and settling the 
rights of the parties under the original contract. It never became 
effective, by offer or by acceptance. The agreement is wanting in 
obligation upon the part of both, — is obscure, indeflnite, and uncer- 
tain. It is not within the province of the courts to make contracts 
for parties, nor will equity compel a spécifie performance of a con- 
tract when any material part of it remains to be settled by negotia- 
tion. A court of equity does not sit to détermine the priée or the 
terms of payment upon which land should be sold by one to another, 
or to compel spécifie performance of an optional agreement to buy 
or sell where nothing has been done in pursuance of the agreement. 
Nor can a court impose upon a contract terms, not therein agreed 
to, différent from the contract both in form and in substance. 
Milnes v. Gery, 14 Ves. 400, 407 ; Bromley v. Jefleries, 2 Vern. 415 ; 
Potts V. Whitehead, 20 N. J. Eq. 55; Norfleet v. Southall, 3 Murph. 
189; Huff V. Shepard, 58 Mo. 242; Graham v. Call, 5 Munf. 396; 
Hayes v. O'Brien, 149 111. 403, 414, 37 N. E. 73; Winter v. Trainor, 
151 111. 191, 194, 37 N. E. 869. 

In Bromley v. Jefferies, one covenanted that another should hâve 
his land for a certain sum less than any other would give for it. 
The court refused to decree a spécifie exécution of this agreement, 
by reason of its uncertainty. 

In Milnes v. Gery, the court refused spécifie performance of an 
agreement to sell upon a valuation of arbitrators to be chosen by 
the parties in the manner specified. Arbitrators were appointed 
by the parties, but they were unable to agrée. The master of the 
roUs, Sir William Grant, delivering the opinion of the court, ob- 
served : 

"The more I hare considered this case, the more I am satisfled that, Inde- 
pendently of ail other objections, there Is no such agreement between the par- 
ties as can be carried to exécution. The only agreement into which the de- 
fendant entered was to purchase at a priée to be aseertained In a spécifie mode. 
No priée having ever been flxed in that mode, the parties hâve not agreed 
upon any price. Where, then, is the complète and concluded contract which 
this court is called upon to exécute? The prlce Is of the essence of a contract 
of sale. In this instance, the parties hâve agreed upon a partlcular mode of 
ascertaining the price. The agreement that the prlce shall be flxed in one 
spécifie manner certainly does not afford an inference that it is wholly Indif- 
fèrent In what manner It Is to be flxed. The court, declarlng that the one 
Bhall taise and the other give a prlce flxed in aiiy other manner, does not 
exécute any agreement of theirs, but maUes an agreement for them, upon a 
notion that It may be as advantageous as that which they made for them- 
selves. How can a man be forced to transfer to a stranger that confidence 
which, upon a subject materlally intereigting to him, he has reposed in an In- 
dlvidual of his own sélection? * * * I do not know that upon this point 
there can be any diflierence between décisions at law and in equity. If you go 
Into a court of law for damages, you must be able to state some valld légal 
contract, which the other party wrongfuUy refuses to perform. If you come 
to a court of equity for a spécifie performance, you must also be able to state 
some contract, légal or équitable, concluded between the parties, which the 
one refuses to exécute. In this case the plaintiff seeks to compel the défend- 
ant to take this estate at such price as the master of this court shall flnd it to 
be worth. Admitting that the défendant never made that agreement (and my 
<ipinlon iB that the agreement he has made is not substantlally, er In any falr 



698 77 FEDERAL REPORTER. 

eense, the same with that), and It could only be by au arbitrary discrétion tbat 
the court could substitute the one In the place of the other." 

In Graham v. Call, the contract was for the sale of laud, and 
provided that the priée should be thereafter agreed upon, which 
never wais done, in conséquence of the death of one of the parties. 
The court refused speciâc performance of the agreement, upon the 
ground that it was not completed and perfected, so that it could 
be carried into exécution. 

In Norfleet t. Southall, one of the two joint owners agreed to 
convey to the other upon payment of the sum which the mills cost 
him, to be determined by four persons named, which was attempted 
to be done, but the arbitratora were unable to agrée. The court, 
upon a bill which asked that an account of the cost of the mill 
might be taken, and that there might be spécifie performance of the 
agreement to convey upon payment of the amount so ascertained, 
refused such spécifie performance, as whoUy without the province 
of a court of equity, asserting that so to do would be the exercise of 
an arbitrary discrétion, which a court of equity wholly rejects. 

In Potts V. Whitehead, by the contract there in question, the 
offer was to convey the land within the time fixed at a price named, 
of which a stated portion was to be paid upon exécution of the deed, 
and the balance in a mortgage upon the land with interest. It was 
held that the failure to designate the time of the payment of the 
amount to be secured by mortgage left a material part of the con- 
tract to be settled by négociation, and therefore the contract could 
not be specifically enforced. 

In Hraff T. Shepard, an agreement for the sale of lands contained 
a stipulation that the purchase money was to be paid upon such 
terms as may be agreed upon between the parties. The court re- 
fused spécifie performance, asserting that, in the proposition to 
compel a person to agrée, "the élément of compulsion would anni- 
hilate in advance the thing it promised to create; for no contract 
can live in the law's atmosphère, unless born of voluntary choice in 
the parties." 

The doctrine of thèse cases is recognized in Gunton v. Carroll, 
101 U. S. 426, 430, where, after statement of the rule, it is said: 
"It cannot be successfully disputed that, in the gênerai terms thus 
stated, this is the established equity doctrine." That case was taken 
out of the gênerai rule by the reason that the considération had there 
been already paid, while the doctrine, as the court states, rests upon 
the ground "that the court must be enabled to enforce the payment 
of the price simultaneously with compelling the conveyance, and it 
cannot do this by enforcing an arbitration." There is manifest dis- 
tinction between that case and the one at bar. 

It is clear, therefore, that the agreement in question is so uncer- 
tain as to price and terms that we cannot decree a spécifie perform- 
ance of it. It would be an anomaly in the history of jurisprudence 
for courts of equity to flx the value of land in enforcement of a con- 
tract of sale which fails to détermine the price, and to compel the 
parties to abide by the price which the court should decree. 

It is also urged that under the original agreement Manning ac- 
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quired an interest in thé land in question wliich a court of cquity 
would recognize. Upon mature considération we are satisfled that 
the suggestion cannot be entertained. By that contract the appel- 
lant was engaged to réside upon the lands, and to effect sales of 
them under the direction of the owners, Sawyer, Wallace & Oo. In 
compensation for his services, the owners agreed to pay Mm a sum 
of money equal to one-half of the net increase in the aggregate value 
of the land as would be shown by a sale of them orer and above 
their then aggregate value expressed in the agreement. Manning 
was also to be paid a further sum, equal to one-half of the rentals 
derived from the land and one-half of the net proceeds of the stock 
and produce grown upon the lands, the owners furnishing ail need- 
ful funds to operate and improve the land. Manning had, also, a 
right to the use of the produce of the farm necessary for the sup- 
port of his family. The agreement was to continue until January 
1, 1887, at which time ail the lands, stock, produce, and farm impie- 
ments should be sold, at auction or private sale, as might be agreed, 
in order to ascertain the net increase of the value of the land, the 
net profits of stock-raising and farming, and the amount of compen- 
sation due to Manning under the agreement. It must be conceded 
that scrupulous care was employed in the drafting of this agreement 
to exclude Manning from any interest, légal or équitable, in the 
lands. The ownership and the right of sale of the lands remained 
in Sawyer, Wallace & Co. They conferred no title upon Manning, 
and he acquired noue under any term of the contract. The state- 
ment in the agreement of the then value of the lands, and the pro- 
vision for the sale of such as remained unsold at the termination 
of the agreement, merely indicated a method of determining the 
amount of compensation to which Manning was entitled. The cov- 
enant of Sawyer, Wallace & Co. was personal to pay such sum thus 
ascertained for Manning's services. Such agreements do not con- 
fer an interest in lands. Le Moyne v. Quimby, 70 111. 399. 

It is further urged that, failing in his other contentions, the appel- 
lant is entitled to an accounting, under the direction of the court, 
of the transactions between himself and Sawyer, Wallace & Co., un- 
der the agreements, and to a decree that the lands should now be 
sold for the purpose of ascertaining the appellant's share of the 
net profits to be derived from the lands; and Smith v. Gear, 59 
m. 381, is urged to our considération in support of this contention. 
There one party furnished the funds topurehase,andtheotherbought, 
certain notes and a mortgage, which, it was understood, should 
be foreclosed, and the land bid in by the one furnishing the funds, 
and then sold, and one-half of the net profits should be paid to each. 
It was urged that no sale should be ordered because it had not been 
shown that a profit would resuit from one. The court overruled this 
objection, and ordered a sale. That case is essentially différent 
from the one in hand. There each party was entitled to a moiety 
of the profits in the land as such. Hère the agreement was that the 
sale should be public or private, as the parties might agrée, and for 
the purpose, merely, of determining the amount of compensation 
which, under the agreement, Sawyer, Wallace & Co. were personally 
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obligated to pay to Manning. This agreement was made in 1883, 
and was to continue in force until January 1, 1887. In April, 1888, 
the supplemental agreement was made, by which an option was given 
to Manning' to j)urcliase the lands at cost. Whether that supple- 
mental agreement may be considered in extinguishment of the orig- 
inal agreement to sell, or whether a failure to carry ont the supple- 
mental agreement would operate to restore in full force ail the terms 
of the original agreement, we need not stop to consider. We are 
of opinion that there are équitable considérations which should avail 
In a court of equity to work a refusai to exercise any discretionary 
powers lodged in the court to grant the relief asked, if such relief 
could properly be decreed under any circumstances. There was 
nothing in the original agreement which prevented Sawyer, Wal- 
lace & Co. from selling the land at any time. To the contrary, it 
was the manifest intent of the agreement that the land should be 
sold. Such an agreement could not avail to prevent creditors from 
acquiring title to the land through légal proceedings, or to prevent 
Sawyer, Wallace & Co. or their assignée, from disposition of the 
land. It would be strange, indeed, if, under an agreement which 
gave no interest in the lands, the sale of th,em could be eiîectually 
prevented, unless the purchaser took them subject to the liability 
of their sale under order of the court for the mère purpose bf ascer- 
taining the amount of compensation to be paid under a personal 
covenant in the agreement. That would work a most inéquitable 
resuit. 

The contention of the appellant is also subject to the objections 
hereinbefore considered. Assuming that a court of equity could 
enforce such an agreement, it is to be observed that the contract ot 
the parties was that the undisposed-of lands should be sold at auction 
or private sale, as may be agreed upon by the parties. It was con- 
templated that the parties should détermine by agreement which 
of the two methods of sale was to be preferred. In the absence of 
any agreement of the parties upon that question, and the absence of 
any attempt upon the part of either for its performance by the other, 
can the court now détermine the question for them, and say that a 
private sale is to be preferred to a public sale, or vice versa, and so 
impose upon the parties a term in a personal contract for payment 
for services to which they hâve not agreed? We do not consider 
that we hâve a right to do so, or, having the right, that it would be 
équitable, under the circumstances of this case, to exercise the power, 
having the discrétion to décline it. The decree will be aiSrmed. 



EMPIRE DISTILLING CO. t. McNULTA. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1897.) 

No. 310. 

1. PœTiTioK op Inteuvention— Amendment. 

While a pétition of intervention need not be as formai as a blll of com- 
plnint, yet it should exhibit ail tbe material fàcts relied on, embodying, by 
récital or référence, so much of the record in the original suit as is essential; 
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and proceedings talten therein, after the filing of the pétition, -which tvould 
fortify the right of the intervener, should be incorporated in the pétition by 
amendaient, and, if this is not done, such proceedings cannot be noticed on a 
demurrer to the pétition. 

2. Eeceivkes — Adoption of Leases— Obders de Court. 

A receiTer does not become liable upon the covenants of a lease because 
of his position as receiver, but only by virtue of an élection to adopt the lease, 
if he sees fit to make such élection; and even if the lessee is solvent, and 
whatever the rights of the lessor against him or against his estate in the 
hands of the court, the lessor cannot force upon the receiver the adoption of 
the lease. Accordingly held, that when the receiver of a corporation had 
been instructed by the court, at his own request, to abandon a lease to such 
corporation, the fact that such corporation was really solvent affprded no 
reason for disregarding such order and directing the receiver to assume the 
lease. 

8. Same— Pétition for Patment op Claims. 

A pétition asking that a receiver be directed to pay a daim, without dis- 
tinctly alleging that he has funds in his hands properly applicable thereto, is 
insnfficient. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Dlinois. 

On the 28th day of January, 1895, John F. Olmstead and others filed their 
bill in the court below against the Distilling & Cattle-F'eeding Company, wherein, 
as stockholders of the company, and by reason of certain matters charged in 
the bill, and on account of the alleged inahility of the company to proceed with 
its business, and of its insolvency, a receiver was sought to be appointed of the 
property of the company, and the court was asked to administer its affairs, to 
wind up and dissolve the corporation, to convert its property into money, and 
to apply the same to the payment of its debts. On the same day the court be- 
low appointed receivers, of whom the appellee, John McNulta, is the successor, 
with the usual po-wers of receivers in like cases. Subsequently, on the 15th day 
of February, 1895, Chester H. Graves and others, judgment creditors of the 
Distilling & Oattle-Feeding Company, filed their bill against the company, of 
like character with the bill of Olmstead, and thereupon the two causes were 
Consolidated, and the receivership extended to the Consolidated cause. On the 
29th of May, 1895, the receiver, John McNulta. reported to the court with réf- 
érence to certain leases held by the Distilling & Cattle-Feeding Company as 
lessees, and among them the one in controversy in this suit, that it would not be 
profitable to pay rentals thereon, and recommended that he be authorized by 
the court to permit default to be made in the payment of rent under such leases, 
and upon the same day the court directed the receiver not to make any pay- 
ments of rent thereunder, but to permit default to be made therein. On the 
Cth day of June, 1895, the intervener, the Empire Distilling Company, filed its 
pétition in the Consolidated cause, representing that on the 19th of August, 1887, 
the petitioner made a lease of certain real estate then occupied by distilleries 
to the P. H. Kice Distilling Company for the period of 25 years, the buildings 
thereon being then the property of the lessee, and for an annual rental of 6 per 
centum per annum upon the actual cash value of the demised lands, then fixed at 
$100,000, that is, for the first 5 years of the lease the rental to be $6,000 per an- 
num, payable quarterly. The lease f urther pi-ovided that at the expiration of 5 
years from the date of the lease, and every 5 years thereafter during the continu- 
ance of the lease, the property should be revalued at the request of either the lessor 
or lessee, and the same rate per cent, should be paid upon every such valuation 
as rental. The pétition further charged that after the date of the lease the Dis- 
tilling & Cattle-Feeding Company succeeded to ail the rights and privilèges of 
the P. H. Rice Distilling Company, took possession of the real estate described 
in the lease, became bound by the terms of the lease, and duly paid the rent until 
the Ist day of April, 1895, when it defaulted, and has since paid no rent. That 
on the 19th of December, 1892, pursuant to the terms of the lease, the value of 
the premises on the 8th day of August, 1892, was fixed by appraisers at the 
eum of $80,000, whereby, according to the terms of the lease, the rental became 
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and has since remained, àt the annual sum of $4,800. That the Distilliug & 
Cattle-Feeding Company had adopted the lease and appraisal and become duly 
bonnd by the ternis thereof. It then alleged the proceeding in the suit referred 
1:o, alleged that it had no notice of any of the proceedings therein, was not a 
party thereto, and is not bound thereby. It also alleged that the Distilling & 
Oattle-Feeding Company was not insolvent, and that it had at ail times been 
able in the usual and ordinary course of business to meet ail its current liabili- 
ties without resorting to the proceedings which had been adopted, and set forth 
certain proceedings and statements by the receiver of the company and the so- 
called "reorganization committee," which it is olaimed tended to prove the allé- 
gations of the pétition in that behalf. The pétition prays that the receiver may 
be ordered to answer its pétition, and that he should be "instructed to pay to 
your petitioner the amount of rental fixed and due as aforesaid, the $1,200 due 
April 1, 1895, and $1,200 on the first day of each succeeding quarter." To this 
pétition on the 15th day of June, 1895, the receiver filed his gênerai demurrer. 
On the 5th day of July, 1895, upon the report of the receiver recommending an 
early sale of such of the distillery propertiea belonging to the company of which 
the receiver had taken possession, a decree of sale was entered directing the 
receiver to sell such properties upon the terms therein mentioned, and to report 
his doings to the court. The record further shows that on the 24th of July, 
1895, a decree was entered in the cause which ascertained the facts found in 
the several bills of complaint to be true, and among other things that the com- 
plainants, Chester H. Graves and others, recovered a certain judgment on the 
12th day of February, 1895, upon which a writ of fieri facias has been is- 
sued and returned nulla bona on the 2Cth day of February,. 1895. It further 
found that, at the time of the filing of the bill of complaint of John F. Olmstead 
and others, the business of the défendant was being conducted at a loss; that 
it was without means or crédit wherewith to borrow money sujBcient to enable it 
to pay its obligations as the same matured, or to longer carry on or continue its 
business, and that it was then insolvent. The decree further found that on 
the 3d day of June, 1803, the attorney gênerai of the state of Illinois filed in the 
circuit court within and for the county of Cook, in the state of Illinois, an in- 
formation in the nature of a quo warranto against the défendant, the Distilling 
& Cattle-Feeding Company, to forfeit its charter upon the ground that it had 
been guilty of an abuse thereof. That on the 22d day of September, 1894, a 
decree was therein rendered adjudging and determining that the Distilling & 
Cattle-Feeding Company be, and it was thereby, onsted of ail corporate rights 
and privilèges; which decree was, on appeal to the suprême court of the state 
of Illinois, affirmed on the 13th of June, 1895. The circuit court of the United 
States, by its decree, directed that ail persons having daims against the Dis- 
tilling & Cattle-Feeding Company should file such claims with the master in 
chancery, who should take an account of the proporty, assets, and efEects, and 
of ail the liabilities of the company, and of ail seeking to participate in the dis- 
tribution of the assets of the company, and should report to the court the testi- 
mony and his conclusions thereon as to ail claims objected to and upon which 
évidence should be heard. On the 27th day of August, 1895, the report of sale 
by the receiver came on to be heard by the court, and it thereby appeared that 
on the 14th of August, 1895, the properties of the company were sold to a re- 
organization committee upon a bid of $9,800,000, upon the terms specified in the 
decree of sale, to wit, that the reorganization committee should pay in cash such 
proportion of such bid as the total number of shares of stock of said Distilling 
& Cattle-Feeding Company not owned or controUed by the reorganization com- 
mittee bore to the total capital stock of the Distilling & Oattle-Feeding Com- 
pany, and should pay the balance of the purchase price as and when required 
by the court, to the extent that the same should be necessary for the payment. 
in addition to the costs of administration, of such claims then or thereafter filed 
which should upon final hearing be allowed and ordered paid. The decree of 
sale provided a lion upon the property described as security that the purchaser 
should pay the balance of such purchase price as the same should be required 
by order of the court. And, for the purpose of enforcing siich lien in the event 
of failure on the part- of the purchasers to pay such part or portion of the pur- 
chase money as the court should from time to time order, the court reserved to 
itself the authority to summarily retake possession of the properties, or any part 
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thereof, tlirough its receiver, by an order to be entered to that effect, and resell 
the same upon such terms as the court shonld then decree. The decree of con- 
firmation found that the reorganization committee ou August 4, 1895, held or 
controlled 347,508 shares of the capital stocli of the Distilling & Cattle-Peeding 
Company, and should therefore at that time pay in cash to the receiver on 
acçount of, and to apply on the bid of $9,800,000, pursuant to the provisions of 
the decree of sale of July 5, 1895, the sum of $69,776, being in the same pro- 
portion of such bid that 2,492 shares of the capital stock not owned or con- 
trolled by the reorganization committtee hore to the entire capital stock of the Com- 
pany; that that sum had been paid to the receiver and applied upon the bid and 
was held by the receiver subject to the order of the court. The decree confirms 
the report of sale, authorizes the exécution of proper conveyances to the pur- 
chaser, and directs that the purchaser or its assigns shall pay the balance of 
the purchase price from time to time as the same shall be required by the order 
of the court, to the extent that the same shall be necessary to pay the costs of 
administration, and such claims as had been or should thereafter, by leave of 
court, be filed, and as should upon final hearing be allowed and ordered paid; 
and retained the power to retake and resell the property in the event of failure 
by the purchaser or its assigns to comply with any order of the court in that 
regard. The court directed that the cash payment of $69,776 be held and re- 
tained by the receiver as a separate fund, to abide the further order of the 
court. On the 2eth of February, 1896, the demurrer to the intervening pétition 
was sustained and the pétition diamissed, to review which ruling thls appeal is 
taken. 

Edwin Walker and Arthur J. Eddy, for appellant 
John J. Herrick, Charles L. Allen, I. K. Boyesen, Levy Mayer, T. 
A. Moran, and Horace H. Martin, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, 
District Judge. 

JENKINS, Circuit Judge, after this statement of the facts, deli\ 
ered the opinion of the court. 

While a pétition of intervention need not be as foimal as a bill 
of complaint, and should perhaps be distinguished for brevity, it yet 
should exhibit ail the material facts which are relied upon for the 
spécifie relief invoked, embodying, either by récital or by référence, 
so much of the record in the original suit in which the pétition is 
âled as is essential to show a right to the particular relief demanded 
by the pétition. Where, subsequently to the flling of the pétition of 
intervention, proceedings hâve been had under the original bill 
which would fortify the right of the intervening petitioner, either to 
the particular relief demanded or to some other relief, the matter 
should be incorporated into the pétition of intervention by amend- 
ment. In determining, therefore, the question of the relief, if any, 
to which the appellant, the Empire Distilling Company, intervener, 
is entitled, upon demurrer to its pétition of intervention, we hâve 
not deemed ourselves at liberty to consider the proceedings subsé- 
quent to the flling of the pétition of intervention, and which resulted 
in a sale of the properties of the Distilling & Cattle-Feeding Com- 
pany and a decree by which the rights of the creditors of that com- 
pany were protected ; and this because thèse proceedings hâve been 
in no way incorporated into the pétition and are not properly before 
us upon appeal from a decree dismissing the pétition of intervention 
upon demurrer. 
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The claim of the appellant, as presented by its pétition of inter- 
vention, in substance, is that, notwithstanding the order of the court 
of May 29, 1895, directing the receiver not to assume the lease be- 
tween the appellant and the P. H. Rice Distilling Company, which 
it is alleged was adopted by the Distilling & Cattle-Peeding Com- 
pany, and because, as is asserted, the latter company was in fact sol- 
vent, notwithstanding the bill of complaint charged its insolvency, 
those orders should be disregarded, and it is thereupon demanded 
that the receiver be instructed to assume the lease and to pay the 
flxed rental due and to accrue under the lease. The claim preferred 
is that, because of the alleged solvency of the Distilling & Cattle- 
Feeding Company, the receiver, as such, is bound to assume ail the 
contracta of the company, to exécute them so far as they remain un- 
executed, and to discharge ail liabilities which hâve accrued under 
them. We do not so understand the law to be. A receiver does 
not become liable upon the covenants of the lease because of his posi- 
tion as receiver, but because and only because of his own acts in re- 
spect thereto. He becomes liable when he has elected to assume 
the lease, or has taken possession of the demised premises, and con- 
tinued in possession, under such circumstances as in the law would be 
équivalent to such an élection. High, Rec. § 273; Com. v. Franklin 
Ins Co., 115 Mass. 278; Oil Co. v. Wilson, 142 U. S. 313, 323, 12 Sup. 
et. 235. He is allowed a reasonable time — a breathing space, so to 
speak — to investigate and détermine the desirability of the adoption 
of the lease in the interest of the estate he represents; and this even 
when he has taken possession iinder the lease. Whatever may be 
the rights of the lessor as against the défendant whose estate has 
passed under receivership, or with respect to the payment of any 
claim arising under the lease out of that estate in the possession of 
the court, it is still true that the lessor cannot force upon the re- 
ceiver, under any circumstances, the adoption of the lease. That is 
a matter for his judgment and décision under the order and direction 
of the court appointing him. This pétition of intervention seeks 
substantially the spécifie performance of that lease by the receiver for 
a term of 25 years from the 19th day of August, 1887, with revalua- 
tion of the property during each 5 years of the term for readjust- 
ment of the rental. To effect this purpose the court below must 
needs retain jurisdiction of the cause during the entire^ period stated, 
and assume possession of the demised premises, although it might 
be most unprofltable in the interest of the creditors to do so. The 
method is impracticable and not to be sanctioned. Quain's Appeal, 
22 Pa. St. 510. 

The intervening pétition also demands payment by the receiver 
of rent accrued and to accrue without any regard to funds in his 
hands, and without allégation that he has the présent means to com- 
ply with the demand. While it is true that the pétition allèges the 
solvency of the distilling company, — if we may properly regard such 
an allégation by one who cornes in under a bill which allèges insol- 
vency and seeks relief from a court which has taken possession of 
the property under such charge of insolvency, — it nowhere asserts 
that the receiver had reduced the assets into cash, so as to permit 
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payment of the claim; nor could it be pennitted that other creditors 
should be anticipated by the petitioner in the payment of its de- 
mand. So that, whether this pétition of intervention is to be re- 
garded as one for the spécifie performance by the receiver of the lien 
in question, or one in payment of damages as a claim against the 
Distilling & Oattle-Feeding Company, it was equally insufQcient. 

We hâve said that we could not properly consider the subséquent 
proceedings in the cause upon this pétition. If we could, it would 
not avail the appellant upon a pétition of intervention directed 
against the receiver, asking spécifie action by him. The subséquent 
proceedings show the sale of certain properties of the Distilling & 
Cattle-Peeding Company, subject to a condition that the purchaser 
should pay in cash of the purchase price so much as should be re- 
quired to discharge such claims flled, or which should thereafter by 
leave of the court be flled, as should upon final hearing be allowed 
and ordered paid. If the intervening petitioner has just claim 
against the estate which has thus passed under the decree to the 
purchaser, it has adéquate remedy, not by pétition against the re- 
ceiver, but by pétition against the purchaser for an order at foot of 
the decree determining and ascertaining the amount of its claim, and 
directing its payment by the purchaser. We are therefore for the 
présent relieved from the considération of the interesting question 
discussed at the bar, whether the decree of ouster of the corporate 
privilèges and franchises of the Distilling & Oattle-Feeding Company 
absolved its estate from any claim by the appellant under the lease, 
arising after such ouster. That question would properly arise upon 
présentation of a claim against the estate. The decree will be af- 
firmed. 



METROPOLITAN NAT. BANK OP KANSAS CITY, MO., t. CAMPBELL 
COMMISSION CO. (GEEGORY, Intervener). 

(Circuit Court, W. D. Missouri, W. D. December 12, 1896.) 

PoiiiiOwiNG Trust Fond — Limitatiok op Rulb. 

The ruie permitting the owner of a fund, which has been misappropriated 
by one who held it in trust or for a spécifie purjxise, to foUow the trust prop- 
erty in the hands of the trustée, or of a receiver, in case of insolvency, does 
not extend beyond permitting such owner to pursue the fund in kind, or in 
spécifie property into which it has been. converted, or, if the fund has been 
mingled with the trustee's other property, to establish a charge on the mass 
of such property for the amount of such fund, and it does not give to the 
owner of such fund any rights, in préférence to other creditors of the trustée. 
In property into which the trust fund has in no waj entered. Bank t. Lati- 
mer, 67 Fed. 27, reaffirmed. 

Francis M. Black, for intervener. 
Greo. A. Neal, for receivers. 

PHILIPS, District Judge. The question to be decided arîses on 
exceptions flled by the intervener, Gregory, to the master's report 
denying to intervener a right of préférence to the gênerai assets in 
the hands of the receivers, except as to the sum of $121.27 in money 
on hand at the time the receivers took charge of the estate. 
77F.-45 
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The controversy arose out of substantially thé following state ol 
facts: The Campbell Commission Company advanced to the inter- 
vener large sums of money for the purchase of cattle and hogs, to be 
sold through the Campbell Commission Company, to secure which 
G-regoi7 executed the company chattel mortgages on ail the cattle 
purchased and fed by him under said arrangement. Among the 
notes thus secured was one for |5,000. Within a f ew weeks bef ore 
the failure of the company and appointment of the receivers, Greg- 
ory made a consignment of cattle to the company, to be sold with 
the understanding that the proceeds thereof were to be applied to the 
liquidation of said $5,000 note. The amount realized out of thèse 
cattle by the company was |6,473.69. Instead of applying the same 
to the satisfaction of said |5,000 note, the company paid thereof the 
sum of $3,818.55 to one Hall (to whom it owed, for moneys advanced, 
the sum of $9,064.23) within a few days before the appointment of a 
receiver. The balance of this f und was otherwise paid out and dis- 
sipated, until only the sum of $131.27 was found on hand when the 
receivers took possession of the assets of the company. This com- 
pany had ofSces at Chicago, St. Louis, Omaha, and Kansas City, with 
varipus contracts and transactions had at each of thèse oflflces in the 
handling and selling of cattle under arrangements with parties to 
whom moneys had been advanced, and with whom contracts had been 
made for the sale of such stock on commission. The transaction 
in question was had with the Chicago oflace. The only property 
which came into the hands of the receivers at the Chicago office con- 
sisted of office furniture and some small outstanding accounts, 
which aggregated $984.12. The receivers hâve realized on office fur- 
niture and fixtures at ail the points aforesaid, and on other contracts 
held by the company for commission on cattle, and on the sale of 
outstanding notes and accounts, the sum of $7,400, as shown by the 
final report of the master. No part of the money realized by the 
company on the cattle shipped by Gregory went into the property 
or assets out of which this sum of $7,400 was realized, with the ex- 
ception of the said sum, of $121.27. The master further finds that, 
just before the appointment of the receivers, the intervener, on 
learning of the failure of the company to pay off the $5,000 note, ap- 
plied to the company at Chicago for protection and security; that 
upon his insistence the company was persuaded to turn over to him 
the sum of $2,000 of the moneys on hand in the office at St. Louis, 
realized from the gênerai business of the company at that point, and 
also induced the company to turn over to him a large amount of 
notes and accounts payable to the company, aggregating a sum 
equal to the balance claimed by the intervener, which sum of $2,000 
and notes and accounts he holds, but which notes and accounts are 
probably of little value. The conclusion on the law of the case, 
reached by the master, is that the intervener is not entitled, out of 
this fund, to a préférence over other gênerai creditors of the com- 
pany, except as to said sum of $121.27. To this conclusion the in- 
tervener takes exception. 

The master, in his conclusions on the law of the case, followed the 
ruling of this court in Bank v. Latimer, 67 Fed. 27. The essence 
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of that ruling was that, where A. received a particular fund which 
in equity belongs to B., with directions to apply it to a spécifie pur- 
pose or to a specifled use for B.'s benefit, A. becomes a trustée, by 
implication, of such fund; and if, in perversion of bis trust, he ap- 
propriâtes the fund to his own use, as between him and B., the lat- 
ter, in addition to his rigbt of action at law as for a conversion 
or for money had and received, is entitled in equity to pursue tke 
trust fund in kind, if remaining in tbe bande of the trustée, or the 
receiver in case of insolvency; and, if not on band in kind, he can 
pursue it into any form of property into which it may bave been con- 
verted; Or, if the fund had been mingled with the mass of A.'s other 
property, so that it was incapable of identification and séparation by 
reason of the confusion, then a court of equity would déclare the 
amount of the trust fund to be a charge upon the mass of the insol- 
vent's estate with which the fund had been blended, to be satisfied 
in préférence to the claims of gênerai creditors. But, if the fund go 
received by A. had been paid out or disposed of by him at the time of 
the appointment of the receiver, and no part of it had contributed to 
the acquisition of the property taken possession of by tbe receiver, 
B.'s equity to a préférence over other creditors in the remaining as- 
sets of the estate was gone. This is assailed by counsel for the in- 
tervener, who asserts the broad proposition that the preferential 
rights of intervener should be carried and applied to any assets in 
the hands of the receiver, regardless of the fact that the trust fund 
misappropriated by the debtor in no manner entered into or con- 
tributed to the création of the property coming into the possession 
of the receiver. 

Out of regard to the earnest insistence of the intervener's counsel, 
as well as the respect entertained for his expérience and learning, I 
hâve re-examined the grounds of the ruling in Bank v. Latimer. In 
that case I took as the predicate of the décision the following lan- 
guage from the opinion of Mr. Justice Bradley in Frelinghuysen v. 
Nugent, 36Ped.239: 

"Formerly the équitable right of following misapplied money or other property 
into the hands of tiie parties receiving it depended upon the ability of identifying 
it, the equity attaching only to the very property misapplied. Thia right was first 
extended to the proceeds of the property, namely, to that which was procured in 
place of it by exchange, purchase, or sale. But, if it became confused with other 
property of the same kind, so as not to be distinguishable, without any fault on 
the part of the possessor, the equity was lost. Finally, however, it has been held, 
as the better doctrine, that confusion does not destroy the equity entirely, but 
couverts it into a charge upon the entire mass, giving to the party injured by the 
unlawful diversion a priority of vight over the other creditors of the possessor. 
This is as far as the rule has been carried." 

It is true, as suggested by counsel, that the peculiar facts of that 
case rendered the conclusion of Mr. Justice Bradley on the whole 
case correct, independent of the postulate above quoted. But this 
in no degree diminislies the force of his clear déclaration that "this 
is as far as the rule has been carried," and the further statement, 
made by him, that: 

"ITie difficulty of sustaining the claim in the présent case is that it does not 
appeai- that the goods claimed were, either in whole or in part, the proceeds of 
any money uniawfully abstracted from the bank." 
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Although he proeeeded to develop further facts wMch rendered the 
contention of the complainant untenable, it affords no ground for 
discrediting the correctness of the rule of law theretofore asserted. 
That it cannot be said to hâve been a mère dictum or abstraction, 
the rule announced by him was snbsequently quoted, approved, and 
applied by the suprême court in Peters v. Bain, 133 U. S. 693, 10 Sup. 
Ot. 354. And tMs doctrine had expressly been recognized and ap- 
plied by the suprême court in the case of National Bank v. Insur- 
ance Co., 104 U. S, 57, in which the chief justice said : 

"Purchases made and paid for ont of the gênerai mass cannot be claimed by the 
bank [the cestui que trust] unless it is shown that its own moneys, then in the 
fund, were appropriated for that purpose." 

Such, toc, was the view of the law entertained by Mr. Justice 
Miller. In his opinion in Litchfleld v. Ballon, 114 U. S. 195, 5 Sup. 
Ot. 820, speaking to the point of the right of an équitable creditor 
pursuing his fund into other property of the debtor, he repudiated 
the contention of complainant for the reason, inter alla, that: 

•'There is no évidence that the funds which went to build thèse worlis are 
traceable to their source in any instance." 

This précise question, in a similar case in principle, was elaborately 
considered by the court of appeals in the Alnth circuit, in Spokane 
County V. First Nat. Bank, 16 C. G. A. 81, 68 Fed. 979, delivered 
shortly àfter the décision in Bank' v, Latimer. The effort there, as 
hère. Vas to enforce the trust "against any assets in the hands of the 
receiver," regardless of the fact that it was not shown by the bill 
that any of the complainant's money, or any assets thereby pro- 
cured, ever came into the hands of the receiver; and the same ar- 
gument there, as hère, was made that, nevertheless, the presump- 
tion should be indulged that the wrongful application of the trust 
fund had contributed to the benfiflt of the estate in the proportion 
that it had lessened the volume of the gênerai claims against the 
estate. To this the court said: 

"We are unable to assent to the proposition that, because a trust fund bas been 
used by the insolvent in the course of his business, the gênerai creditors of the es- 
tate are by that amouut benefited, and that therefpre équitable considérations re- 
quire that the owner of the trust fund be paid out of the estate, to their postpone- 
ment or exclusion. If the trust fund bas been dissipated in the transaction of the 
business before insolvency, it will be impossible to demonstrate that the estate 
has been thereby increased, or better prepared to meet the demands of creditors; 
and, even if it is proven that the trust fund has been but recently disbursed, and 
has been used to pay debts that otherwise would be claims against the estate, 
there would be manifest inequity in requiring that the money so paid out should 
be refunded out of the assets, for in so doing the gênerai creditors, whose de- 
mands remain unpaid, are in effect contributing to the payment of the creditors 
whose demands hâve been extinguished by the trust fund. Both the settled 
principles of equity and the weight of authority sustain the view that the plain- 
tiff's right to establish his trust and recover his fund must dépend upon his ability 
to prove that his property is, in its original or a substituted form, in the hands 
of the défendant. Little v. Chadwick, 151 Mass. 109, 23 N. E. 1005; Cavin t. 
Gleason, 105 N. Y. 256, 11 N. B. 504; Association v. Austin (Ala.) 13 South. 908; 
Shielda v. Thomas (Miss.) 14 South. 85; Silk Co. v. Flanders (Wis.) 58 N. W. 
383; Slater v. Oriental Mills (R. I.) 27 Atl. 443; Bank v. Armstrong, 39 Fed. 
684; Multnomah Co. v. Oregon Nat. Bank, 61 Fed. 912; Massey v, Fisher, 62 
Fed. 958." 
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Mr. Justice White, sitting with the court of appeals in the Fifth 
circuit in the case of Randolph v. Allen, 19 0. G. A. 369, 73 Fed. 24, 
speaking to a like question, said : 

"There was no attempt at the hearing to establish that ail, or any particular 
portion, of this 1,959 head of cattle were bought with the $30,000, though, as a 
matter of fact, comp'ainant never repudiated the contract with Hudson, or elected 
to treat the moiiey obtained by Hudson as fraudulently obtained, and the title to 
it still in complainant. But, even though complainant had done so, and though 
it be conceded he had a right to folio w the proeeeds of that money, he could assert 
no lien against the property, for other moneys had also been used in the purehase," 
— citing Litchfield v. Ballou, supra. 

The latest fédéral case on this question is that of Oil Co. v. Haw- 
kins, 20 C. C. A. 468, 74 Fed. 395, which carries the doctrine of équita- 
ble restitution out of the gênerai estate of the insolvent in favor 
of the wronged cestui que trust to the extremest point. The ques- 
tion arose on demurrer to a bill of intervention for préférence, which 
showed that the receiver came into possession of assets constituted 
in part of the misappropriated fund, and, before the bill was filed, 
the receiver, on order of the court, had distributed amOng the gênerai 
creditors a considérable portion of the assets, leaving in his hands 
a residue. It was held that, as the proeeeds of the trust fund had 
thus gone to swell the fund distributed by the receiver among the 
creditors, it was équitable to apply the remaining assets to the sat- 
isfaction of the équitable claim, to the exclusion of the gênerai 
creditors. It is to be observed, of this case, that the trust fund con- 
stituted a part of the assets of the insolvent estate which passed 
into the hands of the receiver. So, notwithstanding the confusion 
of goods by the trustée, the cestui que trust had the right to hâve 
taken from the mass a sum équivalent to his claim, and, when the 
gênerai creditors had received a distributive share augmented by 
the contribution of the trust fund to the gênerai assets, they should 
not complain that they were postponed as to the reniainder in favor 
of the spécial créditer, whose property in equity they had already 
shared in. This, evidently, was predicated of the theory, in law, 
that when the property of the insolvent is taken possession of by the 
court, it is in custodia legis, held by the receiver in trust for dis- 
tribution among the creditors as their rights may be made to ap- 
pear, and therefore, in the final distribution, if the trust fund had 
hitherto been distriiauted by order of the court among gênerai cred- 
itors, as equality is equity, the remaining fund could be applied to 
the spécial creditor to produce such equality of right. 

This is the utmost verge to which any adjudication in the fédéral 
courts has ever gone, and certainly it ail but crosses the danger 
Une which marks the theory on which the rule in question is f ounded, 
to wit, that a court of equity proeeeds in such cases upon the idea 
that the property pursued is still the property of the complainant. 
It partakes something of the nature of a proceeding in rem and the 
enforcement of an équitable lien. So that, where there is no res 
upon which the rule is to operate, it should logically follow that 
the rule should cease to hâve any application. While some courts, 
in the eager désire for justice, hâve carried this rule quite far in 



710 77 FEDERAL REPORTER. 

cases stronglyappealing for judgment of restitution, as in case of the 

perrersion of school funds, and of guardians, and the like, there is 
often great danger of forgetting that there is virtue and truth in 
the maxim that "Hard cases are the quicksands of the law." There 
is, in ail such instances, great danger of the courts drifting entirely 
away from the fundamental grounds upon which a rule of equity is 
builded, and getting ont upon the wide sea of adventure without 

chart or.compass. While rules and principles of equity jurispru- 
dence are constantly expanding, in the aspiration for justice in the 
administration of law by courts, they should never forget that "the 
sprout is to savour of the root, and go the same way." 

I am reminded by counsel for intervener, that the rule followed by 
the m aster is much narrower than that established by the suprême 
court of this state in Harrison v. Smith, 83 Mo. 210. 1 was aware 
of that décision when I wrote the opinion in Bank v. Latimer. But, 
as is frequently done by courts of corrélative jurisdiction, when they 
cannot agrée with another court, I deemed it respectful to make no 
référence to a différent ruling to avoid any seeming spirit of criti- 
cism. But, as the attention of the coilrt is now invited to the posi- 
tion of the suprême court of the state on this question, it is proper 
to meet it. That court, in Mills v. Post, 76 Mo. 427, had denied the 
right of the cestui que trust to pursue his fund when it had become 
so mingled with the other moneys or property of a wrongful trus- 
tée that it was incapable of identification and séparation. Then, 
in the case of Harrison v. Smith, supra, to make amenda for its re- 
striction of the rule far short of the recognized current of authority, 
both English and American, it swung to the very opposite extrême, 
and asserted the broad proposition that, although no part of the 
trust fund had passed to the hands of the assignée of the insolvent 
baiik, either in kind or confused with other goods or property, yet, 
inasmuch as it had been applied by the bank, while it was a going 
concern, to uses and benefits of the bank, the wronged cestui que 
trust should be admitted to a préférence out of the gênerai assets 
in the hands of the assignée, on the theory that the gênerai condi- 
tion of the bank had been ameliorated by the former use and appli- 
cation of the plaintiff's money. The learned judge who wrote that 
opinion relied for the conclusion reached by him upon the case of 
Knatchbull v. Hallett, 13 Oh. Div. 696. This case is perhaps the 
most celebrated on this subject to be found in England or America, 
It is the recognized authority in this jurisdiction, because it has 
been directly approved by the suprême court of the United States. 
It is no authority for the adTanced position taken by the suprême 
court of this state. It carried the rule in question no further than 
that stated by Mr. Justice Bradley in Frelinghuysen v. Nugent. In 
that case the beneficiary was pursuing the proceeds of his property, 
in equity, which had been wrongfully mingled with the other prop- 
erty of the trustée, and passed on his death en masse into the hands 
of his executor. The master of the rolls (Jessel) distinctly said, 
in his opinion : 

"It is Dot disputed that the money remained at his l)anlver's mixed with hia 
own iQoney at the time of his death; that is, he had not drawn out that money 
from his banker's." 
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Purther on, he distinctiy announced that: 

"If he [the trustée] destroys a trust fund by dissipating it altogether, there re- 
mains nothing to be the subject of the trust. But, so long as the trust property 
can be traced, and followed into other property into which it has been conyerted, 
that remains subject to the trust." 

That this is the generally recognized rule both of the English and 
American courts today, wîth few exceptions, the authorities abun- 
dantly establish. In Bumham v. Barth, 89 Wis. 362, 62 N. W. 96, 
it is held that a cestui que trust, in order to regain a trust fund out 
of the estate of a defaulting or insolvent trustée, must trace it and 
identify it, or the spécifie property into which it was converted, into 
the hands of the assignée or receiver of the estate. In Re Lebanon 
Trust & Safe Deposit Bank's Estate, 166 Pa. St. 622, 31 Atl. 334, 
and Appeal of Carmany, Id., it is held that where a banli, a trustée, 
merely placed the trust property in its gênerai f unds, and did not 
invest it in any of its securities, and such money is not capable of 
being traced on the insolvency of the banli, a claim against the 
bank's assignée for the amount of the trust fund is not entitled to 
préférence. In Muhlenberg v. Trust Co. (Or.) 38 Pac. 932, it is held 
that a trust créditer, claiming a lien on funds in the hands of the 
receiver, must show that the funds sought to be charged include the 
trust fund. Likewise, in Henika v. Heinemann (Wis.) 63 N. W. 1047, 
it is distinctiy held that, where the complainant consigned mer- 
chandise for sale to a lirm, he cannot recover the proceeds thereof 
against the receiver of the firm where the funds could not be fol 
lowed into any property or money which came into the hands of the 
receiver. The suprême court of Mississippi, in Shields v. Thomas. 
14 South. 84, discusses this question with marked ability and satis- 
faction, recalling the foundation stone upon which the doctrine in 
question is builded. In that case the sherilï of a county, without 
authority, deposited in bank taxes collected by him with the knowl- 
edge of the bank. The bank failing, a receiver was appointed. The 
cash that came into his hands was less than the amount of such fund, 
and, it not appearing that the fund or any part of it came into the 
receiver's hands, either in its original form or as a part of the mass 
of the assets of the bank, it was held that such claim could not be 
made a charge on the gênerai assets in the hands of the receiver, 
with precedence over the claims of other creditors of the bank. This 
is in accordance with the texts laid down by Perry, Trusts, g§ 836- 
841, 843, and in 2 Pom. Eq. Jur. §§ 1048-1058, which recognlze the 
true rule to be that the beneflciary must be able to foUow and iden- 
tify the corpus of the trust fund, or the thing into which it had been 
converted, or he must show that the fund exista as a part of the 
mass of the trustee's property. 

In the case at bar, the master's finding is that the money arising 
from the sale of the cattle was paid out to other creditors of the 
Company, or dissipated by it, with the exception of $121.27, which is 
accorded to the intervener. Not f 1 of the fund passed into or went 
to create any asset tumed over to the receiver. Any gênerai créd- 
iter of the Company has more reason and right, in conscience, than 
the intervener, to claim that, as to the gênerai assets, the moneys 
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loaned or cattle sold by him to the company contributed to their 
création, and that, in pursuing this gênerai fund, the intervener ia 
net seeliing to recover his own property within the meaning of the 
rule. While the wrongful act of the Campbell Commission Com- 
pany ia most reprehensible, and the claim of the intervener evokes 
the sympathy of the court, it is unable to afiford him greater relief 
than that given him by the master withojit yielding ita convictions 
as to the law of the case. 
It résulta that the exceptions are overruled. 



FRANCIS T. EARLB. 

(Circuit Court, D. Connectlcut. December 16, 1896.) 

No. 449. 

1. PliEADINO— DeMURREU — EVIDENCE. 

An answer, In a suit on certain notes, alleging that they were dellvered 
under an agreement tliat they might be renewed at maturlty, Is not demurra- 
ble, on the ground that such agreement is not contalned in the notes. The 
court cannât assume that the défendant will rely on oral évidence to support 
the défense. 
3. Same — Action on Notes— Agreement for Renewal. 

The fact that notes, alleged to hâve been delivered under an agreement 
that they might be renewed at maturity, hâve not been so renewed, is no dé- 
fense to an action thereon, where there is no allégation of notice by ttie de- 
fendant of his élection to renew. 

8. Same — Agrekmbnt to Delivbb Stock. 

An answer alleging that the notes sued on were made in considération of 
plaintifC's agreement to deliver to défendant certain shares of stock, and 
that such shares hâve not been delivered or tendered, but not alleging that 
the delivery was to be made prior to the payment of the notes, does not al- 
lège a breach of the agreement, and is, therefore, demurrable. 

T. M. Maltbie, for plaintifE. 
J. K. Beach, for défendant. 

TOWNSEND, District Judge. This is an action on certain prom- 
issory notes. The second and third défenses are as follows: 

Second défense: "(1) Said notes were dellvered upon the condition and agree- 
ment that they should be renewed at maturity. (2) Said notes were not so re- 
newed." 

Third défense: "(1) The sole considération for said notes was the agreement 
of the plaintifC to deliver certain shares of stock to the défendant. (2) Said 
shares of stock hâve not been delivered, nor bas the plaintifC tendered the same to 
the défendant." 

To the second défense plaintiff demurs for the following reasons: 

"(1) Because the condition and agreement alleged therein are not contained in 
said notes, and are at variance with the terms of the same. (2) Because it Is not 
therein alleged that the défendant, at the maturity of said notes, offered to renew 
the same." 

In support of the flrst ground of demurrer, plaintiff cited various 
authorities, to the effect that évidence of an oral agreement prO' 
viding that the terms of a written contract shall not be performed 
is not admissible to contradict such contract. How far this rule 
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is applicable to the original parties to the contract, it is not now 
necessary to consider. Burke v. Dulaney, 153 U. S. 228, 14 Sup. 
et. 816. If the défendant herein had delivered the notes upon a 
condition and agreement, expressed in writing, that they should 
be renewed at maturity, such writing would be admissible in this 
action to show what was the actual agreement between the parties. 
In the absence of any allégation in the pleadings as to whether the 
alleged agreement was an oral or written one, this court cannot 
assume, on demurrer, that the défendant will rely upon oral évi- 
dence to support his défense. Van Epps v. Eedfleld, 68 Conn. 39, 
45, 35 Atl. 809. The first ground of demurrer to the second dé- 
fense is overruled. 

By the second ground of demurrer the plaintifl avails himself of 
the familiar rule that a party who relies upon a personaJ privilège 
provided for in a contract, and of which he may or may not avail 
himself at his élection, must show that he has elected to avail 
himself thereof. Hère, the notes, by their terms, were payable at 
a certain time and place. If the défendant wished to avail himself 
of his alleged privilège to renew said notes, it was his duty sea- 
sonably to notify the plaintifiE, and, unless he did so, the fact that 
said notes were not renewed, would constitute no défense. There 
is no allégation of any such notice. The second ground of demurrer 
to the second défense is sustained. 

To the third ground of défense the plaintiff demurs for the fol- 
lowing reasons : 

"(1) Because It Is not therein alleged that said stock was to be delivered or 
tendered prier to the payment of said notes. (2) Because there is no allégation 
that there is a failure of the considération for said notes." 

This point is well taken. For aught that appears, the time agreed 
upon for the delivery of the stock may hâve been subséquent to the 
delivery of the note, and to the présent time. An agreement to 
deliver stock may be a good considération for a note. The third 
défense does not allège that the agreement to deliver stock has been 
violated. The demurrer to the third défense is sustained. 



DAUBE V. PHILADEI^BtlA & R. COAL & IRON CO. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1897.) 

No. 323. 

1, Vekdict— Kbcord on AprEAL — Bii.L op Exceptions. 

Whether a verdict be gênerai or spécial, a bill of exceptions Is not necessary 
to malie it a part of the record. Its proper place Is In the docket entry 
showing its return. 

3. Spécial Verdict— F'orm and Coktkkts. 

A spécial verdict, whether constructed In the form of answers to Inter- 
rogatories or otherwise, should state ail the facts essential to the détermina- 
tion of the issues of the case as made hy the pleadings, though some of the 
facts may not hâve been actually disputed; and It should not be accompanled 
by a gênerai verdict. 
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3. ,Same. 

In determiujng the force of a spécial verdict or flnding, only the tacts found, 
unmodifled by the statements of connsel, or by référence to the évidence, 
can be considered; and the silence of the verdict in respect to a fact is équiva- 
lent to an express flnding agalnst the party who has the burden of proof. 

4. GuAiiANTT — Interprétation. 

One D. guarantied the payment by the firm of D. & R. for ail goods bought 
by them from the P. Co. A receiver of the P. Co. was afterwards appolnted, 
who sold goods to D. & R. Held, that such sales were not within the scope 
of D.'s guaranty. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

B. M. Shaffner, for plaintifO in error. 

Frédéric Ullmann and Nicholas W. Hacker, for défendant in error. 

Befqre WOODS, JENKENS, and SHOWAI.TER, Circuit Judges. 

WOODS, Circuit Judge. This was an action in assumpsit by the 
Philadelphia & Eeading Coal & Iron Company, a corporation of Penn- 
sylvania, défendant in error, against Louis Daube, the plaintiff in er- 
ror, upon a contra et of guaranty of which the foUowing is a copy; 

"Chicago, m., June 14, 1892. For the purpose of enabling Daube & Rosen- 
heim to purchase coal on crédit from the Philadelphia & Reading Coal & 
Iron Company, of Chicago, I hereby guaranty that sald Baube & Rosenheim 
shall promptly pay to It, at the expiration of the time of crédit given, for ail 
coal it has sold or may hereafter sell to Daube & Rosenheim on crédit, until 
this guaranty shall be revoUed by notice In wrlting. And I hereby waive 
any notice of the time or amount of purchases, or default of payment, or de- 
lays or extension of time of payment, and I consent that such extensions 
may at any time be made. My liability hereunder shall cover any balance 
due or to become due, not exceedlng $10,000.00. Louis Daube." 

It is alleged, in the spécial count of the déclaration, that after the 
exécution of the contract, and between its date and July 1, 1893, the 
plaintiff, confiding in the promise and undertaking of the défendant, 
sold and delivered to Daube & Rosenheim, at Chicago, quantifies of 
coal to the amount, in value and price, of $10,000, which, though long 
due, remained unpaid. The déclaration also contains common counts 
for goods sold. Issue was joined by a plea in déniai, supported by an 
affldavit of merits. 

A docket entry states that the jury returned a "sealed verdict, flnd- 
ing for the plaintiff, and assessing its damages at the sum of four 
thousand one hundred and twenty-three *Yioo dollars," but the ver- 
dict is not set ont in the entry, as it ought to hâve been, and the référ- 
ence, it is to be presumed, was to "a spécial verdict," so-called, which 
is made a part of the record by Mil of exceptions. That there was no 
gênerai verdict is indicated by the statement, in the opinion of the 
court, that "the case was submitted to the jury for a spécial verdict." 
Whether a verdict be gênerai or spécial, a bill of exceptions is not 
necessary to make it a part of the record. Its proper place is in the' 
docket entry showing its return. 

The interrogatories submitted to the jury, and the answers returned, 
were as follows: 

"First question: Did Daube & Rosenheim pay in full for ail purchases of coal 
from plaintiff prier and up to February 20, 1893? If not, what amount is un- 
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pald thereof, for whlch you assess as the amount of plaintitTs damages thereon? 
Answer: No. $900.00. Second question: Were tbe purchases of coal by Daube 
& Kosenheim, after Pebruary 20, 1893, made from plalntiff or its agents? 
Answer: No. ïhlrd question: If such purcbases after February 20, 1893, were 
not made from the plaintiff or Its agents, were they made from agents and 
représentatives of certain receivers of the property of sald plaintiff? Answer: 
Yes. Pourth question: If the court sliall be of opinion that the plalntiff is en- 
tltled to reeover upon your answer to the foregoing questions, what amount do 
you assess as the amount of plaintifiC's damages for ail coal dellvered under the 
évidence? Answer: $4.123.23." 

The case has been submitted to us upon briefs without oral argu- 
ment. The one question diacussed arises upon the fifth spécification 
of error, which is to the eiïect that the judgment should hâve been for 
$900, instead of |4,123.23, the amount awarded. While in the féd- 
éral courts a judge may properly refuse to require a jury to answer 
spécial interrogatories in addition to returning a gênerai verdict (Rail- 
road Co. v. Horst, 93 U. S. 291; In re Chateaugay Iron Co., 128 U. S. 
544, 9 Sup. et. 150; Association v. Barry, 131 U. S. 100, 119, 9 Sup. 
et. 755; McElwee v. Lumber Co., 37 U. S. App. 298, 16 C. 0. A. 232, 
and 69 Fed. 302), we perceive no conclusive objection to the taking of 
a spécial verdict in the form of answers to interrogatories, as the bill 
of exceptions shows the intention to hâve been in ttds instance. But, 
however constructed, a spécial verdict should state ail the facts es 
sential to the détermination of the issues of the case, and should nol 
be accompanied by a gênerai verdict. Wesson v. Saline Co., 34 ij. S. 
App. 680, 20 C. C. A. 227, and 73 Fed. 917; Austin v. Hamilton Co. 
(No. 172; this court) 76 Fed. 208; British Queen Min. Co. v. Baker 
Silver Min. Co., 139 U. S. 222, 11 Sup. Ct. 523. This verdict is tech- 
nically defective and insufiBcient to support the judgment rendered, 
for the reason, if no other, that it does not show that the alleged con- 
tract of guaranty existed and was in force between the parties at the 
time of tLe transactions in question. There is no dispute about the 
fact of its existence, but, not having been admitted by the pleadings, 
it should hâve been covered by the verdict, no matter how clear and 
unquestioned the évidence. In respect to the point in actnal dispute, 
the flnding makes it clear that, upon the sales made before February 
20, 1893, there was due and unpaid the sum of $900, and that after 
that date the purchases of coal by Daube & Kosenheim were not made 
of the Philadelphia & Reading Coal & Iron Company, or its agents, 
but of agents and représentatives of receivers of the property of that 
Company; and the question is whether the contract of guaranty ex- 
tends to the purchases made of the receivers. 

In the opinion delivered below (71 Fed. 583), considération was giv- 
en to the failure of the spécial flnding to show by what court the re- 
ceivers were appointed, and with what powers they were clothed; and, 
on the statements and admissions of counsel in the course of the trial,' 
the court assumed that the receivership was not of local appointment 
or jurisdiction, and that the receivers should be "regarded as having 
the powers only which can generally be conferred by courts of chan 
cery," and consequently could not maintain the action in their own 
name. In determining the force of a spécial verdict or flnding, only 
the facts found, unmodified by the statements of counsel or by refer- 
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ence to the évidence, can be considered. Distilling & Oattle Feed- 
ing Co. V. Gottschalk Co., 24 U, S. App. 638, 13 C. G. A. 618, and 66 Fed. 
609; U. S. V. Arnold, 34 U. S. App. 177, 16 C. G. A. 575, and 69 Fed. 
987. The silence of the verdict in respect to a faet is équivalent to an 
express flndingagainst the party who has the burden of proof. Wesson 
V. Saline Co., supra; Sneed v. Milling Go., 20 G. G. A. 230, 73 Fed. 923. 
It being found, in this instance, that a large part of the sales in ques- 
tion were made by receivers, the burden was upon the plaintifiE in the 
action to shov?, if possible, that the appointment and powers of the 
receivers were such as to bring within the scope of the guaranty the 
sales which the receivers had made; and, if facts essential to that con- 
clusion hâve not been found, the necessary inference is that they did 
not exîst. If, hovi^ever, it be assumed that the receivers were appoint- 
ed in a f opeign jurisdiction, outside of which they had been given no 
spécial authority to bring suits, does it follow that they had no right 
to sue upon contracts made with themselves? To such contracts they 
had the légal title, and consequently the right, as we suppose, to en- 
force them by suit in any compétent tribunal; but whether the receivers 
could sue in their own names or not is not the question hère, and 
perhaps is not closely relevant. We deem it clear that, without an 
assignment of the contracts by the receivers, or a dévolution of their 
title, by an order bf the court discharging the receivers and restoring 
the property to the company from which it was taken, that company 
could hâve had no action against Daube & Kosenheim on account of 
the sales made to them by the receivers, and therefore could hâve 
had no right of action at law upon the con tract of guaranty, assum- 
ing that the guaranty extended to sales made by the receivers. 

Upon the merits of the controversy, defects in the spécial verdict 
being disregarded, the vital question is whether the sales made by the 
receivers to Daube & Bosenheim were within the scope of the contract 
of guaranty. They were not within the letter of the contract, and to 
include them by construction or intendment was, in our judgment, an 
invasion of the wholesome rule, recognized in the opinion below as 
elementary, "that a guarailtor or surety may stand upon the strict let- 
ter of his contract," and can be liable only "within the clear terms of 
the obligation, and between the identical parties who are named in 
it." Any change in parties or terms, even though bénéficiai to him, 
if made without his consent, discharges him. A receiver is the aèrent 
of the court which appoints him, and not, in any proper or direct sensé, 
of the person or corporation of whose property he is given charge. 
He is appointed by the court, and, except in the court, there is no pow- 
er of removal or of control over his actions. The intervention of an 
executor, administrator, or assignée, in the place of the original party, 
as uniformly it has been held and is conceded, terminâtes the responsi- 
bility of a guarantor. No more than an executor or assignée does a 
receiver represent the one to whom, in such cases, the guarantor un- 
dertakes to be responsible. 

The distinction is urged that receivers do not, like légal représenta- 
tives, become owners of the property committed to their charge. Gen- 
erally that may be so. Whether so in this instance does not appear; 
but, if it be conceded, its essential bearing upon the relations, rights, 
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and remédies of the parties, so long as it cannot be sald that the re- 
ceivers were in possession as the agents and under the control of the 
coal and iron company, is not perceived. The sales in question, as 
already stated, were made by the receivers, in their own name, and in 
the conduct of a business which, presumably, had the sanction of the 
court. The obligations of their vendees was to them. The légal title 
was their s, and consequently the right to sue; and if, wliile in ofBce, 
they had brought suit against Daube & Kosenheim upon the original 
contracte of sale, the latter could bave availed themselves of no set- 
ofiE or counterclaim on account of their dealings with the coal and 
iron company prier to the appointment of the receivers. For such pur- 
poses, the business done by the receivers was not a mère continuation 
of the business of the company. If there had been an executory con- 
tract, with mutual obligations, between Daube & Rosenheim and the 
company, the receivers, it is settled, would bave had the choice, within 
a reasonable time after appointment, and under the authority of the 
court, to abide by the contract or to reject it; and is it to be said, in 
view of the strict rule by which the contracts of suretyship and guar- 
anty are governed, that a guarantor, who bas become responsible for 
one of the parties to such a contract, is subject to conséquences and 
contingencies dépendent upon the élection of any receiver who may be 
appointed for the other party? If such conséquences are exceptional, 
and resuit, as has been suggested, from "rules of policy appropriate 
to the équitable jurisdiction," protection against them is no less im- 
portant, and, as we conceive, no less clearly within the guarantor's 
right to insist upon the letter of bis contract, than if invasions of bis 
rights at law were involved. 

Judgment reversed, and case remanded, with direction to grant a 
venire de novo. 



UNITESD STATES v. JONES et al. 

(Circuit Court, D. Nevada. December 12, 1896.) 

No. 626. 

1. Oppicbks of Mints— Bonds— Rétrospective Conditions. 

Under Rev. St. § 3501, relative to bonds of offlcers of mints, the bond of an 
assistant or clerlî shonld be conditloned, like that of a superintendent, for 
"the falthful and diligent performance of the duties of bis office," and is 
therefore valid, as a statutory bond, only so far as It is prospective in Its 
character. 

2. Samb — Défalcation Prior to Execution op Bond. 

On a bond given by an assistant melter and refiner of a mint, conditloned 
that he "has faithfully performed" and "shall continue to falthfuUy per- 
form" the duties of his office, recovery cannot be had for a défalcation oc- 
curring prior to the exécution of the bond, unless it be alleged that ail or 
part of the funds unaccounted for were In his hands whEn the bond was 
given, or that légal régulations of tbe treasury department required hlm 
to give bond for past transactions. 

Upon Demurrer to Complaint. 

Chas. A. Jones, U. S. Atty., for plaîntiflf. 

Wm. Woodburn and Trenmor Cofan, for défendants. 
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HAWLEY, District Judge (orally). This action îs brouglit for a 
breach. of the condition of a bond given by John T. Jones as as- 
sistant melter and reflner of tbe United States mint at Oarson, Nev., 
in the sum of |5,000, witli Jacob Klein and Franli Golden as sure- 
ties, dated November 13, 1893. The condition of the bond is as 
foUows: 

"The condition of the foregoing obligation Is such that, whereas, the said John 
T. Jones was on the first day of March, A. D. 1890, appointed assistant melter 
and refîner of the mint of the United States at Carson City, Ormsby county, 
State of Nevada: Now, therefore, If the said John T. Jones has faithfuUy and 
diligently performed, executed, and discharged, and shall continue to faithfuUy 
and diligently perform, exécute, and discharge, ail and slngular the duties of 
said office according to the lawB of the United States, then this obligation to be 
vold and of no effect; otherwise, to be and remain in full force and vlrtue." 

The district judge of the district of Nevada certified to the suffl- 
ciency of the sureties November 15, 1893. The bond was certified 
by the director of the mint as satisfactory November 24, 1893, and 
was approved by the acting secretary of the treasury November 24, 
1893. The breach of the condition of said bond is alleged in the 
complaint as foUovrs: 

"And for assigning a breach of the said condition, the said attorney of the 
United States of America says that, while the said John T. Jones was such as- 
sistant melter and reflner as aforesald, to wlt, from and Includlng the 30th day 
of June, A. D. 1892, untll and includlng the 9th day of April, A. D. 1895, there 
came to his hands, were received by him, taken into his possession, and com- 
mitted to his charge, as such assistant melter and reflner, for the purpose of 
being colned, certain gold and silver metals, belonging to and which were the 
property of the United States of America, to a large amount and of great value, to 
wlt, to the amount and value of twenty-three thousand dollars, and which by 
law he should hâve accounted for and turned over to the said United States of 
America, to wit, in the state and district aforesaJd; yet, although the said Jotin 
T. Jones afterwards, to wit, on the 28th day of June, A. D. 1893, was requested 
to accoimt for and turn over to the said United States of America the said gold 
and silver metals, or the value thereof, he did not then or afterwards account 
for or turn over the same, thelr value, or any part thereof, to the said United 
States of America, and the said gold and silver metals stUl remain wholly unac- 
counted for, and the amount and value thereof as aforesald due and wholly un- 
paid to the said United States of America, together wlth lawful Interest there- 
on from the day last mentioned." 

The défendants demur to the complaint, "and for cause and 
grounds of demurrer allège and show to the court that said com- 
plaint does not state facts sufflcient to constitute a cause of action 
in this: that it appears from the face of said complaint that no viola- 
tion or breach of the conditions of the bond or writing obligatory 
sued upon occurred after the exécution thereof." 

Section 3501 of the Revised Statutes reads as follows: 

"The superintendent, the assayer, the melter and reflner and the coiner of each 
mint befoire entering upon the exécution of their respective offices shall become 
bound to the United States with one or more sureties approved by the secretary 
of the treasury in the sum of not less than ten nor more than flfty thousand 
dollars with condition for the faithful and diligent performance of the duties 
of his office; slmilar bonds may, be requlred of the assistants and clerks in 
such sums as the superintendent shall détermine with the approbation of the 
director of the mint." 

The contention of the défendants is that the bond in question is 
rétrospective, and therefore void, except as to any breach of the 
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bond that occurred after the date of its exécution, The breach is al- 
leged as of a prier date to the giving of the bond. There is no aver- 
ment in the complaint that the défendant Jones, at the time the 
bond was given, had any property in his possession belonging to the 
United States, or that theceafter any such property came into his 
hauds, which he was requested to aceount for and turn over to the 
United States. 

The contention of the plaintilîs is that if a bond in direct terms 
provides for a rétrospective etïect it is valid; that a bond condition- 
ed for the faithful discharge of officiai duties may be required by the 
officers of the government from their subordinates, whether there is 
or is not any act of congress requiring such bond to be given; that 
such bond may be made rétrospective, and when so made voluntarily, 
vi^ithout duress, and without constraint, is binding, unless there is an 
act of congress which forbids the acceptance of such bonds. 

It is admitted by the défendants that, if there is no statute upon 
the subject, a. bond voluntarily given would be valid as a common- 
law bond; but it is denied that such a common-law bond would hâve 
a rétroactive eiïect, except by virtue of some spécial act permitting 
it to hâve that effect. How stand the authorities upon this sub- 
ject? What are the principles of law which should govern this case? 

It is well settled that if an offlcial bond be taken, with condi- 
tions which are in part prescribed by the statute, and in part not 
prescribed, the validity of the bond will dépend upon whether the 
two parts are divisible, and can be separated from each other. It 
they can, then the bond is valid for the part of it which is in con- 
formity with the statute; but, if upon conditions which are not sep- 
arable, then the entire bond is void. If the bond in question is to 
be treated as a statutory bond, it falls within this gênerai rùle, and 
it would necessarily follow that the rétroactive part of the condi- 
tions of the bond could not be enforced. Armstrong v. U. S., Pet. 
C. G. 46, Fed. Cas. No. 549; U. S. v. Howell, 4 Wash. G. 0. 620, Fed. 
Cas. No. 15,405; U. S. v. Brown, Gilp. 155, 182, Fed. Cas. No. 14,663. 

In Armstrong v. U. S., it appeared that in June, 1796, one Smith 
was appointed by the superviser of New Jersey to collect the in- 
ternai revenue within a particular district; that he gave bond, with 
one Willis as security; that he was afterwards required to give ad- 
ditional security, and on January 1, 1799, he, together with Arm- 
strong and Case as sureties, executed a new bond, with the condi- 
tion "that the said Smith had faithfully executed the duties of a 
collect or, and would thereafter faithfully exécute the same"; that, 
when this latter bond was given, Smith was indebted to the United 
States for collections theretofore made, and during the year 1799 
became indebted in an additional sum for moneys coUected by him 
which he had not accounted for; that judgment was rendered for the 
United States for the whole sum; and that the sureties thereupon 
brought this suit in equity to enjoin the collection of the judgment. 
Washington, Circuit Justice, in delivering the opinion, said : 

"One object of this bond most clearly seems to bave been to secure a debt 
previously due to the United States, and the court does not mean to say that 
security In such cases may not be legally taken by the officers of the United 
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States; but, when a statutory bond Is taken, It ought to conform, ta substance, 
at least, to the réquisitions o£ tlie statute; and, if It go beyond tlie law, It Is 
void, at least so far as It does exceed those réquisitions. This is an ofHcial bond, 
wliich tlie supervisor had a right to demand, and Smith was obliged to glye, 
if he meant to continue In office; but the substantlal form of the bond required 
by the act of congress was prospective only, and no other could be legally talien. 
A contrary doctrine would open the door to great oppression, and ought, there- 
fore, to be dlscountenanced." 

In U. S. V, Brown, one Mcholas Kern was appointed by the prési- 
dent of the United States collecter of taxes and internai duties for 
a coUector's district in Pennsylvania, and gave bond with the con- 
ditions that "the aforesaid Nicholas Kern has truly and faithfully 
discharged, and shall continue truly and faithfully to discharge, the 
duties of said ofSce according to law, and shall particularly faithfully 
collect and pay according to law ail moneys assessed upon such dis- 
trict." This bond was taken under the provisions of the act of con- 
gress of July 22, 1813, which required the condition of the bond to be 
"for the true and faithful discharge of the duties of his ofiEice ac- 
cording to law." Judge Hopkinson reviewed at great length ail of 
the décisions having any bearing upon the subject, and, in the course 
of his opinion, said: 

"Where a statute authorlzes a bond to be talien in a prescribed manner, or 
for certain expressed purposes, and déclares that if it be not so talien the bond 
shall be yoid, then it may not stand good for any purpose, however lawful in 
itself, if it be not conformable to the statute; but where the statute only directs 
the condition of the bond, and does not avoid it if it should not conform to the 
directions, and something more than that condition is added to it, the bond may 
be allowed to cover the authorlzed part of the condition, and so much may be re- 
covered under It, and no more." 

At the close he gives the resuit of his examination of the authori- 
ties as follpws : 

"From this examination of the cases, we may consider it to be settled that, 
if a bond be taken at the common law, with a condition in part good and in part 
bad, a recovery may be had on it for a breach of the good part. This being the 
gênerai cominon-law principle, it is incumbeht upon the défendant to show that 
a différent rule is establlshed in regard to the statutory obligation on a bond 
authorlzed and required to be taken by the statute. An able and laborious en- 
deavor has been made to sustain this distinction by the cases, and arguments 
drawn from them, to which I liave referred with a careful examination. In my 
opinion the distinction is not supported, as applicable to a case like the présent, 
in which there is nothing in the statute declarlng that bonds that vary from 
the prescribed form shall be altogether vold, and in which the good part of the 
condition may be çasily separated from the bad. Nothing is required to be added 
to the contract, and nothing to be taken from it, but what is favorable to the 
obliger, by diminlshing the extent of his responsibility." 

In Hawes V. toarchant, 1 Curt. C. C. 136, Fed. Cas. No. 6,240, de- 
cided in 1852, Curtis, Circuit Justice, in discussing the questions 
concerning; the validity of bonds, said: 

"In U. S. y. Tingey, 5 Pet. 115, the défendant, who was a surety of a purser 
in the navy, in a joint and several bond, pleaded that the conditions of the bond 
differed substàntialîy from the requirement of tlie act of congress, and that the 
same was èxtorted from the purser and his sureties as the condition of his re- 
taining his ofBlce. ; The court held the plea good. In conf ormity with this are a 
great number of décisions, some of which are U. S. v. Gordon, 7 Cranch, 287; 

U. S. V. -, Fed. Cas. No. 14,413; U. S. v. Gordon, Id. 15,232; U. S. v. 

Morgan, Id. 15,809; Beacon v. Holmes, 13 Serg. & R. 190; Purple v. Purple, 
5 Pick. 22C. And the cases in which it has been held that. If the condition of a 
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statutory bond contains stipulations wlilch are not required by the statute, but 
separable from tliose wliich are required, the latter may be enforced and ihe 
former rejected, sllently, at least, acknowledge tlie same rule, by requirlng that 
the one should bc separable from the other, and by denylng ail effleaey to those 
provisions whlch hâve been inserted without warrant o£ law. Among this latter 
class of cases are U. S. v. Bradley, 10 Pet. 343; U. S. v. Linn, 15 Pet. 315; 
Hall V. Cushing, 9 Pioiî. 395; Van Deusen v. Hayward, 17 Wend. 6T; Ring v. 
Gibbs, 26 Wend. 502; Shunk v. Miller, 5 Pa. St. 250. The rule whichavoids such 
bonds rests upon the want of authorlty in the publie oflicer to talîe them, and 
upon the poUcy of guardlng cltlzens against oppression by the illégal exercise 
of officiai power. It Is well stated by Sevrait, J., in Churchill v. Perkins, 5 
Mass. 541, that where the plaintifC demands the fruit of an obligation obtained 
colore offlcll, It must be shown that the demand Is justified by some authority 
of the office; otherwise, it is against sound policy, and is void by the principles 
of the common law. By 'colore offlcii,' however, must be understood some illégal 
exertion of authority, whereby an obligation Is extorted whîch the statute does 
not requlre to be given. If ail parties voluntarily consent to enter into the bond, 
and the departnre from the précise réquisitions of the statute Is made by mis- 
take or accident, and without any design to eompel the obligées to enter into an 
undertaking not required by law, the bond Is not invalid simply because It 
contains somethlng which the statute does not authorize. U. S. v. Bradley, 10 
Pet. 364; U. S. v. Linn, 15 Pet. 290. Whether it can be enforced or not dépends 
upon the possibillty of separating the part of the condition authorlzed and re- 
quired from the residue of the condition, where the condition is not wholly in 
conformlty wlth the law, and that is the only objection to the bond." 

See, also, U. S. v. Humason, Ped. Cas. No. 15,421. 

The principles announced in thèse authorities are conclusive upon 
the questions raised by the demurrer. A review of the authorities 
cited by the attorney for the United States will show that there are 
no doctrines therein aimounced which are in opposition to the views 
above expressed. Most of them are cited by Mr. Justice Curtis in 
Hawes v. Marchant, and but few of them need be further noticed. 

In U. S. V. Hodson, 10 Wall. 395, 408, the court, in considering 
the validity of a licensed distiller's bond, held that, where a statute 
directs a bond to the government to be given by persons exercising 
certain employments, and to be conditioned for the performance of 
several particular acts, which it speciflcally states, and the agent 
of the government takes a bond conditioned, not in the spécifie way 
the statute directed, but for the parties' compliance with "ail the 
provisions" of the act "and such other acts as are now or as may 
hereafter be in this behalf enacted," the bond, if it has been volun- 
tarily given, and is not contrary to law or public policy, is valid as 
against a party who has enjoyed benefits under it, and this, although 
the statute, which required the bond to be conditioned in a particu- 
lar way, contain numerous other provisions which it makes the duty 
of persons exercising employments under it to comply with, but for 
which it does not contemplate the giving of any bond; and that a 
bond which a statute says that a party whom it requires to be li- 
censed as a distiller "shall" give before his license is issued, and 
which màkes it a pénal offense for him to exercise the business of 
a distiller without taking out such license, is a voluntary bond. 
The court, after quoting the principles announced in U. S. v. Tingey, 
U. S. V. Bradley, and U. S. v. Linn with approval, said: 

"It is a settled principle 6f law that, where a bond contains conditions 
some of whlch are légal and others illégal, and they are severable and separable, 
77 F.— 46 
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the latter njay be disregarded, and the former enforced, Applylng this prin- 
ciple to tbe case before us, ail whieh this instrument contalns wlth référence to 
stiitutes ot'her than the act of 1864, under which it was taken, may be rejected, 
and the generallty of the référence to that act may be so llmited as to include 
only what is coyered by the conditions prescribed by the statute, and if tliose 
conditions were Incorporated and set out in the bond in hœc verba. An authority 
exactly in point for this construction is found in the well-considered case of 
Ohlo V, Findley, 10 Ohio.i 51. ïhe principal in the bond In that case was a 
county treasurer. The bond was condltioned that he should perform his oificial 
duties according to law. ïhe statute, as in the case t)efore us, was spécifie th 
its requlrements as to what the bond should contaln, and the condition, it was 
admitted, largely exceeded them. The court said: 'That part which is légal 
is marked out in the statute book itself , and is thefefore as completely severable 
from the rest as if the two parts were separated in the condition of the bond.' " 

With référence to voluntary bonds the court said: 

"Every one is presumed to know the law. Ignorance, standing alone, can 
never be the basls of a légal right. If a bond is liable to the objection taken in 
this case, and the parties are dissatisfled, the objection should be made wUen the 
bond is presented for exécution. If executed under constraint, the éonstraint 
wiU destroy It. But where it is voluntarily entered Into, and the principal en- 
joys the beneflts which it is intended to secure, and a breach occurs, it is then 
too late to raise the question of its Talidlty. The parties are estopped from 
availing themselves of such a défense. In sueh cases there is neither injustice 
nor hardship in holding that the contract as made is the measure of the rights 
of the government and of the llability of the obligors." 

There are numerous décisions to the same effect: Chadwick v. 
U. S., 3 Fed. 750, 754; Taylor v. Fleckenstein, 30 Fed. 99, 103; Dia- 
mond Match Co. V. U. S., 31 Fed. 271; Rogers v. U. S., 32 Fed. 890; 
Tyler t. Hand, 7 How. 573, 583; U, S. v. Mota, 97 U. S. 413, 422; 
Jessup V. U. S., 106 U. S. 147, 151, 1 Sup. Ct. 74; Constable v. S. S. 
Co., 154 U. S. 51, 78, 14 Sup. Ct. 1062. 

Thèse décisions are not opposed to the contention of the défend- 
ants. Their claim is that the bond in question is a statutory bond, 
and that such a bond cannot be made rétroactive where the stat- 
ute is prospective in its requirements. In U. S. v. Tingey, 5 Pet. 
115, the court held that a bond voluntarily given by a disbursing 
offlcer of the United States, through the proper department, to se- 
cure the faithful performance of his duty, is a valid contract, though 
the taking of such bond may not be prescribed by any act of con- 
gress. The action was upon a bond executed by Lewis Deblois, 
a purger of the navy, as principal, and Thomas Tingey and others, 
as his sureties, upon condition that, if Deblois should regularly ac- 
count, when thereto required, for ail public moneys received by 
him from time to time, and for ail public property committed to his 
care, with such person or persons, oflQcer or officers of the govern- 
ment of the United States as should be duly authorized to settle 
and adjust his accounts, and should, moreover, pay over, as might 
be directed, any sum or sums that might be found due to the Unit- 
ed States upon any such settlement or settlements, and should 
a|lso faithfuUy discharge in every respect the trust reposed in him, 
then the obligation to be void. This condition was variant from the 
provisions of the statute, which required the bond to be given faith- 
fuUy to perform ail the duties of purser of the navy of the United 
States. The bond as given was not limited to the duties of dis- 
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bursements of Deblois as purser, but created a liability for ail 
moneys received by him in and for ail public property committed 
to his care, whether offlcially, as purser, or otberwise. The court, 
iu discussing the question as to how far a bond, voluntarily given 
to the United States, and not prescribed by any statute, is a valid 
instrument, and upon the question whether the United States hâve 
in their political capacity a right to enter into contracts or to take 
bonds in cases not previously provided for by law, said: 

"Upon full considération ol this subjeet, we are of opinion that the United 
States hâve such a capacity to enter into contracts. It Is, In our opinion, an inci- 
dent to ttie gênerai riglit of sovereignty; and the United States, being a body poli- 
tic, may, within the sphère of the constitutional powers conflded to it, and 
through the instrumentality of the proper department to which those powers are 
conflded, enter Into contracta not prohlbited by law, and appropriate to the just 
exercise of those powers. ïhis principle has been already aeted on by this 
court in the case of Dugan t. U. S., 3 Wheat 172, and it is not perceived that 
there lies any solid objection to it. To adopt a différent principle would be to 
dény the ordinary rlghts of sovereignty, not merely to the gênerai government, 
but even to the state govemments, wlthin the proper sphère of their own powers, 
unless brought into opération by express législation. A doctrine, to such an es- 
tent, Is not known to this court as ever having been sanctioned by any judicial 
tribunal." 

But, in discussing the other pleas interposed by the défendants, 
it is clearly shown that the bond was not a voluntary bond, be- 
cause it was prepared and transmitted to Deblois by the navy de- 
partment, and he was required and demanded to exécute the same 
as a condition of being permitted to remain in the office of purser. 
The court, upon this point, said: 

"There is no pretense, then, to say that It was a bond voluntarily given, or that, 
though différent from the form prescribed by the statute, it was received and 
eiecuted without objection. It was demanded of the party upon the péril of 
loslng hls office. It was extorted under eolor of office against the réquisitions 
of the statute. It was plainly, then, an iUegal bond; for no officer of the govern- 
ment has a right, by color of hls office, to require from any subordinate offlcer, 
as a condition of holding office, that he should exécute a bond with a condition 
différent from that prescribed by law. That would be, not to exécute, but to 
supersede, the réquisitions of law. It would be very différent where such a bond 
was, by mlstake or otherwise, voluntarily substltuted by the parties for the stat- 
ute bond, without any coercion or extortion by color of office." 

In U. S. V. Boyd, 15 Pet. 187, the court held that sureties upon 
an officiai bond of a receiver of public moneys cannot be made 
liable for any default of their principal which occurred prior to 
the date of their bond; but, if the moneys due the government were 
received by the principal before the date of the bond, and he then 
had the money in trust for the United States at the date of the ex- 
écution of the bond, and failed to account for such moneys after- 
wards, this would constitute a breach of the bond which was con- 
ditioned for the faithful exécution of the duties of the office. The 
case came before the suprême court for final hearing upon the mer- 
its (U. S. v. Boyd, 5 How. 29, 49), and from the évidence it ap- 
peared that the acts of the receiver, out of which the défalcation in 
the case arose, were in direct violation of the law, and constituted 
a breach bf officiai duty which made him liable at once as a de- 
faulter to the United States, and would hâve subjected his sure- 
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ties upon the ofQcial bond, if one had been given coverîng this pe- 
riod. But, by some mistake or oversight, no such bond had been 
given, altliough required by law to be given, before the receiver 
entered upon the duties of his office, and the défalcation of the re- 
ceiver happened before June 15, 183T, the date the bond in ques- 
tion was given. The court, in the course of its opinion, said: 

"It is clear, therefore, that the défalcation liad accrued and Boyd had become 
a defaulter and debtor to the government before the présent sureties had under- 
taken for his fldelity in ofQce, unless we construe their obligation to be rétro- 
spective, and to cover past as well as future misconduct, which has already been 
otherwise determined." 

See, aiso, Farrar v. U. a, 5 Pet. 373, 389. 

The principles announced in U. S. v. Ellis, 4 Sawy. 590, Fed. Cas. 
No. 15,047, support the contention of the défendants. It is true 
that the court held that a bond given by a collector of customs for 
the faithful discharge of the duties of his office, if given after he 
assumes office, binds the sureties for the acts of the collector prior 
to its date. Why? Because the act of congress of March 2, 1799 
(1 Stat. 705), expressly so provides. The opinion of Mr. Justice 
Pield speaks for itself, and is as follows: 

"The act of March 2, 1790 (1 Stat. 705), provides that every collector shall 
glve a boi)d to the United States wlthin three months after he enters upon the 
exécution of his office and furnishes the f orm of the bond. ïhe condition in the 
form applles as well to the past as the future acts of the collector. Its language 
is: 'If he has truly and faithfully executed and diseharged, and shall continue 
truly and faithfully to exécute and discharge, ail the duties of the said oflice 
accordlng to law, then the above obligation to be void and of no efCect; otherwise, 
it shall abide in full force and virtue.' The act of June 4, 1844 (5 Stat. 661), re- 
qulres the bond to be given before the collector shall be quallfled to enter upon 
the performance of his duties. Of course, if given before the office is assumed, 
the condition embracing past acts would be unmeaning and useless. But if, 
for any cause, such bond should not be executed or approved until after the 
assumption of the office, or the sureties accepted should be found upon further 
information to be insufflcient, the form prescribed by the act of 1799 might very 
well be adopted. We do not perceive any sùôh repugnancy between that act 
and the act of 1844 that the former is necessàrily superseded by the latter. 
We are of ophiion that in some cases the provisions of the former act may prop- 
erly be fôUowed. So far, therefore, as the bond is for the faithful discharge of 
the duties of the collector, under the act of 1799, our judgment is that it binds 
the sureties for his acts from the 13th of November, 1852. But, as a bond of a 
depositary of the public moneys and fiscal agent of the United States under the 
act of August, 1846, so far as that act imposes new and additional duties on the 
collector, not covered by his ordinary officiai bond, the case is différent. That act 
contemplâtes security agalnst future responsibility, not for past transactions. 
In the absence from it of provisions otherwise directing, the bond exacted must 
be held to apply only to subséquent acts. So far as it is made retrosi)ective, it 
is void. Where a statutory bond goes beyond the requirements of the statute, 
It is, for the excess, wlthout obligatory force." 

The présent case was argued by the respective counsel, and has 
been disposed of, so far as the contention of counsel is concemed, 
VFithout any spécial référence to the peculiar averments of the 
breach of the condition of the bond. It is alleged in the complaint 
that, while John ï. Jones was assistant melter and refiner of the 
Carson mint, to wit, "from and including the 30th day of June, A. 
D. 1892, until and including the 9th day of April, A. D. 1895, there 
came to his hands, were received by him, taken into his possea- 
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sion, and committed to bis charge, for the purpose of being coined, 
certain gold and silver metals, the property of the Unîted States, 
of the value of $23,000, which by law he should hâve accounted for 
and turned over to the United States." If this portion of the aver- 
ment is true, then it vcould follow that, for the value of the métal 
that came into his hands after the exécution and delivery of the 
bond, "until and including the 9th day of April, 1895," the sureties 
would be liable. But it is further alleged that, "although the said 
John T. Jones afterwards, to wit, on the 28th day of June, A. D. 
1893, was requested to account for and turn over to the said Unit- 
ed States of America the said gold and silver metals, or the value 
thereof," he did not then or afterwards account for or turn over 
the same or the value thereof, or any part thereof; that the gold 
and silver metals still remain wholly unaccounted for, and that the 
amount and value thereof is due and wholly unpaid. It will read- 
lly be seen that this part of the averment is apparently inconsistent 
with the flrst portion thereof. By the latter part of the averment 
the date is limited to the 2Sth day of June, 1893, thus indicating 
that the entire défalcation occurred prior to the date of the exécu- 
tion of the bond. The case was argued upon the theory, and has 
been so considered by the court, that the alleged breach of the 
bond was for a défalcation which occurred prior to the 28th day 
of June, 1893. If this be true, it is difiScult to détermine why it 
was flrst alleged that the gold and silver metals came into his 
hands from and including June 30, 1892, "until and including the 
9th day of April, A. D. 1895." The complaint should be amended, 
in the particulars referred to, so as to conform to the facts in the 
case whatever they may be. 

The statute, in providing that "similar bonds may be required 
of the assistants and clerks," is intended to be in terms the same 
as required of the principal for the faithful and diligent perform- 
ance of the duties of his ofiSce, and, as a statutory bond, must be 
construed to be valid only so far as it is prospective in its character. 
It is a cardinal rule in the interprétation of statutes that they 
must be construed as prospective in ail cases except where the lég- 
islative intent that they shall act retrospectively is expressed in 
clear and unambiguous terms, or such intent is necessarily implied 
from the language of the statute. This rule rests upon no consti- 
tutional limitations of the législative power, but is a doctrine of 
the common law, founded upon the recognized injustice of a method 
of making laws by which the législature looks backward to dis- 
cover past errors to be corrected and past acts to be remedied. 
In order, therefore, to enable the plaintiffs herein to recover upon 
the breach of the condition of the bond as alleged in the complaint, 
construing the averment to be to the effect that the entire défal- 
cation occurred prior to the exécution of the bond, it would be 
essential that an amendment or amendments thereto should be 
made by the further allégations, if the facts of the case will so 
justify, that the défendant John T. Jones had the gold and silver 
métal, or some part thereof, in his hands at the time the bond was 
executed, or that certain rules and régulations, which the treasury 
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department or director of tlie mints had the authority under the 
exi^ting laws to make, had been adopted requiring the giving of a 
bond by the assistant melter and reflner to cover past transactions. 
The demurrer is sustained, and the plaintiffs are given until the 
rule day of this court in February next to amend the complaint. 
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(Circuit Court of Appeals, Fifth Circuit. December 1, 1896.) 

No. 483. 

1. Railhoad Compakiks — Rioht or Way — Advbese Possession — Contract 
VoiD UNDER Statuts of Praubs. 

In 1856, one S. made a verbal contract wlth a rallway company to give it 
a right of way over lils land if the company would establisli a dépôt at a 
certain point on such land. The railroad was built on the land, and the 
dépôt established and maintained for 36 years, during which also the 
raûway company, and another company with which it was Consolidated, 
and which succeeded to its rights, continued to use the track built on S.'s 
land In the usual manner, withont controversy or dispute as to their right. 
Beld, that the contract between S. and the rallway company being void 
under the statute of frauds, and the right of action to recover the right 
of way occupied by the railway company, or its value, having accrued 
at once, the railway company's possession during the 36 years had been 
adverse, and It had acquired, by limitation and prescription, the right to an 
easement in the land. 

8. Samk— Ageeembnt to Build Depot— Abandonmbht. 

At the end of the 36 years, the dépôt was abandoned, for reasons con- 
nected wlth the eompany's Interests and the public convenlence. Held, 
that the contract between S. and the rallway company, even if valid, did 
not blnd the railway company to keep up the dépôt forever, but that main- 
caining it for 36 years, and until the company's interests and public con- 
venlence requlred its abandonment, was a substantial compliance with the 
terms of the contract. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

T. J. Freeman and F. H. Prendergast, for plaintiff in error. 
W. C. Lane and S. R. Jones, for défendant in error. 

Before McCOEMICK, Circuit Judge, and NEWMAN and PAR- 
LANGE, District Judges. 

NEWMAN, District Judge. The facts of this case, as gathered 
from the record, are as follows: In 1856, W. T. Scott, Sr., was the 
owner of a considérable tract of land on the line of the then contem- 
plated Southern Pacific Railway Company. Scott made a verbal con- 
tract with the railway company, by which he gave to the company 
the right to use a strip 100 feet wide, over his land, for a right of 
way, if the company would establish a dépôt at a point on saîd land 
now known as "Scottsville," and would further give said Scott and 
his family free transpottation over the road. W. T. Scott, Sr., was a 
director of the Southern Pacific Railway Company at the time the 
agreement was made. The railroad was, in the year named, built 
on "Scott's land, in accordance with the agreement, and the dépôt 
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was established at Scottsville. in 1873 the Southern Pacific Kail- 
way Company was Consolidated with. the Texas & Pacific Kailway 
Company, and it seems that by this consolidation the Texas & Paci- 
fic Railway Company acquired the rights and assumed the liabilities 
of the Southern Pacific Railway Company. Since the consolidation 
in 1S73, the road has been controlled and operated by the Texas 
& Pacific Railway Company. In 1892 the station agent at Scotts- 
ville and the telegraph operator were removed. No reason is shown 
in the record for their removal, but it was presumably because, in the 
opinion of those controlling the company, it was not to its interest 
longer to keep the agent and the telegraph operator at Scottsville. 
At the time of this change, in 1892, W. T. Scott, Sr., was dead, and 
the title to the tracts of land through which the Southern Pacific 
Rtniway (now the Texas & Pacific Railway) had been constructed 
was in R. R. Scott. In January, 1893, R. R. Scott brought suit in 
the district court of Harrison county, Tex., which was subsequently 
removed into the circuit court of the United States. This suit seems 
to hâve been for damages for breach of contract caused by the 
removal of the station agent and the operator at Scottsville, and 
which, it is claimed, practically amounted to a discontinuance of the 
station. 
There was a demurrer to the plaintiff's i)etition, as follows: 

(1) "Because said pétition shows on its face that it Is a suit on a contract 
made in 1856, verbally, and not in writing, which was more than thirty-six years 
before this suit was filed, and therefore said suit is barred by the law of limita- 
tion of two years; and said suit is also barred by the limitation of ten years." 

(2) "Because said pétition shows that said contract was for the sale of real 
estate, and was not in writing, and was therefore contrary to the statute of 
frauds, and was therefore void." 

(3) "Because said contract was verbal, and not in writing, and was not to be 
performed in the space of one year from the making thereof, and was there- 
fore contrary to the statute of frauds." 

(4) "Because the défendants and those under whom they claim liave been in 
actual adverse possession of said right of way, as shown by the plalntlfCs péti- 
tion, for thirty-six years, wherefore plaintiff's right to recover the land Is barred 
by the law of limitation of ten years." 

The demurrer setting up the défense that the contract sued on was 
void, because contrary to the statute of frauds, in that it was not to 
be performed within one year, was sustained by the court. The de- 
murrer to the flrst pétition in the circuit court and to the supple- 
mental pétition, on the ground that the plaintiff showed no right to 
recover the right of way, was overrnled, and it was held that the 
plaintiff could recover the value of the right of way occupied by the 
défendant company on the land described. Subsequently, there was 
a jury trial, which resulted in a verdict for the plaintiff for the value 
of the right of way, and, perhaps, for certain damages to the re- 
mainder of the land not offset by peculiar benefits to the land result- 
ing from the construction of the railroad. The amonnt of the ver- 
dict was 12,700, with interest from April 1, 1892. On objection of 
défendant that the verdict was excessive, the court ordered that a 
remittitur be entered, and judgment be rendered for fl,916, with 
interest thereon from April 1, 1892, at 6 per cent, per annum, making 
in ail $2,318.26. 
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The défendant, in the proper time, excepted to certain portions of 
the charge to the court, and to refusais to charge. 
Among the requests refused were the following: 

"The Jury are chargea that In this case the plalntiff cannot recover, be- 
cause the évidence shows that the défendant company has substantially 
complied with the contract set ont in plaintiff's pétition, by keeping the sta- 
tion at Scottsville fully eqnipped from 1856 up to Aprll, 1892. ïhe jury are 
chargea that the plaintifC in this case cannot recover, because the cause 
of action is barred by limitation." 

"That the contract sued on, as having been made between W. T. Scott, Sr., 
and the railway company, did not constitute such a contract as ran with land, 
or created any charge on the land, described in plaintiff's pétition, and would 
not pass to the plaintifC by his acquiring title to the land; but, if any cause of 
action accrued to any person by a breach of said contract, It would be a suit 
for damages for breach of said contract." 

The other exceptions to the charge as given, and to the refusais 
to charge, need not be referred to, as the case is presented hère. It 
will be perceived, therefore, that the court held that the contract 
between W. T. Scott, Sr., and the railway company, for a right of 
way, . in considération of the establishment of the station and free 
transportation for Scott and his family, was void ; and it was further 
held that the abandonment of the station in 1892 gave to the then 
owners of the Scott land the right to recover the value of the right 
of way, and incidental damages to the remainder of the tract. 
There is some doubt as to whether this is a suit by R. R. Scott, as 
purchaser of the land, and certain interveners, chiïdren and grand- 
children of W. T. Scott, Sr., made parties merely for couvenience, 
and to avoid diflflculty in shovring title, or a suit by the heirs of 
W. T. Scott, Sr. The view we take of the case, however, renders a 
détermination of this question unnecessary. 

The case présents itself hère in a double aspect: First. If the 
contract between W. T. Scott, Sr., and the railway company is void, 
has the company obtained the right to an easement over and upon 
the land by possession and use? Second. If the contract between 
W. T. Scott, Sr., and the railway company was valid, has it been 
complied with by the company? The contention for the plaintifl 
below (défendant in error hère) is that the possession of the com- 
pany of its right of way was a mère license; that it was a tenancy 
under Scott; 'and that the establishment and continuance of the 
dépôt, and the allowance of free transportation, were in the nature 
of rent for the right of way; and, further, that the holding of the 
company was subordinate to, and in récognition of, Scott's title, and 
not adverse to it. Is this true, or is the opposite contention true, 
that, under the f acts, the company has, by open, peaceable, con- 
tinuons, and adverse possession, acquired a fuU prescriptive right 
to the right of way over the lands? There is no doubt that if the 
contract between Scott, Sr., and the railway company, under which 
the company took possession of this land, was void, Scott's right 
of action to recover the land accrued immediately. There is nb 
question but that the occupancy of the company was open, peace- 
able, continuons, and uninterrupted from 1856 to 1892, a period of 
36 years. Was the possession adverse, so that it would ripen into 
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title? The company certainly constructed the railroad across this 
entire tract of land. There were embankments and cuts presum- 
ably, and, indeed, according to the évidence. Such work was done 
unquestionably, as was necessary and usuaJ, considering the nature 
of the land, to level and prépare it as a right of way, and to con- 
struct thereon the track. There seems to hâve been no controversy 
and no difflculty whatever as to the rights of the company and 
Scott and his snccessors in title, until 1892. During ail of this time 
the railway company kept up this part of its track, and operated its 
trains over it. As to whether or not thèse facts constitute adverse 
possession in Texas will be best determined by the rulings of the 
Texas courts on tlie subject. 

In the case of Railway Go. v. Gaines, decided by the Texas court 
of civil appeals, and reported in 27 S. W. 266, the doctrine which 
seems to control in Texas on this subject will be shown by an ex- 
tract from the opinion, given at length, as foUows: 

"A single question Is hère presented for our considération, whlch is: Does the 
adverse possession and continuons use of a strip of land for 18 years, as a right 
of way for the ojteration of trains by a railway company, ereate an easement 
over such land by prescription? A good many cases in this state hâve touched 
upon this question, but only one case is found where it has been squarely de- 
cided. In the case of Railway Co. v. Harris, 2 Tex. Civ. App. 540, 22 S. W. 
237, It was held that an easement of a right of way could be aequired by a rail- 
way company by prescription in 10 years; that belng the tlme it would take, 
in this State, to ralse the prescription of a grant (Haas v. Ohoussard, 17 Tex. 
590), and the fuU period of hmitatlon prescribed by our statute (RaUway Co. v. 
Chaffln, 60 Tex. 554). It is settled, we think, in this state, that the public may 
acquire the right of way for a public road over the land of another by prescrip- 
tion. Franklin Co. v. Brooks, 68 Tex. 681, 5 S. W. 819; Compton y. Bridge Co., 
62 Tex. 722; Olick v. Lamar Co., 79 Tex. 124, 14 S. W. 1048. We see no good 
reason why the same principle would not apply to railroads in référence to right 
of way. We hâve been unable to find any case, where the necessary requlslte 
exists, that the court has falled to find in favor of an easement. Such au- 
thorities from other jurisdictions as we hâve been eited to, which hâve decided 
this question, hold that an easement can be aequired by a railroad by prescrip- 
tion. Organ v. Railway Co. (Ark.) 11 S. W. 103; Cogsbill v. Railway Co. (Ala.) 
South. 512, and others. And those of our state that hâve tn any way dls- 
cussed the question, except the case of Railway Co. v. Harris, supm, while not 
deciding the question, intimate that in a proper case an easement can be so ae- 
quired. Railway Co. v. Wilson, 83 Tex. 153, 18 S. W. 325; Railway Co. v. 
ÔhaflBn, 60 Tex. 554. Then, let us see if the case at bar cornes within the rule. 
What requisites are necessary to create an easement, we think, are fuUy stated 
in the case of Railway Co. v. Wilson, supra. The court says: 'The doctrine is 
well established that the burden of proof is upon the party claiming an ease- 
ment in the land of another, without any eontract or express grant thereto, to 
establish ail the necessary facts from which the right may be presumed in his 
favor. He must clearly show open and peaceable possession for the full i)eriod 
required under the statutes to preclude a recovery of land against one having 
no other title, and, at least, with the Implied acquiesoence of the owner, and 
that during ail such times the use and enjoyment of the right hâve been exclu- 
sive, uninterrupted, and continuons, and under a claim of right adversely to the 
owner of the fee. If there is a failure to establish any of thèse essential élé- 
ments by a prépondérance of the évidence, the claim to an easement cannot be 
maintained.' AU of the essential éléments bave been established, by a prépon- 
dérance of the évidence, by the railway company in this case. In fact, there 
Is no controversy as to the facts of the case. The railway took possession of the 
strip elghteen years ago, with the knowledge of the owner; has held adverse 
IX)ssession ever since, usmg and enjoying the same, which use and enjoyment hâve 
been exclusive, uninterrupted, and continuons. In the absence of any direct 
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testîmoDy as to the claim of right to the strip, the maimer of use aad holding Is 
STifflclent to base a presumption that the rallway was claimlng adversely, and 
waa ^ufficlent to put the owners on notice of its daim to an easement in the land. 
We are of opinion that, under the law and facts, the railway company had ac- 
quîred an easement la the land by prescription for a right of way." 

So hère, while there is no "direct testimony" as to a claim of right 
on the part of the company, there is the fact of the building of the 
railroad, necessarily at considérable expense, over this right of way, 
and its open, notorious, and continuous occupancy and use. The 
conceded facts show a quiet and usual control and use of this proper- 
ty every day for 36 years, while ail outward indications point to a 
belief in the rightfulness and justice of the company's possession. 
There yvas no spécial claim of right in words, but there was this gên- 
erai . assumption of right by the acts and conduct of the company. 
Theré was no necessity for any spécial claim of right, for it was never 
questioned. We think it clear that Scott's right of action against 
liie company as to this easement existed in 1856, and continued ail 
along after that time, and that, this right not having been asserted 
for 36 years, the company has, by limitation and prescription, ac- 
quired the right to an easement over the land, which cannot be inter- 
fered With by the plaintiff, either as purchaser or as heir at law of 
Scott. 

Passing from this view of the case, and looking at it in another 
light, and on the assumption that the contract between Scott, Sr., 
and the railway company was a valid and binding contract, then 
what is the légal situation of the parties? Scott allowed the railway 
conipany tp occupy the land referred to in the verbal contract, and 
the company established a dépôt thereon of as complète and satis- 
factory character as could be claimed, and granted Scott transporta- 
tion for himself and family, presumably, from what appears, during 
his life. Was this a compliance on the part of the railway company 
with its contract? 

On the question now presented, the case of Texas & P. Rv. Co. v. 
Gity of Marshall, 136 U. S. 393, 10 Sup, Ot. 846, is very much in point. 
The city of Marshall agreed to give the Texas & Pacific Railway 
Company |800,000, in county bonds, and 66 acres of land within the 
city limits, for shops, dépôts, etc. ; and the company, in considération 
of the donation, agreed to establish permanently its eastern terminus 
and Texas offices at that city, and to establish and construct at said 
city the main machine and car works of said company. The city per- 
formed its agreement, and the railway company complied with it on 
its part by making Marshall its terminus, and establishing its prin- 
cipal offices for Texas and machine shops, etc., at that point. After 
the expiration of eight years, Marshall ceased to be the eastern term- 
inus of the road, and some of the shops were removed. The suprême 
court held: (1) That the contract on the part of the railway com- 
pany was satisfied and performed when the company had established 
and kept a dépôt and offices at Marshall, and had set in opération car 
Works and machine shops there, and had kept them going for eight 
years, and until the interests of the railway company and of the pub- 
lic demanded the removal of some or ail of thèse subjects of the con- 
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tract to some other place. (2) That the word "permanent," in the 
contra et, was to be construed witli référence to the subject-matter 
of the contract; and that, under the circumstances of this case, it 
was complied with by the establishment of the terminus and the of- 
fices and shops contpacted for, with no intention at the time of re- 
moving or abandoning them. (3) That if the contract were to be 
interpreted as one to forever maintain the eastern terminus, and the 
shops and Texas offices at Marshall, without regard to the conven- 
ience of the public, it would become a contract that could not be en- 
forced in equity; that the remedy of the city for breach, if there was 
a breach, was at law. While it is held that, if there was any remedy, 
it was at law, by an action for damages, still it is clear, from the 
opinion of the court, and such is clearly the effect of the reasoning 
that the city of Marshall had no cause of action. ïhis is said in the 
opinion: 

"It appears to us, so far from tMs, that the contract on the part of the railroad 
Company is satisfied and performed when It establishes and keeps a dépôt, and 
sets in opération car works and machine shops, and Iceeps them going for elght 
years, and untll the interests of the ralUtad eompany and the public demand the 
removal of some or ail of thèse subjects of the contract to some other place." 

There was a much stronger case against the railway eompany than 
the case now before the court, in that the agreement there was in 
writing, and the word "permanent" was used as to the establishment 
and maintenance of the shops, etc. If there was a compliance on 
the part of the railway eompany with a contract such as was that 
with the city of Marshall, by the continuance of the shops, car works, 
etc., for eight years, how much fuUer compliance is there hère, 
where there is nothing whaterer said as to permanency, and where 
the dépôt is established and maintained in fuU compliance with the 
contract for 36 years, and until the exigencies of business rendered 
its discontinuance necessary. It may be remarked that no claim 
whatever is made by counsel for Scott as to that part of the agree- 
ment in référence to free transportation over the railway. 

To further discuss the case in this aspect would be useless and 
unnecessary. We think that the décision just quoted from the su- 
prême court, and especially the reasons given by the court for the 
décision, are conclusive of the question presented hère. It cannot be 
true that an agreement on the part of a railway eompany to estab- 
lish a station at a particular point is an agreement to keep it there 
foreTer. It must be that such an agreement is made subject to the 
gênerai exigencies of business, the public interests, and to the change, 
modification, and growth of transportation routes, as thèse may affect 
the requirements of the railway company's business. The contract 
having this hmitation, we think that the establishment of a railway 
station, and its maintenance, to the full extent expected or claimed, 
for 36 years, is, under ail the circumstances, a substantial and suf- 
ûcient compliance with the terms of the contract relied on hère. So 
that, viewing this case from either standpoint, assuming the con- 
tract to be valid or invalid, we are satisfied that no cause of action 
is sbown against the railway eompany. The case, therefore, must be 
reversed and remanded, with directions for further proceedings in 
accordance with this opinion. 
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UNITED STATES v. CHICAGO, M. & ST. P. HT. CO. 

(Circuit Court of Appeals, Seventh Circuit January 4, 1897.) 

No. 280. 

Bailroad Companies— Qovernmbht Aid— Railroad Reports. 

Act June 19, 1878 (1 Supp. Rev. St. p. 194), requiring certain reports, pre- 
seribed by the auditor of railroad accounts, to be made by raiiroads to which 
the United States hâve granted any loan of crédit or subsidy, in bonds or 
lands, or which hâve received from the United States lands granted to them 
to aid In the construction of their roads, does not apply to the raiiroads 
which were Incorporated by the several states, and received from them 
the grants of land made to such states to procure the construction of raii- 
roads. 

In Error to the Circuit Court of the United States for the Eastem 
District of Wisconsin. 

J. H. M. Wigman, for the United States, 
George R. Peclc, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

PER CURIAM. This action was brought by the United States 
to recoVer of the Chicago, Milwaukee & St. Paul Rallway Company 
the penalty prescribed by the act of congress entitled "An act to 
create au auditor of railroad accounts and for other purposes," ap- 
proved June 19, 1878, for neglect to make a report as required. 20 
Stat. 169, c 316, § 5. The circuit court sustaihed a demurrer to 
the déclaration, and gave judgment for the défendant. The case is 
sufflciently stated in the opinion delivered in support of that ruling 
(U. S. V. Chicago, M. & St. P. Ry. Co., 69 Fed. 89); and we fully con- 
cur in the conclusion there declared, that the statute under which 
the action was brought is not applicable. The judgment is there- 
fore afiSrmed. 



COUNTY OF LEWIS AND CLARKE v. UNITED STATES. 

(District Ciourt, D. Montana. November 20, 1896.) 

No. 58. 

1. Fédéral Phisonbrs in State Jails — Kbeping and Subsistbncb — Statb 

Statute. 

The Montana statute provides that persans may be committed under author- 
ity of the United States to any Jail in the state "upon payment of the expenses 
of supporting such prisoners, tai dollars per month to the eounty, for the use 
of the jail, and ail légal fées to the Jailer." Held^ that this means $10 per 
month for ail the prisoners so oonfined, and not $10 per month for each one of 
them. 

2. Same— Effect dp Statb Statutes. 

A State statute authorizlng the use of eounty jails for the confinement of 
United States prisoners on certain terms as to charges and fées is not binding 
on the United States, as, by Rev. St. § 5547, the keeping and subsistence of 
such prisoners is made a matter of contract, under the control of the attorney 
gênerai. 

R. R. Purcell, for plaintifE. 
P. H. Leslie, U. S. Atty. 
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KNOWLES, District Judge. This is an action brought by the 
county of Lewis and Clarke, state of Montana, against the United 
States. It was instituted for tlie purpose of recovering a judg- 
ment against the United States for the rent of the county jail of 
said county. The United States, by its attorney, demurred to the 
pétition, alleging that it did not state facts suiflcient to constitute 
a cause of action. The chief difQcuIty, perhapsy in the case arises 
over the construction of the following statute of the state of Mon- 
tana, to wit: 

"Persons may be cxxmraitted under the authority of tbe United States to aiiy 
jail in tbls territory upon payment of the expenses of supporting sucli prisona-s, 
ten dollars per month to tlie eounty, for tùe use of the jail, and ail légal fées to the 
jaJler, and the eheriff shaU reeelve such prisoners and subject them to the same 
discipline and treatment, and be liable for any neglect of duty, as in the case of 
other prisoners; but tjhe county, In no case shall be liable for the escape of such 
ppisoner or prisoners." Comp. St. § 1275. 

ïiy the constitution of Montana the term "territory" in this stat- 
ute was changed to that of "state." It is claimed that the |10 per 
month in this statute means |10 per month for each and every 
United States prisoner conflned in any county jail. This meaning 
is only reached by the adding of additional words to the statute. 
It cannot be derived from the words as originally used in the stat- 
ute. There is no such ambiguity in the statute as would, in my 
opinion, justify any court in adding any tenus to the same. If the 
court should resort to the construction placed upon the statute by 
Those who hâve been called to act thereunder, I think no such con- 
struction as is claimed was ever put upon its terms. The statute 
provides that persons may be committed to such jail. There is a 
provision providing for the payment of "the expense of supporting 
such prisoners" as may be conflned in such jail, and then it is pro- 
vided that there shall be paid "ten dollars per month to the county 
for the use of the jail." This evidently means for the use of the 
jail for the persons committed to it and for the prisoners conflned 
in it, not for each person committed or conflned. Again, this stat 
ute would not bind the United States, unless it in some way con- 
sented to its provisions. There are no allégations in the pétition 
showing such consent. It seems to be assumed that the United 
States would be bound by the provisions of this statute in ail cases. 
Section 5547, Rev. St. U. S., provides: 

"The attorney gênerai shall contract with the manager or proper authorities 
having control of such prisoners for the imprisonment, subsistence and proper em- 
ployment of them and shall give the court having jurlsdlction of such offenses 
notice of the jail cr penitentiary where such prisoners shall be conflned." 

In the preceding section of said statute it is provided that a 
court may sentence a criminal, when no United States jail or pen- 
itentiary is provided, to such state or territorial jail or penitentiary 
as the attorney gênerai of the United States shall designate. It is 
évident from thèse two sections that it is expected the United 
States, by its attorney gênerai, shall contract for the keeping and 
custody, under certain circumstances, of United States prisoners, 
in some state or territorial jail or penitentiary. It was not con- 
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templated that any state or territory by a statuts could dictate to 
the United States what it should pay for the rent of any county 
jail. What the United States must pay for the rent of any jail 
must rest in contract, express or implied. No such contract is 
set forth in the pétition. The demurrer is therefore sustained. 



In re WISE. 

(Circuit Court, N. D. Callfornla. December 14, 1896.) 

CcsTOM Dutibs—Classifioation— Tapioca Flour. 

Tapioca flour Is not dutlable under paragraph g23 of Act Oct. 1, 1890, aa 
a "préparation • • • fit for use as starch," but belongs to the free Ust 
as "tapioca," under paragraph 730. Townsend v. tJ. S., 5 G. G. A. 4S8, 56 
Fed. 222, foUowed. 

Samuel Knight, Agst. U. S. Atty., for petitioner. 
Charles Page, for importers, respondents. 

McKENNA, Circuit Judge (orally). This case involves the con- 
sidération of the tariff act of 1890. It is contended by the collector 
of the port that the merchandise in question cornes under section 1, 
par. 323, of the tarifE Mil of 1890, which reads as follows: «Starch, 
including ail préparations, from whatever substance produced, fit 
for use as starch, two cents per pound." The importer contends 
that it comes under section 2, par. 780, which reads: "Tapioca, cas- 
sava, or cassada, free." The case is an extremely doubtful one. 
If the words in paragraph 323, "fit for use as starch," mean phys- 
ically fit, if I may use that expression, the imported article satis- 
fies the définition. The testimony shows it to be physioally fit. 
If it means, however, "commonly used as such," as the Wilson 
bill expresses it, the merchandise is not within the définition. If 
we pass that difflculty, we meet another one, — what is tapioca? 
Paragraph 730 reads, "Tapioca, cassava, or cassada, free." What, 
then, is tapioca? The witnesses for the collector say there are 
only two forma of it, — ^flake and pearl. Some of them testify 
that they had never heard of the form tapioca flour. The testi- 
mony of the importers is that there are three forms, — ^pearl, flake, 
and the fiour. But the witnesses may be discriminated, and the 
différence ol their testimonies accounted for. Those of the gov- 
ernment were chiefly acquainted with the retail trade, and their 
knowledge and expérience were hence conflned to the San Fran- 
cisco market. Those of the importers were in the importing trade, 
and their knowledge extended to other markets as well as that 
of San Francisco. The testimony therefore establishes that while, 
posaibly, in San Francisco, there are but two forms of tapioca, 
the pearl and the flake, in other markets and ports there is a third 
form, that of the flour. Interpreting, therefore, the words, "fit 
for use as starch," in paragraph 323, as "physically fit," there is 
a clear conflict between it and paragraph 730, which admits 
tapioca, — pearl, flake, and the flour, — free. But it is not neces- 
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sary to résolve this conflict, or to reconcile the cases of Chung 
Yune V. Kelly, 14 Ped. 639, and Heller v. Magone, 38 Fed. 908, the 
first of which seems to imply that the désignation of an article 
eo Domine must prevail over a gênerai description, and the latter 
of which seems to imply that the désignation of a purpose may 
prevail over a désignation eo nomine. If the doubts arising from 
thèse considérations alone could be resolved in favor of the gov- 
ernment, we would yet be embarrassed by the authority, or seem- 
ing authority, of the case of Townsend v. U. S., 5 C. C. A. 488, 56 
Ped. 222. It is a décision of the circuit court of appeals of the 
Second circuit, and hence authoritative to me. It arose upon an 
importation into the port of New York of the same article involved 
in the case at bar, and the same provisions of the tariff act of 
1890 received interprétation. The board of appraisers had held 
the article was not known by the désignation "tapioca," and was 
not in fact such, and was not suitable for food, but held that it 
was a préparation fit for use as starch. The circuit court hesi- 
tatingly concurred with the last conclusion, but dissented from 
the others. The court of appeals reversed the décision, saying, 
through Judge Shipman, as fallows: 

"The décision of the appeal turns upon the question -whether, under the testi- 
mony, tapioca flour can be considered as a préparation fit for use as starch. 
The article has never been sold as a starch, and is not considered In this country 
as adapted to the ordinary purposes of that article, and has never been manu- 
faetured Into commercial starch, but it is chemlcally a starch. The term 'prépara- 
tions fit for use as starch' means préparations which are actually, and not the- 
oretically, fit for such use, which eau be practically used as such, and not which 
can be made by manufacture fit for such use. Tapioca flour is used for pur- 
poses which are analogous to those for which starch is used. It is not used, 
though it probably could, by adéquate préparation, be used for the same pur- 
poses, unless Its use as a slzing can be called the same purpose. The testimony 
of the -witness upon that subject was not sufHcient to justlfy the stress which 
the board of gênerai appraisers placed upon It The very suggestive évidence 
of the unsultableness of tapioca for commercial use as starch Is that, although 
it is much cheaper than the starch made in this country, It does not corne into 
commercial compétition wlth starch made hère." 

It is contended the facts in that case are not the same as in the 
case at bar; that the évidence did not show there, and does show 
hère, that tapioca flour is "fit for use as starch." It may be that 
the facts in that case were not the same as the facts in this, but I 
hesitate to so conclude, because of the confusing conséquences of 
a mistake. It might resuit in making a law for the port of San 
Francisco différent from that of the port of New York. I think, 
therefore, under the circumstances — doubts of the law, a careful 
déférence to authority — ^I should aiïirm the décision of the board 
of appraisers. The board followed a court of appeals. It should 
be reversed by no less an authority, more especially as the consé- 
quence may be a discriminating administration of the tariff laws. 
The décision of the board is therefore afflrmed. 
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STEEL OLAD BATH CO. v. MAYOR et al. SAME y. D A VISON. SAMB 

V. FECK et al. 

(Circuit Court, S. D. New ïork. Uecember 5, 1896.) 

1, Patents— Invention. 

The fact tliat one is the first to produce an article having features long de- 
sired, that he has succeeded where many others failed, entitled him to a place 
among inventors; and even if there are doubts on the subject of his patent, 
they should be resolved in his favor. 

3. Samb— Infringement — Colorabi,b Variations. 

A claim for a bath-tub composed of a smooth sheet-metal casing, having a 
lining of copper, aluminum, etc., hammered, rolled, or pressed into "close con- 
tact" therewith, is infringed by a tub in which an asbestos sheet Vioo of an 
inch thick is interposed between the casing and the lining. 
8. Same— Bath-Tubs. 

The Booth patent, No. 458,995, for an improved bath, lidd valid and in- 
fringed. 

Thèse were three suits brought by the Steel Clad Bath Ck)inpany 
against Mayor, Lane & Co., and against Samuel Davison, and against 
Peck Bros. & Co., respectively, for alleged infringement of a patent 
for an improved bath-tub. Final hearing in equity. 

The issues in thèse actions being the same they were tried and argued together. 

The complainant is the owner of letters patent No. 458,995, granted to George 
Booth, September 8, 1891, for an improTed bath-tub. Four daims of the patent 
are alleged to be infringed. 

The spécification says: 

"The object of the invention is to construct a cheaply-made but practically in- 
destructible bath-tub; and it consists, essentially, of a bath-tub composed of a 
casing made of light sheet steel or such other light sheet métal as has a perfectly 
smooth surface, the said casing being lined with copper, aluminum, or other light 
flexible métal hammered, rolled, or pressed into close contact with the smooth inner 
surface of the casing, the said bath-tub being preferably made in three sections, 
each section having an outwardly-projecting flange formed on it to correspond 
with the flange on the section against which it abuts. 

"It will not be possible to obtain the advantages of rûy invention with an outer 
casing made of cast métal, as owing to the shape of the bath the inner surface of 
the casing could not be made sufliciently smooth to reCeive the lining. Before 
fitting the linings into the bath great care must be taken to see that the inside 
surface of the casing is made perfectly clean, as the slightest pièce of dirt would 
destroy the perfect contact between the lining, a, and the casing, b, which is nec- 
essary to enable the using of the extremely thin material which I employ for the 
lining. 

"A bath-tub made of a light sheet-metal casing lined with copper, aluminum, 
or other light flexible métal hammered, rolled, or pressed into close contact with 
its outer casing makes a practically indestruciible bath-tub, which will always re- 
main smooth and hard, as the lining fits the casing so tightly and closely that it 
cannot be bruised. 

"As the seams of the bath-tub made in three sections would be very unsightly, 
and as it is not désirable to incase a métal bath-tub witn wood, I provide feet, I, 
having legs, J, extending over and around the flanges and secured to the bath-tub 
immediately over and hiding said flànges. Thèse legs not only hide the unsightly 
seams, but also serve to strengthen the bath-tub and enable it to be made of very 
light material." 

The claims involved are as foUows: 

"(1) As an improved article of manufacture, a bath-tub composed of a smooth 
sheet-metal casing having a lining of copper, aluminum, or other light flexible 
métal hammered, rolled, or pressed into close contact with its outer casing, sub- 
stantially as and for the purpose specified. 

"(2) As an improved article of manufacture, a bath-tub composed of a smooth 
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Bheet-metal casing having a lining of copper, aluminom, or other light flexible 
métal hammered, roUed, or pressed into close contact wlth its outer casing, in com- 
bination with a capping extending over and secured to the upper edges of th» 
bath-tub." 

"(5) As an improved article of manufacture, a bath-tub composed of a smooth 
sheet-metal casing curved in cross-sections, so that its upper edges incline in- 
wardly, a lining of copper, aluminum, or other light flexible métal being hammered, 
rolled. or pressed into close contact with its outer casing, substantially as and for 
the purpose specified." 

"(7) As an improved article of manufacture, a bath-tub composed of three flaaged 
smooth sheet-metal sections lined with copper, aluminum, or other light flexible 
métal hammered, rolled, or pressed into close contact with its outer casing, in 
combination with a capping extending over and secured to the flanges formed on 
the upper edges of the bath-tub, substantially as and for the purpose specified." 

Mr. Park Benjamin, one of the expert witnesses of the complainant, clearly 
atates the advantages of the invention as foUows: 

"There was wanted a tub adapted for use in dwellings, which should be simple, 
light, and cheap in construction; which should contain no concealed woodwork; 
and no wood in any place where that material could do harm, either by decaying 
or by impairing the surface of the copper. It should be sufiieiently strong to 
withstand any reasonable load or wear to which it might be subjected; it should 
not be subjected to any injurious déformation due to the expansion and contrac- 
tion of the material of which it was made, under différent degrees of beat of the 
water ordinarily employed. It should be so arranged and constructed that only 
the minimum amount of the most expensive material involved in its construction 
(namely, copper) need be used. It should permit employment of that métal in a 
thin, flexible state, by supporting that métal everywhere to the best possible ad- 
vantage, which thereby should prevent not only the formation of ridges or rough- 
ness in the copper, but by affordiug to that copper ample and uniform support every- 
where, should give it a resistiug quality against blows or the falling of hard 
objecte into the tub, which otherwise it would not possess. And, finally, it 
should be so constructed that it could be connected to a honse System of water 
supply and drainage so that the pipes and joints adjacent would everywhere be 
exposed, so that the entire exterior of the tub (bottom as well as sides) should be 
open to free ventilation and examination. 

"Such a tub having thèse advantages would not only meet a plain and pressing 
requirement, but because it bas thèse features it would, as a necessary consé- 
quence, be a 'sanltary' tub, in every sensé of the term. 

"That is the problem which the présent patentée undertook to solve, and did for 
the first time in the art solve in the patent in suit." 

The défenses are lack o( novelty and invention and noninfringement. 

Henry P. Wells, for complainant. 

William S. Gordon, William R. Baird, and Francis C. McMillin, for 
défendants. 

COXE, District Judge. The tub of thie patent is cheap, strong, 
clean, durable, light, symmetrical and easily moved. 

In the évolution of hygienics it is now deemed a desideratum that 
the plumbing of the bath-room shall be open and exposed to view. 
Before Booth's invention the tubs used in connection with this sani- 
tary plumbing were either of porcelain or cast iron enameled. The 
cost of the former was almost prohibitive; the latter, though less 
expensive, were not durable, the enamel cbipping off with. use. 
Booth's invention, for the flrst time, brought ail the advantages of a 
sanitary tub and open plumbing within the reach of persons of mod- 
erate means. If one can afford a bath-room at ail he can hâve a 
tub which, so far as health and convenience are concerned, com- 
bines ail the advantages of the most expensive porcelain tub. To 
77 F.-^7 
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accompïish this resuit rèquired invention. Màny were endeavor- 
ing to reach it, some acMeved partial success, others failed. Bootb 
was the ârst to produce the exact thing whicli the public wanted. 
The moment it appeared it became popular and the patent has bee» 
generally acquiesced in by the trade. 

Nothing in the prior art anticipâtes. The novelty of Booth's tub 
is hardly disputed by the défendants' expert, but it is said that the 
prior art shows many structures which approximate it so closely that 
the changes made by Booth were the work of the mechanic and not 
the inventor. The court cannot accept this view. The f act that 
he was the first to produce a tub possessing the f eatures enumerated 
above, the fact that he succeeded where many failed, entitles him 
to a place among inventors. Even though there were doubt on the 
subject the patent should hâve the benefit of the doubt. 

The défendants' tub is almost an exact reproduction of the tub of 
the patent, the only différence being that they place between the 
steel casing and the copper lining, sheets of asbestos paper two- 
hundredths of an inch in thickness. The claims provide for "close 
contact," and it is argued that they are avoided because the défend- 
ants introduce paper between the stèel and copper. The fallacy of 
this view is exposed by the apt and sententious illustrations of the 
complainant's expert, Mr. Benjamin. He says: 

"To aver that a sheet of copper is not in contact witli a smootli sheet of steel 
which supports it, and against which it resta, because a pièce of paper is inter- 
posed between, seems to be as idie as to assert that a pièce of wall paper does 
not rest in close contact with and is not supported by the wall because an old 
layer of paper, already attached to the wall, happena to be beneath it. It 
amounts to asserting the same thing as that no man's hat is in close contact with 
his head unless he is strictly bald." 

The défendants' contention can be sustained only by adopting a 
rule so rigid and technical that it would, if generally followed, take 
the life out of a majority of patents. To inform an inventer that 
he has a valid patent and so construe it afterwards that it is of no 
more practical use than a page of the Koran, is neither a logical 
nor an équitable position for the court to assume. It simply offers 
a preminm for infringers to use their ingenuity iu discovering éva- 
sions which will enable them to make off with ail that is of value 
while the court is juggling with adjectives and punctuation. 

If the construction contended for by the defenda vis is adopted the 
next infringer will escape by inserting sheets of tissue paper and 
the third by putting a coat of paint on the casing or lining. Indeed, 
it would seem to follow as a logical conclusion that "close contact" 
is prevented by the thin coat of anti-rust varnish which covers the 
casing. It certainly prevents the steel from actually touching the 
copper and this is ail the défendants' paper does. 

The inventor never intended to limit himself to such a strained 
construction; nothing in the art rèquired it and it is contrary to 
common faimess and to common sensé. Notwithstanding their thin 
sheet of paper the défendants' casing supports their lining precisely 
as does the complainant's; it is simply impossible to suggest any 
f unctional différence. In the eye of the law they are identical. 
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'No useful purpose will be served by entering at this time upon a 
critical analysis of the claims. 

It follows tliat the complainant in eacli case is entitled to the usual 
decree. 



SHICKLE, HAREISON & HOWARD IBON CO. v. ST. LOUIS CAR- 

OOUPLER CO. 

(Circuit Court of Appeals, Eighth Circuit. November 30, 1896.) 

1. PaTEMTS— ISPBIXGEMENT — RiGHT TO RrPAIK. 

A purchaser of a patented machine, consisting of several distinct parts, 
has a right to repair a part, not separately patented, which is broken by 
accident or worn out by use, provided the machine, as a whole, retains its 
identity, and what is done does not amount to reconstruction; but he has 
no right, under the guise of repairs, to make a new machine. 

2. Same — Car Couplers. 

It is no infringement to make and sell, for purposes of repair only, to pur- 
chasers from the patentée, the knuckle of the automatic car coupler covered 
by the Lorraine & Aubin reissue (No. 10,i)41) and the Wolcott & O'Hara 
patent (No. 519,216); it appearing that, while this is one of the most im- 
portant éléments of the combination, it is yet peculiarly liable to be broken 
by Bhock or strain. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

T. A. Post and George H. Knight, for appellant. 
Henry M. Post, for appellee. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. The St. Louis Car-Coupler Company, the 
appellee, sued the Shickle, Harrison & Howard Iron Company, the ap- 
pellant, for the infringement of several patents, — among others, for 
the infringement of reissued letters patent No. 10,941, granted to 
Madison J. Lorraine and Charles T. Aubin, dated June 26, 1888, and 
original letters patent No. 519,216, granted to William V. Wolcott and 
Henry O'Hara on May 1, 1894. On the trial of the case in the circuit 
court the complainant below abandoned its charge of infringement, 
except as to the two patents last described. No référence, therefore, 
need be made to the other patents referred to in the bill of complaint. 
Both of the aforesaid patents on which the claim of infringement is 
predicated cover an improvement in car couplers, and counsel for the 
complainant below concèdes that the patented device covered by both 
patents consists, as an entirety, of four parts or éléments: First, the 
drawheads or shanks ; second, the coupling head or knuckle which is 
used to connect them; third, the pivot pin on which the knuckle turns; 
and, fourth, the locking pin. Ail the claims of the patents are of the 
class known as "combination claims," in which the several parts of the 
device are claimed in combination in several diiïerent ways. In no 
instance is any one part or élément of the complète coupler claimed by 
itself, as a new article of manufacture or otherwise, but each claim is 
founded upon a combination of three or more of the aforesaid éléments. 
Usually three parts or éléments of the device are brought into comlxrvi- 
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tion by the language of a claim. Counsel for the complainant below 
f urther admits that the proof at the trial did not show that the défend- 
ant had either manufactured or sold, or offered to sell, the complète 
coupler. He claims, however, — and of that fact there is no doubt, — 
that the défendant has manufactured and sold that part of the device 
which in the spécification is termed the "coupling head." This part 
of the device may be aptly called the "knuckle," and it will be referred 
to hereinafter by that name. It is accordingly insisted that the manu- 
facture and sale of that part of the device without the consent of the 
complainant constitutes an infringement of the patents. 

The proof shovs^s, without substantial contradiction, that the 
knuckles which hâve been manufactured and sold by the défendant 
Company were manufactured and sold by it under the following circum- 
stances: The défendant at one lime had manufactured the entire 
coupler covered by the patents in suit, under and by virtue of a con- 
tract with the complainant Company, and the couplers thus manufac- 
tured had been sold by the complainant to various railway companies 
for use on their cars. Af ter the aforesaid contract between the parties 
had been terminated, and the défendant had ceased to manufacture 
the entire coupler, it made, and at various times sold to the purchasing 
agents of the aforesaid railway companies, certain knuckles, which 
were bought by said companies, as it seems, to take the place of 
knuckles that had been broken. The question to be determined, there- 
fore, upon this record, is whether the manufacture and sale of knuckles 
for the purpose last stated — that is to say, the sale thereof for the sole 
purpose of repairing broken couplers — ^to persons or corporations who 
had previously purchased such patent couplers from the complainant, 
and were entitled to use them on their cars, constitutes, in law, an 
infringement of the patents. The décision of this question turns on the 
further inquiry whether the purchase of new knuckles by said railroad 
companies, and the substitution o^ the same in place of other knuckles 
that had been worn ont or broken, amounted to a reconstruction or a 
repair of the couplers which were then in use. If the respective rail- 
way companies who had bought couplers which were covered by the 
patents in suit had the right to repair them to the extent of replacing 
knuckles that had been broken, then it is obvions that they had the 
right to employ the défendant cômpany to make the knuckles for 
that purpose, and the latter company incurred no liability by so do- 
ing. 

The rule is well established that one who purchases a machine or 
mechanical contrivance consisting of several distinct parts, which, as 
a whole, is covered by a patent, has the right, by virtue of his purchase 
from the patentée, to repair a part of the machine or device which hap- 
pens to be broken through accident, or which becomes so far worn as 
to render the machine inoperative, provided the machine, as a whole, 
still retains its identity, and what is done in the way of rendering it 
operative does not amount to reconstruction, and provided, further, 
that the part so replaced is not separately covered by a patent. The 
sale of a patented article by the patentée frees it from the grasp of the 
monopoly, and the purchaser may thereafter exercise the same domin- 
ion over it which he exercises over his other property. The right to 
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thus repair a patented device is incidental to ownership. The fact that 
it is patented does not lessen tlie owner's right to put it in order when 
it gets ont of repair, unless, considered as a whole, it is wom eut and 
useless. When a patented machine is aceidentally destroyed, or when 
it is practically worn out, the owner thereof, under the guise of repair- 
ing it, cannot malje a new machine. In such cases he must cast it 
aside and buy a new one from the patentée. Wilson v. Simpson, 9 
How. 109, 123; Chaffee v. Belting Co., 22 How. 217, 223; Tie Ce. t. 
Simmons, 22 O. G. 1976; Id., 106 U. S. 89, 1 Sup. Ct. 52; Parrington v. 
Board, 4 Fish. Pat. Cas. 216, Fed. Cas. No. 4,687; Gottfried v. Brewing 
Co., 8 Fed. 322; Ailœn v. Print Works, 2 Cliff. 435, 1 Fed. Cas. 113; 
Singer Manuf'g Co. v. Springfield Foundry Co., 34 Fed. 393; Wallace 
V. Holmes, 1 O. G. 117, 5 Fish. Pat. Cas. 37, 16, and Fed. Cas. No. 17,- 
100. 

While the foregoing propositions are well settled, a difflculty is sorae- 
times encountered in applying them. It is not always easy to déter- 
mine whether the replacing of a part or élément of a patented machine 
should be regarded as a reconstruction of the machine, or simply as a 
repair whîch does not destroy its identity. This remark is applicable 
in a measnre to the case in hand. It may be conceded that the question 
to be decided is not altogether free from doubt. While no one would 
deny that a purchaser of one of the patent couplers now in question 
wouîd hâve the right to replace the pivot pin or the locking pin, if one 
of thèse should happen to be broken, yet it may be admitted that it is 
not so obvious that he would hâve the right to replace a broken knuckle. 
The circuit court concluded that the manufacture and substitution of 
new knuckles for those which had been broken should be regarded as 
a reconstruction of the car coupler, rather than a repair. It was led 
to entertain this vieAV, as it seems, because it regarded the knuckle as 
the chief élément of the patented combination; also, because the 
knuckle is unique in form and structure, and only susceptible of use in 
connection with the other éléments of the complainant's device. St. 
Louis Car-Coupler Co. v. Shickle, Harrison & Howard Iron Co., 70 Fed. 
783. It is undoubtedly true that the patentée did display considérable 
ingenuity in devising the peculiar shaped knuckle. It is also true that 
the knuckle is an important élément of the coupling device in question, 
and that it is utterly useless exceptin combination with the drawheads 
forming the coupler. But we are not able to say that for thèse reasons 
the substitution of new knuckles for others that had been broken 
should be regarded as a reconstruction of the coupler. Other consid- 
érations, we think, are entitled to greater weight. The knuckle, or 
"coupling-head," as it is termed in the patent, is an irregular, hook- 
shaped pièce of cast iron or steel, which is interposed between the 
drawheads or shanks of the car coupler, and is perforated with holes in 
which to insert the locking pin and pivot pin. Owîng to its position 
between the drawheads, it frequently receives a severe blow or shock 
when, in the act of coupling, two cars corne together, besides being 
subjected to a great strain when a train is started or is in motion. The 
proof shows that it is much more liable to be broken than other parts 
of the coupling device, and from the peculiar shape of the knuckle, and 
its location between the drawheads, it seems obvious that the knuckle 
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will be broken frequently, while tlie drawheads remain intact, and tbat 
the knuckle is therefore less durable tban other parts of tlie coupler. 
The président of the complairiant company admitted that the knuckle 
of the coupling de\ace is generally the flrst to break, and we can readily 
crédit his further statement that knuckles hâve been known to break 
the flrst time they were used in pulling an empty car out of the yard. 
Moreover, the drawheads of the coupling device, besides being more 
durable than the knuckle, are also an essential part of the patented 
combination. It is not wholly accurate to say that the knuckle is the 
chief élément of the combination. The drawheads hâve an equally im- 
portant function to perform. They are not like the drawheads in use 
in the ordinary coupling device, but are of a peculiar design, being so 
cast as to fit or complément the knuckle and render it operative. The 
drawheads are also much the larger part of the coupling device, and 
doubtless cost more than the knuckle. Neither can we say that the 
knuckle is the only part of the coupler which affords évidence of inven- 
tion; for that is found in the conception of the coupler as a whole, and 
in the shape and arrangement of ail its parts, including the drawheads. 
In View of the foregoing considérations, we think that a purchaser 
of the patent coupling device should be accorded the right to replace 
a broken knuckle without the payment of an additional royalty, pro- 
vided the drawheads remain intact and serviceable. It can hardly be 
supposed that a railroad company would equip its cars with a patent 
coupling apparatus like the one in controversy, one part whereof is 
liable to be broken long before the drawheads are worn out, unless the 
purchase of the coupling apparatus was made on the implied under- 
standing that the purchaser should hâve the right to replace that part 
of the apparatus, if it was accidentally broken, without being com- 
pelled to pay further tribute to the owner of the patent. In ail of its 
essential features, the case disclosed by the record bears a strong re- 
semblance to several cases heretofore cited in which the right of a pur- 
chaser of a patented de\'ice to replace a part thereof which had been 
worn out was upheld. Thus, in the leading case of Wilson v. Simpson, 
9 How. 109, the patent covered a planing machine, the cutters and 
knives of which were not as durable as other parts of the patented com- 
bination, but had to be renewed at intervais to render the planing 
machine serviceable. It was held that a purchaser of the machine, by 
virtue of his purchase from the patentée, acquired the right to renew 
the cutters and loiives when they were worn out, and that such renewal 
should be regarded as a repair of the machine which did not destroy its 
identity. In the case of Farrington v. Board, A Fish. Pat. Cas. 216, 
Fed. Cas. No. 4,687, the patent covered a tubular or hollow auger foi 
boring pump logs. Attached to the outer end of the hollow tube, and 
fonning a part of the patented combination, were certain bits or lips, 
turned inward towards the center of the tube, by means of which the 
boring was effected. Thèse lips were not as durable as other parts of 
the patented combination, but would wear out after the auger had been 
in use for about 40 days. It was held that the owner of the device 
might replace the bits or lips when they were so far worn as to be no. 
longer fit for use. In the case of Gottfried v. Brewing Co., 8 Fed. 322, 
the patent involved covered a device for pitching barrels; consisting, as 
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it seems, of a furnace, grate, ash pit, and blower pipes, by means of 
wliich a blast of hot air was driven into a barrel for tlie ])iirpose of 
pitching it. It was niled that a purchaser of the de^àce had tbe right 
to renew the blower pipes and grates of the furnace when they were 
burned ont, without being subject to the charge of infringement, inas- 
much as it appeared that thèse parts of the patented combination were 
less durable than the other parts. In our judgnient, the principle which 
underlies thèse décisions is strictly applicable to the case at bar. The 
knuckle of the complainant's car coupler is shown to be less durable 
than the drawheads, but no more essential to the successful opération 
of the coupling apparatus. The knuckle is not claimed separately, and 
is not in itself a patented article. It follows, we think, that, within 
the rule which is deducible from the cases last cited, a person who pur- 
chases one of the patent car couplers thereby acquires the right to re- 
place a knuckle which happens to be broken, provided the drawheads 
still remain serviceable. To that end, we think that a purchaser may 
either manufacture a knuckle, or procure some one else to manufacture 
it for Ms use. It must be borne in mind, however, that the right to 
manufacture and sell the knuckle in question should be conflned strictly 
within the limits last stated. We would not be understood as deciding 
that the défendant company has the right to manufacture the knuckles 
which form a part of the complainant's délice, and to sell them indis- 
criminately to ail persons who see fit to buy them; for, clearly, such is 
not the law. We hâve no doubt that the défendant would be liable 
as an infringer if it so happened that the knuckles by it made and sold 
should be used by the purchasers In the construction of complète 
couplers such as are described in the complainant's patents. Wallace 
V. Holmes, 1 O. G. 117, 5 Fish. Pat. Cas. 37, 45, and Fed. Cas. No. 17,- 
100. Therefore, if the défendant continues to manufacture the coupling 
heads or knuckles, and keeps them in stock, it must see to it that they 
are sold, for the purpose of repairing the patent coupling device, to per- 
sons or corporations who hâve acquired the right to make and use 
them for that purpose. The testimony contained in the présent record 
does not show that any sales hâve been made by the défendant Com- 
pany except to certain railroad companies who had theretofore bought 
patent car couplers from the complainant or its predecessors in interest, 
and were entitled to use them. Neither does it show that the knuckles 
so bought by said railroad companies were used for other purposes 
than to repair such couplers as were then in use. Under thèse circum- 
stances, it must be held that the complainant below failed to show an 
infringement of its patents. The decree of the circuit court is accord- 
ingly reversed, and the case is remanded to that court, with directions 
to dismiss the bill of complaint at the complainant's cost. 
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THE COQUITLAM. 

BARLE et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nintb Circuit. November 16, 1896.) 

No. 20O. 

1. AdmiraI/TT Appeals — Décision of Questions of Fact. 

Act Feb. 16, 1875, relieving the suprême court of the necesslty of deciding 
questions of fact on appeals In admlralty, does net apply to the circuit courts 
of appeal. The Havilah, 1 C. O. A. 77, 48 Fed. 684; The State of Califor- 
nla, 1 O. 0. A. 224, 49 Fed. 172; The Phlladelphian, 9 0. C. A. 54, 60 Fed. 423. 
foUowed. 

3. Revenue Laws — Tbanspbrhing Cabqoes in Limits op Collection District. 

Rev. St. §§ 2867, 2868, Imposing penalties and forfeltures for unlading or 
transferring cargoes, "after the arrivai of any vessel laden with merchandise, 
and bound to the United States," withîn the limits of any collection district 
before the vessel bas come to the proper place of discharge, and has been 
authorized to unlade by the proper customs offlcer, are not violated by an un- 
lading and transfer of cargo after vessels bave casually arrived within the 
limits of a collection district, If they are not bound to the United States, and 
bave no cargo destined to be uniaden In the United States. 57 Fed. 706, 
reversed. 
8. Samb— Vessels AHRiviNa fkom Adjacent Foreign Coontribs. 

The statute requiring the master of any foreign vessel entering the waters 
of the United States from foreign terrltory ad;iacent to the northern, north- 
eastern, and northwestem frontiers of the United States to report at the office 
of the nearest collector, and obtain a permit, before proceeding further inland, 
either to unlade or to take in cargo (Rev. St. § 3109), Is not violated by merely 
bringing a foreign vessel, wlthout such permit, within the limits of the United 
States casually, and wlthout Intent to unlade or talie on cargo there, and 
wlthout, in fact, proceeding further inland. 

4. Bamk — Articles Omittbd pkom Manipbst— Forfeiture. 

The statute providing for the forfeiture of merchandise omltted from the 
manifest (Rev. St. §§ 2806, 2807, 2809) applies only to merchandise belonging 
or consigned to the master, mate, offlcers, or crew; and other merchandise 
which is omitted from the manifest is not forfeitable thereunder. 

Appeal from the District Court of the United States for the Dis- 
trict of Alaska. 

This was a suit in admiralty, brought by the United States in the 
district court of Alaska, for the forfeiture of the steamer Coquitlam 
(of which Thomas Earle and the Union Steamship Company are 
claimants) for alleged violation of the revenue laws. A decree of for- 
feiture was entered below (57 Fed. 706), and the claimants appealed. 
ïhis court, being doubtful as to its jurisdiction to entertain the ap- 
Xieal, certified the question to the suprême court of the United States. 
16 0. C. A. 674, 70 Fed. 336. The suprême court decided in favor of 
the jurisdiction (16 Sup, Ct. 1117); and the cause has now been heard 
upon the merits of the appeal. 

E. C. Hughes and J. Hamilton Lewis, for appellants. 
Charles A. G-arter, for the United States. 

Before McKENNA and GILBERT, Circuit Judges, and 
KNOWLES, District Judge. 

G-ILBEET, Circuit Judge, The steamship Coquitlam, with a car- 
go of 6,190 fur seal skins and some supplies, was seized by the 
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United States revenue cutter Corwin at or near Port Etches, in the 
territory of Alaska, on June 22, 1892, and was taken by the cutter to 
Sitka, and turned over to the coUector of customs. On the 5tli day 
of July, f ollowing, the United States district attorney for the district 
of Alaska filed in the district court of that territory an information 
for the seizure of said vessel and her cargo, and the forf eiture of the 
same, for alleged violations of the provisions of the revenue statutes 
of the United States. The libel of information contains four counts. 
The flrst count allèges, in substance, that on or about June 19, 1892, 
within the limits of the Alaska collection district, and within four 
leagues of the coast of said district, near the island of Afognak, there 
were uniaden from the schooners Brenda, Umbrina, Sea Lion, Ven- 
ture, Maud S., and the Walter A. Earle, fur seal skins amounting in 
the aggregate to 3,893, and that on or about the 20th and 21st days 
of June, 1892, there weve uniaden from the Oscar & Hattie, the Viva, 
and the Fawn, 2,297 fur seal skins; that each and ail of said vessels 
so uniading said merchandise were from the port of Victoria, in 
British Columbia, or some other foreign port, were laden with mer- 
chandise, were bound for the United States, and on or about June 
18, 1892, were anchored in a small bay in Afognak Island and else- 
where in the waters adjacent to the land, and within the collection 
district of Alaska; that none of said vessels, at the time of so uniad- 
ing said merchandise, had come to the proper place for the discharge 
of their cargo, or any part thereof, nor had any of them been author- 
ized by the proper ofiScer of customs of said district of Alaska to un- 
lade the same, and that said uniading was not made necessary by any 
unavoidable accident, necessity, or distress; that ail of said merchan- 
dise so uniaden was at the time of the uniading thereof put and re- 
ceived into the said steamer Coquitlam, with the knowledge and con- 
sent of the master thereof, — ail contrary to the provisions of sections 
2867 and 2868 of the Revised Statutes. The second count' allèges 
that the Coquitlam is a foreign vessel, and that on June 8, 1892, she 
cleared from the foreign port of Victoria, laden with a large amount 
of gênerai merchandise; that on June 18, 1892, she arrived in the 
waters of the United States, to wit, in a small bay in the island of 
Afognak, within the collection district of Alaska, and came to anchor; 
that the master of said steamer did not report at the office of the 
deputy coUector of customs at Kodiak, nor to any collecter of cus- 
toms for said district, nor obtain a spécial permit to proceed further 
inland to unlade or take in cargo; that on June 19, 1892, within the 
collection district of Alaska, and within four leagues of the island of 
Afognak, the steamer transferred a large amount of gênerai merchan- 
dise to the British schooners named in the flrst count, and did re- 
ceive and take in, as cargo from said schooners, the fur skins men- 
tioned in the flrst count, contrary to the provisions of section 3109 
of the Revised Statutes. The third count contains a restatement 
of the allégations of the fîrst count, and allèges that the acts therein 
stated constitute an uniading of cargo contrary to the provisions 
of section 2867 of the Revised Statutes. The fourth count daims 
the forfeiture of the cargo of the steamer, upon the ground that 
she is a foreign vessel, owned in Vancouver, in British Columbia; 
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that on June 8, 1892, she cleared from the foreig» port of Victoria, 
in British. Cblumbia, for the North Pacific Océan; that on or about 
June 22, Ï892, and without liaving cleared from any other port, 
she brought into the United States, at port Etches, in the district 
of Alaska, from a foreign port or ports unknown, a large quan- 
tity of merehandise, of the value of |60,000, of which mepchandise an 
itemized account is attached as an exhibit to the libel; that the 
master of said vessel had on board of said vessel no manifest what- 
ever in writing of said cargo, signed by the master or otherwise; 
that a large quantity of said merehandise was by law subject to duty, 
and the duty thereon had not been paid or secured to be paid to the 
United States; that ail of said merehandise was brought into the 
United States, with the full knowledge of the master, and contrary 
to the provisions of sections 2806, 2807, and 2809 of the Kevised Stat- 
utes, and with the intent to defraud the revenues of the United 
States. 

The answer of the Union Steamship Company, Limited, of Van- 
couver, British Oolumbia, the owner and claimant of the Coquitlam, 
admits the transfers of fur seal skins as alleged in the flrst and third 
counts of the libel, but dénies that any of said schooners were bound 
to the United States, or that any of said merehandise was from a 
foreign port, or was bound to the United States, or that any of said 
transfers were made within the district of Alaska, or within four 
leagues of the coast. Answering the second count, the claimant dé- 
nies that the merehandise was unladen from the schooners, or re- 
ceived into the steamer within the collection district of Alaska, or 
within the waters of the United States, or within four leagues of any 
part of the coast of the United States; and, answering the fourth 
count, it dénies that any of the merehandise whatever on board the 
steamship was subject to duty; and it dénies that any merehandise 
Vas brought into the United States on said steamship in violation of 
the provisions of the Eevised Statutes of the United States, or with 
the intent to defraud the revenue laws of the United States. The 
answer then sets forth an affirmative statement of the facts involved 
in the case, which it is not necessary hère to repeat. 

The answer of the owners of the cargo is similar in purport to 
the answer of the claimant of the steamship, but in meeting the al- 
légations of the fourth count, whereby it is sought to forfeit the 
cargo, it allèges as follows: 

"That the whole of said cargo belonged and was consigned to the several owners 
thereof, as hereinbefore stated; and no portion thereof belonged or was consigned 
to the master, mate, offlcers, or crew of the said steamship Coquitlam; and no 
portion of the said cargo of seal sklns and merehandise and supplies hereinbefore 
referred to was destined to any port or place in the United States, nor for any 
dtizen or person resldtag in the United States." 

The facts as shown by the record, and which are not disputed, 
are as follows : The sealing schooners mentioned in the first count 
ot the libel cleared from Victoria, in British Columbia, about the 
Ist day of March, 1892, on fishing and sealing voyages to the North 
Pacific Océan. They were ail foreign vessels, duly registered at 
some port in the dominion of Canada, and were ail duly licensed 
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loT said voyages. They ail had the usual ships' supplies and stores 
%nd outfit for seal flshing. They ail had clearance papers, such as 
are usual with vessels bound on like voyages, and the papers dis- 
closed the nature and purpose of the voyages, and declared that 
the vessels were bound to the North Pacific Océan, for the purpose 
of engaging in seal hunting and flshing, thence to return to their 
respective ports of clearance. Their owners belonged to an as- 
sociation known as the Pacific Sealers' Association. When thèse 
vessels embarked upon their voyages, it had not been determined 
whether the modus vivendi for the régulation of seal hunting, 
which had been proclaimed in May, 1891, for the period of one 
year, would be renewed for the following year ; but after it became 
known, in the spring of 1892, that it would be renewed, the steamer 
Ooquitlam was fltted out at the port of Victoria, by the Pacific 
Sealers' Association, for the purpose of taking supplies to the 
schooners, and of bringing back the skins that had been taken dur- 
ing the flrst half of the season, and to convey information also to 
the sealing schooners that the modus vivendi had been renewed. 
She cleared from the port of Victoria on the 8th day of June, 1892, 
for the North Pacific Océan. Her certificate, her license, her clear- 
ance, her report outward, ail showed the nature and destination of 
her voyage as above stated. Before the sealing schooners had left 
Victoria on their voyages, there was an understanding that a 
vessel might be sent for this purpose; and, after it was known def- 
initely that she would be sent, word was communicated from time 
to time from one schooner to anotlier, as they met on their sealing 
voyages, that they should rendezvous at Marmot Island or Tonki 
Bay, in Afognak Island, or at Port Etches, in Hinchinbrook Island. 
Accordingly, some of the schooners directed their course to Tonki 
Bay, where they were met by the Coquitlam, while others sailed for 
Port Etches. The log book of the Coquitlam, kept by the master, 
has this entry under date of June 18, 1892 : "At noon. Marmot Is- 
land abreast. Set course for Cape Tonki. Weathered cape, and 
steered in for rendezvous." After the steamer met the vessels in 
Tonki Bay, on the 19th of June, they ail proceeded seaward for 
the purpose of transferring the cargoes beyond the limits of the 
waters of the United States. It was supposed by the master of the 
Coquitlam and by the masters of the schooners that the limit of the 
jurisdiction of the United States was two leagues from the shore. 
It was admitted by the offlcers of the Coquitlam when she was 
seized that the purpose of sailing out to sea was to reach a point be- 
yond this line, in order that there might be nothing illégal in the 
transfers of the cargoes. 

Upon the trial of the cause, the claimants endeavored to prove 
by the testimony of the masters of the schooners that, before the 
transfer of cargoes began, the vessels had proceeded out to sea a 
distance of more than four leagues from the shore, and that, con- 
sequently, the acts complained of took place beyond the Jurisdic- 
tion of the United States. Upon this question the testimony is con- 
flicting. It has been found by the district court that the transfers 
took place at about seven miles from the shore. In the light of 
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the évidence, which we hâve carefully considered, together witli 
the circumstances and the probabilities, we cannot say that there 
was error in this flnding. Some discussion has been had concem- 
ing the efifect to be given on the appeal to this court to the flndings 
of fact of the lower court. It is contended by the appellant that, 
since the witnesses in this case did not testify in the présence of 
the court, no presumptions are to be indulged in favor of the cor- 
rectness of the facts found in that court. It is well settled that the 
act of February 16, 1875, relieving the suprême court of the neces- 
sity of deciding questions of fact in admiralty causes, does not ap- 
ply to the United States circuit court of appeals. The Havilah, 1 
C. 0. A. 77, 48 Fed. 684; The State of Oalifornia, 1 C. C. A. 224, 49 
Fed. 172; The Philadelphian, 9 C. C. A. 54, 60 Fed. 423. The su- 
prême court, prier to the enactment of that statute, had, by re- 
peated décisions, established the ruie that, where the district and 
the circuit courts had concurred in flndings of fact, such iindings 
would not be disturbed on appeal to the suprême court, unless they 
were shown to be clearly against the weight of the eTidence. The 
Marcellus, 1 Black, 414; The Baltimore, 8 Wall. 382; The Lady 
Pike, 21 Wall. 1. The circuit courts had likewise established the 
rule that, on appeal from the district courts, the burden rested 
upon the appellant to show that the flndings of fact appealed from 
were erroneous, and this notwithstanding that the witnesses may 
not hâve testiâed in the présence of that court. Baker v. Smith, 
1 Holmes, 85, Fed. Cas. No. 781; Ayer v. The Glaucus, 4 Cliff. 166, 
Fed. Cas. No. 683; The Graftcm, 1 Blatchf. 173, Fed. Cas. No. 5,655; 
The Sampson (The lola) 4 Blatchf. 28, Fed. Cas. No. 12,279; Guima- 
rais' Appeal, 28 Fed. 528; The Parthian, 48 Fed. 564. 

The principal contention on the appeal concerns the flrst and the 
third counts, which charge the violation of sections 2867 and 2868 
of the Revised Statutes, which provide as f ollows : 

*'Sec. 2867. If after the arrivai of any vessel laden with merchandise and bound 
to tlie United States, wltliin the limita of any collection district, or wlthin four 
leagues of the coast any part of the cargo of sueh vessel shall be vmladen, for any 
purpose whatever, before such vessel has corne to the proper place for the dis- 
charge of her cargo, or some part thereof, and has been there duly authorlzed 
by the proper officer of the customs to unlade the same, the master of such vessel 
and the mate, or other person next In command, shall respectively be liable to a 
penalty of one thousand dollars for each such offense, and the merchandise so 
unladen shall be forfeited, except in case of aome unavoidable accident, neces- 
slty, or dlstress of weather. In case of such unavoidable accident, necesslty, or 
distress, the master of such vessel shall give notice to, and, together with tvyo or 
more of the officers or mariners on board such vessel, of whom the mate or other 
person next in command shall be one, shall make proof upon oath before the col- 
lector, or other chlef offlcer of the customs of the district, wlthln the llmits of 
which such accident, necesslty, or distress happened, or before the collector, or 
other chlef offlcer of the collection district, wlthln the limits of which such vessel 
shall flrst afterward arrive, If the accident, necesslty, or distress happened not 
wlthln the llmits of any district, but wlthin four leagues of the coast of the United 
States. The collector, or other chlef oÊBlcer, is hereby authorlzed and required to 
adœinister such oath. 

"Sec. 2868. If any merchandise, so unladen from on board any such vessel, shall 
be put or recelved Into any other vessel, except In the case of such accident, neces- 
slty, or distress, to be so notifled and proved, the master of any such vessel Into 
which the merchandise shaU be so put and recelved, and every other person ald- 
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ing and assisting therein, shall be liable to a penalty of treble the value of the 
merchandise, and the vessel In whieh they sliall be so put shall be forfeited." 

Section 2867 contemplâtes the arrivai of a vessel laden with mer- 
chandise, "and bound to the United States," and its penalty is de- 
nounced against the unlading of the cargo of such vessel before it 
has arrived at the proper place for the discharge thereof, and has 
been authorized to do so by the proper offlcers of the customs. 
Has the penalty been incurred by the unlading of the cargoes of 
the schooners into the Coquitlam? The schooners, as we hâve seen, 
were foreign vessels, which had cleared from their home ports to 
engage in sealing and flshing in the North Pacific Océan, there- 
after to return to their home ports. So far as their papers were 
concerned, they were not bound to any port in the United States. 
When they sailed, it was not known that they would enter the wa- 
ters of the United States. While engaged upon their voyages, and 
for the purposes thereof, they received instruction to rendezvous in 
bays which were within the waters of the United States, not for 
the purpose of unlading their cargoes within such waters, but for 
the purpose of meeting the vessel which was to receive their car- 
goes and bring them supplies. After meeting the steamship, and 
before unlading their cargoes into the same, they proceeded ont to 
sea until their masters supposed themselves to be without the wa- 
ters of the United States, and there the transfers were made. 
Thereafter they proceeded upon their respective voyages. Were 
the schooners "bound to the United States," and did they arrive 
within the waters of one of the collection districts of the United 
States, as contemplated by the statute, and did they discharge their 
cargo, or any part thereof, before arriving at the proper place for 
such discharge? 

In Harrison v. Vose, 9 How. 372, the meaning of the term "ar- 
rivai," as applied to a vessel, was considered by the suprême court. 
The case was an action for a penalty imposed by the act of Febru- 
ary 28, 1803 (2 Stat. 203), for not depositing with the consul of the 
United States at Kingston, Jamaica, the register of a vessel. The 
vessel belonged to citizens of the United States. She sailed from 
her home port with a cargo of lumber, consigned to merchants of 
Kingston. She arrived in the harbor of Kingston, and came to 
anchor at about a quarter of a mile from the town, but did not go 
up to the town, nor come to an entry, nor discharge any part of 
her cargo, nor take in cargo or passengers, nor do any business, 
except to communicate with her consignées. The act declared: 

"That It shall be the duty of every master or commander of a shlp or vessel 
belonging to citizens of the United States, * * * on his arrivai at a foreign 
port, to deposit his register, sea letter, and Mediterranean passport with the con- 
sul, vice consul, commercial agent, or vice commercial agent, if any there be at 
such port." 

The court, after referring to décisions in which it had been held 
that one should not incur penalty in cases of doubt, and that courts 
should not extend a construction beyond what ia clear in such cases, 
said : 

"Tiaking thls rule of construction with us,- the Inquiry is whether the words 
'arrivai at a foreign port,' as used in the first portion of the second section, and 
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on whlch arrivai the master is to deposit Ms papers, mean any touchlng at a 
foreign port for any time, however short, or for any purpose or reason whatever, 
or only on arrivai to transact commerçai business, folio wed in due time by an 
entry of the vessel. Sometimes the arrivai of a vessel refers, undoubtedly, to 
her coming into a port from any cause, or for any purpose, and for any period. It 
is admitted that this may be the literal and gênerai meaning of the terni with 
lexicographers, but in several cases it is used to dénote a coming in for certain 
spécial objecta of business, and to be foUowed by remaining there so long as to 
render an entiy of the vessel proper, and a deposit of her papers with a consul 
prudent and usefuL * * * On examination, the words 'arrive' and 'anival,' 
when used in respect to matters of this klnd in acts of congress, will, in several 
instances, appear to be used in the last sensé, as applicable only to an arrivai to 
enter and clear for business. Thus, in the thirteenth section of the aet of De- 
cember 31, 1792, the requirement that a temporary register of a vessel, instead 
of one lost, shall be delivered up Vithin ten days after hér flrst arrivai within 
the district to whlch she belongs,' means, not touching or inquiring only, but arriv- 
ing to enter and transact business. Toler v. White, Ware, 281, Fed. Cas. No. 
14,079. * * * Our View, then, is that the term 'arrivai,' as used ta this act, 
must. be construed accordlng to the subjeet-matter,— to the object of the provision 
and the expressions in other sections of this act and in other like acts; and 
that, according to ail thèse, a vessel puttlng into a foreign port to get information, 
and getting it without going at ail to the upper harlxH" or wharfs, and not enter- 
ing or repalring or breaking buUr, or discharglng seamen, or being bound home- 
wards, so as to take seamen, or needing the aid of a consul in any respect, but 
leaving the port in a few hours, not doing any of thèse, nor being required to, 
and duly entering and deliverlng her cargo at a neighborlog port where it had 
been sold, and there depositing her papers with the vice consul, cannot be said 
to hâve arrived at the flrst port, so as to corne within the splrit of the pénal pro- 
vision, as to depositing her papers with the consul. So far as regards précédents 
on this matter, the actual décisions of one court and the opinions of two attonieys 
gênerai are in favor of our conclusions (see the case of Toler v. Wliite, in 1 Ware. 
277, Fed. Cas. No. 14,079); while the décision ta Parsons v. Hunter, 2 Sumn. 
419, Fed. Oas. No. 10,778, is not against it, though the reasoning is, and seems to 
^nsettle the question." 

In U. S. V. Shackford, 5 Mason, 445, Fed. Cas. No. 16,262, it was 
attempted to recover a penalty against the master of a vessel for 
not delivering up a temporary register within 10 days after her ar- 
rivai within the district to which she belonged. The vessel be- 
longed to Eastport, and was there enroiled and licensed. She pro- 
ceeded from her home port to New York, where she took a tem- 
porary register, and sailed on a voyage to St. Johns, New Bruns- 
wick, where she landed her cargo, and took a return cargo and pas- 
sengers for New York. On her way to the latter place, she stopped 
at Eastport, in American waters, anchored ofiE the town, and waited 
about two hours for the tide, during which period she landed some 
passengers and their baggage, and took on board some other pas- 
sengers and small stores, and then proceeded to New York. She 
did not deliver up her temporary register to the collecter of the 
district within which she belonged. Story, J., in determining 
whether, under the facts, there was an arrivai of the vessel within 
the district of Eastport, in the sensé of the act, so that the penalty 
was incurred, said of the term "arrivai": 

"It may be used in the most gênerai sensé, as importing a mère entry within 
the local llmits of the district, or it may be restrained to such an entry as is 
purely voluntary, for objects connected with the voyage, and a part of the enter- 
prise. Whether the one sensé or the other is to be adopted dépends upon a just 
sun'ey of the language, and the policy of the statute. • * •* In cases of this 
sort (and many such may be imagined), It is easy to see, if a rlgid ccrastruction be 
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adopted, tliat great embarrassments, if not material injuries, may arise to mer- 
chants and owners, from causes wholly beyond ttieir eontrol. Could the législa- 
ture hâve intended to Impose restraints upon trade, unless for some great and obvl- 
ous lienefit? Ought not maritime laws, afCecting employments so liable to acci- 
dents and disasters, and unforeseen emergencies as navigation and trade, to be 
literally constnied in doubtful cases, so as to ward off, rather tban to add weiglit 
to, the pressure of uneontroUable misfortunes? My opinion is that they ought, 
and that it would be highly inconvénient, not to say unjust, to make every doubt- 
ful phrase a dragnet for penalties. It appears to me that the true interprétation 
of the section under considération is that the arrivai of the vessel pointed at Is 
an arrivai within the scope of the voyage,— an arrivai in the district, not only vol- 
untarily, but as a port of destination or terminus of the voyage. I do not say 
the sole or the ultimate port of destination, for I readily admit that if the home 
port constitutes one of the places within the contemplation of the parties, where 
the vessel is to stop for the trade or business of the voyage, that vyould bring the 
case within the act, notwithstandhig any ulterior destination. But a mère arrivai 
in the district in the transit from one port to another, either aocidentally or volun- 
tarUy, but for no purpose originally connected with the employment or objects of 
the voyage, and as a mère émergent Incident or fortuitous occurrence, is not within 
the purview or i)olicy of the act." 

In The Cargo ex Lady Essex, 39 Fed. 767, a case in wMch a ves- 
sel had been stranded by stress of weather, within the limits of a 
collection district, Brown, J., said: 

"It is clear that there was no arrivai of the Victor, within the meaning of sec- 
tion 2867, since 'a vessel is not considered to arrive, so as to be regarded as im- 
porting her cargo, unless she arrives within a port, and with an intent to enter her 
cargo.' Harrison v. Vose, 9 How. 381. It is not enough that she cornes within 
the limits of the district. TJ. S. v. VoweU, 5 Cranch, 372." 

It has been settled by the almost unanimous concurrence of the 
décisions that the penalties imposed for violations of the gênerai 
revenue laws are to receive a fair and reasonable construction; that 
such laws are not pénal, in the sensé which requires them to be 
strictly construed, but that they are to be interpreted in the light 
of the context, the purpose of the législation, its policy, and its 
spirit, as well as its language; and that the words are to be con- 
strued in their ordinary sensé, and in the light of commercial usage. 
U. S. v. Hodson, 10 Wall. 395; Taylor v. U. S., 3 How. 197, 210; 
U. S. v. Mynderse, 7 Blatchf. 488, Fed. Cas. No. 15,850; Twenty- 
Eight Cases of Wine, 2 Ben. 63, 66, Fed. Cas. No. 14,281; Ten Cases 
of Opium, Deady, 62, 70, Fed. Cas. No. 13,828. 

In view of thèse principles and the facts of this case, we cannot 
say that the schooners arrived within the waters of the United 
States, or that they were bound to the United States. The words 
"and bound to the United States" must be given their reasonable 
meaning. If it had been intended in the statute to prescribe a 
penalty for the unlading of the cargo of a foreign vessel merely 
upon her arrivai within the waters of the United States, irrespective 
of the purpose for which she entered those waters, it is évident that 
the words "and bound to the United States" would hâve no. place 
in the statute. It is not every casual arrivai of a vessel within the 
waters of the United States, and the unlading of a portion of her 
cargo within such waters, therefore, that cornes within the pro- 
hibition of the statute. The vessel must also be one bound to the 
United States, for the purposes of her voyage. The unlading must 
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be of a cargo which is destined to the United Statea, and to be 
there discharged. This is contemulated in the words of the statute 
which confine the penalty to an unlading "before such vessel has 
come to the proper place for the discharge of her cargo or some part 
thereof." It is not contended that any injury has been done to the 
United States by the acts which are complained of in the libel, or 
that the United States has in any way been defrauded of revenue, 
or that there was an intention upon the part of the masters or 
owners of any of the vessels to évade the provisions of the revenue 
lavfs. The merchandise was not bound to the United States, nor 
was it consigned to any person, nor destined to be delivered at any 
place in the United States. But it is contended that the policy 
and spirit of the law has been broken by the transfers of the mer- 
chandise within the waters of the United States, without permission 
from the proper authorities; and our attention is directed to the 
danger of frauds upon the revenues which may resuit from the per- 
mission of such transfers. We must not be diverted from determin- 
ing what is the fair purport and meaning of the law by considéra- 
tions such as thèse. If the statutes, upon a proper interprétation 
of their meaning and purpose, hâve not prohibited the act which has 
been done în this case, the penalty denounced by the statute has not 
been incurred. 

In the case of Jackson v. U. S., 4 Mason, 186, Fed. Cas. No. 7,149, 
Story, J., in deciding whether a coasting vessel, having on board 
goods which hâve not paid duties, is within the purview of the 
fiftieth section of the revenue act of 1799, as to landing foreign 
goods without a permit, said: 

"I am aware that this view of the act leaves the revenue System exposed ta 
great frauds, and that if coasting vessels are exempted, under like circumstances, 
from obtaining permits, there is great probability that the revenue will sufCer 
to an alarming extent by a very easy, and at the same time a very mischievous, 
process. The remedy, however, lies with congress, and not with Courts of law." 

The second count of the libel seeks to forfeit the steamship for 
violation of section 3109 of the Revised Statutes. That section pro- 
vides as follows: 

"Sec. 3109. The master of any foreign vessel, laden or in ballast, arriving la 
the waters of the United States from any foreign territory adjacent to the north- 
em, northeastern, or northwestem frontlers of the United States, shall report at 
the office of any eollector or deputy collecter of the customs, which shall be 
nearest to the point at which such vessel may enter such waters; and such vessel 
shall not proçeed farther Inland, either to unlade or take in cargo, without a 
spécial permit from such eollector or deputy eollector, issued under and ui accord- 
ance with such gênerai or spécial régulations as the secretary of the treasury 
may in his discrétion, from time to time, prescribe. For any violation of this sec- 
tion such vessel shall be seized and forfeited." 

There is hère imposed upon the master of any foreign vessel, ar- 
riving- under the conditions mentioned in the statute, the duty of 
reporting at the office of any eollector or deputy collecter of cus- 
toms, and a prohibition a:gainst the vessel proceeding further in- 
land, either to unlade or take in cargo, without a spécial permit. 
It is not alleged in the libel that the vessel proceeded further inland 
aftér arriving in the waters of the United States, for any purpose; 
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but it is alleged that the master did not report at the ofiBce of the 
collector of customs at Kodiak, nor to any other collector of cus- 
toms for said district. The arrivai of the vessel hère referred to is 
an arrivai for the purpose of discharging or receiving cargo, and 
with the intent to proceed f urther inland ; and, as in the case of the 
Btatutes referred to in the ârst and third counts, it is not violated 
by the master merely bringing his vessel within the waters of the 
United States, and failing to report her présence there, but the 
penalty is incurred only in case such vessel proceeds further inland, 
either to unlade or take in cargo, v?ithout a spécial permit from 
the collector. Not only does the libel fail to allège that the Coquit- 
lam, after entering the waters of the United States, proceeded 
further inland, either to unlade or take in cargo, but there is in 
the record no proof upon which such an allégation could be sus- 
tained if it had been made. 

The fourth count allèges the violation of Eev. St. §§ 2806, 2807, 
2809. The first of those sections provides that no merchandise shall 
be brought into the United States from any foreign port, in any 
vessel, unless the master has on board manifests in writing of the 
cargo, signed by such master. Section 2807 prescribes what the 
manifest shall contain. Section 2809 imposes the penalty for viola- 
tion of the two preceding sections, and déclares that "the master 
shall be liable to a penalty equal to the value of such merchandise 
not included in such manifest, and ail such merchandise not in- 
cluded in the manifest, belonging or consigned to the master, mate, 
ofBIcers or crew of such vessel, shall be forfeited." There is no at- 
tempt upon the part of the United States to impose a penalty upon 
the master for violation of thèse statutes. It is sought by the libel 
to forfeit the merchandise only. The statute makes forfeitable 
only such merchandise as is consigned to the master, mate, offlcers, 
or crevF. It is not alleged in the libel that any of the merchandise 
was so consigned. This vfould be an éssential averment to a count 
claiming the forfeiture of the cargo under the provisions of section 
2809. The answer of the owners of thé cargo, as already shown, 
contains the distinct averment that the merchandise was not con- 
signed to the master, offlcers, or crew, but to the owners thereof, 
and there is no proof to the contrary. It is unnecessary, therefore, 
to further consider this count of the libel. The decree will be re- 
versed,-and the libel dismissed. 

McKIElOA, Circuit Judge (concurring). A careful review and 
considération of the facts of this case convince me that the finding of 
the district court "that on the 19th day of June, 1892, within the 
United States, in the collection district of Alaska, and within the wa- 
ters thereof, within four leagues of the coast of Alaska, and within 
the jurisdiction of this court," the cargoes of the varions vessels were 
transferred to the Coquitlam, is not sustained by the évidence; and I 
therefore concur in the judgment of reversai. On the other points 
decided by the majority of the court I express no opinion. 
77 F.— 48 
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THEJ ELimiDA.» 

PYMAN et al. v. CLARKB et ai 

(Olrcnlt Cîourt ol Appeals, Fif th Circuit NoTember 17, 1898.Ï 

No. 458. 

L SALVAGB— CONTRACTS FOR COMPENSATION— POWER DP COURTS TO SeT AbIDE. 

While a contract for salvage compensation will be enforced wlien the salvor 
has not taken advantage of its iKJSition to drive an unreasonable bargaln, yet 
the admlralty courts hâve long exerclsed the power to set aside agreements 
for excessive salvage compensation; and It is not necessary, In otder to avoid 
Buch contract, tbat the shipowners shall show such f raud or dures» as would 
vitlate a contract at law, or produce évidence sufflcient to Justlfy a court of 
equity in granting relief from a contract. 
t. 8am£. 

A contract for $22,000 for gettlng ofC a steamer worth about $70,000, whlcb 
had gone aground at Velasco, Tex., In a position of llttle danger, in the late 
fall, when the weather is nearly always mild, and the wind light, and gener- 
ally blowing ofE shore (which conditions actually prevailed in this case), ftdd 
excessive, on appeal, and a decree for that sum reduced to $10,000; it appear- 
Ing that the master was young, tnexperienced, and unacqualnted with the 
coast; that, whlle in communication by telegraph with the owners, he falled to 
diselose to them the fact of an offer to salve the vessel for a sum to be awarded 
by an admlralty court; that the service required but 15 or 16 men, a tug, 
barge, and small schooner, with anchors and cable; that the time consumed, 
Including the period of préparation, was only three days, and/ that there was 
no danger to Ufe or property, and no application of unusual sklU. Pardee, 
Circuit Judge, dlssentlng. 

Appeal from th.e District CJourt of the United States for the East- 
ern District of Texas. 

This was a libel by Charles Clarke and Robert P. Clarke against 
the steamship Elfrida (Pyman, Bell & Co., claimants) to enforce a 
contract for salvage compensation. The district court rendered a 
decree for the libelants in the sum claimed, and the claimants ap- 
pealed. 

J. Parker Kirlin (Conrers & Kirlin, William B. Lockhart, and Guy 
M. Hornor, on the brief), for appellanta 
James B. Stubbs, for appellees. 

Before PARDEE and McCORMICK, CSrcuit Judges, and SPEER, 
District Judge. 

SPEER, District Judge. The Elfrida was in ballast bound for 
the port of Velasco, Tex. This was on the 5th of October, 1895. The 
Elfrida is a British steamship of 1,454 tons net register, 290 feet 
long, 38 feet beam, and 20 feet 1 inch in depth. Velasco is a Texas 
port, a few miles from the mouth of the Brazos river. In order to 
increase the depth of water at the mouth of ihe Brazos, with the 
consent of the government of the United States, a corporation has 
constructed jetties extending from either bank of the riyer about a 
mile out intb the waters of the Gulf, and the outer ends of the jet- 
ties, for a distance of about 2,000 feet, are submerged. In the after- 
noon of the date above mentioned the Elfrida was pursuing her way 

1 Eehearlng denied without opinion January 26, 1897. 
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up the channel in charge of a duly-licensed pilot. She had the ad- 
vantage of a moderate sea, but there was only flve inches between 
the bottom of the vessel and the bottom of the channel. She was in 
abont mid-channel, when she suddenly grounded aft, and the wind 
on her starboard brought her bow upon the submerged western 
breakwater. The master of the Elfrida at once ran ont a kedge 
anchor from the starboard bow, and hove tant the Une thereto with 
windlass, the engines going full speed, but could not move the ship. 
This eiîort was made with the obvions purpose to haul the bow of 
the Elfrida away from the jetty, but it resulted unfortunately, for 
the efifect of the easterly wind and rising sea swung the steamship 
broadside to the jetty. On the next day, the weather having slightly 
moderated, the master of the Elfrida put out the starboard bow 
anchor with 50 fathoms of cable, and again hauling the cable taut, 
waited until high water. This came at about 8 p. m., when the dis- 
tressed master, after heaving on the anchor and working the en- 
gines according to his best judgment, finally concluded to pump the 
water ballast out of the No. 3 tank, when the ship, thus Hghtened, 
drifted over the jetty, and grounded on the landward side. He then 
let go the port anchor, to prevent her from driring further ashore. 
On the next day the cable chain parted, and the ship drifted further 
towards the beach. The wire rope aft also parted, and the anchors 
were, for the time, lost. Prom that time until the ship was floated, 
while there was some variation in the weather, nothing actually oc- 
curred which increased her danger. An examination of the ship after 
she was hauled off indicated that she had not been materially in- 
jured. At 7:30 p. m. on the 17th day of October the Elfrida was 
floated, and proceeded to sea under her own steam to await day- 
light, 80 that she might safely enter the river. The manner of her 
rescue and the amount of compensation which should properly be 
awarded the salvors therefor occasioned a controversy which caused 
a libel in rem against her to be filed in the district court for the 
Eastern district of Texas. The owners, Pyman, Bell & Co., of New- 
castle-upon-Tyne, claimed the Elfrida, and resisted the proceedings. 
On the trial the district court rendered a decree for $22,000 and costs 
against the vessel and the sureties on the bond by means of which 
she had been released from the custody of the marshal, and from 
this decree the claimants entered an appeal to this court. The ap- 
pellants flled numerous assignments of error, but a majority of the 
court think that the cause may be tried without spécifie référence 
to each and ail of thèse. 

Définition and analysis of the law controlling the amount of the 
award in a case of salvage has been frequfcntly made. In addition 
to its paramount définition, much eminent authority upon this topic 
is cited bv the suprême court of the United States in the case of 
Cope V. Dock Co., 119 U. S. 628, 7 Sup. Ct. 336; but perhaps the 
statement which is the ûiost comprehensive is that given by Sir Wil- 
liam R. Kennedy, one of the judges of the queen's bench division, in 
his récent work "The Law of Civil Salvage." Some circumstances 
are always material for considération, and thèse hâve been ascer- 
tained bj expérience, and the court has for its guidance a long 
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'îourse of judicial décisions to assist it in coming to a proper con- 
clusion in each particular case. Thèse material circumstances which 
Dr. Lushington, in his judgment in Tlie Charlotte, 3 W. Rob. Adm. 
68-71, calls "the many and diverse ingrédients of the salvage serv- 
ice," it is necessary now to consider in détail. Thèse may be classi- 
fled as follows: (a) As regards the thing salved: (1) The degree of 
danger to hnman life. (2) The degree of danger to property. (3) 
The value of property salved. (b) As regards the salvor: (4) Tlie 
degree of danger to human life. (5) Their skill and condnct. (6) 
The value of the property employed in the salvage service. (7) The 
danger to which the property is exposed. (8) The time and labor 
expended in the performance of the salvage service. (9) Responsi- 
biûties ineurred in the performance of the salvage service; such, e. 
g., as risk to the insurance and liability to passengers or freighters 
through déviation or delay. (10) A loss or expense incurred in the 
performance of the salvage Service; such, e. g., as détention, loss of 
profitable trade, or repair of damage caused to ships, boats, or gear. 
Under this subdivision Mr. Justice Kennedy makes an observation 
similar to that made by the suprême court in the case of Cope v. 
Dock Co., supra, as follows: 

"Where ail or many of thèse éléments are found to exist, or some of them are 
found to exist in a high degree, a large reward is glven. Where few of them 
are foimd, or where they are présent in a low degree, the salvage rémunération 
Is comparatively small." Kenn. Oiv. Salv. 119. 

It is to be observed in this enumeration that the ingrédient of 
ûrst importance, both as regards the thing salved and as regards the 
salvor, is the degree of danger to human life. This was also an- 
nounced by Lord Stowell, of whom a biographer has stated that: 
"The illustrions civilian must hâve possessed such a practical 
knowledge of shipping affairs as was probably never before attained 
by an advocate in the courts which he frequented," He had been 
born and bred in a seaboard town, Newcastle-upon-Tyne, which it 
is interesting to observe is the town of the appellants hère; and his 
father, like them, had been actively engaged in its shipping inter- 
ests, and he himself, after his father's death, carried thèse on. 
"What enhances," he declared, "the pretensions of the salvors most, 
is the actual danger which they hâve incurred. The value of human 
life is that which is and ought to be principally considered in the 
préservation of other men's property; and, if this is shown to hâve 
been hazarded,"it is most highiy estimated." The William Beck- 
ford, 3 0. Rob. Adm. 355-358. See, also, the opinion of Sir John 
Nichol in The Clifton, 3 Hagg. Adm. 117-121. The most récent ex- 
pression in the high court of appeal by Lord Justice Lindsley, in 
the case of The City of Chester. 9 Prob. Div. 182-202, in no degree 
départs from the opinion of Lord Stowell above quoted. Said Lord 
Lindsley : 

"The flrst matter of considération is the nature of the service rendered, the 
dangers from which the one ship has been saved, and the danger to whicli the 
other ship has been exposed. Under this head hâve to be considered the skil' 
and courage of the salvors, and the risk of life and death, as well to the saved 
as to the rescuers. A salvage service which hardly exceeds ordiuary towage is 



THE ELFEIDA. 757 

naturally remunerated on a very différent seale from a heroic rescue from immi- 
nent destruction." 

Critical scrutiny of the record of this cause will fail, we think, 
to discover aay danger to the lives of the officers and crew of the 
Elfrida, or of persons engaged in floating her. The weather while 
the ship was stranded was moderate, and most of the time fine. 
There was always communication with the shore by means of a 
small boat. Indeed, it is not suggested that there was any danger 
to the life of anybody concerned. Said Dr. Lushington, in the case 
of The Thomas Fielden, 32 Law J. Adm. (51, 62: 

"However great may be the danger to the property itself, if it is wholly unat- 
tended with the risk to human life, it assumes much less value than when under 
circumstances where human life la put in péril." 

It follows, therefore, that the first and most important élément 
whieh might otherwise "enhance the pretensions" of the salvors was 
wholly absent. 

We will next inquire: First, what was the présent, and, secondly, 
what the probable future, danger of the Elfrida herself ? Most im- 
portant, perhaps, in this connection was the state of the weather. 
We hâve stated, and it may be seen from the testimony of the mas- 
ter and many witnesses, the weather was moderate, and often fine, 
during the entire period that the Elfrida was aground. Great im- 
portance, in this connection, should be attached to the ofdcial 
weather report, which was in évidence. From this record, kept 
under the authority of law, it appears that the wind was blowing 
off shore during the time the vessel was on the beach, except on the 
afternoon of the 9th of October, and on the lOth, llth, 12th, loth, 
16th, and 17th. The maximum velocity of the wind while the ves- 
sel was on the beach was 28 miles on the 8th of October, but, since 
the direction of the wind at that time was from the north, it was 
off shore, and could not affect her. While blowing on shore, 
the maximum velocity was 14 miles an hour, and the minimum 3 
miles. It was clear ail the while. An Important feature is the 
testimony of Hutchins, a witness for libelants, who had been super- 
intendent of the life-saving station on the Gulf of Mexico for 13 
years. He testifles that the shore where the vessel stranded is 
very flat, sloping out gradually. A depth of 9 feet of water 
would not be reached inside of 1,200 feet from the shore, and a 
depth of 14 or 15 feet could not be attained at less than three-quar- 
ters of a mile. The breakers, he testifles, are in 12 or 16 feet of 
water, but only the spent force of the waves fiows from that point 
upon the beach. Since the steamship was in 9 feet of water at high 
tide, it is plain that she was well inside the Une where the force 
of the waves in the usual weather of that period of the year could 
hâve affected her with serions results. She was directly head on 
to the shore. She was erect, and lay easily in the bed she had 
made for herself in the quicksand which on that coast, unlike the 
sands of the Atlantic seaboard, had a tough, clay foundation. The 
tides could not hâve produced any material eflect on her condi- 
tion. We hâve the valuable assistance of the tide record, produced 
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and verified by the testimony of Lieut. Judson, of the corps of en- 
gineers, U. S. A. This was taken at Galveston, wMch diflers little 
from tliose at Velasco, 40 miles away. The rise of the tide during 
the time that the Elfrida was ashore was from 2 feet 9 inches up 
to 3 feet 3 inches and down to 2 feet. It is expressly admitted in 
the amended libel that the vessel was lying in about 9 feet water 
at the highest point of high tide. The Elfrida was at no time seri- 
ously imbedded in the sand, and the ease and rapidity with which 
she was drawn off into deep water by the power of her own engines, 
attached with hawsers to anchors which were put ont by the sal- 
vors, would seem to indicate that, had she herself the facilities for 
putting ont her own anchors, she might hâve been floated without 
any assistance whatever. It is true that a dangerous storm from 
the southward was possible, but the oflflcial records kept at Galves- 
ton indicate that for the past 20 years the prevailing direction of 
the wind in the month of October was southeast, with an average 
velocity of only 10 miles an hour, and for the months of November 
and December the prevailing direction of the wind was from the 
north, and the average velocity was 9 or 10 miles. Further, it ap- 
pears from the testimony of Hutchins, superintendent of the life- 
saving station, who was perhaps the most experienced observer in- 
troduced by the libelants, that during the 13 years of his expérience 
on that coast he had never known of an iron steamer which was 
stranded and lost. One, at a point 250 miles from Galveston, had 
been somewhat injured, but was rescued in 11 days. On the whole, 
it appears from the character of the bottom, the smooth waters and 
gentle winds which are to be expected in that soft climate in a 
month notable for its mildness, that the Elfrida was in little dan- 
ger. The witness Smith, who testifled for the libelants, stated with 
regard to that locality: "You can almost take anything off the 
beach. The question is whether it is worth it." Many of the wit- 
nesses testifled that vessels ashore on the Texas coast work their 
way around In différent directions for considérable distances, and 
are flnally rescued. One witness, Smith, testifled that it was much 
better for the vessel that she should be on the ground, because then 
she would not thump and hurt herself. "The way we do," he said, 
"when they begin to go aground, is to pump full their ballast tanks 
at once, so as to make them lie steady. When they lay in the bed 
of sand, they are better off than if they were rising up and down, 
and striking the bottom." The Elfrida aground had two feet less 
of water at her bow than at her stern, and in pulling her down the 
graduai décline to déep water it was as if she was sliding down hill. 
Again, the amount of skill exerted by the salvors was nothing 
uncommon or extraordinary. A small schooner in tow of a tugboat 
conveyed the salvage equipment from Galveston to Velasco. In 
quiet waters, at Velasco, the anchors were transferred from the 
schooner to a barge, and from the barge were planted on the steam- 
er's starboard quarter. The anchors of the Elfrida were planted on 
the port quarter, and the flfth anchor on the starboard side. Ropes 
and cables were attached to the chain cables and carried aboatd the 
Elfrida, and each cable was attached to the drum of two winehes, 
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and, as we hâve seen, the Elfrida's engines and steam, straining on 
the cables for about four hours, hauled her over the sands to deep 
water. Xor was the value of the équipaient used by the salvors of 
spécial importance. A small schooner, chartered to take the an- 
chors from Galveston to Velasco for the sum of flOO, a barge said 
to be worth about $6,500, is about ail of this plant concerning which 
there is deflnite évidence. The value of the anchors and cables used 
by the salvors is not given. There were 15 or 16 men employed; 
and, as we hâve seen, there was no unusual danger to either life or 
property, and the time and labor expended, including everything 
that was done from the 13th, when the salvors began their prép- 
arations in Galveston, until half past 7 o'clock on the ICth, was only 
three days. At the hour last mentioned the Elfrida was afloat, and 
proceeded to sea under her own steam. The actual time engaged in 
hauling her oiï the sand was about four hours. There was little re- 
sponsibility, and no loss or expense other than that necessarily im- 
plied from the work of the salvors heretofore stated. It further ap- 
pears from the évidence that in other respects the condition of the 
Elfrida was by no means unfavorable. She was only lightly aground, 
and at high-water mark her stern was afloat. By discharging her 
water ballast and coal, it is plain she might hâve lightened her 
draught so that she would not be aground, or, if aground at ail, she 
would be resting very lightly on quicksand. She had sustained no 
injury. Her machineiy, while strained, was in good working order, 
and possessed ail its power. In a large measure, the jetties pro- 
tected her from easterly winds. Had the winds blown from the 
north, it would hâve been distinctly favorable, and, had they wom 
around to the southward, scarcely less so, for at that season the évi- 
dence strongly indicates that severe winds were not experienced 
from southerly points. The officiai local forecast at Galveston for 20 
years was in évidence, and it shows that the prévalent winds in the 
month of October were from the southeast, with an average velocity 
of only 10 miles an hour; and during the same period in the months 
of November and December the winds were from the north, with 
an average hourly velocity of 9 and 10 miles, respectively. Indeed, 
it is rarely the case that so many favorable conditions attend a 
vessel which needed salvage service. A. Covenney, the pilot, whose 
testimony, while offered for complainants, was strongly colored for 
the salvors, nevertheless stated that, had the vessel been supplied 
with suitable anchors and cables, he could probably hâve gotten her 
off with such a tide. This is, besides, plainly apparent from the 
ease with which the libelants floated her with no other power than 
that afforded by her own engines. Her value was about $70,000. It 
is contended by the appellees with great earnestness and ability on 
the part of their learned advocate în this case, that there was a defl- 
nite agreement for salvage compensation, and that the court should 
not distnrb it, although it may exceed the amonnt of what would 
otherwise be deemed as proper compensation, and the case of The 
Agnes I. Grâce, 2 C. G. A. 581. 51 Fed. 959, and 2 U. S. App. .317, 
and other authorities, are cited in support of this proposition. The 
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language of Dr. Lushington, as quoted in the case mentioned, is as 
follows: 

"When there had been a deflnlte and distinct agreement, wlth ample tlme for 
the parties to eonsider what they are doing, the court would be reluctant to inter- 
fère wlth It." 

This principle is otherwise expressed by the suprême court of the 
United States in Post v. Jones, 19 How, 150 : 

"Courts of admu'alty wlll enforce a eontraet made for salvage service and 
salvage compensation where the salvor haa not taken advantage of his power to 
make an unreasonable bargaln." 

While this is true, there is abundant authority for courts of ad- 
miralty to exercise the power of setting aside agreements for ex- 
cessive compensation on account of salvage services. This principle 
was ascertained and clearly expressed very early in the évolution 
of the law. The small island of Oleron, off the west coast of France, 
the "Uliaras Insnla" of Pliny, gave its name to the médiéval code of 
sea laws described in the Black Book of the Admiraltj' as the "Laws 
of Oleron." The earliest text extant is in the handwriting of the 
fourteenth century, and is contained in the Liber Memorandorum 
of the Corporation of the City of London, and is preserved in the 
archives of their Guildhall. Judicial historians hâve stated that 
Richard Cœur de Lion, on his return from the Holy Land, remained 
some time in the Island of Oleron, and is entitled to the honor of 
producing thèse laws while there. It is, however, stated by Mr. 
Benedict, in a note to his valuable work on Admiralty, that Par- 
dessus has clearly shown that the Laws of Oleron were not the pro- 
duction of Richard I. It seems to be accepted now that Eleanor, 
duchess of Aquitaine and Guienne, consort of Louis VII. of France, 
but subsequently divorced from him, and married to Henry II. of 
England, and who became the mother of the Lion Heart, having 
observed, during her visit to the Holy Land in company with Louis, 
that a similar collection of maritime customs and ordinances in the 
Catalan language, called "Lo Libre de Consulat," was generally re- 
spected în the Levant, directed that the judgments of the maritime 
court of the island of Oleron — at that time a peculiar court of the 
duchy of Guienne — should be made, that they might serve as law 
for the mariners of the neighboring seas. It is also accepted that 
Richard I. brought to England a roll of thèse judgments, which he 
published, and ordained to be observed as law. Enc. Brit. art. "Sea 
Laws." This interesting médiéval compilation of maritime judg- 
ments announces this rule: 

"And yf it were so, that the mayster and the marchauntes hâve promlsed to 
folke, that should helpe them to save the shyp and the said goodes, the thyrde 
parte or half of the sald goodes whleh shuld be saved for the peryll that they be 
in, the justice of the country ought well to regarde what payne and what labour 
they hâve done In savlng them, and after that payne, notwlthstanding that 
promise which the mayster and the marchauntes shall hâve made, rewarde 
them. This is the judgmeiit." 

The principle of this sententious deliverance is universally ac- 
cepted by the courts and annotmced by the text writers upon this 
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topic, Of such contracta, it is stated in 2 Pars. Shipp. & Adm. p. 
306, tliat they are "enforced by the court only so far as it seems 
équitable, and conformable to the merits of the case, and are whoUy 
disregarded if they are deemed unconscionable and oppressive to 
the owners of the property saved." In Jones, Salv. pp. 97, 98, it is 
said: 

"The court will also refuse to recognize an agreement where the master im- 
properly or recklessly contracts to pay the salvors an exorbitant amount. • ♦ • 
If, on the other hand, the agreement should be unjust, or inéquitable towards the 
salvors, the court wlU refuse to recognize it," and allow them adéquate compensa- 
tion. 

In The Phantom, L. R 1. Adm. & Ecc. 58, Dr. Lushington (page 
61) said: 

"However much It has been agreed upon by both parties, the court is in the 
habit of OTemiling such an agreement, if it is unjust and inéquitable." 

In his well-known work on Wreck and Salvage (section 119), Judge 
Marvin, who for many years presided in the district court of the 
United States at Key West, where numerous salvage cases were 
tried, uses this language: 

"And such an agreement will not be binding upon the master, or owner of the 
property unless the court ean clearly see that no advantage has been talien of the 
party's situation, and that the rate of compensation agreed upon is just and rea- 
sonable." 

And the illustrious Storv, in The Emulons, 1 Sumn. 207 (at pages 
210, 211), Fed. Cas. No. 4,480, déclares that: 

"No System of jurisprudence founded upon moral or religions, or even rational, 
principles, could tolerate for a moment the doctrine that a salvor might avail him- 
self of the calamities of others to force upon them a contract unjust, oppressive, 
and exorbitant; that he might turn the price of safety intc the price of min; 
that he might turn an act, demanded by Christian and public duty, into a trafiic 
of profit, wtiich would outrage human feelings, and disgrâce human justice." 

The principle is also adopted by the impérial government of 
Germany: 

"When, during the danger, an agreement has been made as to the amount of 
the salvage or payment for assistance, such agreement may nevertheless be dis- 
puted on the plea that the amount agreed upon was excessive; and the réduction 
of the same to an amount more in accordance with the circumstances of the case 
may be demanded." German Commercial Code, art. 743; translated In Wendt, 
Mar. Leg. (3d Ed.) London, 1888, p. 751. 

See, also, The Ellen Holgate, 8 Fed. Cas. 509; The Rialto [1891] 
Prob. 175; Post v. Jones, 19 How. 150. In the case last quoted, the 
suprême court observes: 

"Courts of admiralty will enforce contracts made for salvage service and 
salvage compensation where the salvor has not taken advantage of hls power to 
malie an unreasonable bargaln; but they will not tolerate the doctrine that a 
salvor can take advantage of his situation, and avail himself of the calamities 
of others, to drive a bargain; nor will they permit the performance of a public 
duty to be tumed into a trafHc of profit. The gênerai Interests of commerce will 
be much better promoted by requiring the salvor to trust for compensation to the 
libéral recompense usually awarded by courts for such services." 
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Not* ÎB ît necessary, to avoîd such a contract, that the owner 
should show sucli fraud or duress as would vitiate a contract at 
law. Sir William Kennedy, in his Law of Civil Salvage (page 208), 
States : 

"It is not, however, It is submitted, only where it is proved that tliere Uns 
been unfair dealing in the shape of fraud or misrepresentatlon, or practical eoini>ul- 
sion, that the court will Interfère with an agreemeut which fixes a grossly ex- 
cessive rémunération. Evidence of any such unfair dealing greatly strengtliens, 
of course, the case against the agreement; but, even without such évidence, if it 
finds the exorbitancy to exist, however that exorbitancy originated, the court 
will, allke on prtnciple and authorlty, be justifled In setting aslde the agreement." 

Indeed, the jurisdiction of a court of admiralty to set aside an 
excessive salvage contract was exercised, as we hâve seen, in the 
time of Eichard I., and it does not appear that contracts and other 
instruments were canceled by the courts of chancery before the 
reign of Henry VI., 2^ centuries later. 1 Spence, Eq. Jur. (Phila- 
delphia, 1846) p. 624. We conclude, therefore, that the learned 
district judge was in error when he became of the opinion that he 
could not set aside the agreement for salvage except upon such évi- 
dence as would justify a court of equity in relieving a party from 
the obligation of a contract. 

There remains to be determined whether the award of the circuit 
court should be reduced because the amount stipulated as com- 
pensation for salvage in the contract and allowed by the linal de- 
cree is unreasonable, excessive, and oppressive. We hâve seen that 
the salvage services were neither onerous, arduous, responsible, dan- 
gerous, or unusually skillful, or long of duration. Nor was the mas- 
ter, when he agreed to pay the enormous sum of $22,000 for the 
relief of his vessel, on an equal footing with the experienced salvor, 
Clarke, who made the contract. Clarke was perf ectly f amiliar with 
the coast. He knew the dangers and opportunities of success. His 
expérience was great. He had never failed to float a ship on that 
coast. The master was a young and inexperienced man, only 28 
years of âge. The locality was unknown to him; and how his ex- 
citement, anxiety, and inexpérience would enhance to him the dan- 
gers of the situation may be readily understood. He was informed 
by Clarke that sand would bank around his ship, and this did not 
appear to be true. It was made to appear to the master that Clarke 
and he only had the equipment for hauling the ship off. The danger 
of the Elfrida was greatly exaggerated. It is true that Clarlie had 
originally offered to perform the service for what a court of ad- 
miralty would allow him, but we can well understand how alarm- 
ing this proposition would be to the young master of the ship. The 
mention of litigation is terrible to a seaman, and the proposition 
was declined. But Clarke afterwards positively refused to render 
any assistance to the ship except upon a contract to pay |22,000 for 
the service, and Brock, who it seems owned the barge, gave the 
same refusai. The Galveston Lighterage Company was asked by 
the ship's agent if they would send tugs and appliances to Velasco 
to assist the ship, and, after consultation, they refused. To the 
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master it must hâve seemed that, if he failed to secure Clarke, his 
vessel was inevitably lost; and yet it is probable that he might 
hâve secured a lighter, planted his own anchors, and pulled his 
vessel off by the use of her engines, without any assistance from 
Clarke whatever. The owners of the ship also were ignorant of the 
true condition. The master was gravely in ei'ror when he failed 
to advise them that a tender had been made to perform the services 
for such a suui as the admiralty court would allow. It is clear 
that they would bave accepted this proposition. They accepted 
the contra et with the understanding that they had no other option, 
and it may be seen how desperate they regarded the condition of 
their vessel when they insisted that the salvors should take the ves- 
sel itself in certain contingencies. They testified that, if they had 
known that she was lying easily head on to the beach, with little 
or no accumulation of sand about her, with a depth of water only 
a foot less than her draught would hâve been with her ballast tanks 
empty, with âne weather, likely to continue, with no immédiate 
danger, probably they would never bave authorized the agreement 
for a sum so unconscionable. There are many cases where, for 
much greater services, and on much greater values, and with much 
more of diflficulty and danger to the salvors, a less sum has been 
allowed by the court. Perhaps the most pertinent of thèse is The 
Hesper, 18 Fed. 696, decided in this circuit by the distinguished 
senior circuit judge. See, also, The Guadalupe, 20 Ped. 443; Peut 
V. Océan Belle, 19 Fed. Cas. 200; The Diadem, 7 Fed. Cas. 632; 
The North Erin, 71 Fed. 430. Much relianee is placed by counsel 
for appellee upon the case of The Agnes I. Grâce, 2 U. S. App. 
32.5, 2 G. G. A. 581, and 51 Fed. 958. In that case, however, 
the ship in distress was a sailing vessel. She had, at high water, 
passed over shoals for more than two miles, where at low water 
the depth is only from one to three feet. She was exposed to the 
full force of the Atlantic. She was in quicksand, on a coast where 
it is universally true that a vessel so situated rapidly sinks out of 
sight. The case of the United States steamship Huron, ofE Kitty 
Hawk, and the océan steamship vessel City of Savannah, ashore off 
Hilton Head, in their rapid disappearance from sight, are instances 
of the treacherous and dangerous character of the Atlantic quick- 
sands. Besides, the Grâce was 2^ or 3 feet in the sand, and a hole 
had been knocked in her bottom, The tide rose and fell in her hold. 
She was rapidly iilling with sand. The salvors were engaged for 
several days in very dangerous work, both to themselves and very 
valuable tugboats, in the successful attempt to rescue her, and 
she was so damaged that it was only by the rapid and constant work 
of a powerful wrecking pump she was kept afloat at ail. The value 
of the tugs and other equipment serioiisly jeopardized in her re- 
covery were very much greater than the meager equipment used 
in the rescue of the Elfrida. The case, therefore, is in no sensé 
parallel to that before the court. 

For the reasons stated, a majority of the court are of the opinion 
that the decree of the district court should be reversed, and set 
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aside, and we find that a decree should be entered for the appellees 
for the sum of $10,000, which sum, in view of ail the facts, we re- 
gard as ample compensation for the salvage serTices rendered. We 
furtiier flnd that the appellants shall pay the costs of the court be- 
low, and the appellees the cost of the appeal. It will be so ordered. 

PARDEE, Circuit Judge (dissenting). I do not discover that the 
nature and origin of the admiralty jurisdiction in salrage cases, or 
the gênerai principles upon which admiralty courts make salvage 
awards, are inYolved in this cause. The question is in regard to 
the enforcement of an admitted salvage contract, and, as declared 
by the suprême court in Post v. Jones, 19 How. 150, 160, the law 
in that behalf undoubtedly is: 

"Courts of admiralty -wlll enforce contracts made for salvage service and salvage 
compensation, where the salvor has not taken advantage of his power to make an 
unreasonable bargain; but tbey wlll not tolerate tbe doctrine tbat a salvor can take 
the advantage of his situation, and avall himself of the calamities of otbers to 
drive a bargain; nor wlll tbey permit tbe performance of a public duty to be 
turnéd Into a trafic of profit." 

Our inquiry should be, to wit: As the circumstances were at the 
time the contract was entered into between the owners and salvors 
of the Elfrida, did the salvors take advantage of their power to 
make an unreasonable bargain, or, in other words, was the amount 
of salvage contracted for excessive, in proportion to the value of 
the property salved, to such an estent as to be unreasonable? The 
Agnes I. Grâce, 2 U. S. App. 317, 2 C. C. A. 581, 51 Ped. 958. The 
Elfrida was aground within the limits of the port of Galveston and 
ofif the harbor of Velasco, upon a sandy beach, in water from 6 to 
8 feet in depth, according to the tides, 1,000 feet distant from water 
of sufflcient depth to float her, imbedded in sand about 2 feet, with 
a draft of 11 feet 10 inches, which could not be reduced by discharge 
of ballast or otherwise so as to get her ofif. The master has ineffec- 
tually attempted to pull the ship ofE with the aid of her own anchors, 
cable, gear, and a tugboat, but had lost an anchor and a cable, and 
had strained the ship's appliances; and the ship was practically 
helpless for 10 days before the contract for salvage was entered 
into. From the time the ship went ashore, the master was in com- 
munication with the agents of the ship and Lloyd's agent in the 
interest of the underwriters in Gai veston, — ail practically on the 
ground, — and by cable with the ship's owners. Before the contract 
for salvage was entered into, the master had opportunities to ac- 
quaint himself with the nature of the shore upon which he was 
stranded, and the surroundings and conditions, as well as the likeli- 
hood of the ship's being damaged or lost; and, besides the agents 
and owners above mentioned, the master had information and ad- 
vices from pilots and masters of other vessels at Velasco in no wise 
concerned with or for the contracting salvors. During this time 
the libelants in the court below and the appellees in this court of- 
fered to the captain to undertake the floating of the Elfrida for such 
salvage compensation as the United States court would award if 
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they were successful. This proposition the master refused, and, in- 
stead, under the adyice of his agents, called for tenders, as f ollows : 

"Please tender for to float and place In a place of safety, say Galveston, where 
her bottom can be examined; furnishing diver and his apparatus; also to furnish 
ail the material and labor ta floating said S. S. Elfrida; also tlme required. Re- 
ply at your earliest convenlence, irnder seal, to James Sorley, Lloyd's agent, or 
myself. No cure, no pay. 

"Yours, truly, B. Burgess, Master. 

"P. S. A convenient time to be allowed to get the shlp ofC, and if, at the ex- 
piration of the time, the yessel is still aground, ail claims of this contract to cease, 
and to be null & void. B. Burgess, Master." 

How many of thèse tenders were sent ont does not appear, but the 
master, in response, received two propositions; one for the sum ot 
124,000, and one for $22,000. He cabled the lower proposition to 
his owners, and received instructions as follows: 

"To Burgess, Steamer Elfrida, Velasco: Accept tender forty-flve eighty if lower 
impossible. No cure, no pay. Try Include in agreement, if steamer, after comîng 
off, not worth amount salvage, steamer in damaged state to be taken in payment 
salvage. Pyman." 

Under this instruction he entered into a contract with the appel- 
lees by which they bound themselves to float and place in a safe an- 
chorage, — Quintana or Galveston, — as directed, the steamship El- 
frida, furnish ail labor and material at their own cost, furnish diver 
and necessary apparatus to survey and examine the bottom of said 
steamship, and complète the same within 21 days; otherwise no com- 
pensation for work performed, labor, tools, or appliances fumished. 
The master agreed to pay for such services the sum of $22,000, but 
reserved the right to abandon the ship in favor of the salvors in lieu 
of the said |22,000. At that time, according to the évidence, ail 
parties thought the matter of floating the Elfrida would be a diiBcult 
and tedious work, necessarily taking time, and accompanied with 
great risk of success. That the master and owners so believed is 
shown by the fact that they required the salvors to do the work in 
21 days, and stipulated for the option to abandon the ship in lieu 
of paying the salvage agreed upon; and that the contractors so be- 
lieved is shown by the extensive préparation made to carry ont 
their contract. The contracting salvors prepared a month's supply 
for their force, procured cables, gear, chains, anchors, two tug- 
boats, two lighters, and two schooners, fully manned and equipped, 
and hired a large force of men. Some of the anchors and chains 
and the tugboata were the property of the contractors, but the 
schooners and lighters and other anchors and chains were hired. 
As to one lighter, at least, the contractors specially assumed the 
responsibility of ail loss. The property thus prepared was worth 
about 150,000, was exposed to risk of loss or damage in the Gulf and 
by contact with the jetties and with and near the Elfrida among the 
breakers. About 5% days were consumed in préparations and 
actual work. By means of the skill and expérience of the salvors, 
with favoring weather, the Elfrida was floated. When afloat, she 
was worth, according to the évidence, from ninety to one hundred 
and ten thousand dollars. The only possible ground upon which 
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the amount of the salvage contracted for can be claj.mecl to be ex- 
cessive is because of tbe signal success of the salvors within the 
short time emploj'ed. The charges so recklessly made by the 
claimants in the court below at the collusion, fraud, overreaching, 
bad faith, and misrepresentation generally, are Avholly unsupported 
by proof. The prêteuse that the master or owners were coerced 
into making the contract is absurd in view of the fact that Clarke 
& Co. ofEered to undertake the salvage without any contract, and 
for such award as the United States court might make. The 
amount agreed upon was not excessive; on the contrary, was low 
from the outlook before and at the time the contract was made. 
Since the successful renditlon of the salvage services, in view of 
the préparations to that end, the extraordinary risks the contract- 
iug salvors were compelled to assume, the skill and expérience em- 
ployed, and the very important fact that the amount agreed upon 
does not exceed 20 or 25 per cent, of the salved property, I am 
clearly of opinion that the amount agreed upon is not excessive to any 
such extent as to be unreasonable. The judge of the district court 
found "from the évidence that said contract was a lawf ul contract, 
and that the same was entered into by the said master of said steam- 
ship with full knowledge or means of knowledge of the said master 
and of the owners of said steamship of ail the conditions then ex- 
isting, and that the amount named in said contract was not unrea- 
sonable under the said conditions." The judge evidently had read 
with appréciation The Agnes I. Grâce, 49 Fed. 662, decided in the 
United States district court at Savannah, and he evidently attempt- 
ed to follow the opinion of this court in the same case on appeal. 
The Agnes I. Grâce, supra. In my opinion, he decided the case cor- 
rectly. 

How the discrétion vested in the courts in matters of salvage con- 
tracts has heretofore been exercised by distinguished admiralty 
judges appears from the following extracts: 

Mr. Justice Story, in Bearse v. Pigs' of Oopper, 1 Story, 323, Fed. 
Cas. No. 1,193, says: 

"The situation of the parties, the nature of the service, and the absence of ail 
controlling necessities, requlring immédiate relief, on one side, at any expense and 
hazard, in order to eecape from impending périls and calamities; and, on the other 
side, the absence of any duty to lend the required assistance, or any motive to 
take advantage of the necessities and urgencies of those périls and calamities, 
to drive a hard and unoonsclonable bargaln,— thèse ctrcumstances make It a case 
where the court not only looks vyith indulgence upon such a contract, but en- 
deavors to fortlfy Itself against the exercise of mère discrétion by adoptlng and 
enforcing such a contract as equally just, moral, and conseienttous." 

Judge Brown, of the Southern District of New York, in The Alert, 
56 Fed. 721, 724, says: 

"In such contracta, so far as the élément of a revyard enters Into the compensation 
allowed,— that is, an allowance whoUy beyond the mère quantum merult for the 
work and labor performed, as a reward given as a premium, on grounds of public 
policy, to encourage the maintenance of salvage equipments, and to Induce speedy 
and heroic efforts for the safety of life and property,— this élément cannot logically 
become a subject of barter, or of any irreviewable contract between the parties; 
sinoe that would permit the parties to usurp pro tanto the functions of the court, 
but thèse considérations are applicable but slightly. If at ail, to contracts whlch, 
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Ilke the présent, are made upon land, between parties dealing upon equal terms, 
with fuU opportunity for délibération, with equal knowledge to tlie faets, and un- 
der the ordinary conditions of nonmaritime contracts. Sucli contracta should be 
treated like otlier voluntary, deliberate contracts for spécifie seiTice. Bondles v. 
Sherwood, 22 How. 214; The Agnes I. Grâce, 2 G. G. A. 581, 51 Fed. 959, and 
2 U. S. App. 317." 

Judge Longyear, of the district of Michigan, in The Silver Spray, 
1 Brown, Adm. 354, Fed. Cas. No. 12,857, says: 

"As the matter turned out, it was no doubt a hard bargain for the libelants. 
But I do net understand that a court of admiralty will set aside a contract for that 
cause alone, where It Is free from ail fraud, déception, mistaice, or circumstances 
of controUrng neœssity. McArthur had ample time for considération, and there 
is no pretense of any fraud or déception on the part of Moore or his agent, Eeilly, 
or that McArtlrar did not know ail about the situation, and the dlfficulties in the 
way of getting the boilers out; and there was no controlllng necessity, of duty or 
otherwise, to undertake the job. The contract appears to hâve been entered into 
openly and falrly In ail respects, and there is no principle or authority upon which 
the court can disregard it, or make a new contract for the parties." 

Judge Hnghes of the Eastern district of Virginia, in The Sir Wil- 
liam Armstrong, 53 Fed. 150, says: 

"It Is well settled text-book law that the master of a vessel in distress may bind 
the owner by a salvage agreement in the absence of the owner; that it is com- 
pétent for salvors, Instead of leaving the anaount of their rémunération to be de- 
termined by a court, to agrée with the master of a vessel In distress to render the 
required assistance for a spedfic sum ; and that, if a salvage agreement be proved, 
the court wlU enforce It, unless it be clearly Inéquitable; It being no answer to au 
agreement to say, on one hand, that it is too hard upon the salvors, or, on the 
other, that the salvage services were attended by less difBculty than was antici- 
pated." 

Judge Wells, of the district court of Missouri, in The H. D. Bacon, 
1 Newb. Adm. 280, Fed. Cas. No. 4,232, says: 

"The true principle by which such cases should be govemed would appear to 
this court, with great respect for others, to be that established In like cases in 
courts of equity; that le, that a contract shculd be presumed prima fade to be 
fair, but, If proven to be unconscionable, the court of admiralty, like the court of 
equity, would refuse to enforce it." 

Judge Speer, of the Southern district of Georgia, in The Agnes 1. 
Grâce, 49 Fed. 664 (where five-twelfths of the salved property was 
awarded as salvage), says: 

"It is true, as insisted by the respondent'e eounsel, that a contract of this char- 
acter is not blnding upon the court, and that in ail cases of salvage It is compétent 
for the court to adjudge and aasess the amount of the recovery in accordance 
with the equlties of the case; and, if it should appear that a contract of this ctiar- 
acter was an inéquitable one, the court would, of course, disregard it. But when- 
ever a contract has been entered into after due délibération by the parties, and 
bas not been shown to be in any respect an inéquitable one, it is exceedingly val- 
uable as évidence to enable the court to arrive at a .1ust détermination. The court 
regards this contract as évidence in that llght, and not as a conclusive contract; 
but it is a most significant and valuable indication of what should be the true 
amount of recovery." 

In Jones, Salv. p. 99, the English rule is declared as follows: 

"If a salvage agreement be proved, the court will uphold it, unless it be clearly 
inéquitable; and it is no answer to the agreement to say that the bargain is a 
hard one upon the salvors, or that greater diiBculties than were anticipated, in 
conséquence of the change of weather, attended its performance; or that the 
weather became tempestuous; or the vessel was longer In arriving in port tnan 
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mlght hâve reasonably been expected. Nor, on the other hand, can the owner of 
the vessel recelvlng assistance refuse to pay tJie amount stipulated for on the 
groimd that the salvage services were atteuded with less difflculty than had b«en 
antlcipated, unless, indeed, the sum happen to be so grossly exorbitant as to 
amount to évidence of bad faith or fraud, which of themselves would induee the 
court to set aside the agreement." 

In The Agnes I. Grâce, supra, this court held that: 

"Courts of admiralty will enforce contracta for salvage services and salvage com- 
pensation where there has been a deflnite, distinct agreement, wlth ample time 
for the parties to consider what they were dolng, where the contract was consid- 
ered by ail at the time it was made to be fair and reasonable, and where the 
salvor dld not take advantage of his power to maJ^e an unreasonable bargaln." 

If tlie rule unanimously declared by this court in the last-cited 
case is applied to the case in hand, the decree appealed from must 
be aflûrmed. A reversai of that decree, and a réduction of the 
amount of salvage stipulated in the contract, necessarily stamp the 
salvors with fraud and bad faith, and this, in my opinion, is whoUy 
unwarranted by the évidence and circumstances of the case. 

I hâve examined the adjudged cases cited in the opinion of the 
court as supporting the doctrine that a salvage contract may be dis- 
regarded under any and ail circumstances when the court is inclined 
to think the amount of compensation agreed upon is too much or too 
little, to wit, The Phantom, L. E. 1 Adm. & Ecc. 58; The Emulons, 
1 Sumn. 207, Fed. Cas. No. 4,480; The EUen Holgate, 8 Fed. Cas. 
■509; The Rialto [1891] Prob. 175; Post v. Jones, supra,— and I flnd 
that, whilè detached expressions in the opinions rendered may ap- 
parently support the contention of my brethren, not one of the cases 
referred to warrants the abrogation of the salvage contract in the in- 
stant case unless bad faith and undue advantage are imputed to the 
contracting salvors; and in Post v. Jones, supra, the suprême court 
of the United States, whose décisions ought to be of controUing in- 
fluence in this court, espressly declared that "courts of admiralty 
will enforce contracts made for salvage service and salvage com- 
pensation where the salvor has not taken advantage of his power 
to make an unreasonable bargain." In the présent case it is undis- 
puted that the contracting salvors offered to do the work, leaving 
the compensation to be settled by a court of admiralty, and that 
the master on shore, surrounded by his friends, and in full "com- 
munication with the world by rail and telegraph, in consultation 
with owners, miû having every opportunity to inform himself as to 
the circumstances, called for competing bids, received more than 
one, and accepted the lowest in a contract which fully protected the 
owners, and threw ail the risks on the salvors, with a time limit. It 
is an overdraft on my credulity to ask me to take the évidence in the 
record, and conclude that when the contract of salvage was entered 
into there was either undue advantage taken of power, collusion, or 
bad faith on the part of the salvor, or that the bargain made was un- 
reasonable. 



LAKE STRKET EL. R. CO. V. FAEMEES' LOAN & TEUST CO. 769 

LAKE STREET EL. K. CO. v. FARMERS' LOAN & TRUST CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 9, 1897.) 

No. 326. 

1. ClRCtriT CODBTS OF APPBALS— APPKALS FBOM InTBRLOCUTORT OrDERS. 

The power of the circuit court of appeals to reyiew an order granting or 
refusing a preliminary injunction cannot be hampered or restrlcted by any 
prior ruling of the circuit court, involving the same question or any phase of 
the question, though made in an order from which a direct appeal ia not al- 
lowed, especially where such ruling relates to the jurisdiction of the court. 
S. Harmless Order— JtjRisDioTiON. 

An order dissolving a temporary injunction, which under the circumstances 
is harmless, will not be reviewed in order to décide a question of jurisdiction. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Clarence A. Knight and Paul Brown, for appellant. 
Runnells & Burry, for Farmers' Loan & Trust Co. 
Moran, Kraus & Mayer, for American Trust & 8avings Bank. 
Dupée, Judah, Willard & Wolf, for Northern Trust Co. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge. This suit was commenced in the su- 
perior court of Cook county, III., by the Lake Street Elevated Rail- 
road Company, the appellant hère, against the Farmers' Loan & 
Trust Company, the American Trust & Savings Banlî, and the 
Northern Trust Company of Chicago, the appellees. Each of thèse 
eompanies is represented separately by its own attorneys or coun- 
sel. The purpose of the suit was to remove, and to' procure the 
appointment of a successor to, the Farmers' Loan & Trust Com- 
pany as co-trustee with the American Trust & Savings Bank in a 
mortgage upon the road and franchises of the appellant company, 
and to enjoin, pending the suit and perpetually, the bringing or 
prosecution, by the Farmers' Loan & Trust Company, of any suit 
to foreclose the mortgage. The parties are corporations of Illinois, 
except the Farmers' Loan & Trust Company, which was organized 
under the laws of New York. That company presented to the su- 
perior court, and moved that court to grant, a pétition for the re- 
moval of the case to the fédéral court, and, the motion having been 
denied, procured a transcript which by leave of court was filed in 
the court below. Thereupon the other parties each flled motions to 
remand the case to the superior court. Thèse motions, for reasons 
stated in the opinion of the court (72 Fed. 804), were overruled. 
In a later opinion, found in the record, the status of the case in 
the two courts is explained, and it is stated, in substance, that, in 
order to avoid conflict, the presiding judges had agreed that a tem- 
porary injunction, which, upon the filing of the bill, the superior 
court had ordered without notice, should be dissolved "in each court 
at the same hour," and thereafter, on April 21, 1896, an order was 
entered by the court below, on motion of the Farmers' Loan & 
Trust Company, and after argument, that the injunction granted 
7T F.^:9 



770 . • 77 FEDERAL REPORTER. 

by the superior court prior to the removal of thé cause be dissolvedj 
and it is upon the entering of that order that errer is àssigned. 

The chief objection urged is that the court never acquired juris- 
diction of the case, and therefore was without power to niake the 
order. The jurisdiction is denied on the grounds that the case is 
not between citizens of différent states, and that therè is iÙYolved 
in the suit neither a fédéral question nor a separate or separable 
controversy between the compl^inant and the Farmers' Loan & 
Trust Company, to which the other respondents, one or both, are 
not necessary jparties. On the other hand, the right of removal is 
asserted, both on the ground of a separable controversy, and be- 
cause a fédéral question is presented, and at the same time it is 
contended that this court cannot consider the question of jurisdic- 
tion, or vi^hether the case was removable, because that question was 
determined by the circuit court when it overruled the motions to re- 
mand. That ruling, it is contended, cannot be reviewed on this 
appeal from the later order dissolving the injunction, in consider- 
ing which the court must proceed on the assumption that the case 
was properly removed into the circuit court; the order of the cir- 
cuit court in that respect being reviewable, it is claimed, only upon 
appeal from a final decree. 

The proposition that the power of this court to review the par- 
licular order appealed from may be hampered or restricted by any 
prior ruling of the circuit court, involving the same question or 
any phase ' of the question, is manif estly untenable. Whether a 
court has jurisdiction is an ever-present question. Eveiy step in 
a case is an assertion of jurisdiction for the purpose of that step. 
Every order èntered is to be read as if it contained an explicit as- 
sertion of jurisdiction, and an appeal therefrom challenges the truth 
of that assertion. It matters not whether there has or has not 
been a prevlous ruling upon the question, embodied in some order 
from which a direct appeal is not allowed. A review of the or- 
der from which this appeal was taken, if extended to the question 
of jurisdiction, would not be technically a review of the refusai of 
the circuit court to remand the case. It would be, simply, a dé- 
termination of the question of jurisdiction, as asserted and exer- 
cised in making the particular order assailed, just as if no other 
ruling had been made touching the point. When, by the act of 
March 3, 1891, and the amendatory act of February 18, 1895, con- 
gress gave a right of appeal to the circuit courts of appeals from 
interlocutory orders and decree s of injunction, and from order s re- 
fusing or dissolving such injunctions, without setting bounds to 
the scope of the review, power was given to détermine the propriety 
and validity of any order appealed from upon any and every per- 
tinent considération, and without defeating in large measure the 
purpose for which the statutes were enacted, it is impossible to 
concède that, in reviewing an order from which an appeal has been 
authorized, the court of appeals can détermine for itself no prop- 
osition of law or fact which the circuit court had determined in 
the case by an order made before the one appealed from. If that 
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were so, the right of appeal might easily be tliwarted. An injunc- 
tion is granted only upon a bill wMch prays for it, and if, before 
granting or refusing the prayer, the court, in passing upon a dé- 
marrer to the bill, or on exceptions to an answer, should décide 
a proposition which lies at the bottom of the application, then, on 
appeal from an order thereafter made, granting or refusing an 
injunction, that proposition, though perhaps the only one in dis- 
pute, could not be reconsidered. The ruling of the circuit court, 
as disclosed in a différent order, would hâve to be accepted as the 
unquestionable basis on which the correctness and validity of the 
contested décision should be determined in the court of appeals. 
The authorities cited do not sustain the contention. In Andrews 
V. Pipe Works, 18 U. S. App. 458, 10 C. C. A. 60, and 61 Fed. 782, 
the jurisdiction was not questioned or considered. In Grates v. 
Bucki, 12 U. S. App. 69, 4 C. C. A. 116, and 53 Fed. 961, the ju- 
risdiction was made, by spécial pleas, an issue of fact, which, of 
course, would not be entered upon in determining an appeal from 
an interlocutory order of injunction. In Construction Co. v. Young, 
11 U. S. App. 683, 8 C. C. A. 231, and 59 Fed. 721, there was no 
question of jurisdiction, and the expressions quoted and relied upon 
are, perhaps, not in harmony with our décision in Andrews v. Pipe 
Works, supra, wherein we held that so much of an order for the 
appointment of a receiver as directed the surrender of the prop- 
erty in controversy to the receiver was appealable. In Thomp- 
son T. Nelson, 37 U. S. App. 478, 18 C. C. A. 137, and 71 Fed. 339, 
and in Duplex Printing-Press Co. v. Oampbell Printing-Press & 
Manufacturing Co., 37 U. S. App. 250, 16 C. C. A. 220, and 69 Fed. 
250, décided in the Sixth circuit, the jurisdiction was unquestioned; 
and there îs no need to dispute the proposition, enunciated in those 
cases, that, on an appeal from a preliminary injunction, "we are 
to consider the correctness of the order from the same standpoint 
as that occupied by the court granting it." There can be no stand- 
point into which the question of jurisdiction does not enter. Ex- 
pressly, or by implication, jurisdiction is asserted in every affirmative 
step taken in a judicial proceeding. Cases are cited in which the 
suprême court has declared its want of power to inquire into the 
jurisdiction of the circuit court, or to review its orders, except on 
appeal from a final decree or judgment. Graves v. Corbin, 132 
U. S. 571, 10 Sup. et. 196; Eailway Co. v. Fitzgerald, 160 U. S. 
556, 16 Sup. et. 389. But those décisions manifestly signify noth- 
ing in respect to the power of the circuit courts of appeals to re- 
view interlocutory orders, which hâve been made appealable to those 
courts and not to the suprême court. In Turner v. Trust Co., 100 
TJ. S. 552, 1 Sup. et. 519, the appeal was "only from the order con- 
firming the sale," which had been made in pursuance of a decree 
of foreclosure, the appellants having "elected not to appeal from the 
final decree, although it necessarily involved every question alïect- 
ing the jurisdiction of the circuit court"; and it was held that, "in 
such cases, upon an appeal, not from the final order, but only from 
an order in exécution thereof, the court will not examine the record 
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prior to such decree, to see whether the pétition for removal was 
filed in due time, or whether it makes a case of fédéral jurisdiction, 
* * * but will assume that the flnal decree, being passed by a 
court of gênerai jurisdiction, and not showing upon its face a want 
of jurisdiction as to subject-matter or parties, was within the power 
of the court to render." Référence is made in the opinion in that 
case to the overruling of a motion to remand as constituting an 
adjudication that the facts necessary to jurisdiction existed; but 
there is nothing said to warrant the inference, insisted upon, that 
such an interlocutory order could under any circumstances be re- 
garded as conclusive upon the parties. On the contrary, the fa- 
miliar doctrine is reiterated that "it was the duty of fhe circuit 
court to dismiss or remand the cause, as justice might hâve re- 
quired, at any time during its progress," when the lack of juris- 
diction appeared. Williams v. Nottawa, 104 U. S. 209 ; Railway Oo. 
V. Fitzgerald, supra. 

By the statute which authorizes appeals in such cases, it is left 
to the discrétion of the court below whether the proceedings in 
other respects in that court shall be stayed pending the appeal ; and 
this, it is urged, excludes the proposition that the question of ju- 
risdiction can be considered on the appeal. On the contrary, the 
évident meaning of the statute is that the circuit court shall exer- 
cise a soùnd discrétion, at any time "during the pendency of the 
appeal," according to the nature of the questions found to be in- 
volved. If the resuit of the appeal cannot afîect other proceedings, 
they need not be stayed; but, if the appeal is known or shall be 
discovered to involve the merits of the case, "proceedings in other 
respects" ought to be stayed. It is in harmony with this view that 
the circuit courts of appeals, when their décisions upon interlocutory 
orders of injunction hâve been found to be determinative of the 
litigation, hâve issued mandates to that effect. World's Columbian 
Exposition v. TJ. S., 18 U. S. App. 42, 6 0. C. A. 58, and 56 Fed. 
654; Bissell Carpet Sweeper Co. v. Goshen Sweeper Co., 43 U. S. 
App. 47, 19 0. 0. A. 25, and 72 Fed. 545; Green v. Mills, 25 U. 
S. App. 383, 16 C. C. A. 516, and 69 Fed. 852; Marden v. Manu- 
facturing Co., 33 U. S. App. 123, 15 C. C. A. 26, and 67 Fed. 809; 
Eichmond v. Atwood, 5 U. S. App. 151, 2 C. C. A. 596, and 52 
Fed. 10; Curtîs v. Wheel Co., 20 U. S. App. 146, 7 C. 0. A. 493, 
and 58 Fed. 784; Union Switch & Signal Co. v. Johnson Railroad 
Signal Co., 17 U. S. App. 609, 10 C. C. A. 176, and 61 Fed. 940; 
Jones Co. v, Munger Improved, etc., Co., 2 U. S. App. 188, 1 
C. C. A. 668, and 50 Fed. 785; Consolidated Piedmont Cable Co. 
V. Pacific Cable Ey. Co., 15 U. S. App. 216, 7 C. C. A. 195, and 58 
Fed. 226. See discussion in the opinion and dissenting opinion in 
Standard Elevator Co. v. Crâne Elevator Co., 76 Fed. 767. See, also, 
Electric Manufg Co. v. Edison Electric Light Co., 18 U. S. App. 
637, 10 C. C. A. 106, and 61 Fed. 834. In accordance with theae 
authorities, if we should conclude that the circuit court had not 
acquired jurisdiction of the case, we might, besides reversing the 
order appealed from, direct that the case be remanded to the state 
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court; but, if we should go no further than to reverse the partic- 
ular order under review, there would be no way left to the circuit 
court, without insubordination, but to follow our ruling, and itself 
order the case remanded. No formai setting aside of the previous 
order overruling the motions to remand would be necessary, because 
that order, not being final, could not bind the court at any later 
stage of the proceedings. 

It is further urged that, if the question of jurisdiction eau be con- 
sidered upon this appeal, the question may be taken, after final 
decree, directly to the suprême court for a second ruling upon the 
point. That may be so if we should afflrm the jurisdiction of the 
circuit court, but, whether so or not, the cases cited to support 
the proposition demonstrate the right of this court to détermine the 
question of jurisdiction when presented as it is upon the record 
before us. McLish v. Roff, 141 U. S. 661, 12 Sup. Ct. 118; Eailway 
Co. V. Roberts, 141 U. S. 690, 12 Sup. Ct. 123; New Orléans v. Ben- 
jamin, 153 U. S. 411, 14 Sup. Ct. 905; U. S. v. Jahn, 155 U. S. 109, 
15 Sup. Ct. 39. In Eailway Co. v. Fitzgerald, 160 U. S., at page 
582, 16 Sup. Ct. 395, it is declared to be "settled that an order of 
the circuit court remanding a cause cannot be reviewed," in the su- 
prême court, "by any direct proceeding for that purpose." 

It is contended, on behalf of the appellees, that, the question of 
jurisdiction hayinj^been submitted to and decided by the state court, 
the décision of that court is not reviewable except upon direct ap- 
peal, and for présent purposes must be regarded as conclusive. 
While it is beyond dispute that a state court, when a pétition for 
removal of a cause is presented, has jurisdiction to décide for itself 
whether there ought to be a removal (Insurance Co. t. Pechner, 95 U. 
S. 183; Oregory v. Hartiey, 113 U. S. 742, 5 Sup. Ct. 743; Stone v. 
South Carolina, 117 U. S. 430. 6 Sup. Ct. 799; Rail way Co. v. Dunn, 
122 U. S. 513, 7 Sup. Ct. 1202; Crehore v. Eailway Co., 131 U. S. 
240, 9 Sup. et. 692; Eailway Co. v. Fitzgerald, supra), it is equally 
certain that the petitioner, notwithstanding an adverse ruling by 
the state court, may take a transcript of the proceedings and papers 
to the fédéral court, whereupon that court for itself must détermine 
whether a removal had been effected (Kern v. Huidekoper, 103 U. 
S. 485, 490; Marshall v. Holmes, 141 U. S. 589, 595, 12 Sup. Ct. 
62). The cases are not in conflict; and, if there should be conflict 
between the courts, as there was in this instance, each court assert- 
ing jurisdiction, it results that the parties must in each court take 
the steps necessary for the protection or vindication of their rights. 
The proposition that the décision of the state court refusing the pé- 
tition for removal is conclusive upon the parties in another court 
proceeds on the mistaken assumption that the décision is in its 
nature final. It is not final in the court which makes it, and by no 
rule or principle of res adjudicata can it be final in any other court, 
whatever weight it may be entitled to as authority or upon consid- 
érations of comity. 

But, while we hâve no doubt that it was within the power of 
the circuit court to détermine for itself whether the case had been 
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properly removed, and that, on this appeal from the order dissolr- 
ing the injunction granted by the state court, the same question is 
involved, we do not flnd it necessary to décide upon tbat phase of 
the controyersy. The court below acquired jurisdiction of the case, 
or it did not. If it had jurisdiction, there is manifestly no reason 
for reinstating the temporary injunction which was dissolved. It 
was a temporary order against the bringing or prosecution of any 
suit by the Farmers' Loan & Trust Company to foreclose the mort- 
gage upon the property of the appellant company. Before the or- 
der was made, that company had brought a suit to foreclose in 
the court below, and the entire matter was so completely within 
the control of that court as to leave no necessity for the injunction. 
The case is within the principle declared in Standard Elevator Co. 
V. Crâne Elevator Co., 9 U. S. App. 556, 6 0. G. A. 100, and 56 Fed. 
718, and later cases decided in this and other circuits. If, on the 
other hand, jurisdiction was not acquired, the order of dissolution 
was a nuUity, without effect in the superior court, where the suit 
remains, and there is no necessity that it be reviewed. Beîng in 
itself unobjectionable, or, if objectionable, harmless, it should not be 
reviewed merely for the purpose of deciding the jurisdictional ques- 
tion. Without afiQrming or reversing the order, the appeal is over- 
ruled. 



ANDREWS et al. v. NATIONAL FOUNDBY & PIPE WORKS, Limited. 

CITY OF OCONTO t. SAME. 

(Circuit Court of Appeals, Seventh Circuit. January 8, 1897.) 

Nos. 283-286. 

1. Appeal— Service of Citation — Aoceptanoh bt SlITornet. 

A gênerai acceptance of service of a citation upon appeal by an attorney 
is good for ail the parties wliom he represents of record, though he signs the 
admission as solicitor for only some of such parties, vfithout naming others. 

5. Bame— Waiver. 

A party named in a citation on appeal, who joins in a motion to dismiss 
such appeal because the decree is not final, thereby waives service of the cita- 
tion. 

8. Same— A33ioxMESTa of Error— Review. 

A question which, though not presented by an explicit spécification of 
error, so underlies other questions that a complète and final disposition of 
the case would be impossible without deciding it, is sufficiently presented by 
the record to permit its décision by an appeilate court. 

4. Moktgage of Franchise. 

Though it is not affirmed as a gênerai rnle that a mortgage of a franchise 
will include tangible property as an incident, the terms of the franchise hère 
in question, and the évident intent of the parties, give such efEect to the mort- 
gage in this case. 

6. Mortgage Poreolosure— Collatéral Attack. 

A sale and conveyance of property, under a decree of foreclosure, cannot 
be collaterally attacked, in a subséquent suit in the nature of a creditors' bill, 
to which the mortgagees, with others, are parties, on the ground that they 
are invalid because of the faikire of the decree of foreclosure to comply with 
a statute concerning the time of sale. 



ANDREWS V. NATIONAL FO0NDRY & PIPE WORKS. 776 

fl, Ln Pbndbns— MoBTOAOB Sale— Mbchanios' Liests. 

The doctrine of Ub pendens does not apply to the case of one who, pending 
iuits for the foreclosure of mechanics' liens on real property, buys in the 
property at auction, at a sale under his foreclosure of a mortgage made to 
him prior to the commencement of the lienholders' suits, because his title upon 
Buch purchase relates back to the date of his mortgage. 

T. OoBPonATioss — Dbnial, of Cokpobate Existence— Estoppeu 

The légal existence and power to act of a corporation, whose existence de 
facto has never been questioned, cannot be disputed by parties who dérive 
their only standing in court to make the objection through the assertion that, 
on contracta with snch corporation, they hâve recovered and hold an unsatis- 
fied judgment against It. ^ 

8. CiBOniT Court of Appeals— Certification of Questions to Suprême Court. 

The circuit court of appeals will not certify the questions in a case to the 
suprême court, except before it décides them, and upon its own motion. 

Appeals from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

This was a suit, in the nature of a creditors' bill, brought by the 
National Foundry & Pipe Works, Limited, against the Oconto Wa- 
ter Company, S. D. Andrews, and others. The circuit court made a 
decree in favor of the complainant. 68 Fed. 1006. This decree was 
reversed by the circuit court of appeals. See 22 0. G. A. 110, 76 Fed, 
166, where a full statement of the case will be found. The case is 
now submitted on pétition for rehearing. 

Before WOODS and SHOWALTER, Circnit Judges, and SEA 
MAN, District Judge. 

WOODS, Circuit Judge. The first contention in support of the 
pétition for rehearing is that the decree in faror of the intervening 
creditors, R. D. Wood & Co., Sherwood, Sutherland & Co., Dickson 
Bros. & King, and Cook & Hyde, should not be disturbed, because 
the citation was not serred upon them. It is a sufflcient answer that 
a citation was issued, directed to the parties named, and was served 
upon their attorneys of record in the case, except R. D. Wood & 
Co., and they waived citation by joining in the motion at our last terra 
to dismiss the appeal because the decree below was not final. 34 U. 
S. App. 632, 19 0. C. A. 548, and 73 Fed. 516. The making of that 
motion constituted an appearance in this court. It is true that, in 
accepting service of the citation, the attorneys subscribed as solic- 
itors for two only of the parties, without naming the others; but, 
since a citation may be served "upon his attorney or counsel with like 
efCect as upon the party himself" (Tripp v. Bailway Co., 144 U. S. 
127, 12 Sup. et. 635), we are of opinion that a gênerai acceptance of 
service by an attorney is good for ail parties whom he represents 
of record. 

It is next urged that the question whether the mortgage by the 
Oconto Water Company of its franchises to Andrews and Whitcomb 
extended to the waterworks plant is not presented by the record, 
pnd should not hâve been considered, and that the conclusion an- 
nounced is erroneous. The question, it is true, is not directly pre- 
sented by an explicit spécification of error; but it so underlies other 
questions that a complète and final disposition of the case would be 
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impossible without deciding it. Our opinion upon tte point, it is to 
be observed, does not state nor imply the broad proposition tliat tbe 
mortgage of a franchise will include tangible property as an incident. 
The statement is simply that in this instance the mortgage of the 
franchise carried with it the water plant, because the franchise, as 
described in the ordinance referred to in the mortgage, expressly 
included the right to "construct, own, maintain, and operate" the 
particular plant which was in contemplation, and already in process 
of construction, when the mortgage was executed. This involves no 
inconsistency with the proposition that the transfer of tangible prop- 
erty, held and used under a franchise, without which it could not be 
of use or value, carries the franchise. Monongahela Nav. Co. v. U. 
a, 148 U. S. 312, 13 Sup. Ct. 622. The reasonable view, and, as we 
suppose, the équitable rule, is that, when two things are so con- 
nected as to be inséparable without destruction, a transfer of either 
wUl be deemed to hâve been intended to carry the other. There is 
no inhérent necessity for holding such a transfer void, and it would 
be an inadéquate System of equity which could require or permit that 
conclusion. But in this case the intention to include the plant with 
the franchise is évident, and there is no necessity for entering upon 
the vain inquiry whether one or the other is the "principal thing." 
See Eaton v. Railway Co., 51 N. H. 511; Kuhn v. Common Council, 
70 Mich. 537, 38 N. W. 470. 

The next proposition, now flrst advanced, is that the sale and 
conveyance to Andrews and Whitcomb under their decree of fore- 
closure was void, because made in disregard of the right of rédemp- 
tion under the statute of Wisconsin, which forbids a sale of realty 
within one year from the date of the decree. Sage v. McLaughlin, 
34 Wis. 550, 557. The decree of foreclosure, it is urged, contained 
no provision for rédemption or fixing a date of sale, but expressly 
provided that the sale should vest the purchaser with the légal title 
free from any and ail claims or equities of rédemption. It having 
been so adjudged by the court that entered the decree that the sale 
should be absolute, the question cannot be reopened in this collatéral 
way. If there was error in the decree, the remedy was by direct ap- 
peal, either from the decree of sale, or from the order of confirma- 
tion, which was appealable, and, until set aside, is as conclusive as 
the decree of foreclosure. Insurance Co. v. Neeves, 46 Wis. 147, 49 
N. W. 832; Burley v. Flint, 105 U. S. 247; Turner v. Trust Co., lOG 
U. S. 552, 1 Sup. et. 519; Gibson v. Lyon, 115 U. S. 439, 6 Sup. Ct. 129. 
If a sale within one year after decree can be made only when the 
parties hâve so agreed in writing, it will be presumed, after the or- 
der of confirmation, that the requis^ite stipulation had been flled. 
The statutes of Wisconsin, to which référence bas been made, bave 
not been "printed at length," as required by the third clause of our 
rule 24; but, if like the statutes of Illinois on the same subject, they 
are not applicable to such sales as the one in question. Hammock 
V. Trust Co., 105 U. S. 77, . 

Upon the proposition, again insisted on, that Andrews and Whit 
comb are concluded by the mechanics' lien decrees, it is not deemed 
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neoessary to extend the discussion. The case of Keokuk Ry. Co. v. 
Missouri, 152 U. S. 301, 314, 14 Sup. Ct. 592, is cited. The opinion 
in that case supports our conclusion. Robbins v. Chicago, 4 Wall. 
657, is one of a large class of cases in which. the party sued, if held 
liable, bas recourse on another not sued, but who, if he bas notice of 
the suit, is bound by the resuit. The case is plainly not in point. 

It is asserted "that, by purchasing at public auction on the 12th 
day of September, 1891," when the suit to foreclose the mechanics' 
liens was pending, the appellants became purchasers pendente lite, 
and are therefore bound by the decree establishing those liens the 
same as if they had been parties défendant. But they were not 
voluntary purchasers, intervening as strangers. They purchased up- 
on the foreclosure of their own mortgage, which antedated the com- 
mencement of the suit of the lienholders, and the title which they ob- 
tained related back to the date of their mortgage. The doctrine of 
lis pendens, as we conceive, does not appiy. 

Upon the question of stockholders' liability, we are content simply 
to emphasize the distinction between a pledge of stock by a cor- 
poration to secure a corporate debt, and a pledge of shares by one 
who, as the original subscriber, or the assignée, near or remote, of an 
original subscriber, is under ail the liabilities incident to a subscrip- 
tion for stock, and can put his assignée in no better position. It is, 
of course, true that a pledge of its stock by a corporation is an issue 
of the stock pledged, and it may be that, under the Wisconsin statute, 
stock so pledged for less than the face value should be deemed void, 
in analogy to the ruling in Pfister v. Eailroad Co., 83 Wis. 86, 53 N. 
W. 27; but it does not foUow that the pledgee of the void stock must 
be lieîd liable as a stockholder to one who bas in no way been misled 
or deceived to his injury. 

In view of our conclusion that the mortgage to Andrews and Whit- 
comb is valid, and covers the plant as well as the franchise of the wa- 
tev Company, the question whether the bonds secured by mortgage 
upon the same property, and assigned to them as collatéral security 
for the same indebtedness, should hâve been ordered canceled, be- 
comes unimportant. 

The question whether appellees, as judgment crédite rs of the 
Oeonto Water Company, hâve a right to redeem from the sale made 
to Andrews and Whitcomb upon their foreclosure decree, to which 
the appellees were not parties, does not, in our opinion, arise upon 
this record, and will not be prejudiced by our décision. 

It is again urged that we should adhère to our own first décision, 
rather than follow the later ruling of the suprême court of Wiscon- 
sin in respect to the mechanics' liens asserted by appellees; and spé- 
cial référence is made to the opinion of the court of appeals of the 
Sixth circuit in Louisville Trust Co. v. Cincinnati, 76 Fed. 296. That 
case involved questions of contract, and not merely, as this case does, 
the interprétation of a local statute. 

Finally it is suggested that, upon the theory of our opinion, the 
Oeonto Water Company, having never issued valid stock, was with- 
out stockholders or légal organiiiation, and had no power to give 
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Andrews and WMtcoinb a valid mortgage. Andrews and Whitcomb 
are estopped by their contiacts to deny the corporate existence, and 
the appellees bave their standing in court only upon tbe assertion 
that on like contracta tbey bad recovered and hold unsatisfied judg- 
ments or decrees against tbe same entity. Besides, tbe existence de 
facto is unquestioned, and tbe existence de jure can be cballenged 
only by public autbority in the manner provided by law. Frost's 
Lessee v. Frostburg Goal Co., 24 How. 278; 4 Am. & Eng. Enc. Law, 
pp. 198, 199, and cases there cited. In Wecbselberg v. Bank, 24 U. S. 
App. 308, 12 G. G. A. 56, 64 Fed. 90, tbe question was of the indi- 
vidual liability, under a spécial statute, of a subscriber to articles of 
incorporation upon corporate contracta made before full compliance 
witb the statute in particulars necessary to a complète corporate or- 
ganization. Tbe case plainly bas no bearing upon the présent ques- 
tion. 

In case a rehearing is denied, we are asked to certify tbe questions 
involved to tbe suprême court. This court is autborized to certify 
to that court "any questions or propositions of law concerning wbich 
it desires the instruction of that court for its proper décision," but 
that is done before we décide, and only upon our own motion. Eail- 
way Co. V. Pope, 20 0. G. A. 353, 74 Fed. 1. It is the privilège of the 
appellees to move the suprême court for an order requiring the case 
to be certifled to that court for its review and détermination. The 
pétition is denied. 



SECUEITY TRUST CO. v. SULLIVAN. 

(Circuit Court of Appeals, SevRnth Circuit January 4, 1897.) 

No. 341. 

1. Final Appbalable Dbcrebs— Rbfbkence to Mastkh. 

An order, upon an intervening pétition presenting a daim against an in- 
solvent estate, whicli refers sucli claim to a master, though it purports also to 
sustain a demurrer to the pétition as to part of the relief sought, is not final, 
and so not appealable. 
3. Insolvencï— Claim dp Préférence— Plkading. 

The question of the right to a préférence for a claim against an insolvent 
estate cannot be raised by demurrer to a pétition presenting such claim and 
asserting a préférence. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

George S. Steere, Glarence S. Brown, and Robert McMurdy, for 
appellant. 

Lorin G. Çollins, Jr., and William Meade Fletcber, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The appellant, the Security Trust Com- 
pany, was permitted to file an intervening pétition in the case of 
Towle against the American Building, Loan & Investment Society, 
wherein tbe a,ppellee, Sullivan, bad been appointed receiver of the 
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last-named company, It is alleged in the pétition that the Security 
Trust Company had, by assignment of the holders, received, in the 
usual course of business, for a Taluable considération, certain certifi- 
cates of membership issued by the American Building, Loan & In- 
vestment Society, wMch certiâcates, it is alleged, are in efiEect nego- 
tiable promissory notes of that company. The prayer of the péti- 
tion is that the claim be allowed for the full amount of the certifl- 
cates, and declared prior and preferred to the claims of those who 
hold only certiflcates of stock issued in the ordinary form, and who 
do not hold paid-up certiflcates. To this pétition the receiver demur- 
red, on the ground that by his own showing the petitioner was not 
entitled to the relief prayed for. There were pending at the same 
time demurrers on the same ground to a number of like pétitions, 
and ail having been heard together,the court ordered that the de- 
murrers each "be sustained, and," as the order proceeds to say, "the 
said petitioners now hère each electing to stand by his pétition, that 
the said pétitions and each of them be, and the same hereby are, 
dismissed for want of equity so far as a préférence is claimed over 
the ordinary shareholders of said society, and that said claims not 
already referred to a master in chancery be, and hereby are, refer- 
red to Henry W. Bishop, master in chancery of said court, to takc 
évidence concerning the validity of same, and report his conclusions 
of law and fact thereon to the court." The objection bas not been 
suggested by counsel, but we cannot overlook the fact, that this 
decree or order is not final, and, not being an order of injunction, is 
ûot appealable. If upon the master's report, when made, it shall 
be determined that the appellant's claim is valid, then it may be 
incumbent upon the court to consider the question of priority. The 
pétition being good for any purpose, as without question it was for 
the purpose of presenting the claim for allowance, it was proper 
that the démarrer should be overruled, and that was the efiEect of the 
order made. There may be a démarrer to a part of a bill, accom- 
panied by an answer or plea, or answer and plea, to the other parts, 
but we know of no authority for an attempt, and in the nature of 
things it would seem to be impracticable, to détermine on demurrer 
to a pétition or bill, before final decree, what particular relief shall 
or shall not be granttd, and especially to détermine a question of 
priority of one creditor over others not represented at the hearing. 
The receiver in such cases cannot represent one interest against an- 
other, and as the record is presented hère the creditors over whom 
the appellant seeks to be preferred are not parties to the appeal, 
and are without représentation. The appeal is therefore dismissed. 



SMITH T. LEE et al. 

(Circuit Court, N. D. lowa. Deeember 26, 1896.) 

1. Equity— Indispensablb Pabties. 

A bill to eompel a transfer of corporate stock from défendants to com- 
plainant, and an accounting of dividends, averred that the stock had been 
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pledged bjr complainant with one H., trustée, as collatéral for a loan, and 
that H. had been induced hy false représentations to sell and transfer it to 
défendants. It did not appear whether or not H.'s claim had been fuUy dis- 
charged. BM, that H. was not an indispensable party, especially as bis 
interest in tbe stock, if he had any, and chose to assert it, would not be af- 
fected by its transfer to complainant. 
S. Samb. 

The gênerai rule that equity will re(fuire ail parties in interest co be brought 
in, to tbe end that one suit may end tbe litigation, is one of converiience, and 
is not to be enforced wben it would work injury to the rights of tbe parties 
before the court. 

8. CoBPOBATE Stock— Plbdgb as Collatéral— Suit to Compbl Tbansfbr. 
A pledge of corporate stock as collatéral for a loan does not divest the tltle 
of tbe pledgor, and, in a suit to compel a transfer to him from one who is 
alleged to bave obtained it from the pledgee through a sale induced by false 
représentations, it is not necessary to aver or prove that tbe debt bas been 
fuUy paid. 

This was a suit in equity by A. Ferris Smith against Patrick J. Lee 
and others to compel a transfer of certain corporate stock, and for an 
accounting of dividends received thereon. Tlie cause was heard on 
demurrers to the bill. 

Wm. Graham, for complainant. 

Henderson, Hurd, Lenehan & Kiesel, and Longneville & McCarthy, 
for défendants. 

SHIRAS, District Judge. It is charged in the bill filed in this case 
that the complainant, on or about the 20th day of June, 1891, de- 
posited with one D. M. Hillis, of Chicago, 111., certain shares of the 
capital stock of the Dubuque Specialty Machine Works, as security 
for the sum of $10,000, advanced and Idaned to complainant through 
Hillis as trustée; that the machine works company had been organ- 
ized as a corporation, under the laws of the state of lowa, for develop- 
ing certain patents coTering inventions connectéd with mortising ma- 
chines; that in May, 1895, the complainant had made a preliminary 
contract for the sale of the plant and patents of the corporation for 
the sum of |100,000; that, having full knowledge of such contract, 
the défendants, who were offlcers and stockholders in said corporation, 
entered into a combination for the purpose of getting possession and 
control of 240 shares of the capital stock of said corporation remain- 
ing in the hands of said D. M. Hillis, trustée, and to that end it is 
charged that certain représentations were made to said Hillis, where- 
by he was induced to sell and transfer to défendants the said cai>ital 
stock for the sum of $6,000, the said représentations being false and 
fraudulent, and the said stock being worth far more than the sum paid 
therefor. The bill prays that the défendants be required to àssign the 
stock in question to cdmplainant, and also prays for an accounting of 
the dividends and profits received thereon by défendants, it being 
averred in the bill that they hâve been plaid thereon a dividend amount- 
ing to $12,000. To this bill demurrers hâve been filed by the défend- 
ants on several grounds, the principal one presenting the question 
whether D. M. Hillis, to whom the alleged false représentations were 
made, and by whom the stock was transferred to the défendants, is not 
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an indispensable party to the suit, witliout whose présence tlie court 
will not undertake to dispose of tlie issues in the case. In support of 
the demurrers, reliance is had upon the gênerai rule that ail persons 
whose interests may be afifected should be made parties in order that 
the one proceeding may end the litigation, and the défendants not be 
subjected to more tian one suit, based upon the same cause of action. 
According to the averments in the bill, Hillis no longer has any inter- 
est in the shares of stock. It may be, if the facts chargea in the bill 
are true, and if the debt for which the stock was pledged has not been 
wholly paid, that Hillis would hâve the right to rescind the contract 
of sale, and to reclaim the shares of stoclc for the purpose of holding 
the same as security for the debt for which they were originally pledg- 
ed; but he is not under obligation to ask a rescission of the sale; he 
may prefer to keep the money paid him, rather than to run the risk 
of realizing from the shares in question. The transfer of the stock 
was obtained from Hillis in May, 1895, more than 18 months ago, and 
it does not appear that Hillis has indicated a purpose other than to 
abide by the sale and contract made by him. Furthermore, if in fact 
Hillis, as trustée, is in position to claim a lien on the stock in question 
by virtue of the pledge originally made to him, his right will not be 
alïected by any decree that may be rendered in this case. If the bill 
is dismissed upon the merits, the situation between Hillis and the de- 
fendants will remain just as it now is. If the decree is in favor of 
complainant, the rights of Hillis will not be injuriously aiïected, but, 
rather, the eontrary, and a retransfer of the stock to the complainant 
on the ground that the défendants had wrongfully obtained the pos- 
session thereof would not injuriously affeet the rights of Hillis, and 
therefore it is not made to appear that this court may not hear and 
adjudicate the issues between complainant and the défendants, be- 
cause by so doing the right, title, or interest of Hillis as trustée would 
be injuriously aflected. 

As the question is presented by demurrer, to justify the sustaining 
thereof it must appear upon the face of the bill that there is an in- 
dispensable party not before the court. The contention of the défend- 
ants is that Hillis is an indispensable party, because it appears that 
he, as trustée, is entitled to a lien on the stock by way of security for 
the loan originally made to complainant. It does not, however, ap- 
pear that any portion of this loan remains unpaid, and it may well be 
that the lien once held by Hillis as trustée has been wholly discharged 
and released by the payment of the loan for which the stock was 
pledged. The averments of the bill show that the stock was originally 
pledged to secure a loan of |10,000, and it is averred that before the 
transfer of the 240 shares to the défendants 110 shares had been sold, 
and the proceeds applied upon the loan, but it does not appear what 
amount was thus applied, nor does it appear that at the présent time 
there is any sum due to Hillis as trustée, or to the parties he repre- 
sents, and therefore it does not afflrmatively appear that Hillis, as 
trustée, has any right, interest, title, or lien in or upon the shares of 
stock in question, and therefore it does not appear that the court can- 
not properly proceed to adjudicate the issues between complainant and 
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the défendants, simply because Hillis is not a party to the proceeding, 
It is further contended in Support of the demurrers that the court 
should not proceed with the case, in the absence of Hillis a!s a party, 
for the reason that, if the allégations in the bill are true, he aiso has 
a right of action against the défendants, and the défendants ought not 
to be rendered liable to more than one suit based upon the same trans- 
action, and that, as it appears that Hillis is not within the jurisdic- 
tion of the court, he being a résident of Chicago, 111., the case should 
be dismissed, because it thus appears that an indispensable party can- 
not be compelled to appear in this court. Before it can be claimed 
that Hillis, as trustée, is in any manner interested in this case, it must 
appear that the debt for which the stock was pledged remalns unpaid, 
in pa^i: at least, for, if that debt has been paid, Hillis has no longer 
any interest in the stock, nor could he maintain an action against the 
défendants, based upon the facts averred in the bill. As already 
stated, it does not appear on the face of the bill whether the loan made 
through Hillis has been fully paid or not, and the court cannât assume 
that it has not been paid, and therefore it does not appear that Hillis 
has any such interest in the matter as to require that he should be 
made a party to the présent suit. But, even if it appeared on the face 
of the bill that the debt due Hillis as trustée had not been fully paid, 
that fact would not justify a dismissal of the case. The gênerai rule 
that a court of equity will require ail parties in interest to be brought 
in, to the end that tiie one suit may end litigation, is one of conven- 
ience, and is not to be enforced when it would work injury to the rights 
of the parties before the court. It is admitted that Hillis is not with- 
in the state of lowa, and therefore he is not within the territorial 
jurisdiction of this court, nor of the courts of the state of lowa. If this 
suit had been brought in a state court the same objection could hâve 
been made to the right to proceed that is now relied upon. The state 
court has no more power to compel Hillis to malce himself a party to 
the suit than is possessed by this court, and therefore this court is not 
justified in refusing to entertain jurisdiction on the ground that the 
complainant, by resorting to the courts of the state, can compel Hillis 
to become a party. and thereby protect the défendants from the possi- 
bility of being subjected to a second suit on behalf of Hillis. The po- 
sition taken by the défendants amounts practically to this: That the 
wrongs complained of and recited in the bill create a right of action 
in favor of complainant, and also in favor of Hillis, trustée; and that, 
if Hillis chooses to submit to the wrong done Mm, and does not, there- 
fore, voluntarily corne to lowa, and make himself a party with com- 
plainant, the latter cannot maintain an action to right the wrong done 
him. 

A court of equity, so far as possible, will avoid circuity of action, and 
protect défendants from being vexed with unnecessary suits, and the 
costs resulting therefrom, but it will not carry thèse rules to the ex- 
tent of denying the right to be heard to a party wronged, because oth- 
er parties, not within the jurisdiction of the court, may possibly hâve 
a right of action against the défendants growing out of the same 
transaction. Under the express provisions of equity rule 47, the court 
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is justified in proceeding in the case in the absence of Hillis, because 
a decree may be entered saving his rights. If the complainant obtaios 
a decree for tbe retransfer of the stock to him, this will not defeat or 
injuriously affect Hillis' rights in the premises, for he can just as well 
assert his rights to the stock in the hands of complainant as though 
the same remained in possession of the défendants. 

The objections urged in support of the demurrer based upon the fact 
that Hillis, trustée, is not made a party in the case are not well taken, 
nor is there any force in the position that complainant cannot proceed 
in equity because he has an adéquate remedy at law. At law, the 
complainant would be restricted to asking damages for a wrongful 
conversion of the stock. What the complainant seeks is a return or 
retransfer of the stock, and this can only be secured through the aid 
of a court of equity; and the complainant is not compelled to content 
himself with a recovery of damages merely, but is entitled to seek a 
retransfer of the shares of stock in question. 

A further point in support of the demurrers is made, based upon the 
fact that it is averred in the bill that Hillis, trustée, held the stock 
as collatéral seciirity, and it is not averred whether the debt is wholly 
paid or remains partly due, and therefore it does not appear that com- 
plainant has any right to or equity in the shares of stock. According 
to the averments of the bill, the complainant has always been in fact 
the owner of the stock, and therefore has always had an interest there- 
in. The mère fact that the stock was pledged to Hillis as a security 
for a debt did not terminate complainant's interest in or title to the 
stock, and therefore it is not necessary to aver or prove that the debt 
due Hillis, trustée, has been paid in full, in order to show that com- 
plainant has such an ownership of, or interest in, the stock as will en- 
able him to maintain this suit. 

The demurrers to the bill are therefore overruled, with leave to de- 
fendants to answer by the January rule day. 



WESTERLT WATERWORKS v. TOWN OF WBSTERLY et al. 

SEAMEN'S FRIEND SOC. et al. t. SAME. 

(Circuit Court, D. Rhode Island. December 28, 1896.) 

Nos. 2,522 and 2,523. 

1. Tempokary Injunctiok— Motion to Dissolve— Court Rhles. 

Rule 16 of the circuit court for the first circuit relates to the rehearing of 
causes once heard on the merits, and has no application to motions to dis- 
soItc temporary injunctions. 

2. Same. 

A temporary injunction is at ail times subject to motion to vacate or modify, 
notwithstanding that in granting it the court may hâve chosen to discuss the 
merits of the case. 
8. Bamb— Practice. 

By the fédéral practice, a motion to dissolve an injunction should always, 
when practicable, be addressed to the judge who granted it; and in case of 
his death it would seem advisable that two judges should hear the motion to 
dissolve. 
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Thèse were two suits brought respectively by th.e Westerly Wa- 
terw5»rks and the Seamen's Friend Society and others against tlie 
town of Westerly. The causes were heard on motions to dissolve 
the temporary injunctiôns heretofore granted. See 75 Fed. 181. 

William G. Loring, Walter B. Vincent, Joseph G. Ely, and James 
M. Ripley, for complainant. 

Francis Colwell, Walter H. Barney, and A. B. Grafts, for respond- 
ents. 

GOLT, Gircuit Judge. In thèse cases the défendants hâve flled 
motions to dissolve the preliminary injunctiôns heretofore granted. 
The présent hearing was had upon the objections of the complain- 
ants to setting down thèse motions for hearing. In No. 2,522 the 
bill was flled May 22, 1896, and in No. 2,523 the bill was'flled May 27, 
1896. In both cases the main question presented is the same. On 
June 25, 1896, Judge Carpenter heard both cases together on mo- 
tion for a preliminary injunction, and on June 30th directed that 
a writ of injunction issue in each case. 75 Fed. 181. The défendants 
appealed from thèse injunction orders to the circuit court of appeals, 
and on October 23, that court dismissed the appeals for want of 
jurisdiction. 76 Fed. 467. In its opinion, the court, speaking 
through Judge Webb, said : 

"As we détermine the question of jurisdiction in favor of tlie appellees, we 
enter into no considération of the merits; but the appeilants, if they désire a 
rehearing on the merits, should move in the circuit court to dissolve the injunc- 
tiôns." 

As thèse cases raise a constitutional question, the circuit court of 
appeals decided that it had no jurisdiction to entertain the appeals 
under section 7 of the act of March 3, 1891 (26 Stat. 826), and there- 
upon the défendants hâve flled the présent motions to vacate the 
injunction orders. 

The flrst objection is to the f orm of thèse motions. Whatever 
may be the précise wording of the motions, they were intended to be, 
and should be treated as, motions to dissolve a preliminary injunc- 
tion, and not motions for a rehearing, as that term is generally un- 
derstood. 

The second objection is that rule 16 of the circuit court is applica- 
ble to thèse motions. This rule is based upon a rule of the circuit 
court for the district of Massachusetts, adopted at the May term, 
1879, and equity rule 88 of the suprême court, and relates to the re- 
hearing of cases which hâve been heard on the merits, and it has no 
application to a motion to dissolve a purely interlocutory order grant- 
ing a temporary injunction. Interlocutory orders granting tem- 
porary injunctiôns pending a hearing on the merits are at ail times 
subject to motion to vacate or modify. Thèse orders are not gov- 
erned by the rules which apply to rehearings, where the merits of 
a case hâve been decided upon proper proofs. The granting or re- 
fusing of such injunction is addressed to the sound discrétion of the 
court, and is not a détermination of the merits of the case, and can- 
not operate as such except by stipulation of both parties. Accord- 
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ing to the due course of equity procédure, no hearing can be had 
on the merits, and no final decree entered, until after answer, repli- 
cation, and proofs taken in the regular manner. The complainant 
in the présent case seems to hâve proceeded upon the theory that 
the hearing before Judge Carpenter on motion for a preliminary in- 
junction was in the nature of a final hearing, and should be treated 
as such, but this is clearly an errer. If the court, in its décision, 
chose to enter upon a discussion of the merits of the case, that cir- 
cumstance cannot in any way operate to change the real character of 
the order. In appeals from interlocutory orders granting prelim- 
inary injunctions under section 7 of the act of March 3, 1891, the only 
question for review is whether such orders were erroneously or 
improvidently granted. 

The third objection is that a circuit judge should not review an 
interlocutory order granting an injunction of a district judge sitting 
in the circuit court. It is quite true, as the complainant contends, 
that by the practice which prevails in the fédéral courts, a motion to 
dissolve an injunction should always, when practicable, be addressed 
to the judge who granted the order, and no other judge will con- 
sent to review such order on the same state of facts. But in case 
of the death of the judge who made the original order it is clear that 
no such rule of comity can exist, because otherwise it might be im 
possible to modify or dissolve such injunction order until final de- 
cree. Under such circumstances, however, it would seem advisable 
that two judges should hear any motion to vacate or modify. Thèse 
motions having been duly ôled, I see no valid objection to setting 
them down for hearing, and they may stand for hearing before Judge 
BEOWN and myself at such time as the court may set upon applica- 
tion of counsel. 



BLACK et al. v. BLACK. 

(Circuit Court, E. D. Pennsylvania. December 5, 1896.) 

No. 31. 

ReS JuDICATA— EJECTMEKT— DEFECTrVE Debd. 

Certain land having been sold by the United States marshal under a judg- 
ment in a proceeding of scire faeias sur mortgage, and an action of ejeetment, 
brought by the purchaaer at the marshal's sale, haring been decided in her 
favor after a vigorous défense, the défendant in such ejeetment filed her bill 
against the plaintiff to restrain the enforcement of the judgment in that ac- 
tion, and to set aside the marshal's deed, because in makiag the sale the 
marshal had failed to comply with the act of March 3, 1893, to regulate 
marshals' sales, botb parties liaving been ignorant of that act when the ejeet- 
ment was tried. Belii, that the technical defect in the title of the plaintiff 
in the ejeetment having been equally available as a défense in that action, the 
point was res judicata between the parties, enà conld not now be made the 
basis of équitable relief. 

Francis Tracy Tobin and Henry Budd, for plaintiffs. 
Arthur Biddle, for défendant. 

DALLAS, Circuit Judge. This case has been heard upon blll and 
answer. The bill prays that a marshal's deed, executed in pursu- 
77F.-60 
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ance of a sale of real estate made by him ia exécution of a judg- 
ment of this court in a certain proceeding of scire facias sur mort- 
gage, shall be declared void and to confer no title, and for an 
injuuction restraining the respondent, wlio was the purchaser at said 
sale, from issuing any exécution upon a judgment wliich she subse- 
quently obtained in this court in an action of ejectment wliicb was 
brought by her against thèse complainants for recovery of the prom- 
ises conveyed to her by the marshal's deed. The supposed right to 
this relief is that the marshal's sale was made without compliance 
with the provisions of the act of March 3, 1893, entitled "An act to 
regulate the manner in which property shall be sold under orders 
and decrees of any United States courts." Supp. Eev. St. p. 135. 
The answer admits this fact to be true, but dénies that it entitles the 
complainants to the remedy they hâve invoked. The bill states 
"that a judgment was obtained in the said proceeding in ejectment, 
the basis of the title of the plaintrff being, as appears by the record, 
the sale by the marshal in the proceeding sur scire facias." I hâve 
examined the record in the action of ejectment which is thus referred 
to, and find that it discloses that the plaintiff therein put in évi- 
dence not only the marshal's deed, but also the entire record of the 
action by scire facias, "in which there was a verdict of $31,340.80, 
and judgment, exécution, and sale of the mortgaged premises." Ail 
the parties to this suit were parties to that ejectment, and the same 
issue was there joined as is hère presented, viz. as to whether the 
right of possession or title to this identical land was, or was not, in 
Mary K. L. Black, the plaintiff in the ejectment and the présent de- 
fendant. Therefore, every question which might hâve been decided 
upon the trial of the ejectment must now be held to hâve been there- 
by conclusively determined. 

Why could not the question raised by this bill hâve been raised 
in the ejectment? I am unable to discover any reason for supposing 
that it could not hâve been, and therefore must regard it as res 
judicata. As already said, the judgment on scire facias, the exécu- 
tion, the sale, and the deed were ail adduced in évidence. If the 
deed was void, its invalidity could then hâve been shown as well as 
now, and the action would hâve been defeated. It appears that the 
counsel for the défendants in ejectment objected to the admission 
of the record of the scire facias proceeding on the ground that it was, 
as he contended, a "form of proceeding of which the court had no 
jurisdiction"; but he intimated nothing respecting the sale having 
been irregularly made. Yet then was the time to expose any such 
defect in the respondent's title. That was thèse complainants' day 
in court, but they were then silent, and cannot now be heard to 
speak. The point hère relied upon does not rest upon équitable 
principles, but upon the alleged légal insuflûciency of the record pro- 
duced by the plaintiff in ejectment, and which the bill avers was her 
basis of title, by reason of the fact that the sale shown by it had been 
made in violation of a positive provision of the law. The bill sets 
up nothing but a défense to an already vigorously contested and flnal- 
ly adjudicated action of ejectment. Its real object is to annul that 
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adjudication, not upon équitable grounds, but solely by reason of 
an alleged technical defect in the légal title which was sustained. 
This object it cannot attain, not only because the same matter 
might have-been interposed in the ejectment proceeding (Cromwell v. 
Sac Co., 94 U. S. 352), but also because, even if that matter were 
cognizable only in equity, this suit should hâve been brought before 
the action at law had been determined. It is not asserted that there 
was anything to prevent this being done, except that the complain- 
ants were not then aware of the existence of the statute of 1893. 
But "ignorance of the law excuseth no man," and there is no such 
Bubstantial merit in the case now presented as should incline a court 
©f equity to regard it with especial favor. The record in the eject- 
ment case satisfles me that to disturb the judgment it embodies, or 
to restrain its exécution, would not be to do equity, but to impede 
the administration of justice, and for no better reason than that 
the complainants had not known in due season that there were cer- 
tain requirements of law which the respondent also had not known, 
and therefore had not complied with, but the disregard of which, 
80 far as appears, occasioned no loss or injury to any one. The bill 
is dismissed, with costs. 



SHEFFIELD & B. COAL, IKON & RAILWAY OO. et al. T. NHWMAN. 

(Circuit Court of Appeals, Flfth Circuit Jane 16, 1896.) 

No. 473. 

1. EqurrT Plbading— Sdpplbmental Bill— New Matter. 

When, at the time of the fiUng of a blU in equity, there are liens on the 
property involved, which, while they ezlst, are an obstacle to the complain- 
ant'B full satisfaction, and such liens are subsequently removed, this new mat- 
ter may be set forth by a supplemental blll. 

Il Same — Discbbtion op Court. 

The grantlng of leave to flle a supplemental bill or to malie an amendment Is 
dlscretionaiy with the trial court. 

8. Sahe — Bquitt — Dbfbct dp Parties — Demdkrbr. 

If an alleged defect of parties in equity proceedlngs is not apparent on the 
f&ce of the bill, an objection for that reason cannot be raised by demuirer, but 
the défendant must set up such defect by plea or answer, polnting out and 
namlng the persons who ought to be made parties, and glvlng the reasona 
therefor. 

^ FORKCLOSTJHB Sale— Liens— AsstJMPTioN by Purchaseb. 

Where a foreclosure decree provides that the property shall be sold subject 
to ail liens prior to the mortgage, and the order conflrming the sale providea 
"that said purchasers take sald property, and that it be reclted in sald deeds 
that they so take it," subject to such liens, the assumption and payment of 
the liens by the purchasers is an express condition of the sale. 

Ow Same — Equitable Rédemption. 

Where, by reason of the fallure of the purchasers of property at foreclo- 
sure sale to coœply with an express condition of the sale that they should pay 
certain liens, the property is sold a second time, to satlsfy a superior lien, 
and corne» back Into the hands of the original purchasers, equity wlll conslder 
their reacquisition as an équitable rédemption for the beneflt of the hold^n 
of outstanding liens, and enforce such liens upon the property. 
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6. ReOBIVER'8 CehTIPICATES— CONTBST BY POHCHASBR OF PrOPBRTY— EPFECl 

AB TO Otheb Cektificatbs. 

Where a deeree for the sale of property subject tn the lien of outstanding 
recelver's certlflcates provided that tlie purchaser might contest a certain part 
o( Bueh certlflcates, and In subséquent proceedings by the holders of such cer- 
tifleatea, to wMch the other certifleate holders were not made parties, the 
eontested certiflcates were declared valid,, and the property ordered sold to 
satisfy them, hdd, that the lien of the other certifleate holders was not affected 
by the sale. 

7. Samh— Agbbembnt -with Contestant by One not a Party. 

In such case the fact that the holder of uncontested certiflcates entered into 
an agreement with the holder of the eontested certiflcates that the sale should 
not iQ any way préjudice his rights did not make him a party to the proceed- 
Ing, and the sale did not extinguish his lien as to the property, and transfer 
it to the proceeds. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Alabama. 

On January 9, 1889, the Central Trust Company instituted a suit in the United 
States circuit court for the Northern district of Alabama, against the Sheffleld & 
Birmingliam Goal, Iron & Eaiiway Company, for the foreelosure of two deeds of 
trusts and mortgage. One of thèse was to secure bonds to tlie amount of 
$1,000,000, known as the "Furnace Bonds," on that part of the property upon 
whlch three iron blast fumaces were sltuated; and the other deed of trust was 
to secure bonds to the amount of $400,000, known as the "Pour Hundred Thou- 
sand Dollar First Mortgage Bonds," on lands upon which coke ovens and a eoal 
mine were located. The property was placed in the hands of a receiver appointed 
in the cause. Cr'ordon, Stobel & Laureau, on February 11, 1889, intervened, and 
claimed a mechanic's lien on the furnaces and the acre of ground upon whlch 
they were situated. Their elaim was for $57,808.12, being the balance then 
due them for the construction of the fumaces. By order of the court, recelver's 
certiflcates were issued to the amount of $150,000, which, by said order, were 
declared to be secured by a flrst lien upon ail the property descrlbed in both 
deeds of trust. The appellee, Newman, purchased $110,000 of said certiflcates. 
The Anniston Loan & Trust Company held $25,000 of the certiflcates whlch had 
been negotiated for the receiver by Chailes D. Woodson, and the remainder was 
issued, but paid, before the institution of this suit. Deeree of foreelosure was 
signed on December 3, 1889, and ail the property covered by both deeds was 
ordered sold. The intervention of Gordon, Strobel & Laureau was still pending, 
undetermined, and the receiver's certiflcates were not due. Provision was conse- 
quently made for the payment of the mechanic's lien and the certiflcates, by a 
direction in the flnal deeree that the whole property be sold subject to the 
lien of Gordon, Strobél & Laureau and the lien seeuring the receiver's certiflcates, 
and that the purchaser should pay otî and satisfy the same. The receiver after- 
wards obtained an amendment of the deeree, providing that the purchaser at the 
sale would not be compelled to assume the $25,000 of the certiflcates negotiated 
by Woodson, but would hâve the right to resist the payment of said Woodson 
certiflcates, "and that the validity of such flve certiflcates be adjudicated only in 
this court, a proper case to be made by parties in Interest." James C. Neely, 
at the sale under the final deeree, bought the property covered by the $400,000 
mortgage, on a bid of $115,000; and Napoléon HIU bought, on a bid of $350,000, 
the property seeuring the $1,000,000 of bonds and the mechanic's lien. The 
circuit courti in conflrming the sale, on Blay 10, 1890, decreed again, in the tol- 
lowing language, that the purchasers should take the property subject to, and 
that they assume and pay off, the indebtedness on the property, viz.: "And it is 
further ordered, adjudged, and decreed that said purchasers take said property, 
and that it be recited in said deeds that they do take said property, subject 
to, and that the said purchasers or their assigns assume and pay off, any and ail 
debts, claims, and demands, of whatsoever nature, now pending and undeter- 
mioed in this court, and which bave been or may be allowed and adjudged by 
this court as prior to any rlght secured by either of said mortgages under foreclo- 
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sure of whleh sale was made, and likewise subjeet to ail debts, elalms, and 
demanda, of whatsoever nature, incurred by Jacob G. Chamberlain, as recelver. 
in said cause, and whieh may remain unpaid at the termination of said Chamber- 
lain's receiversliip." In tlie deeds made to the said purcbasers, they are described 
as "trustées," but there is nothing to sliow for whom they acted. 

Subseqnently to the purchase by Neely and Hill, and their going into possession 
of the property, the Anniston Loan & Trust Company, holder of the ?25,000 of 
certiflcates which the purchaser had been allowed to contest by the amendment 
to the foreclosure deeree, filed an intervention in the main cause against Neely 
and HilI, and two corporations to whom Neely and Hill had conveyed the prop- 
erty. To thèse procecdings, the appellee, Newman, was not made a party; nor 
were the proceedings ou behalf of the other certificate holders. The Anniston 
Loan & Trust Company's intervention did not seek to hâve the property sold 
free from incumbrance, nor to displace or affect the lien of the other holders of 
certiflcateg. The Anniston Company afteiwards obtained a deeree determining 
the validity of the Woodson certiflcates. The deeree ordered that the property 
be sold to satisfy the certificates, but the deeree did not purport to affect the 
other certificates. The appellee, Newman, leaming of the order of sale, and of 
the advertisement for the sale on January 22, 1894, employed counsel, who pre- 
pared a bill enjoining the sale until his right as a holder of certificates could be 
settled; and his counsel gave notice that they would apply to the circuit judge 
in New Orléans for a preliminary Injunctlon. The circuit judge heard the appli- 
cation for a preliminary Injunctlon; but, before the matter was decided, the An- 
niston Iioan & Trust Company, through its counsel, offered Newman to enter into 
an agreement by which the sale was to be allowed to proeeed, without préjudice 
to Newman's daims. The proposition was accepted; the application for an in- 
junctlon was withdrawn; the sale took place; and the Anniston Loan & Trust 
Company became the purchaser on bidding a sum equal to the Woodson certifi- 
cates. The master received thèse certiflcates in satisfaction and discharge of the 
bid, and the purchasers received theù: deed, and took possession of ail the prop- 
erty. 

In the meantime the suprême court of the United States (14 Sup. Ct. 343) had 
afflrmed the deeree of the circuit court which ordered the foreclosure of the me- 
chanic's lien of Gordon, Strobel & Laureau. The furnaces and the acre of 
ground on which they were located were advertlsed to bè sold on May UO, 1894, 
to satisfy the mechanic's lien. Newman then brought this suit, alleging the facts 
hereinabove stated, and elaiming a préférence and priority for the receiver's 
certificates over the mechanic's lien. Gordon, Strobel & Laureau, Neely, Hill, 
and the Anniston Loan & Ttust Company were made défendants. The circuit 
court granted Newman an injunction, staying the sale until the rank of the lieas 
could be adjudged. Gordon, Strobel & Laureau appealed to this court, and the 
injunction obtained by Newman was set aside, and this court held that the 
mechanic's lien outranked the certificates. 10 C. C. A. 5.87, 62 Fed. (iS6. The 
furnaces were then sold, Gordon, Strobel & Laureau becoming the purchasers on a 
bid for a sum less than the amount due them. This sale took place on August 22, 
1894. Gordon, Strobel & Laureau shortly afterwards conveyed the furnaces to 
Neely, Hill, and Cole, and the Anniston Loan & Trust Company conveyed ail the 
other property to the same purchasers, the considération of the purchases being 
the amounts due the sellers on their claims; Newman's original bill was then 
amended, and the agreement entered into between the Anniston Loan & Tl-ust 
Company and Newman was aUeged. A supplemental bill was aiso flled by 
Newman, averring that the original purchase by Neely and Hill, under the deeree 
of foreclosure, was for themselves and as trustées of E. W. Cole. The supple- 
mental bill prayed that the payment by Neely, Hill, and Cole of the claims of 
Gordon, Strobel & Laureau and of the Anniston Loan & Trust Company, and the 
reacquisition of the property by Neely, Hill, and Cole, be consldered as an équita- 
ble rédemption for Newman's beneflt. The Anniston Loan & Trust Company 
admitted In Its answer that It had conveyed the property to Neely, Hill, and Cole 
after the filing of the original bill, and a.sked that the bill be dlsmissed as to 
them. Neely, Hill, and Cole demurred to the original and supplemental bills and 
the amendment. Their spécial grounds of demurrer were as follows: "As to 
such parts of the bill as seek and pray for the condemnatlon and sale of that 
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portloa of saia mortgaged property as Is and was embraced In and coverea by 
Hm mechanlc's lien of sald Gordon, Strobel & Laureau, Ltd., doth demur, and, 
for cause of demurrer, showeth: (1) That the complainant's bill discloses and 
Bhows tliat the said mechanlc's Uen was and Is a prlof charge on the portion of 
sald property covered by It, and that said lien has been foreclosed, and the 
property purcbased, by the sald Gordon, Strobel & Laureau, Ltd., and does not 
dlBclose or show ,that they hâve parted wlth their rlght, or been pald for said 
property. (2) That it appears in and by said bill that the said complainant had 
not, at the commencement of his said suit, any equlty agatnst the said Gordon, 
Strobel & Laureau, Ltd., as the holders of said mechanlc's lien on sald portion 
of said property, and has not any equlty Imparted to It by the matter supple- 
mental in its nature alleged In said bill, against this défendant, as a successor to 
the Interest of said Gordon, Strobel & Laureau, Ltd., In said property embraced In 
and covered by said lien. And, as to so mueh and such parts of said bill as seek 
to charge thls respondent personally for the said complalnant'a demand, tlils 
défendant doth demur, and, for cause of demurrer, showeth: (1) Thaf It appears 
1d and by said bill that thls court has no jùrlsdiction of the person of thls défend- 
ant to charge him on a Personal covenant or debt. (2) ïhat it appears In and 
by sald blU that this défendant did not enter any covenant or agreement person- 
ally to pay or be responslble for the sald demanda of the plaintlfC. (S) That, It 
there Is a personal liabllity on thls défendant to pay complainant's said demand, 
the remedy for the complainant Is plain, adéquate, and complète at law. And as 
to so mucb and such parts of sald bill as seek to sell, and subject to complain- 
ant's demand, that portion of the said mortgaged property as was sold under 
the foreclosure proceedings of the said Annlston Loan & Trust C!ompany, men- 
tloned In the blU, and not embraced In that sold by sald Gordon, Strobel & Lau- 
reau, Ltd., this défendant doth demur, and, for cause of demurrer, showeth: (1) 
That It appears In and by sald bill that the sald complainant was and is a privy 
to the sald proceedings by the said Annlston Loan & Trust Co., resultlng In the 
sald sale and foreclosure by it, and Is bound thereby, and that any lien or rlght 
of the complainant against said property so sold was and is transferred to the 
proceeds of such sale. (2) That the sald complainant's bill had no equity against 
the portion of said property affected by the foreclosure proceedings of the Annls- 
ton Loan & Trust Company at the date of Its flllQg, and the supplemental matter 
and matter set up by amendment alleged In the amended and supplemental bUl 
do not glve it equlty against this défendant, as a successor to the interest of 
sald J. H. Noble, trustée, the purchaser of said property under the foreclosure by 
the Annlston Loan & Trust Co. And to the whole of said bill, and the relief 
therein prayed, thls défendant doth demur, and, for cause of demurrer, showeth: 
(1) That It appears by the sald blll that there are divers other persons who are 
necessary parties to the said bill, but who are not made parties thereto; and. In 
particular, It appears that ail of the persons for whom said mortgaged property 
was severally bought by Napoléon HIU, trustée, and J. 0. Neely, trustée, are 
necessary parties to sald bill, but that none of them except B. W. Cole are made 
parties. (2) That It appeareth by the plalntlfC's own showlng by hIs said bill 
that he Is not entltled to the relief prayed by the Mil against thls défendant. 
(3) That It appears from the sald bill that, at the commencement of said suit, the 
sald plaintiff was entltled to no relief, and the supplemental matter alleged in the 
amended and supplemental bill dld not and could not Impart equity to the blll." 

W. A. Gunter and H. B. Thompkins, for appellants. 

John D. Rouse, Wm. Grant, and John P. Tillman, for appellee. 

Before McCORMICK, Circuit Judge, and SPEER and PAR- 
LANGE, District Judges. 

PARLANGE, District Judge (concurring). The questions of plead- 
ing and practice raised by the demurrer do not appear to me to be 
tenable. The object of the supplemental bill was to show that liens 
which, while they existed, were obstàcies in the way of Newman's full 
satisfaction, had been removed since the filing of the original bill. 
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Story, Eq. PI. § 346; Beach, Eq. Prac. § 490. Chancellor Walworth, 
in Candler t. Pettit, 1 Paige, 168, uses the foUowing language: 

"If the complainant had no ground for the proceeding origlnaily, he should file a 
new bill, showlng a case which will then entltle him to équitable relief. But if 
hls original bill was sufficient to entitle him to one kind of relief, and facts subse- 
quently occur which entitle him to other and more extenslve rehef , he may tiave 
such relief by setting out such new matter in the form of a supplemental bill." 

Fnrtliei'inore, it has been held that the granting of leave to file a 
supplemental bill, or to make any amendaient, is discretionary with 
the trial court. Beach, Eq. Prac. § 503. See, also, Marco v. Hick- 
lin, 15 U. S. App. 55, 6 C. C. A. 10, and 56 Fed. 549. 

The necessary parties, so far as the record shows, hâve ail been 
impleaded. The demurrer does not name the parties which the 
défendants claim should hâve been joined. The flfty-second and 
fifty-third equity rules require that the fact that parties in interest 
are not before the court be set up by plea or answer. If the de- 
fect of parties appears on the face of the bill, objection may be rais- 
ed by demurrer; but, if the defect is not apparent, a défendant must 
set up the defect by plea or answer, pointing out and naming the 
persons who ought to be made parties, and giving the reasons there- 
for. Carey v. Brown, 92 U. S. 171; Greenleaf v. Queen, 1 Pet. 138; 
Segee v. Thomas, 3 Blatchf. 11, Fed. Cas. No. 12,633; Florence Sew- 
ing Mach. Co. v. Singer Manuf g Co., 8 Blatchf. 113, Fed. Cas. No. 
4,884; U. S. v. Gillespie, 6 Fed. 803. 

In my opinion, there can be no room for doubt that the original 
decree of foreclosure and the subséquent confirmation of the sale 
imposed on the purchasers, Neely and Hill, the obligation to satisfy 
the mechanic's lien and the certificates. The decree distinctly pro- 
vided that the property be sold "subject to ail outstanding contract- 
ors', mechanics', vendors', or other liens," prier in rank to the mort- 
gages, "and expressly subject to the receiver's certificates author- 
ized to be issued by Jacob G. Chamberlain, receiver, to an amount 
not exceeding |150,ÔG0." The decree further provided that: 

"The purchasers of said property shall take the same upon the express condition 
that he or they wlll pay off and satisfy any and ail clalms now pending and unde- 
termined in this court prior to the appointment of the receiver herein, and during 
the receivership; and also upon the express condition tiiat said purchaser or pur- 
chasers will pay off, discharge, and satisfy ail debts, claims, or demands, of what- 
ever nature, which hâve been or may be hereafter incurred by said Jacob G. 
Chamberlain, receiver, which hâve not been or may not hereafter be paid by said 
.Tacob G. Chamberlain." 

The order of confirmation provided that: 

"Said purchasers take said property, and that It be recited in said deeds that 
they so take said property, subject to, and that said purchasers or their assigna 
assume and pay off, any and ail debts, claims, and demands, of whatever nature, 
now pending and undetermined In thls court, which hâve been or may be allowed 
and adjudged by thls court as prlor In rank to any right secured by elther of said 
mortgages." 

There are authorities which hold that when a purchaser takes 
property burdened with an incumbrance, retaining out of the pur- 
chase price the amount necessary to remove the incumbrance, he will 
be held to hâve assumed the incumbrance. Boone, Mortg. § 125; 
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Jewett V. Draper, 6 Allen, 434; Gomstock v. Hitt, 37 III. 542; Thayer 
T. Torrey, 37 N. J. Law, 339. And some -authorities hold that when 
a purchiaser takes title subject to a mortgage, but witbout an as- 
sumption of the debt, the law will consider that he bas deducted the 
amount of the mortgage from the price, as a trust fund remaining 
in his hands. See Bunch v. Grave, 12 N. E. 514, 111 Ind. 351. But 
the instant case is not a case of implied assumption; this is a case in 
which an express and unambiguous condition of the sale was that 
the purchasers should assume, pay off, and satisfy ail prior incum- 
brances and claims. 

Appellants' counsel urge that, as the decree provided for the sale 
of the property in two lots or parcels, it would be unjust to hold 
the two purchasers severally liable for the whole indebtedness. The 
answer to this plea is that the decree provided, in the Interest of the 
purchasers, that they should assume and pay the certiûcates rata- 
bly as each parcel of property had beneûted from the certiflcates, 
and Neely, Hill and Cole hâve, in a manner which was doubtless sat- 
isfactory to themselves; satisfled the claims of Gordon, Strobel & 
Laureau and the Woodson certiflcates. If one of the purchasers 
should be made to pay more than his proportion of the indebtedness, 
he would hâve his recourse against the others. 

Appellants' counsel hâve strenuously pressed the claim that the 
sale to satisfy the Woodson certiflcates, and the subséquent sale to 
satisfy the mechanic's lien, freed the property from incumbrances, 
and that, at the time appellee instituted his suit, he had no lien. 
Even if the effect of the sale under the superior mechanic's lien was 
to wipe ont the lien of the certiflcates, so that a stranger would hâve 
taken the property free from the latter lien, still Neely and his asso- 
ciâtes cannot be allowed, as against appellee, to dérive advantage 
from their neglect to perform the obligation to pay ail claims, which 
they had assumed when they purchased under the decree of foreclo- 
sure. Their légal duty was to pay the certiflcates. Their failure 
to comply with the express condition of their purchase was the cause 
of the subséquent sales. Under such circumstances, equity consid- 
ers the reacquisition by them as an équitable rédemption, for the 
beneflt of the holders of outstanding claims. "Equity looks upon 
that as done which ought tohave been done." Justice Story, in his 
work on Equity Jurisprudence (section 63g), said that the true mean- 
ing of the maxim just quoted is that : 

"Equity wlU treat the subject-matter, as to collatéral conséquences and Inci- 
dents, in the same manner as if the final acts, contemplated by the parties, had 
been executed exactly as they ought to hâve been, not as the parties might liave 
executed them. * » • AU agreements are considered as performed which are 
made for a valuable considération, In favor of persons entltled to insist upon 
their performance. They are to be considered as done at the time when, accord- 
ing to the ténor thereof , they ought to hâve been performed. They are also 
deemed to hâve the same conséquences attached to them; so that one party, or 
his privies, shall not dérive beneflt by his lâches or neglect; and the other party, 
for whose profit the contraet was designed, or his privies, shall not suffer thereby." 

Justice Story also said (Eq. Jur. § 410): 

"It It wholly Immaterial of what nature the equity is, whether It Is a lien or an 
Ineumbrance or a trust or othér clalm; for a bona fide purchase of an estate, for a 
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Tslnable considération, purges away the equlty from the estate, in the bands of 
ftll persons who may dérive title under it, with tlie exception of the original 
party whose conscience stands Iwiind by the violation of bis trust and meditated 
fraud. But, if the estate becomes revested in him, the original equlty will reat- 
tach to it in his hands." 

Insurance Co. v. Eldredge, 102 U. S. 545 ; Noonan v. Lee, 2 Black, 
506; Kilpatrick v. Haley, 13 C. C. A. 480, 66 Fed. 133; Cooley, Tax'n 
(2d Ed.) p. 500 et seq.; Blake v. Howe, 15 Am. Dec, 681, and note; 
1 Jones, Mortg. § 680; Lamborn v. County Com'rs, 97 U. S. 181; Pom. 
Eq. Jur. § 754; Clark v. McNeal, 114 N. Y. 287, 21 N. E. 405. 

Doubtless, the gênerai raie is that payment of a mortgage by one 
who assumed it, by whatever means or in whatever form the pay- 
ment is made, opérâtes as a discharge, Thompson v. Heywood, 129 
Mass. 401; MoOabe v. Swap, 14 Allen, 188; Putnam v. Oollamore, 
120 Mass. 454; Birke v. Abbott (Ind. Sup.) 1 N. E. 485. 

Appellants' contention, with regard to that part of the propertj 
which was sold to satisfy the Woodson certiûcates, raises a question 
which must be decided from a standpoint somewhat diiïerent. To 
the proceedings which resulted in that decree, the appellee was not 
made a party. The decree only provided for the payment of a part 
of the certiflçates, the contest as to the validity of which had been 
previously allowed in the original cause. The appellants urge that, 
although appellee was not an actual party, he was a privy, because 
the proceedings on the Woodson certiflçates were a continuation of 
an issue in the original cause. This contention is without force. 
The "case" to be made under the réservation as to the Woodson cer- 
tiflçates was a case to be litigated between the parties in interest, 
viz. the future purchasers (who were unknown at the time the réser- 
vation was made) and the holders of the Woodson certiflçates. The 
future purchasers were the only parties in interest authorized to re- 
sist payment of those certiûcates. The suit was not brought on be- 
half of any other certiflcate holders. The proceedings against the 
purchasers alone amounted, therefore, to an original suit. It bas 
been held that, "where a bill does not relate to some matter already 
litigated in the same court by the same persons, it is an original 
bill. and not ancillary to the original suit." Christmas v. Russell, 
14 Wall. 69; also, Smith v. Wooffolk, 115 U. S. 143, 5 Sup. Ct. 1177; 
Carev v. Railway Co., 161 U. S. 131, 16 Sup. Ct. 537. 

In the Paciflc Railway Case, 111 U. S. 505, 4 Sup. Ct. 583, which 
was a suit by a stockholder to set asîde a decree of foreclosure, it 
was said that such a suit is, in the chancery sensé, an independent 
action, and is treated as a continuation of the original cause for the 
purpose of jurisdiction only. 

In Ray v. ÎJorseworthy, 23 Wall. 128, the court said: 

"No man is to be condemned without an opportunity to be heard, nor is there 
any well-considered case which gives support to the proposition that a judgment, 
order, sentence, or decree disposing of property subject to conflicting claims wjl! 
affeet the rights of any one not a party to the proceedings." 

AIso, Dupasseur v. Rochereau, 21 Wall. 130; Howard v, Railroad 
Co., 101 U. S. 837. 
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Nft-wman, as a holder of certiflcates secured concurrently with tbe 
Woodson certiflcates by a common lien, was an indispensable party 
to tbe suit by tbe Anniston toan & Trust Company, if it was sought 
by that proceeding to bind him. Doe v. McLoskev, 1 Ala. 708 ; Boy- 
kin T. Bain, 28 Ala. 341, 342; Railmad Co. v. Ôrr, 18 Wall. 471: 
Pugb V. Mining Co., 112 U. S. 238, 5 Sup. Ct. 131; Ackerson v. Rai!- 
road Co., 28 N. J. Eq. 542; Byers v. Brannon (Tex. Sup.) 19 S. W. 
1091; Jobnson t. Powers, 139 U. S. 156, 11 Sup. Ct. 525; Bedon v. 
Davle, 144 U. S. 142, 12 Sup. Ct. 665; Litchfleld v. G-oodnow's Adm'r, 
123 U. S. 549, 8 Sup. Ct. 210; Jackson v. Ludeling, 21 Wall. 616; 
Railway Co. v. Parker, 143 U. S. 58, 12 Sup. Ct. 364, 369. In Pugb v. 
Mining Co., supra, tbe court said : "It requires no autbority to sbow 
tbat tbe sale of tbe mortgaged property upon a judgment recovered 
upon part of tbe notes secured by tbe mortgage does not pre- 
clude tbe bolder of tbe ot:ber notes secured by tbe same mortgage." 
As to tbebolders of tbe outstanding notes, tbe mortgage is as tbougb 
it bad not been foreclosed. Collins v. Riggs, 14 Wall. 491. 

I do not understand tbat appellants' counsel seriously dispute tbis 
gênerai principle. They seem to endeaTor to sbow tbat tbe agree- 
ment wbicb appellee entered into virtually made bim a party to tbe 
proceedings instituted by tbe Anniston Loan & Trust Company ; tbat 
tbe agreement constituted an assent to tbe sale; and tbat appellee's 
lien was tbereby extinguisbed as to tbe property and transferred to 
tbe proceeds of tbe sale. In my judgment, tbe contention is unten- 
able. Tbe agreement expressly stipulated tbat Newman sbould 
bave tbe rigbt to claim tbe amount due bim as a pro rata upon tbe 
property, by suit and f oreclosure, as if tbe agreement bad not been 
entered into. Tbe agreement expressly stated tbat tbe sale sbould 
not in any manner préjudice Newman's rigbts. It need bardly be 
said tbat Newman's motive was to protect, not to destroy, bis rigbts. 
Tbe agreement was a lawful one. Tbe olsject in view and tbe pur- 
pose in making tbe agreement are obvions. Passing upon tbe mat- 
ter in tbe ligbt of tbe circumstanees existing at tbe time tbe agree- 
ment was entered into, it is impossible to put upon it tbe construc- 
tion contended for by appellants' counsel. Tbat construction would 
go counter to ail tbe settled rules for tbe interprétation of contracts, 
and would bave to proceed upon tbe tbeory tbat Newman willingly 
assisted in tbe destruction of bis rigbts. Tbe property was ac- 
quired by tbe Anniston Loan & Trust Company, subject to the agree- 
ment witb Newman. Wben Newman flled bis bill, tbe Anniston 
Loan & Trust Company owned tbe property. Neely and bis asso- 
ciâtes bougbt pendente lite, subject to tbe same equity pleadable 
against tbe Anniston Loan & Trust Company. Tbe decree and 
amendments to pleadings in tbe cause were binding on Neely and bis 
associâtes. Tilton v. Cofleld, 93 U. S. 163; Mellen v. Iron Works, 
131 U. S. 352, 9 Sup. Ct. 781; Bank v. Sberman, 101 U. S. 403; Nor- 
riS V. Ile, 152 111. 190, 38 N. E. 762; Benn. Lis. Pend. 233. 

For tbe foregoing reasons, I concur in tbe decree of tbe court 
aifirming tbe decree of tbe circuit court. 
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WKIGHT V. WRIGHT et aL 

(Circuit Court, D. Connecticut. Deeember 11, 1896.) 

Dbeds— Pbesumption op Dbliveky— Granteb's Possession. 

The presumption of dellvery, arising from the gi'antee's possession of a fleed, 
and from the probable intention of the gi-antor that it should hâve some effiect, 
is not overcome by Indefinlte évidence, on behalf of the grantor, tliat it was 
never delivered; such évidence presenting also ineonsistencies with some of the 
circumstances. 

Edmund Zacher and Jason P, Thompson, for complainant. 
Wm. L. Bennett and Ernest T. Fellowes, for défendants. 

TOWKSEKD, District Judge. On January 26, 1886, the complain- 
ant, being the owner of a house in the city of New Haven, executed, 
with her husband, a deed thereof to their three children, — one-flfth to 
Paul Wright, one-flfth to this défendant, Arthur B. Wright, and 
three-flfths to Harriet P. Wright, now ïïarriet P. W. Hewitt, the 
grantors reserving to themselves the use and improvement of the 
property during their joint lives and the life of the survivor. On 
said day, they executed an instrument, declaring that they had con- 
veyed said respective interests to said children, and directing that 
said interests should not be charged as an advance in the settlement 
of their (the grantors') estâtes. Prior to the exécution of said 
instrmnents by the complainant and her husband, they had advanced 
to said two sons and to an elder daughter considérable sums of 
money, and they proposed by this arrangement to make the shares 
of ail as nearly equal as practicable. In July, 1886, Dexter R. 
Wright died, and this défendant, Arthur B. Wright, was appointed 
administrator of his estate. On September 21, 1886, said Harriet 
P. Wright equalized the interests of her brothers in said property, 
by conveying to each of them two-fifths of her said three-flfthk 
On January 21, 1892, the défendant Arthur B. Wright conveyed his 
interest to J. P. Thompson, who, on January 22, 1892, conveyed 
said interest to this défendant, Harriet S. Wright, wife of said Ar- 
thur B. Wright. On September 19, 1892, said Arthur B. Wright 
caused to be recorded in the town clerk's office said original convey- 
ance to the children, and said deeds to Thompson and to his wife. 
In April, 1894, the complainant brought this suit, praying for a 
cancellation of said three deeds, or for a reconveyance of said prop- 
erty to her. The complainant claims that said conveyance was 
never delivered to said Arthur B. Wright; that she and her husband 
intended it should not be delivered or recorded until after her de- 
cease; and that, when she leamed that said deed had been recorded, 
she consulted counsel, and she thereafter brought this suit for re- 
lief. The défendants claim that said deed was duly delivered, and, 
further, that said défendant Harriet S. Wright is a bona flde pur- 
chaser for value, so that, as against her, this complainant is es- 
topped to assert want of delivery. In support of her claim, the 
complainant and her daughter H. S. Hewitt testify that, immediately 
after she signed said deed, her husband told her that he would take 
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care of it, and that she should not be hampered in any way, but 
could mortgage or sdl the property if necessary, and that she nei- 
ther delirered said deed, nor anthorized its delivery to any one of 
the children. The défendant Arthur B. Wright testifles that he 
drew the papers for liis father; that he was présent when they 
were executed; that, before his mother signed them, liis father ex- 
plained them to her, and said that the old home would continue to 
be theirs to live in, and that, upon their death, it would go to the 
children; that, after complainant executed them, she, at her hus- 
band's suggestion, delivered them to him (the défendant); and that 
her husband said it was a family aiïair, and there was no need of 
recording them, and told him (the défendant) to keep them. He 
and his wife and her sister and mother testify that the complainant 
repeatedly recognized his title under said deed. 

As to the material questions dépendent upon oral testimony alone, 
there is such an irreconcilable conflict of testimony between the 
mother and daughter, on one side, and the son and his wife and 
mother-in-law, on the other side, that it is impossible to certainly 
détermine the truth. While the testimony on behalf of the de- 
fendants is not entirely satisfactory, there are several presumptions 
raised in their favor which are not overcome. Thus, the fact that 
the grantee is in possession of the deed raises a presumption tliat it 
was delivered to him. Tunison v. Ohamblin, 88 Hl. 387; MaGee 
V. AUison (lowa) 63 N. W. 322; McFaJl v. McFall (Ind. Sup.) 36 N. E. 
517. The défendants are entitled. also, to the benefit of the pre- 
sumption that the grantors intended, in making this deed, that it 
should hâve some effect; yet, if complainant's claim is correct, the 
deed did not accomplish any resuit. The division among the chil- 
dren provided for therein was revocable at any time if they did not 
propose to make delivery; and if, by withholding the delivery, the 
conveyance would hâve no validity or effect until after the death 
of both of said life tenants, the réservation therein of a life estate 
to the grantors was a manifest absurdity and useless f ormality. The 
récitals in the contemporaneous instniment, that the grantors had, 
by said deed, conveyed certain definite shares of said property to 
certain children, were false, and the provision therein "that the re- 
spective interests * * * conveyed • • • ghall not be char- 
ged as an advance" was unnecessary, and practieally ineflective. 
There is also a presumption, arising from the conduct and conversa- 
tion of complainant and her husband, that they supposed they had 
conveyed something by this deed. They told their daughter Hattie 
that this was what they "had done for her, to even up things"; that 
as they had giA'en her sister nearly |30,000, and they wanted to 
treat aJl the children alike, "we hâve done more for you in giving you 
three-fifths of the house." When this daughter afterwards recon- 
veyed a portion of her share in this property to her two brothers, the 
complainant was very much grieved, and remonstrated with her. 
There was no occasion, on her theory of this case, for such grief 
or remonstrance, for, if the deed had not been delivered, she had a 
right to recall the proposed, gift, and thus annul Hattie's attempted 
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transfer. If the deed was not to be delivered, Hattie, in fact, got 
nothing by the three-fifths stated therein to be given her if the 
grantor saw fit at any time to change her mind. Finally, the corn- 
plainant, after having learned that thèse deeds had been recorded, 
and that the défendant Arthur B. Wright had made a conveyance 
to his -wife, made no complaint to said Arthur B. Wright, and did 
not institute this suit until some 16 months after she learned of the 
transactions complained of. If, as is contended by complainant, 
this deed was merely intended to operate after her death, such resuit 
might hâve been much better accomplished by a will, without any 
of the risks attendant upon this kind of a transaction. 

(jounsel for complainant, confronted by thèse difficulties, atterapt- 
ed to explain them by the following statement: 

"We suggest as a probable truth that Col. Wright did not want to trust the dis- 
position of this property to his wife's will; that he rather wanted her to under- 
stand that if she did not dispose of the property dnriag her life (an event which, 
perhaps, he consldered improbable), that she had finally dlsposed of it by deed. 
She probably never could hâve been induced to malîe this deed, except upon the 
understanding that she was to hâve fuU control and disposai of her property, dur- 
ing her life, and was therefore tqld that she could dispose of this property at any 
time during her life, but, if she did not, it was to go aceording to the tenus of this 
deed. There is nothing unreasonable or improbable in this view of the case, and 
it States, as it seems to us, What is altogether the real truth of the matter." 

To this theory there are several objections. There is no évidence 
that Col. Wright distrusted his wife, or attempted or proposed to 
deceive her as to the eflect of said deed. It is admitted that he 
originally owned this property, and deeded it to her absolutely. If 
she "probably never could hâve been induced to make this deed ex- 
cept upon the understanding" suggested this fact should hâve been 
shown by her testimony. In the absence of such proof, it is incred- 
ible that a skilled lawyer would hâve caused such papers to bc 
executed, which, unless delivered, were false in fact, of doubtful 
validity in law, and liable to the happening of such contingencies 
as are herein claimed. If Col. Wright would not trust his wif e's dis- 
position by will, why should he hâve trusted her pretended disposi- 
tion by an undelivered deed, which might at any time be revoked. 
Purthermore, the claim of complainant as to the effect of this trans- 
action rests upon a somewhat shadowy and uncertain recollection 
of alleged conversations. It may well be, after the lapse of 10 
years, that the statements now relied upon to show that the deed 
was not to hâve been delivered, w-ere merely explanations made by 
Dexter Wright to his wife that the deed would not hamper or in- 
terfère witli her life use of the property. It is signiflcant in this 
connection that much of the testimony of the complainant and of 
Mrs. Hewitt is consistent with this view, and omits the référence 
to the power to sell or mortgage. Thus, Mrs. Hewitt says that 
Dexter Wright said : "Maria, I want you to understand thoroughly 
that this does not hamper you in the least. The home is yours, and 
always will be. After your death and my death, if it is intact, it 
goes to the three children, Hattie, Paul, and Arthur." The com- 
plainant, a woman 71 years of âge, whose memory is admittedly very 
poor, and proved to be very treaeherous as to several matters, in 



798 77 FEDERAL REPORTER. 

testifying as to the conversations with. her husband, repeatedly 
omits the alleged statement that she could sell or mortgage the prop- 
erty. It is undisputed that the instruments in question are in the 
handwriting of Arthur Wright, this défendant, and that he was the 
favorite son of this complainant. The testimonj^ as to Dexter 
Wright's taliing the papers home, and showing them to his daugh- 
ter, is not necessarily inconsistent with the defendant's statement 
that they were kept hy him in his desk, in his father's office. And, 
flnally, the mother and sisters of the défendant Mrs. Arthur Wright, 
corroborating her évidence and that of her husband, testify to several 
conversations in which Mrs. Wright asserted that Paul Wright had 
an existing interest in the property, which was capable of being 
sold, and suggested that this défendant, Mrs. Arthur Wright, should 
buy the share in the house of which Paul was the owner. This 
testimony is further supported by the testimony of Mr. Hinton. 

In View of the indeflniteness of complainant's évidence as to the 
circumstances attending this transaction, the uncontradicted évi- 
dence of her and her daughter's acts, indicating their idea that this 
deed had been operative in creating existing interests in the grantees, 
and her failure forthwith to object and assert her rights after dis- 
covery that défendant had recorded the deed, this court cannot find 
that this complainant understood and intended that said deed should 
not be delivered. The utmost that can be presumed from her évi- 
dence is that she, admittedly having great confidence in her husband, 
intrusted to Mm the préparation and exécution of said instruments, 
and their ultimate disposition in efEecting the distribution of said 
property. Except for the altered relations of the parties and the 
family disagreements, it would probably hâve been immaterial wheth- 
er the deed was or was not delivered. In either event her life estate 
in the property would hâve been practically accordant with her un- 
aided recollection of Col. Wright's statements to her. This court, 
therefore, would not feel justifled in setting aside this voluntary 
family conveyance, upon the considération of affection, purporting 
to hâve been executed with the întent to effect an actual family 
settlement, and found in the possession of one of the grantees. 
Souverbye v. Arden, 1 Johns. Ch. 240. 

This conclusion renders it vmnecessary to consider the claim that 
the défendant Harriet S. Wright is a bona flde purchaser for value. 
Let the Mil be dismîssed. 



COLUMBIA BUILDING & LOAN ASS'N t. GRANGE et al. 

(Circuit Court, D. Montana. November 9, 1896.) 

No. 378. 

Injokotion AGAiNST Statb Oppicbrs— Equitt JxrRisDicTiON-— Building and 
LoAN Associations. 

Complainant, a building and loan association, alleged, in its bill, that a 
statute of the state of Montana relative to the business of such associations 
Imposed such oppressive and unjust restrictions that it could not comply with 
them; that it had ceased to transact new business in the state, and was 
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only holding its securities, already taken from résidents of the state, and 
collecting payments as they fell due; that the officiais of the state had noti- 
fied it in writing that it was required to comply with the ternis of the act, 
and, if it failed to do so, proceedings wonld be taken against it to enforce 
certain fines and penalties, and a receiver of its property would be applied 
for; aud thereapon complainant sought to enjoin the state officiais from such 
action. Eeld, that the bill showed no right to the équitable relief sought, since 
it was not positively alleged that the complainant had failed to do the acts, 
failure to do which would subject it to penalties under the act, nor that there 
would be a multiplicity of suits to enforce such penalties, and since the in- 
vaUdity of the act, if it contravened the constitution of the United States, 
wonld be a défense to actions to enforce such penalties, and any gronnd of 
équitable relief would be equally available as a défense in proceedings to 
appoint a receiver. 

Shropshire & Burleigh (Jabez Norman and J. Warren Miller, of 
counsel), for complainant. 
H. J. Haskell, Atty. Gen., for défendants. 

KNOWLES, District Judge. The plaintifE in this action is a cor- 
poration organized and existing under and by virtue of the laws of 
the state of Colorado. The défendants Grange and Cléments are 
the members of the board of commissioners of building and loan 
associations for the state of Montana, and the said Haskell is the 
attorney gênerai of the said state of Montana, and the légal adviser 
and counsel for the said board of commissioners. The said défend- 
ants are ail résidents of the said state of Montana. The complaint 
allèges that the amount in controversy exceeds the sum of |2,000. 
The object of this suit is to obtain an injunction against défendants, 
commandlng and enjoining them, and each of them, their attorneys 
aud agents, from carrying out their threats, mentioned in the com- 
plaint, and applying for or having a receiver appointed for plaintiff 
in the state of Montana by any court therein, on the ground that 
plaintiff fails or refuses to comply with the tenus and provisions of 
the act in the bill mentioned, and entitled "An act to provide for the 
organization, government and control of building, loan and saving 
associations, both domestic and foreign, doing a gênerai business 
throughout the state of Montana," and from in any manner inter- 
fering with ail and singular the contracts of the plaintiff herein spec- 
ifled, and from prosecuting plaintiff in any court of Montana for the 
collection of any fines or penalties in the premises. 

The bill of complaint sets forth that plaintiff is a national build- 
ing and loan association, and has heretofore been engaged in the 
usual business pertaining to such a building and loan association, 
in Montana and other states, and at the présent time has, in the 
state of Montana, 64 shareholders, who ov^n 230 shares of the said 
association, and that plaintiff has loaned the sum of |37,851 upon 
real estate and pledges of stock, and upon pledges of stock alone 
1575. The bill further sets forth that plaintiff, since the passage 
of said act, has not attempted to transact its usual or ordinary busi- 
ness within the state of Montana ; that the terms of said act are so 
oppressive, unjust, and exacting that plaintiff could not comply with 
the terms thereof, and has retired from the state of Montana, and ia 



800 77 FEDERAL REPORTER. 

not now, and has not been since the passage of said act, carrying on 
or transacting any new business in said state; that it is merely hold- 
ing its notes and securities already taken and obtained for money 
invested in the said state, and receives simply from its borrowers 
payments from time to time made on said securities as the same be- 
come due. 
The défendants wrote to plaintiff the f ollowing letter : 
"Your attorney, Mr. Shropshire, informa me that it is the express intention of 
your Company to décline to qualify and comply witli the laws of this state as passed 
by the Fourth législative assembly to wit, 'An act to provide for the organization, 
government and control of building, loan and saving associations, both domestic 
and foreign, doing a gênerai business throughout the state of Montana.' I am 
advised that the construction you place upon this law is that, as you suspend 
the sale of stock and the further making of loans in this state, it is not obligatory 
upon you to comply with the said law. You perhaps are not aware of the fact 
that the législature amended the printed bill which was sent you, as I uuderstand, 
by Mr. Shropshire, and that section 43, a copy of which is herewith inclosed, is 
intended to compel ail associations who hâve qualified or hâve been doing busi- 
ness in this state to corne under the provisions of the act, and a failure to do so 
will, in the opinion of the attorney gênerai of this state, render such association 
liable to ail the penàlties provided by the law. Acting under the advice of the 
attorney gênerai, it is the purpose of the board of commissioners to ask the courts 
having proper jurisdiction to appoint a receiver and take charge of the assets of 
any foreign association who fails to comply with this act and who is doing busi- 
ness in this state. And, further, we will require the bonds of the officers who 
handle any money (see section 23 of said act) to be filed satisfactory to the com- 
missioners, and any association whose officers fail to raaintain the bonds or fidelity 
insurance as required by this act will be liable to a fine of $100 for each day such 
association transacts business after such bond becomes due. The attorney gên- 
erai holds that an association cannot simply refrain from doing one class of busi- 
ness, and still do another, within the confines of this state, and be exempt; that 
is to say, the law is intended to cover the accumulation of money by co-opera- 
tion within the state of Montana, and collections of installments and stock from 
your members within this state would be one of the branches of business that 
this bill intended to cover. You are therefore notified to file your report of busi- 
ness, as set ont in section 44 of the act; to file bonds of your ofiicers handling 
money, drawing checks, etc., for a sum equal to the amount of your monthly re- 
ceipts; and, further, that you are required to deposit, as provided in section 43 of 
said act, ail of your mortgages taken in this state with the state treasurer of this 
state; and, further, that you are required to furnish the board of commissioners 
with a certificate showing that you hâve $100.000 deposited with some state 
ofiîcer or duly-incorporated trust company or bank, in trust, for crédit of ail the 
members of your association, as required by section 37 of this act. Should you 
fail to comply with the demand set forth by the lôth of April, 1895, the •'om- 
missioners will report your failure to the attorney gênerai for such action in the 
matter as he may deem proper, and to enable him to notify the proper county 
officers to proceed against your company for the collection of such fines and pen- 
àlties as the law may provide." 

Plaintiff sets forth in the bill that certain sections of the act, 
above referred to, require of it certain duties, and provide certain 
penàlties for a failure to perform the same. The substance of thèse 
sections are set forth in the bill, and they are stated to be sections 
23, 25, 26, 28, 30, 34, 37, 41, 43, and 44. In section 31 of said act it 
is provided, as alleged in the bill, that if, in the opinion of said com- 
missioners appointed in pursuance with the provisions of said act, 
any such corporation as plaintiff has been violating any of the provi- 
sions of said act, the attorney gênerai is authorized to apply to the 
district court of the county in which the association may be doing 
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business for an injunction restraining the said association from pro- 
ceeding with its business, and that, in the discrétion of the judge of 
said district court, receivers may be appointed to take possession 
of the property and effects of said association. It is claimed, in 
the bill, that the appointment of a receiver, with the powers and au- 
thority specifled above, will impair the obligation of plaintifl's con- 
tracts witb its stockholders, and also that, if the défendants are al- 
lô wed to enforce the provisions of the above act, and subject it to 
the penalties and restrictions thereof, they will deprive plaintiff of 
the equal protection of the laws. It is also urged in the bill, if said 
receiver is appointed to take charge of plaintifE's property in Mon- 
tana, its property will be taken without due process of law. 

To this bill défendants flled their démarrer, the ground of which 
is as follows, namely : That it appears, by the plaintiff's own show- 
ing by said bill, that the complainant has not made or stated such a 
cause as does or should entitle it to any such discovery or relief as 
is hereby sought or prayed for from or against thèse défendants. 

The question is thus presented as to whether the bill présents 
sufflcient facts to justify the court in granting the injunction prayed 
for. "To authorize the remedy by injunction, the violation of a 
légal right of property is not enough. There must also be some 
spécial and recognized ground of equity jurisdiction, set forth by 
proper allégations and showing ; for instance, a reasonable appréhen- 
sion of irréparable injury to complainant, or that he has no adéquate 
remedy at law, or that an injunction is necessary to avoid a multi- 
plicity of suits." Beach, Mod. Eq. Prac. § 758. It will be observed 
that the plaintiff seeks to enjoin the bringing of certain actions at 
law against it for the recovery of certain penalties and forfeitures. 
It might be inferred that there would be a multiplicity of suits in- 
stituted to recover thèse. There is no reason, however, why they 
might not be ail embraced in one suit. It does not fully appear, 
however, that the right under the statute to bring any such suits 
hâve actually accrued. It is alleged that défendants hâve demanded 
of plaintiff that it perform the acts mentioned in said sections. It is 
not alleged, however, that plaintiff has failed or refused to perform 
them, and that it has thereby ineurred a liability to pay the penal- 
ties and forfeitures named in said acts. The allégation that plain- 
tiff has ceased to do business in Montana, save collecting what is 
due it on subscriptions of stock and on securities given to secure 
money loaned, would lead to the inference that it had refused to per- 
form the acts demanded by défendants, and had thus ineurred lia- 
bility for the forfeitures and penalties named in said sections of the 
statute. But there are no direct allégations to this effect. The 
facts upon which an injunction is claimed should be made to appear 
plainly, and not arrived at from inference or conjecture. High, Inj. 
§35. 

The suits for forfeitures and penalties would be actions at law. 
The fact that the sections which déclare such forfeitures and pen- 
alties are unconstitutional can be urged at law, as well as in equity. 
If it appears that there is an adéquate remedy at law, this court, sit- 
77 F.-51 
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ting în chancery, bas no jurisdiction of the canse. If there should be 
a large number of suits brought to recoTer said penalties ajid forfeit- 
ures, tbe most thia court ought to do would be to restrain the prose- 
cution of tbose of a similar character until one sbould be tried and 
the constitutional défense settled. 

The action to appoint a receiver wonld be one in equity. In con- 
sidering the question of enjoining a suit in equity, in Iligh, Inj. § 46, 
it is said: 

"Nor does the fact that the proceedings sought to be enjoined are in a court 
of equity alter or vary the rule, since, if the person aggrieved has a good défense 
to the équitable action, it Is equally as compétent for him to urge such matter 
in his answer to that action as in a bill to enjoin." 

This View is sustained in Wolfe v. Burke, 56 N. Y. 115. 

The fact that the appointment of a receiver would work a great 
hardship and injury to the plaintiÈE would not be sufficient. There is 
no presumption that this court can indulge that, if an application 
is made for a receiver to any proper court, such court would un- 
justly appoint such receiver, or would wrongly décide the consti- 
tutional questions presented upon such application. It is theref ore 
ordered that said demurrer be, and the same is, sustained. 



STROHBIM et aL T. DEIMBL et al. 

(Circuit Court of Appeals, Seventh Circuit Jannary 9, 1897.) 

N». 328. 

1. Apphal— Final Judomeuts— Ordeb of Dischakob from Imprisonment. 

An order of the circuit court discharging from imprisonment a défendant 
held under exécution against his person upon a judgment in a civil action 
is final, and appealable to the circuit court of appeals. 

2. Imprisonment foh Debt— Order of Disohabge. 

The Illinois statute concerning discharge from imprisonment for debt (Rev. 
St. c. 72), providing, by section 34, as amended by the act of June 14, 1887, 
that no person shall be discharged under the act who neglects or refuses to 
Bchedule his property as thereby required, applies to défendants imprisoned 
under exécution» upon judgments for torts, as well as upon judgments for 
debt; and a défendant imprisoned in an action for a tort is not entitled to 
his discharge without making the schedule required by the act. 

8. Bame— Patment of Board. 

It is a sufiîcient compliance with a statute providing that uniess the créd- 
iter of a défendant imprisoned for debt shall, at the commencement of 
each week, pay in advance to the jailer the debtor's board for such week, 
the défendant may be discharged, for the creditor to pay the debtor's board 
în advance for several weeks, in one payment, and he need not make a sep- 
arate payment for each week. Per Bunn, District Judge. 

4. Same— Btatb Laws— Fédéral Priso^jers. 

State laws relative to the discharge of persons imprisoned upon final process 
în civil suits do not apply to persons committed on exécutions from fédéral 
courts, uniess such laws hâve been first adopted by act of congress, or hy 
rule of court, made under authority of law; and Rev. St. i 990, does not 
80 adopt state laws as applicable to judgments of the fédéral courts in ac- 
tions for torts. Per Bunn, District Judge. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 



8TR0HKIM V. DEIMEL. 803 

In the Eevised Statutes of Illinois (Starr & C. Ann. St.) are found tlie f ollowing 
provisions: 

Chapter 72, concerning insolvent debtors, approved April 10, 1872, in force 
July 1, 1872: 

"Sec. 2. When any person is arrested or iniprisoned upon any process issued 
for the purpose of holding such person to bail upon any indebtedness or for any 
civil action when malice is not the gist of the action, or when any debtor is 
surrendered or committed to custody by his bail in any such action, or is ar- 
rested or imprisoned upon exécution in any such action, such person may be 
released from such arrest or imprisonment upon complying with the provision 
of this act." 

"Sec. 30. In ail cases where any person is committed to the jail of any county 
upon any writ (of) capias ad respondendum or capias ad satisfaciendum issued 
in any suit, it shall be the duty of the creditor in such writ to pay the keeper of 
the jail or sherifC his fées for reeeiving such person, and his board for one week 
at the time the debtor is committed to jail and before the jailer shall be bound 
to receive the debtor, and in default of such payment, the debtor may be dis- 
charged: provided, the oflicer having such debtor in charge shall give reasonable 
notice to the creditor or his agent or attorney, if within the county, that such 
debtor is about to be committed to jail on such writ. 

"Sec. SI. Should the debtor be detained in jail under such writ for more than 
one week, it shall be the duty of the creditor, at the commencement of eacb 
week, to advance to such jailer the board of the debtor for the succeeding week, 
and in default of such payment in advance, the debtor may be discharged by 
such jailer. In case the debtor shall not be detained in such jail for any week for 
which his board may hâve been paid in advance, the jailer shall return to the 
creditor, or his agent or attorney, the amount so advanced for and unexhausted 
in boarding." 

"Sec. 34. In any case where the défendant arrested upon final process shall 
not be entitled to relief under the provisions of this act, if the plaintifE vrill ad- 
vance the jail fées and board in manner hereinbefore provided, the défendant 
may be imprisoned at $1.50 per day until the judgment shall be satisfied and 
the offlcer making the arrest shall endorse the exécution 'satisfied in fuU by 
imprisonment'; provided, that no person heretofore or hereafter imprisoned 
under the provisions of this act shall be imprisoned for a longer period than six 
months from the date of arrest, and ail persons imprisoned under the provisions 
of this act for the period of six months or more at the time this act takes 
effect, shall thereupon be immediately discharged; provided, however, that no 
person shall be released from imprisonment under this act who neglects or refuses 
to schedule in manner and form as provided by this act" 

The provisos in this section were added by amendment on June 14, 1887 (Law» 

1887, p. 194). 

Chapter 77, concerning judgments, decrees, and exécutions, approved March 
22, 1872, in force July 1, 1872: 

"Sec. 5. No exécution shall issue against the body of the défendant except 
when the judgment shall bave been obtained for a tort committed by such de- 
fendant or unless the défendant shall bave been held to bail upon a writ of capias 
ad satisfaciendum (respondendum) as provided by law, or he shall refuse to 
deliver ùp his estate for the beneiit of his creditors." 

"Sec. 62. If, upon the return of an exécution unsatisfied, in whole or in part, 
the judgment creditor, or his agent or attorney, shall make an affldavit stating 
that demand has been made upon the debtor for the surrender of his estate, 
goods, chattels, lands and tenements, for the satisfaction of such exécution, and 
that he verily believes such debtor has estate, goods, chattels, lands or tene- 
ments, not exempt from exécution, which he unjustly refuses to surrender, or 
that since the debt was contracted, or the cause of action accrued, the debtor 
has fraudulently conveyed, coneealed or otherwise disposed of some part of his 
estate, with a design to secure the same to his own use, or defraud his creditors; 
and also setting forth upon his knowledge, information and belief, in either case, 
the facts tending to show that such belief is well founded, and shall procure the 
order of the judge of the court from which the exécution issued, or of any judge 
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or master în chancery in the same county, certifying that probable cause is 
shown in sucli affldavit to aiithorize the issuing of an exécution against tbe body 
of the debtor, and ordering that such writ be issued; upon the filing of such 
affidavit and order with the clerk, he shall issue an exécution against the body of 
such judgment debtor." 

"Sec. 65. When a debtor ghall be arrested by Tirtue of an exécution against 
his body he shall be conyeyed to the county jail of the offlcer who made the 
arrest and kept in safe custody until he shall satisfy the exécution or be dis- 
charged according to law. Immediately upon the arrest of the défendant the ofH- 
cer making the same shall give notice thereof to the plaintiff, his agent or attor- 
ney, if in the county: provided, that no person heretofore or hereafter impris- 
oned under the provisions of this act shall be imprisoned for a longer period 
than six months from the date of arrest, and ail persons imprisoned under the 
provisions of this act for the period of one or more years from the time this act 
takes effect shall thereupon be immediately discharged: provided, however, that 
no person shall be released from imprisonment under this act vrho neglects or 
refuses to schedule in manner and form as provided by an act concerning insolvent 
debtora, approved April 10, 1872: in force July 1, 1872." 

The provisos in this section were added by amendment on June 17, 1887 (Laws 
1887, p. 213). 

T. A. Moran, Adolf Kraus, and Levy Mayer, for plaintiffs in error. 
Hiram T. Gilbert, for défendants in érror. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The circuit court, on an informai oral motion (73 Ped. 430), ordered 
the discharge of Rudolph Deimel from imprisonment in a county jail 
in Illinois, where he was held by virtue of a writ of capias ad satis- 
faciendum issued upon the judgment in the case of Stroheim v. 
Deimel, reviewed and afiSrmed by this court, as reported in U. S. 
V. Arnold, 34 U. S. App. 177, 16 C. G, A. 575, and 69 Fed. 987, and in 
Deimel v. Stroheim, Id. The discharge was ordered under sections 
30 and 31 of chapter 72 of the Eevised Statutes of Illinois, and sec- 
tion 990 of the fédéral Eevised Statutes, because the creditor had 
not, as required by the statute of the state, paid to the jailer in ad- 
vance, "at the commencement of each week," "the board of the debtor 
for the succeeding week," it being provided that, "in default of such 
payment in advance, the debtor may be discharged by such jailer." 
Before the présent case was argued upon the merits, a motion was 
made to dismiss the writ of error, on the ground that the or'der of 
discharge was not a final décision which, under section 6 of the act 
creating the circuit court of appeals (Act March 3, 1891), "jurisdic- 
tion to review by appeal or writ of error" was conferred. In sup- 
port of the motion were cited Wells v. McGregor, 13 Wall. 188; 
Harrington v. Holler, 111 U. S. 796, 4 Sup. Gt. 697; Boyle v. Zach- 
arie, 6 Pet. 648; Pickett's Heirs v. Legerwood, 7 Pet. 144; Smith v. 
Trabue's Heirs, 9 Pet. 4; Connor v. Peugh's Lessee, 18 How. 394; Mc- 
Cargo V. Chapman, 20 How. 555; Callan v. May, 2 Black, 542; Barten 
v. Forsyth, 5 Wall. 190. Per contra were cited : 3 Enc. Prac. & PI. 
124, 125; Newhart v. Wolfe, 102 Pa. St. 561; Harper v. Kean, 11 
Serg. & E. 280, 298; Gleason v. Peck, 12 Vt. 56; Avery v. U. S., 
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12 Wall. 301; Hunt v, Brooks, 18 Johns. i; Smock v. Dade, 5 Rand. 
(Va.) 639, 644; Steele v. Boyd, 6 Leigh, 547; McMUlan v. Baker, 
20 Kan. 50; Ironworks Co. v. Tappan, 56 Miss. 659; Dunlap T. Clém- 
ents, 18 Ala. 778; Chambers v. Neal, 13 B. Mon. 256; Marsh v. Hay- 
wood, 6 Humph. 210; McDonald v. Falvey, 18 Wis. 571; Lench v. 
Pargiter, 1 Doug. 68. The motion to dismiss was denled. 

If the proceedings in the circuit court had been by audita querela, 
in accordance, it would seem, with the better practice, the right to a 
writ of error would hâve been beyond question. As made upon mo- 
tion, the order of discharge was no less final in its character and 
effect. If the motion to discharge had been denied, it might be 
said, as in Boy le v. Zacharie, supra, that the court was not bound to 
act summarily, and that, as the refusai of such a motion leaves other 
remédies open, the order is not final, and therefore not appealable. 
But, by whatever method obtained, an order of discharge in such a 
case is in its nature final. Its revocation or correction cannot be 
compelled by mandamus, and the only means of relief is by writ 
of error. Ex parte Flippen, 94 U. S. 348. 

Upon the gênerai question whether the omission to pay jail fées 
in literal compliance with statutory terms entitles a prisoner held 
under civil process to discharge, a number of subordinate proposi- 
tions hâve been discussed; but it is not deemed necessary to follow 
the briefs in the minute analysis made of the statutes and cited 
cases. The provisions of sections 30 and 31 in the statutes of Illi- 
nois and like enactments of other states, it is agreed, were modeled 
after what is known as the «Lords' Act" (32 Geo. n. c. 28, §§ 13, 14); 
and, though there has not been a constant harmony of rulings toucli- 
ing the subject either in the English or American courts, it is clear 
that the tendency of the later décisions, except in California, has 
been to a strict construction of the statutes in favor of personal lib- 
erty. 1 Tidd, Prac. 382; Anon., Sayer, 102; Fisher v. Bull, 5 Term 
R. 36; Lench v. Pargiter, supra; Parker v. Harvey, Barnes, Notes 
Cas. 395; Beech v. Paxton, Id. 367; Shaw v. Gimbert, Id. 369; In re 
Franklyn, 5 Term R. 36, note; Rex v. Wilkinson, 7 Term R. 156; 
PeopleV. McHugh, 19 Chi. Leg. News, 177; Hanchett v. Weber, 17 
111. App. 114; Lambert v. Wiltshire, 144 111. 517, 33 N. E. 538; Ex 
parte Lamson, 50 Cal. 306. 

The contention of the plaintiffs in error is — First, that the Illinois 
statute does not apply to prisoners held under process issued from 
the courts of the United States; and, second, that, if it does apply, 
there was in this instance a failure to conform to its requirements. 

Upon the flrst proposition our attention is called to the décision in 
McNutt V. Bland, 2 How. 9, involving statutes of Mississippi, and 
to the fact that there is another statute in Illinois (chapter 75, Rev. 
St., approved March 3, 1874) which makes spécial and distinct pro- 
vision for prisoners committed under fédéral authority, requiring 
that the fées of the jailer be paid by the marshal or the person de- 
livering the prisoner. The argument is that the provisions of sec- 
tions 30 and 31 of chapter 72, enacted in 1872, and the amendment 
of 1887, should not be regarded as intended to apply to the fédéral 
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prisoners, slnce they are especially provided for in the other enact- 
ment, which, excepting the amendment to section 31, is tlie later act 
of the two. Thiis view is borne ont by the décision in McNutt v. 
Bland, unless by later législation of congress a différent rule bas 
been introduced. In Mississippi, as in Illinois, there was a spécial 
provision for prisoners committed under fédéral process, and a dis- 
tinct and more gênerai provision for the régulation of imprisonment 
on civil process. In the case referred to, the latter provision was 
held to be only a municipal régulation for the guidance of state offi- 
ciais; and we are unable to see that sections 30 and 31 of the Illi- 
nois statute, besides being a local municipal régulation, can consti- 
tute a restriction upon imprisonment for debt upon fédéral process, 
unless given that eflect by force of section 990 of the Revised Stat- 
utes, the substance of which seems to hâve been first enacted in the 
acf of February 28, 1839 (5 Stat. 321). The case of McNutt v. Bland 
was decided in 1844, but the cause of action accrued in 1837. The 
proposition, in the opinion below, that section 990 is applicable to 
judgments for torts, it is contended, is inconsistent with the opin- 
ion of this court in U. S. v. Arnold, supra, where it was said that 
" 'imprisonment for debt,' as used in this and like statutory provi- 
sions, means debts arising out of contracts, and does not extend to 
actions for tort nor to flne« or penalties arising from a violation of 
the pénal laws of the state." Whether the circuit court was justi- 
fled in treating that part of the opinion as a dictum only, intended 
simply as a réitération of the rule that in a constitutional provision 
abolishing imprisonment for debt the word "debt" does not neces- 
sarily comprehend, and should not be construed as comprehending, 
judgments in tort, we do not deem it necessary now to consider. 
See In re Tool Co., 160 U. S. 247, 16 Sup. Ct. 291; Railroad Co. v. 
Schutte, 103 U. S. 118, 143. Neither do we consider section 991, 
which, as stated in McNutt v. Bland, "provides for the mode of dis- 
charging insolvent debtors, committed under process from the courts 
of the United States." 

We rest our décision upon the second proposition, that, if the 
state statute be conceded to be applicable, there was a failure to 
comply with its requirements. Let it be assumed that, once a judg- 
ment is rendered in an action for tort, it becomes a debt in such 
eense as to be embraced in a statutory provision concerning impris- 
onment for debt, and so, coming within the scope of section 990, is 
brought thereby under sections 30 and 31 of the statute of the state. 
The full conséquence of the proposition must be accepted, and, when 
a diseharge from imprisonment is sought, it must be upon the con- 
dition prescribed, that no person shall be released who neglects or 
refuses to schedule in the manner and form provided by the act 
of which those sections are a part. To say that the requirement to 
schedule does not apply to such judgments is to départ from the 
assumption that a judgment in tort becomes a debt within the mean- 
ing of section 990, and consequently within the meaning of sections 
30 ami 31 of the state statute. If sections 2 to 11 of chapter 72 
hâve no application to a prisoner taken on process upon a judgment 
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in tort, on what ground can it be said that sections 30 and 31 of the 
same act apply to such a prisoner? On the other hand, if imprison- 
ment under a judgment in tort is imprisonment for debt, within the 
meaning of section 990, what difficulty is there in adhering through- 
out to the idea of debt, and requiring compliance upon that theory 
with ail the conditions of the statute? If the statute cannot be ap- 
plied in ail essential particulars, it should be applied in none. But 
while it is true that section 2 of chapter 72 and the following sec- 
tions, which prescribe the proceedings by which a discharge from 
imprisonment shall be obtained, do not in terms apply to prisoners 
held under judgments for torts, yet when section 34, which, by its 
original terms, "arrested on final process," did include judgments 
for torts, was so amended as to provide that no one should be releas- 
ed under the act who neglected or refused to schedule in manner 
and form as provided by the act, the clear effect was to malie the 
manner and form prescribed applicable thereafter to prisoners com- 
mitted by virtue of process upon judgments for torts. If référence 
be made to chapter 77, which, it would seem clear, must be deemed 
to be in pari materia with chapter 72, the same observation^ are 
applicable. Section 5 of that act, if it did not give, recognized the 
right to take, exécution against the body of the défendant upon a 
judgment for tort; and it follows that section 65 of that act, both 
before and after the amendment of 1887, had référence to prisoners 
held under such judgments, as well as to those referred to in sec- 
tion 62 of the same act; and when the amendment was added to 
section 65, "that no person shall be released from imprisonment un- 
der this act who neglects or refuses to schedule in manner and form 
as provided by 'An act conceming insolvent debtors,' " etc. (chapter 
72, supra), the plain intention and effect were to include défendants 
in judgments ex delicto, as well as défendants in judgments ex con- 
tractu, who, by subséquent fraudulent conduct, should become sub- 
ject to exécution against the person. 

The order discharging the défendant in error from imprisonment 
is reversed and set aside, and the court below directed to discharge 
the writ, and remand the prisoner to the custody of the jailer, to be 
held until discharged according to law. 

BtnSTN, District Judge (concurring in the conclusion). I concur 
fully in the gênerai conclusion that the order of the circuit court dis- 
charging the prisoner must be reversed. I also agrée that, if the 
provisions of the Illinois statute cited in the opinion are applicable 
to the case, the provision in regard to the debtor's scheduling his 
property before he is entitled to a discharge is also applicable, and 
that the order of the circuit court should be reversed, because the 
statute in that respect bas never been complied with. But I would 
place the décision upon quite différent, and, to my mind, more con- 
clusive and satisfactory, grounds. The opinion of the court leaves 
undecided the two points mainly argued by counsel, and upon one 
of which the décision of the circuit court discharging the prisoner 
was based. 
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1. The Illinois statute relied upon by fhe prisoner and by the cir- 
cuit judge in his opinion provides: 

"Sec. 30. In ail cases where any person is committed to the jail of any county 
upon any writ (of) capias ad respondendum or capias ad satisfaciendum issued 
in any suit, it shall be tlie duty of the creditor in such writ to pay the lieeper 
of the jail or sheriffi his fées for receiving such person, and his board for one 
•n'eelt at the time the debtor is committed to jail, and before the jailer shall be 
bound to receive the debtor, and in default of such payment, the debtor may be 
discharged: provided, the officer having such debtor in charge shall give reason- 
able notice to the creditor or his agent or attorney, if within the county, that such 
debtor is about to be committed to jail on such writ. 

"Sec. 31. Should the debtor be detained in jail under such writ for more thau 
one week, it shall be the duty of the créditer, at the commencement of each 
week, to advance to such jailer the board of the debtor for the succeeding week, 
and in default of such payment in advance, the debtor may be discharged by 
such jailer. In case the debtor shall not be detained in such jail for any week 
for which his board may hâve been paid in advance, the jailer shall return to 
the creditor, or his agent or attorney, the amount so advanced for and unes- 
hausted in board." 

When the prisoner was arrested and sent to jail, a week's 
board was paid by the creditor in advance, according to the statute ; 
bxit for mère convenience of sending, being nonresidents of the 
state, after the flrst week the money was sent in sums larger than was 
required to pay just a week's board in advance, but was always sent 
in advance. So that there was no time when the jailer was entitled 
to discharge the prisoner, unless because the board bill was paid 
more in advance than was required by the statute; and it is on this 
ground the prisoner asked to be discharged, and was discharged by 
the court below. This is one of the points mainly relied upon by the 
défendants in error, both in the circuit court and in this court. It 
is fairly in the case, and may just as well be decided. In my judg- 
ment, this point should be ruled against the prisoner, and the order 
of the circuit court reversed on that ground. I am willing to go as 
far as any one in adopting a strict construction in favor of personal 
îiberty, provided, always, that a remuant of propriety and good légal 
sensé attend the décision. This provision of the statute was evident- 
ly intended as an indemnity to the jailer for the prisoner's board 
while in jail. The prisoner was not liable for that. The creditor 
must pay it, and, as a security to the jailer, it was provided that he 
must pay it in advance, so that the jailer would not hâve to trust 
to the creditor. If the creditor should not keep the board bill up by 
paying a week in advance, the jailer might discharge the prisoner. 
He was not obliged to, but he might do it. The prisoner had no in- 
terest in the matter of the board, except that it should be furnished 
him at the creditor's cost. If he got his board, it was no great con- 
cern of his how long in advance it was paid for by the creditor. The 
circuit court held that a strict compliance with the statute required 
the board to be paid just a week in advance, and not more; and, 
because it was paid two weeks in advance, the prisoner was entitled 
to be discharged. I know of no décision, ancient or modem, English 
or American, adopting so strict a rule of construction, and a priori 
would never expect to flnd one, for it would seem beyond question 
that payment of the board bill two weeks or more in advance is not 
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only a snbstantial, but a literal, compliance with the statuts. Pay- 
ment two weeks in advance includes payment a week in advance. 
When one week is closed ont, the money for the next week is al- 
ready in the hands of the jailer, as required by the law; and who is 
wronged by the money lying there a week or two weeks longer than 
the statute requires? 

The English act, commonly called the ''Lords' Act," after which 
most of such statutes are to some extent modeled, provided for pay- 
ment of a certain sum direct to the prisoner. There the prisoner 
was liable for his boajrd, and the tender of the money to offset the 
board was required to be made by the creditor to the debtor on a 
day certain in each week. But I flnd no English case and no Amer- 
ican case holding that a payment before the day is not good pay- 
ment. On the contrary, there are many décisions of the English 
courts to the effect that payment after the day, if but a little after, 
and under circumstances showing no willful default, is a compliance 
with the law. In Beech v. Paxton, Barnes, Notes Cas. 367, where 
payment was required to be made on Monday, it was held that pay- 
ment on Tuesday was sufficient. So, in Shaw v. Gimbert, Id. 369, 
where payment should hâve been made on Monday, and was made on 
the subséquent Priday, a discharge was refused because there was 
no willful default. In Parker v. Harvey, Id. 395, it was held that 
a mistake is not to be taken advantage of if the tender be re- 
lient. A very strict construction, contrary to the English cases, 
îiiight require a discharge when payment is made at any time 
after the day required, though it should be but a day or even a frac- 
tion of a day ; but I cannot give my assent to the doctrine that pay- 
ment two weeks or more in advance is not a compliance with the pro- 
vision which requires payment of one week in advance, or that the 
<;onstruction which I contend for is not in accordance with ail the 
just requirements of personal liberty. 

The case most nearly allied to the one at bar is that of Ex parte 
Lamson, 50 Cal. 306. The statute of California diiîered from the Il- 
linois statute in providing that, in case the board bill was not paid 
for one week in advance, the prisoner must be discharged. The full 
report of the case is as follows: 

"On the 14th day of Maich, 1871, a jiidgment was rendered in the district 
court of the Fifteenth judieial district, in faTor of A. M. Burns, against the 
petitioner, in a civil action, for the sum of $15,404.94, and coiivicting him of 
fraud. On the 3d day of August, 1875, the petitioner was arrested on an ex- 
< fiîtion issued on the judgment, and imprisoned ia the jail in San Francisco. 
About one weeli after the petitioner had been imprisoned, the attorney for the 
lilaintiflf called on the deputy sheriff, and tendered him twenty dollars to pay 
the expense of keeping the prisoner; but he said he was bnsy, and could not re- 
ceive tlie money then, and Pierson repliod that he could hâve the money at any 
time. On the 16th of September following, I^ierson paid the sheriff for the sup- 
])ort of the petitioner, from the time of his arrest to the 24th of September. On 
the 23d of September, the petitioner applied to the suprême court for his dis- 
charge on habeas corpus. 

"By the court: The 1154th section of the Code of Civil Procédure requires 
the plaintifE in exécution, who bas caused the défendant to be arrested in a civil 
action, to advance to the jailer moneys sufficient for the support of the défend- 
ant while in jail, for one week, and also to make a similar weekly advance for 
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the 8ame purpose during the imprisonment, and provides th'at, in éttse of the 
failure of the plaintiff to do so, the défendant must be discharged from custody 
by the jailer. The failure upon the part of the plaintiff to comply with thèse 
requlrements of the statute does not per se operate as a discharge of the défend- 
ant. Hia interest, so far as he can be said to hâve one, is merely that he be fur- 
nished with proper support while detained in custody. If he be adequately mi!:u- 
tained and supplled, it is no concern of his as to the state of the accounts be- 
tween the jailer and the plaintiff in exécution. If the plaintiff satisfy the claim 
of the jailer, or the latter be willing to trust to the former for reimbursement for 
supplies furnished the défendant, the purpose of the statute is satisfied. It ré- 
sulta from the.se views that the prisoner must be remanded, and it is so ordered." 

2. ïhere was another question discussed bj counsel and submit- 
ted, which, in my judgment, is conclusive of tliis case, and that is 
whether the statutes of Illinois bave any application to a prisoner 
conflned in jail under a judgment for tort in a fédéral court. This 
question bas been passed upon more tban once by tbe suprême court 
of the United States, and it is fairly in the case for décision. Espe- 
cially in McNutt v. Bland, 2 How. 9, the précise question hère pre- 
sented was discussed and decided. In that case the défendant had 
been arrested by the marshal upon an exécution upon a judgment in 
tort, and imprisoned in a Mississippi jail. By the act of Mississippi, 
the créditer was required to pay the prisoner's board, which he failed 
to do. The prisoner was thereupon discharged, upon an order of the 
State court. The créditer sued the sheriff for an escape, claiming 
that the state laws were a municipal régulation, and did not apply 
to a case in the fédéral court. The suprême court of the United 
States sustained this view. The conformity act of May 19, 1828, in 
force in 1844, when this décision was made, is, in my judgment, not 
so diiïerent from those since passed as to make the décision inap- 
plicable at the présent time. Tbe language of that act is as broad 
and as clearly inclusive of final process as any statute passed since, 
and yet the suprême court held that : 

"ïhis law, by its own force, cannot apply to persons committed on exécutions 
from the courts of the United States. It must first be adopted by act of con- 
gress or some rule of court, under the authority conferred on the courts of the 
TJnited States by law. It is a peculilar municipal régulation, applicable and in- 
tended to apply only to persons committed under state process. • * * The 
act of congress passed in 1800 pro vides for the mode of discharging insolvent 
dcbtors, committed under process from the courts of the TJnited States and the 
cases in which it may be done. It is obligatory on the sheriffs in every county 
of the States who hâve acceded to the resolution of 1789, and no discharge under 
any state law not adopted by congress, or a rule of court, can exonerate the 
officer." 



ST. LOUIS & S. F. RY. CO. v. BARKER. 

(Circuit Court of Appeals, Bighth Circuit. December 14, 1896.) 

No. 615. 

Railroad Compaîîies— Accident at Cbossing— Contributokt Negliobnce— Question 
FOK Jury. 

Plaintiff was engaged, with a wagon and team of oxen, in delivering railroad 
ties at a point on the Une of defendant's railroad. He had unloaded a quan- 
tity of ties, and was retuming for another load, by a road crossing the rail- 
road tracks. From a point about 180 feet from the crossing, he had a view np 
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the track for 400 yards from the crossing, and, looking and listening at this 
point, he dld not see or hear any train. iSetween this point and the croasing. 
the view of the track was obstructed until within 12 or 16 feet of the crossing. 
PlaintifE was familiar with the locality and with the signais given by trains, 
and he rode towards the crossing, seated on the reach of the wagon, which 
rattled some, and did not stop to listen again, but relied on the usual signal 
being given by any train that might approach the crossing. When he reached 
a point about 12 feet from the track, he saw a train coming, at about 20 
miles an hour. He then jumped from his seat, and ran to the heads of bis 
oxen, which was his only means of stopping them, and, while he was trying to 
do so, the oxen were struck by the train, and thrown upon plaintiff, who was 
injured. ïhe évidence as to whether the engine whistled for the crossing at 
the usual point, 500 yards away, which would hâve given plaintiff time to stop, 
was conflicting. Hdd, that plaintiff's failure to stop, and listen for a train, 
between his starting point and the crossing, was not conclusive évidence of 
contributory négligence, but the question was for the jury. Sanborn, Circuit 
Judge, dissenting. 

In Error to the United States Court in the Indian Territory. 

Edward D. Kenna and P. L. Soper, for plaintiff in error. 
R. Sarlls, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This was a railroad-crossing case 
which originated in the Indian Territory. W. N. Barker, the défend- 
ant in error, who was the plaintiff below, was driving an ox team 
across the track of the St. Louis & San Francisco Railway Company, 
the plaintiff in error, at a place called "Moyer's Switch," in the In- 
dian Territory, when he was struck by one of the défendant com- 
pany's freight trains, and sustained injuries on account of which 
he instituted the présent action. As the sole question presented 
by the record is whether the trial court erred in refusing to direct 
a verdict for the défendant, it will be necessary to state the cir- 
cumstances under which the injury was sustained somewhat in dé- 
tail. The proof tended to show the f ollowing f acts : At the place 
where the accident occurred, the defendant's railroad track runs 
north and south, and is crossed at right angles by a country road 
which runs east and west. About 180 feet east of the crossing of 
the main track, the highway in question is also crossed by a spur 
track, which unités with the main track some distance north of the 
main crossing. At the time of the accident a large number of rail- 
road ties were piled on the north side of the road in the angle formed 
by the junction of said tracks, which obstructed the view to the 
north to such an extent that, for the entire distance between the 
crossing of the spur track and the main track, a train approaching 
from the north could not be seen by a tra vêler on the highway until 
he was within 12 or 16 feet of the main track. The highway de- 
scends slightly as it approaches the main crossing from the east, 
and to the north of the crossing, for some distance, the railroad track 
passes through a eut which is from 3 to 4 feet deep. On the day of 
the accident the plaintiff was engaged in hauling railroad ties with 
an ox team from a point somewhere on the west side of the main 
track to a point on the east side of the spur track, near the high 
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way, where the ties were being unloaded and delivered. He was re- 
turning to the west side of the main track, along the af oresaid road, 
having unloaded his wagon, and was about 12 feet from said track, 
when, looking up the eut, he discoyered a freight train approaching 
from the north. He immediately jumped from his wagon, towards 
the head of his team, and attempted to stop them, but the oxen were 
in such close proximity to the track that they were struck by the 
engine as it passed, and were thrown upon the plaintiff. The train 
was running at the rate of 20 miles an hour, and perhaps faster. It 
gave no warning of its approach until the engine was within 252 
feet of the crossing, when the engineer, discovering the oxen about 
to go upon the track, sounded several short, sharp whistles, which 
gave the first warning to the plaintiff that a train was approach- 
ing. It was usual to sound the whistle for that road crossing at a 
point about 500 yards north of the crossing, and the plaintiff was 
aware of the custom, as he had been engaged in hauling and unload- 
ing ties at that switch for about three months prior to the accident. 
The défendant company oflered some testimony tending to show 
that, on the occasion of the accident, a crossing signal — two long 
and two short blasts of the whistle — was given at the usual place, 
500 yards north of the crossing, and that the stock-alarm signal was 
also sounded when the engine was a short distance from the cross- 
ing, and the ox team was discovered by the engineer in close prox- 
imity to the track. There was other évidence, however, that the 
usual crossing signal was not given, and whether it was given or 
omitted was properly a question for the jury. The plaintiff testifled, 
in substance, that when he had unloaded his wagon at the point 
above indicated, east of the spur track, he listened for a train, and, 
hearing no train, took his seat on the reach of his wagon, and 
started back after another load of ties; that on the way back, 
before crossing the spur track, he had a view up the track to a 
point 400 yards north of the crossing, but neither saw nor heard the 
approaching train; that, after passing the last-mentioned point on 
his way to the main crossing, he did not hear the coming train, and 
did not stop his team to listen for approaching trains ; that his wagon 
rattled some, but that he did not stop his team, or get down and go 
forward for the purpose of looking up the track, because he sup- 
posed that, if a train was approaching, it would whistle for the 
crossing at the regular place, some 500 yards north of the crossing. 

The principal contention is that the plaintiff should bave stopped 
his team at some point intermediate between the two crossings, and 
either hâve listened for the sound of approaching trains, or gone for- 
ward and looked up the track to see if a train was coming; and that, 
because he failed to take either of thèse précautions, he was, as a 
matter of law, guilty of contributory négligence. We are not able 
to assent to this proposition. A traveler upon the highway, when 
approaching a raiiroad crossing, is bound to take every reasonable 
précaution to avoid getting hurt by a passing train. When his view 
îs unobstructed, he must look up and down the track to see if a 
train is coming from either direction, and, if he fails to take such 
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an obvions précaution, he may justly be deemed guilty of sucb con- 
tributory négligence as will prevent a recovery for an injury su»- 
tained by coming in contact with a train. Eailroad Co. v. Houston, 
95 U. S. 697, 702; Railroad Co. v. Whittle, 20 C. C. A. 196, 74 Fed. 
296, 300, and cases there cited. When intervening objecta obstrnct 
the traveler's view in either direction from tlie crossing, it is his 
duty to be more vigilant in listening for the sound of approaching 
trains; and a greater degree of care in this respect ought to be ex- 
ercised if a gale of wind, or the rattle of vehicles, or other noises 
in the immédiate vicinity, tend to deaden the sound of an approach- 
ing train, or render it less noticeable. Under some circumstances, 
it is doubtless true that a traveler upon the highway ought to stop 
his team before driving over a railroad crossing, for the purpose 
of listening more attentively or to better advantage. Stepp v. Rail- 
way Co., 85 Mo. 229, 235; Zimmerman v, Eailroad Co., 71 Mo. 476, 
486; Brady v. Eailroad Co., 81 Mich. 616, 45 N. W. 1110. On the 
other hand, when a person approaches a crossing where his view 
is obstructed, he is entitled to assume that trainmen will do their 
duty, — that those in charge of a coming train will give such wam- 
ing of its approach at such a distance from the crossing as the law 
or usage requires to be given; and, except in those cases where the 
conditions are such as to render it probable that the usual cross- 
ing signais will not be heard, it cannot be said, as a matter of law, 
that a person is guilty of culpable négligence merely because he 
does not stop his team for the purpose of listening, or does not dis- 
mount and go forward to see if a train is approaching. A rule which 
would exempt railroad companies, even when crossing signais are 
omitted, from liability for injuries sustained at railroad crossings, 
in every case where the person injured fails to stop his team and 
listen, or to dismount and go forward for the purpose of looking 
up and down the track^, would hâve an obvions tendency to make en- 
gineers less mindful of their duty. They would naturally be less 
diligent in giving crossing signais in the proportion that greater 
care was exacted of the traveling public. We think, therefore, that 
instead of adopting a rule making it the imperative duty of a traveler 
upon the highway to stop and listen, or to dismount and go forward 
when his view is obstructed, it would be wiser to leave the existence 
of that duty to be determined by circumstances. As a gênerai rule, 
the jury shonld be allowed to détermine whether the conditions were 
such that, in the exercise of reasonable care, the traveler should hâve 
stopped and listened. In the case in hand we think that the trial 
court acted properly in refusing to déclare, as a matter of law, that 
the plaintiff was guilty of contributory négligence, notwithstanding 
the admitted fact that he did not stop bis team between the two 
crossings for the purpose of listening for the sound of approaching 
trains. Before leaving the place where he had unloaded his wagon, 
he seems to hâve made reasonable efforts to ascertain, by looking 
and listening, whether a train was in the vicinity of the crossing, 
He neither saw nor heard the coming train. On his way back from 
that point to the crossing, he was riding over a dirt road at a slow 



814 77 FEDERAL REPORTER. 

gait, driving an ox team. There was no proof of any unusual 
noises in tlie vicinity, except such as may hâve been made by his 
wagon; and whether the noise so made was snch as would nat- 
utally hâve induced a person of ordinary prudence to stop and listen 
before driving across the track was a question for the jury. It ré- 
sulta from the foregoing views that the judgment below should be 
aifirmed, and it is so ordered. 

SANBORN, Circuit Judge (dissenting). The question is not 
whether the négligence of the défendant in error or that of the 
railroad compaay was the more proximate cause of the injury, but 
whether or not the négligence of the former cpntributed to that 
injury. The only négligence charged to the Company was its fail- 
ure to whistle for the crossing in proper time. Ten witnesses tes- 
tifled as to the whistles sounded by the engine. Eight testiiied that 
it whistled between 564 and 1,350 feet before it came to the cross- 
ing. One testified that he was a mile away, and did not know at 
what distance it was when he heard the whistle. The other witness 
was the défendant in error, and he testified that he did not hear 
the whistle until he saw the engine, 252 feet from the crossing. Let 
me remark in passing that it does not appear to me that there was 
any évidence hère to warrant the jury in finding that the company 
did not whistle early enough to wam Barker of the coming train. 

But conceding that the whistle was not sounded in season, that 
fact could not excuse any négligence of the défendant in error which 
contributed to his injury. In Railroad Co. v. Houston, 95 U. 8. 697, 
702, Mr. Justice Field, in delivering the opinion of the suprême court, 
said: 

"The failure of the engineer to sound the whistle or ring the bell, if such were 
the fact, did not relieve the deceased from the necessity of taking ordinary pré- 
cautions for her safety. Négligence of the cotopany's employés in theae particu- 
lars was no excuse for négligence on her part. She was bound to listen and to 
look, before attempting to croiss the railroad track, in order to avoid an approach- 
ing train, and not to walk carelessly into the place of possible danger." 

The rule hère announced was afSrmed by the suprême court in 
Schofleld V. Railway Co., 114 U. S. 615, 618, 5 Sup. Ct. 1125, and 
was followed by this court in Reynolds v. Railway Co., 32 U. S. App. 
577, 16 C. C. A. 435, and 69 Fed. 808, 811; and in Railway Co. v. 
Moseley, 12 U. S. App. 601, 6 C. C. A. 641, and 57 Fed. 921. In- 
deed, I understand this to be a well-established rule of law in this 
country. Hayden v. Railway Co., 124 Mo. 566, 573, 28 S. W. 74; 
Wilcox V. Railroad Co., 39 N. Y. 358; Havens v. Railway Co., 41 
N. Y. 296; Baxter v. Railroad Co., Id. 502; Gorton v. Railwav Ce, 
45 N. Y. 660; Rodrian v. Railroad Co. (N. Y. App.) 26 N. e! 741; 
McGrath v. Railroad Co., 59 N. Y. 468, 472. 

Now, the défendant in error testified that he had been familiar 
with this crossing for three months; that he had been over it every 
day; that he knew that it was a dangerous crossing; and that he 
knew that a train was liable to pass over it at any time. He tes- 
tified that he unloaded his wagon at a point at least 12 rods east 
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of the crossing; that at that point he could see a train approaching 
from the nortii for a distance of nearly 400 yards; and that be- 
tween that point and a point distant only 20 feet from the crossing 
he could not see an approaching train at ail, on account of the piles 
of ties. He testified that, when he had unloaded his wagon, he 
looked towards the north, and saw no train; that he then seated him- 
self on the coupling pôle of his wagon, turned his oxen, which were 
facing the east, and rode back west towards the crossing until he was 
so near to it that he could not stop his oxen until they were struck 
by the train. He had no reins upon his oxen, and no other way of 
stopping them except by jumping to their side, and striking them 
over their heads with his whip. He testified that, if he had seen a 
train approaching at the usual rate of speed when he looked to- 
ward the north before he turned his team, it would hâve passed the 
crossing before he would hâve reached it, so that a glance in that 
direction a day or a week before would hâve protected Mm against 
the danger of this crossing on this day as well as the one which 
he gave. He testified that the wagon rattled so that he thought it 
would be impossible for a man to hear a freight train coming down 
from the north at full speed. None of this testimony is contro- 
verted. Hère, then, was a man who knew he was approaching a 
dangerous railroad crossing, where a train was liable to pass at any 
time, who, on account of obstructions, could not see an approach- 
ing train for a distance of 12 rods until he was within 20 feet of 
it; who could not hear its approach because his wagon rattled so; 
who was riding behind and driving oxen that he could not stop 
otherwise than by striking them over their heads; who not only 
did not stop or listen or look before he drove upon the crossing, but 
who did not even take the ordinary précaution to walk by the heads 
of his oxen, so that he might quickly stop them as they approached 
the crossing; who did not stop the rattling of his wagon, so that he 
could hear, and did not précède his team when they came within 
20 feet of the crossing, so that he could see the approaching train, 
but who stupidly seated himself between the wheels of his wagon, 
where he could neither see nor hear, and where he could not con- 
trol his team, and drove his oxen into a collision with a passing 
train. The gênerai rule is that, the more dangerous a place is, the 
greater is the care which those who use it are required to exercise. 
Oould this défendant in error place himself in a situation where his 
eyes and ears were useless, and his team out of ready control, and 
then drive his team upon this crossing without stopping the noise 
of his wagon, and without going forward where he could see the 
coming engine and could control his team, and still be guilty of 
no négligence? In other words, does a dangerous crossing exempt 
the traveler upon the highway not only from the duty of exercising 
ordinary care, but also from the duty of exercising any care? Thèse 
seem to me to be the questions presented by this case, and I think 
they should be answered in the négative. The record appears to 
me to show without contradiction that the défendant in error exer- 
cised no care whatever to guard against the danger of the collision 
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at the Crossing, and that the exercise of ordinary care on Ms part 
would certainly hâve prevented it. For thèse reasons I am of the 
opinion that the court below should hâve instructed the jury that he 
could not recover, and that the judgment below ought to be reversed. 



SKINNEE V. BARK. 
(Circuit Court, B. D. Pennsylvania. December 2, 1896.) 

1. JcRisDicTioN— Phomfssokt Notes — AcT AtJG. 13, 1888. 

A fédéral court has no jurisdictlon in an action upon a promissory note by 
an Indorsee against a remote indorser, notwithstanding diverse citizensliip 
exists between tliem, unless the person from -wliom the indorsee dérives title 
could hâve maintained an action on the same note against the same défendant. 

2. Same — Construction of Btatdtk. 

The words "if such instrument be made payable to bearer, and be not made 
by any corporation," in the act of August 13, 1888 (25 Stat. 434), restrain the 
effect ôf the words "any subséquent holder," and hâve no restraining effect 
upon the gênerai déniai to fédéral courts of cognizance of sults on promissory 
notes or other choses in action in favor of an assignée, where suit could not 
liave been prosecuted in such courts if no assignaient or transfer had been 
made. 
8. Same. 

A., a citizen of Pennsylvania, payée of certain notes made by B., and Indorsed 
by C., txith citizens of Pennsylvania, indorsed the notes to D., a citizen of Kew 
Jersey. Held that, as A. could not hâve brought an action on the notes in a 
United States court against C, so neither could D. 

Motion for Judgment Non Obstante Veredicto. 

Tbis -was an action on several promissory notes made by George W. Price, 
a citizen of Pennsylvania, payable to Catharine J. Knapp, a citizen of the 
same state, and indorsed by George W. Bair, the défendant, also a citizen 
of Pennsylvania, and subsequently transferred by indorsement of Catharine 
J. Knapp to her brothei--in-law Robert W. Sliinner, the plaintiff, a citizen of 
New Jersey. On the trial, before DALLAS, Circuit Judge, the plaintiff gave 
in évidence the notes. The défendant asked for a nonsult, on the ground 
that the record and évidence showed that there was no jurisdietion in the 
circuit court. The motion was overruled. The défendant then endeavored 
to show a défense existing as between himself and the other original par- 
ties to the notes, but was unable to show notice thereof to the plaintiff, who- 
claimed as an innocent holder for value. The def endant's ofCer was accord- 
ingly rejeeted. The court directed the jury to find a verdict for the plaintiff, 
sub.iect to the point reserved, viz. whether the court liad jurisdietion of the case. 

The défendant contended that, as JSitinner had no right of action at ail 
except by the assignment of Mrs. Knapp, and as she, belng a Pennsylvanian, 
rould not hâve maintained an action in this court against the défendant, so 
neither ca;n Sliinner. Unçler the act of 1789, an hidorsee could hâve maintained 
an action on a note against an indorser. Irrespective of the citizenship of the 
payée or maker, becausé the claim in such a. proceeding was by a new con- 
tract, and if, as between indorser and indorsee, the citizenship was diverse, 
the requirements of law were satisiied. Young v. Bryan, 6 Wheat. 146. This, 
however, was confined to actions between immédiate indorsers and indorsees. 
Mullen V, Torrance. AVheat. 537. The act of March 3, 1875 (18 Stat. 470, 
C 137, § 1), gave jurisdietion in cases of negotiable notes where such juris- 
dietion would hâve been esCluded by the act of 1789. This was, however, 
abrogated by the act of Idarch 3, 1887, as amended by act of August 13 
1888 (25 Stat. 433, 434, § 1). It provided: "Nor sliall any circuit or dis- 
trict court hâve cognizance of any suit except upon toreign bills of exchange, 
to recover the contents of any promissory note or other choses in action in 
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favor of any assignée, or of any subséquent holder if sucli instrument be made 
payable to bearer, and be not made by any corporation, unless such suit miglit 
hâve been prosecuted in sucL court to recover tlie said contents if no assign- 
ment or transfer had been made." Tliis lias been interpreted in the case of 
Parker v. Ormsby, 141 TJ. S. 81, 11 Sup. Ct. 912, to be a restoration of the pro- 
visions of the act of 17S9, wlth an additional restriction upon the jurisdiction 
by excluding from fédéral cognizance suits in favor of any subséquent holder 
of an instrument, payable to bearer, and not made by a corporation. If the 
position of the plalntiff— viz. that the efCect of the act is to oust jurisdiction 
only where the note Is payable to bearer, and is not to a corporation, leaving 
Jurisdiction in ail cases where the citizenship of the parties to the action would 
sustain it, irrespective of the citizenship of the parties through whom the right 
of action was derived, where the note was payable to a person named— is cor- 
rect, Parker v. Ormsby cannot be sustained, for It was a case in which the 
note involved was not payable to bearer, but to a person named, and was 
not a corporation note. The only conclusion is that the court held that the 
words "if such instrument be made payable to bearer, and be not made by 
any corporation," llmit the expression "any subséquent holder," and are not 
l'eferable to the entire foregoing portion of the act. See, also, Bank v. Me- 
Nair, 56 Fed. 323. 

The plaintiff eontended that, under the restrictions of the act of 1789, there were 
two exceptions: (a) An indorser could sue an indorsee if they were eitizens of dif- 
férent States. Young v. Bryan, 6 Wheat. 146; MuUen v Torranee, 9 Wheat. 537. 
(b) The holder of a note payable to bearer could sue without référence to the citi- 
zenship of the original holder or payée, because the title passed by delivery, and 
)iot by assignment. Bank v. Wister, 2 Pet. 318; Thompson v. Perrine, 106 U. S. 
.589, 1 Sup. Ct. 564, 568. The act of 18751etdownaIl the bars so far as promissory 
notes are coneerned.andthe exceptions to the actof 1789becameof no conséquence. 
The only différence between the act at présent in force and that of 1789 grows 
ont of the words "if such instrument be payable to bearer, and be not made by 
nny corporation." This shows an intent to limit the generality of the act of 
1875, and exclude from fédéral jurisdiction actions on notes payable to bearer. 
This appears if the act of 1888 is read thus: "Nor shall any * • » court 
hâve cognizance of any suit to recover the contents of any promissory note 
* * * in favor of any subséquent holder, if such instrument be payable to 
bearer, * * * unless such suit might hâve been prosecuted in such court 
to recover said contents If no transfer had been made." As this is not a suit up- 
on a note payable to bearer, the gênerai language of the act glving jurisdiction in 
cases founded on diverse citizenship applies, and even under the act of 1789, this 
action could hâve been maintained upon the defendant's contract of indorse- 
ment. Rey v. Simpson, 22 How. 341; Good v. Martin, 95 U. S. 90. 

Alexander Simpson, Jr., for plaintiff. 
Henry Budd, for défendant. 

DALLAS, Circuit Judge. Upon the trial of this case, the plain- 
tiff proved every fact which it was requisite for him to establish 
to maintain his action, but the défendant deuied that this court was 
authorized to try it; and, the question of jurisdiction so raised ap- 
pearing to be a substantial and serions one, a verdict for the plain- 
tiff was directed, siibject to that question, which was reserved. The 
défendant has now moved for judgment, upon the point reserved, 
notwithstanding the verdict, and that motion has been heard and 
considered. 

The only material inquiry is as to the correct construction of a 
part of thé statute of August 13, 1888 (23 Stat. 434), as foUows: 

"Nor shall any circuit or district court hâve cognizance of any suit except 
upon foreign bills of exehange to tecover the contents of any promissory note 
or other choses in action in favor of any assignée, or of any subséquent holder, 
77 F.— 52 
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If snch InStruifient be made payable to bearcr, and be not made by any cor- 
poration, uniess such suit mlght bave been prosecuted In such court to recover 
the said contents If no assignment or transfer had been made." 

In my opinion, the effect of the language quoted ia to deny juria- 
diction to the courts mentioned, as well in suits to recover the con- 
tents of any promissory note in favor of any assignée, as in suits to 
recover in favor of any subséquent holder, where the instrument be 
made payable to bearei', and be not made by any corporation, uniess, 
in either case, such suit might hâve been prosecuted in such court 
to recover the said contents if no assignment (in the flrst instance) 
or transfer (in the second instance) had been made. In other words, 
I read the clause as if its immediately material terms were thua 
transposed : 

"Nor shall any circuit court bave cognlzance of any suit In favor of any as- 
signée uniess such suit mlght bave been prosecuted in such court if no as- 
signaient had been made; or In favor of any subséquent holder, If such Instru- 
ment be made payable to bearer, uniess such suit might hâve been prosecuted 
In such court if no transfer had been made." 

Parker v. Ormsby, 141 U. S. 81, 11 Sup. Ct. 912, 

It follows that the présent action is one of which this court has 
not jurisdiction. Mullen v. Torrance, 9 Wheat. 537. Judgment for 
défendant, notwithstanding the verdict 



NORTHERN TRUST CO. r. SNTDBR. 
(Circuit Court of Appeals, Serenth Circuit. January 4, 189T.) 
No. 314. 

l. COVENANTS I!I liBASB— INSURANCE MONET— APPLICATION. 

Lessees who had oovenanted to Iteep the buildings insnred for two-thîrds their 
Talue, the Insurance money to be used in rebuilding, executed a trust deed of 
the premises containing a like covenant, the trustée haring notice of the leaee. 
The buildings were insured for their full yalne, the lessor having no oppor- 
tunity lo sélect or approve the companies, and no part ôf the Insurance Seing 
made payable to him. Of a subséquent loss, only about five-sixths was col- 
lected. Held that, as it was the intention of ail parties that the Insurance 
money should be used in rebuilding, the lessor was entitled to the whole 
amonnt collected. 
1 AppEAL— Statutobt Costs— When AppbliaAnt mat Claim. 

Where the appeal ha» substantially prevailed, as where the decree is re- 
rersed as to the most important part, the appellant is entitled to the «tatutory 
costs. 

On Behearing. For prior report, see 22 O. 0. A. 47, 76 Fed. 34. 
Charles A. Dupée, Noble B. Judah, Monroe L. Willard, and Henry 
M. Wolf, for appellant. 
John A. Henry and Otto Gresham, for appellee. 

JENKmS, Circuit Judge. Counsel for the appellant in the péti- 
tion for a rehearing properly criticises the argument of the opinion 
which is based upon the assumption that the amount of the Insur- 
ance upon the buildings, |10,207.01, should be taken to represent 
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two-tliirds of the full value of the buildings; the fact being that 
the value of the buildings, as stipulated by counsel, was just equal 
to the amount of the Insurance. This stipulation was overlooked 
by the court. It is therefore contended that, as t' e covenant in 
the lease required insurance but for two-thirds of the value of the 
buildings, and as the insurance effected was to their full value, and 
as the amount collected was but |5,263.55, the appellee is entitled 
to but two-thirds of the insurance collected. It appears from the 
record that the insurance was effected between January 1, 1893, 
and March 30, 1893, and that the flre occurred on the 17th day of 
April, 1893, resulting in injury to the buildings, adjusted by the 
underwriters at the sum of $6,200. It does not appear by the rec- 
ord why the whole of the insurance was not collected. It is some- 
what obseurely suggested by counsel that it was due to the fail- 
ure of one or more of the underwriters. 

Under such circumstances can the Columbia Straw-Paper Com- 
pany, or its trustée, — who is chargeable with notice of the covenants 
of the lease, — properly insist that the lessor shall be limited in his 
recovery to two-thirds of the sum actually realized for insurance? 
The lease required that the buildings should be kept insured for 
two-thirds of their value, and that the proceeds of such insurance 
should be used in rebuilding, or paid over to the lessor, at the option 
of the le&see. It also contained a covenant to repair. The provi- 
sion in the trust deed required like insurance to the amount of two- 
thirds of the value of the property insured, payable to the trustée, 
but that money paid to the trustée under any insurance policy may 
be applied to the reconstruction, replacement, or repair of the prop- 
erty. While it is true that the right of the lessor rests upon the 
covenant of the lease, is limited and controlled by it, and is not to 
be extended, it is still true that his contract was for insurance to 
the extent of two-thirds of the value of the building in solvent 
companies; and where, as hère, there has been no setting aside of 
insurance policies for the beneflt of the lessor, and no opportunity 
afforded him to accept of any company as solvent and satisfactory, 
and where, as hère, the lessee efEecting the insurance to the full 
value of the property has caused the loss to be made payable to the 
trustée under a condition that the insurance may be applied to the 
reconstruction of the property injured or destroyed by flre, the trus- 
tée having notice of the rights of the lessor, we see no reason to 
disturb the flnding of the court below with respect to the appro- 
priation of the total amount collected for insurance upon the build- 
ings. It was the design of ail the parties that the insurance should 
go to the restoration of the structures. The lessor covenanted for 
effectuai insurance in solvent companies, but was without the op- 
portunity of sélection. He ought not, as against his lessee, and its 
successor and trustée with notice, to be bound by the sélection of 
the companies made by the trustée. It could not be tolerated that 
the lessee or trustée should say to the lessor, "Your two-thirds of 
the insurance was with the companies that failed; mine, with the 
companies that remained solvent." If the appellant desired to hold 
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the lessor to the strict letter of the covenant, the insurance to the 
amount of two-thirds of the value of the building should hâve been 
set apart for his benefit, or should hâve been made payable to him 
before the loss. When, as hère, the covenant to insure was sought 
to be evaded, and the insurance was sought to be diverted to the 
benefit of another, who had notice of the lessor's rights, the claim 
does not corne with good grâce that they who hâve defaulted in 
their duty should be permitted to retai-^ from the lessor the insur- 
ance which they had stipulated to provide. In view of the manifest 
intention of ail the parties that the insurance should be applied to 
the reconstruction of the buildings, we are compelled to hold that 
the lessor was entitled to the total insurance collected under the 
policies. 

The appellee suggests, in answer to the pétition for a rehearing, 
that, as the decree of reversai gave the appellee a substantial right, 
denied by the appellant, and which might bave been discharged by 
payment or tender, the costs of the appeal should be borne by the 
appellant. The court below awarded to the appellee the amount 
collected of the insurance upon the buildings, |5,263.55, and also 
the amount collected of the insurance upon the machinery, $6,600. 
We were constrained to hold that the latter award was erroneous, 
but affirmed the court below with respect to the insurance upon the 
buildings. It is not determined with précision under what circum- 
stances costs of appeal will be denied or apportioned between the 
parties. Possibly no cast-iron rule could be formulated that would 
award exact justice in ail cases. The question was somewhat con- 
sidered in Packard v. Lacing-Stud Co., 33 U. S. App. 306, 16 C. C. 
A. 639, and 70 Fed. 66, and in New England Railroad Oo. v. Car- 
negie Steel Co., 33 U. S. App. 491, 21 C. C. A. 219, and 75 Fed. 54 
In the former case the decree was reversed in some substantial 
particulars, but not in the most important particular, and neither 
party was allowed costs upon the appeal. In the latter case the 
decree waS modified in a minor particular, and neither party was 
allowed to recover costs on the appeal. In Mason v. Graham, 23 
Wall. 261, 278, the decree below was modified by abating some $450, 
and, without any discussion of the question, the court directed that 
each party should pay his own costs upon the appeal. In Railroad 
Co, V. Harmon's Adm'r, 147 U. S. 571, 590, 13 Sup. Ct. 557, the only 
error found in the judgment below was in the allowance of inter- 
est, and the court ordered that, if the interest should be remitted, 
the judgment should be afiflrmed, otherwise reversed; but that, in 
eilher event, costs should be paid by the défendant in error. 

Without undertaking to go further than the case before us re- 
quires, we are of opinion that the appellant is entitled to the costs 
of this appeal. The appellant bas succeeded in reversingthe decree 
in the most important part, so far as the amount of money is con- 
cerned. It is true the appeal was from the entire decree, and that 
the appellant contested the right of the appellee to the recovery for 
any amount. We think, however, it would be a harsh rule that 
would deprive an appellant of the statutory costs of an appeal un- 
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less success attended the whole contention. That would be to re- 
quire a party, at the péril of payment of the costs of the appeal, to 
correctly forecast the judgment of the appellate court, or to forego 
a review upon any doubtful question. Where the appeal has sub- 
stantially prevailed, we perceive no reason to deny to the appellant 
the statutory costs which hâve been incurred in the successful at- 
tempt to assert a right. The pétition for a rehearing will be over- 
ruled. 



UNITED STATES v. HARKIS et al.i 

(Circuit Court of Appeals, Seventh Circuit. January 9, 1897.) 

No. 319. 

1. SbT'OpF BT GoVEBNMENT— MoMEÏS FrAUDULENTLY OBTAiyED PROM POSTMASTBRS. 

One H. -was arrested upon a charge o( obtaining money from postmastera 
upon forged money orders, on wliicli charge he was afterwards convicted. 
While in custody, he was searched by a post-ofiSce inspector, and a sum of 
money was taken from his person, which was afterwards deposited in the 
treasury of the United States. H. sued the government to recover the money 
80 taken. Held, that although the money taken from H. was not identified 
as the same money obtained by his forgeries, and although the postmasters, 
and not the government, were responsible for the money paid on the forged 
orders, the government could elaim, as a set-otE to H.'s demand, the amount 
of any moneys clearly shown to hâve been fraudulently obtained by him from 
the postmasters. 
3. Same— KiNiiiNGS of Pact. 

A statement, in a finding by the court, that "no set-o£E or recoupment 
* • * against this claim exists," f ollowing an explicit finding of facts which 
establish a set-oiï, is merely a conclusion, and does not control or afEect the 
facts 80 found. 
8. Spécial Findings. 

The silence of a spécial finding as to a fact is équivalent to a finding against 
the party having the burden of proof of such fact. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This was an action against the United States, prosecuted under the Act March 3, 
1887, c. 359 (24 Stat. 505). The original pétition was brought by Jesse A. Bald- 
win, for the use of himself and Lottie A. Harris, the wife of Le Koy S. Har- 
ris; and, in substance, it alleged that on February 24, 1894, Le Koy Harris was 
under arrest, and in the custody of the United States marshal for the Western 
district of New York, charged with violations of the postal laws, in that he had 
obtained from postmasters at La Salle, Aurora, and Ottawa, 111., various sums 
of money upon forged money orders; that, while he was so in custody, James 
B. Stuart, a spécial agent of the post-ofiice department, forcibly searched his 
person, and took from him the sum of $1,310, which belonged to him; that on 
March 13, 1894, the petitioner was employed to défend Harris in the trials upon 
the indictments then pending in the United States district court, at Chicago, 
and on that day was given by Harris an order on Stuart for the said amount 
of $1,310, of which he was to retain $350 as and for attorney's fées, and to de- 
liver the remainder to Lottie A. Harris, to whom Le Koy Harris was indebted 
(or a like amount, for which she afterwards recovered judgment against him; 
that he presented the order to Stuart before 12 o'clock noon of the day it was 
drawn; that on the next day Harris sold and assigned to the petitioner, by an 

1 For opinion on motion to dismiss the appeal, see 76 Fed. 241. 
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instrument in writing, ail his right, title, and interest in and to the said sum of 
$1,310, for the use of the petitioner and Lottie A. Harris; that Stuart refused 
to deliver the money to the petitioner, and falsely claimed that two weeks before 
he had sent the money to Washington, to be turned over to the post-office de- 
partment; that at 2 o'clock on March 13, 1894, the trial of Le Koy Harris upon ' 
the indictments against him was begun, and continued through three days; that 
neither when asked to snrrender the money, nor at any time during the trial, 
did Stuart claim that the money, or any part of it, could be identified as the 
proceeds of any crime of Harris against the United States, but, on the coutrary, 
he testifîed at the trial that his investigation corroborated the statement of 
Harris that he had gotten the môney either from the Mount Morris Bank or 
the Harlem Sarings Bank, N. Y.; that afterwards, on March 19, 1894, Stuart 
delivered the mdney to the chief post-office inspecter at Washington, D. C, who 
covered the same into the treasury of the United States, where it is still held; 
that the money 'was taken from Harris wholly without authority of law; and 
that, the premises considered, the United States was indebted to the petitioner 
for the amount stated, for the uses aforesaid, etc. 

On September 27, 1895, an answer was filed, alleging, with other averments 
which are not now material, that Harris, by falsely pretending to be an agent 
of the post-office department, had obtained of the postmaster at Norton Heights, 
Conn., 16 blank money orders, and'advices, which he fiUed out, 15 for $200 each. 
and 1 for $100, making them payable at différent post offices in Ohio, Indiana, 
and Illinois, and receired payment thereof, the last being paid to him on Jan- 
uary 11, 1894, at La Salle, 111.; that on January 15, 1894, he deposited in the 
Mount Morris Bank, N. Y., the sum of $1,272, which he allowed to remain there 
until January SOth and 31st, when he withdrew it; that on February 17, 1894, 
he was arrested at Buffalo, N. Y., and one week later was brought to Chicago 
by the United States marshal, to answer for the crimes aforesaid, committed 
in this jurisdiction; that search was then made of his person, and $1,310, in $100 
bills, $50 bills, and $20 bills, found thereon, about one-half sewed ia the waist- 
baud of his pantaloons, and the remainder pasted on the bare sole of his right 
foot; that he was indicted and brought to trial in the United States district 
court at Chicago on the 13th day, and, on th6 18th day of March following, was 
conricted for having obtained of the postmasters at La Salle, Aurora, and Ot- 
tawa three of the stolen money orders aforesaid, and was thereafter committed 
to the penitentiary, having pending against him at the time prosecutious and 
eomplaints for thé remainder of said $3,100 so by him falsely and fraudulently 
taken by him from the United States, and never restored; that it is true that 
on March 13, 1894, Stuart, as post-office inspecter at Chicago, (but at what par- 
ticular time, and Ijy what method, the respondent does not deem important), 
"did forward the said sum of $1,310, part and parcel, as this respondent believes, 
of the proceeds of the crimes and swindles of said Harris, and which were the 
results of his fraudaient money-order transactions aforesaid, to the P. O. de- 
partment at Washington," where it is "deposited to be held as évidence aaainst 
said Harris, and (in) the future trials and causes in the trials aforesaid, being 
the identical money found on the person, and to satisfy the just demands of 
the government of the United States, and in part to recoup the government of 
the United States for the robheries and frauds aforesaid"; that as to the décla- 
ration of Stuart at the trial concerning the identity of the money, and its identi- 
fication as the proceeds of the crime, the respondent does not know, save as 
inf ormed by the pétition and by former statements of Stuart in testifying in 
other causes in other courts. In respect to other matters alleged in the pétition, 
the answer dénies knowledge, and requires strict proof. It is also denied that 
the taking of the money by Stuart was unlawful, and that the United States 
is indebted to Harris in the sum of $1,310, or for any other amount. The cause 
having been set down for hearing on December 10, 1895, Le Roy Harris on 
that day filed with the clerk of the court his pétition, entitled as in the cause 
pending, alleging, in substance, that he had a daim against the United States 
for the sum of $1,310; that he was indebted to Jesse A. Baldwin and Lottie A. 
Harris; that he adopted the pétition therein before filed; and prayed that he be 
substituted as party complainant "in lieu of Jesse A. Baldwin, for the use of 
Jesse A. Baldwin and Lottie A. Harris, and that the suit herein may proceed 
under the title of 'Le Roy Harris, for the Use of Jesse A. Baldwin and Lottie 
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A. Harris, ts. The United States.'" On the same day, leare of court was 
"glren Lottie A. Harris to join as party complainant, and adopt the allégations 
of the petitioner"; and the cause, having been partly heard, was contlnued to 
the ensuing 12th of the month, but on the same day, Deeember lOth, a further 
order was made, on the motion of Le Eoy S. Harris, consented to by the peti- 
tioner, that Le Roy S. Harris be substituted as complainant, for the use of 
Jesse A. Baldwin and Lottie A. Harris, and that the suit proceed under the 
title of "Le Eoy S. Harris, for the Use, &c., vs. The United States," and that 
the answer on file stand as an answer to the pétition as amended, and under 
the new title. 

On Deeember 12th the trial was concluded, the court making a spécial find- 
ing of facts, and stating its conclusions of law, as follows: 

"Findlng of facts: I flnd, from the undisputed évidence in this case, and from 
the admissions in the answer, and made during the trial, the following: The 
l)etitioner, Le Eoy S. Harris, was indicted in the United States district court 
for this district, in February, 1894, for violating the postal laws, and on March 
1.5th of that year he was found gnilty of having (about the middle of January 
of that year) passed upon the postmasters at Ottawa and La Salle, and the as- 
sistant postmaster at Aurora, Illinois, money orders, to which the signatures 
had been forged, and upon which he received from them snms of money aggre- 
gating $600.00; that while he was under arrest, and on the 24th day of Feb- 
luary, 1894, he was searched by Captain Stuart, then and now a post-office in- 
specter, who took from him $1,310, which sum of money Oapt. Stuart after- 
wards, and before the beginning of this suit, turned over to the United States, 
and has been deposited in the United States treasury. It further appears from 
the answer of the défendant in this case and the évidence that, though the United 
States has received the money, it has refused to pay it over, and it bases its 
défense to this suit upon the theory that it has a counterclaim or right of re- 
ooupment against Harris, to satisfy some alleged claim or dcmand of the United 
States against him, growing out of what are termed in the answer 'robberies 
and frauds committed by the said Harris.' I find also that at no time has the 
government claimed that any portion of this $1,S10 could be identified as hav- 
ing been paid to Harris from any of the post oflSces mentioned, and that, on 
the coiitrary, Harris received Çl,772 from one Charles P. Depew, in the city of 
Xew York, on the Slst day of January, which amount was drawn by Depew 
from two banks in New York City (in which Harris had an account) upon tbo 
Personal checks of Harris, payable to the order of Depew, and that in one of 
the hanks, from which $505 was received by Harris that day, the money had 
been on rteposit since September, 1893, in the name of Harris, but for the use 
of his wife; and, though proof is lacking to show that the identical money taken 
from Harris by Stuart was this money received from the banks, yet it seems 
a fair presumption that it was. It also appears that Jesse A. Baldwin, Esq., de- 
fended Harris in the criminal prosecutions, and that on the 13th day of March, 
1S94, Harris gave him an order on Capt. Stuart for the money, which order 
was presented the same day; and that on the 14th of March, 1894, Harris ex- 
ecuted and delivered to Baldwin an assignment of the claim, of which it was 
said that $350 was due to Baldwin, and $960 to the wife of Harris. Under the 
terms of the act under which this suit is brought, it is the duty of the district 
attorney to 'file a notice of any counterclaim, set-offi, claim for damages, or other 
demand or défense whatsoever, of the government, in the promises.' Pur- 
Kuant to this requirement, the district attorney, in his answer, sets up in gên- 
erai terms a counterclaim or set-off in favor of the United States; but, under the 
évidence adduced at the trial in relation thereto, I find that no set-off or recoup- 
meut in favor of the government, and against this claim, exists. 

"Conclusions: Upon the foregoing state of facts, my conclusions are that the 
plaintifC is entitled to recover. The learned assistants to the district attorney 
hâve insisted that the jurisdiction of this court in cases of this kind is limited 
to causes arising ex contractu, and they raised the question whether this is not 
an action based upon the tort or unlawf ul act of Capt. Stuart, as an officer of 
the government, and invoked a well-known principle that the government is 
generally not liable for the mère torts of its officers. The taking of the money 
by Capt. Stuart was conceded to be unjiistifiable and unlawful, but it was in- 
sisted that the government was not thereby made liable. If this were a suit 
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agalnst the United States for damages for the misconduct or tort of one of its 
officers, their contentions in that respect would, undoubtedly, be sustained, but 
this is not soch an action. It is a familiar principle that an injured parfy may 
waive a tort against liim, and sue in assumpsit. This suit is not an action iu 
tort, but is, in légal effect, a simple action in assumpsit for money had and re- 
ceived; and, if brought against an individual or a private corporation, a déclara- 
tion in assumpsit with the common counts for money had and received would 
be good. Under the provisions of this act, and as was held in the case of Chap- 
pell V. V. S., 34 Fed. 673, the pleadings in actions of this character are informai, 
and the légal effect of the pétition as it now stands is substantially that of a 
déclaration in assumpsit. The government having received the money wbich 
belonged to Harris, I am clear that this action is maintainable. It was also 
contended that, under section 3477 of the Kevised Statutes of the United States, 
the assignment to Baldwin was void. Without deciding upon its légal effect, 
it is sufficient to say that it indicates a moral and perhaps a légal liability to 
Baldwin and the wife of Harris from Harris or Capt. Stuart; but in this case, 
as both Baldwin and Mrs. Harris are parties to this litigation, and will be bound 
by it so far as the government is concerned, it cannot eut any figure. Under 
the gênerai claim of set-offi or recoupment made by the United States, and urged 
upon me, I am of the opinion that any moneys paid by postmasters upon forged 
signatures to money orders would be the loss of the postmasters, and not of 
the government; and, that being true, I am of the opinion that the government 
has no claim, by way of set-offi or recoupment, on account of any moneys paid 
to Harris by postmasters who were careless enough to pay upon forged sig- 
natures. It would never do to admit that the United States would be liable for 
moneys paid out by its subtreasurers, postmasters, and other accounting ofBcers 
upon forged signatures. Public policy requires that such officers shall be held 
to a high degree of care in disbursing money, and this is accomplished by mak- 
ing them liable for any loss occasioued by their paying out money on forged 
signatures. As, therefore, the loss would not be that of the government, it 
would not constitute a set-off or défense In this case if proved. Let a judgment 
be entered for the petitioner for $1,310." 

John C. Black, U. S. Dist. Atty. 

Jesse A. Baldwin and Henry E. Baldwin, for appellee. 

Before WOODS, JENKINH, and SHOW.VLTER, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

Of the numerous errors assigned, the spécifications in large part are 
■ predicated upon the reasons of the court for the conclusion declared. 
The flnding being spécial, as the statute requires, the one question to 
be considered is whether the facts found justify the judgment rendered. 
We are of opinion that the recovery should hâve been of a less sum. 
The fact is distinctly found that Harris received the aggregate sum of 
$600 on the money orders cashed at Ottawa, La Salle, and Aurora, 
and to that extent the set-oflE pleaded is established. While it is true 
that postmasters are responsible to the government for moneys paid 
out upon forged signatures to money orders or otherwise lost, it does 
not resuit necessarily, or upon any considération of public policy, that, 
on the state of facts shown in this record, the government may not 
assert the right of set-off, and thereby avoid the necessity of exacting 
the amount so recovered of its ofScers, whose fldelity is unquestioned, 
or of their unoffending bondsmen. While in the possession of the 
postmasters, the money obtained by Harris belonged to the govern- 
ment. Eev. St. c. 13. Like an individual owner, the government had 
a right to pursue the money, and to reclaim it from Harris' wrongful 
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possession, and, failing in that, to recover of liim the amount by suit 
or in any way provided by law. Tlie statute which authorizes suits 
against the government, and under wliich tliis action was brouglit, 
requires the district attomey "to file a notice of any counterclainij 
set-off, claim for damages, or other demand or défense whatsoever of 
tlie government in tlie premises." This suit is maintainable only upon 
tlie theory tliat any tort committed by Stuart in taldng money from 
tlie person of Harris, and turning it into tlie treasnry, had been waived, 
and that the government is liable as upon an implied promise to return 
the money or an equal amount. See.Langford v. U. S., 101 U. S. 341. 
Ho, likewise, even if, under this statute, the strict rule permitted a 
set-off only of a liability on contract against a demand of the same 
character, the government was at liberty, for the purposes of the 
action, to waive the tort of Harris in talcing the money, and assert his 
implied promise to repay. The doctrine is familiar. 

It is insisted, however, that the question of set-off is determined by 
the last senten/îe of the flnding, wherein the court said: "Under the 
évidence adduced at the trial in relation thereto, I find that no set-off 
or recoupment in favor of the government, and against this claim, 
exists." That expression has no proper place in the flnding. It is the 
statement of a conclusion, and does not control or aflect the fact ex- 
plicitly and properly stated, that Harris had received of postmasters, 
upon forged orders, the sum of $600, which, in the absence of any state- 
ment of fact to the contrary, will be presumed to hâve belonged to the 
government, notwithstanding the suggestion at the hearing that the 
postmasters may hâve used individual funds in paying the orders. 

The right of set-olî is not affected by the alleged assignment of the 
claim. Ail transfers and assignments of claims upon the United 
States, made before the allowance thereof, are declared by statute to 
be absolutely null and void. Rev. St. § 3477. The pétition charges 
that, on March 13th, Harris gave Baldwin an order for the money; 
that the order was presented to Stuart before noon of that day; that 
on tlie next day a formai assignment was executed; and that Stuart 
retained possession of the money nntil the ensuing IDth; but in the 
answer it is alleged that Stuart transmitted the money to Washington 
on the 13th, without stating whether it was done before or after the 
order was executed or presented. The burden of proving, if the fact 
be material to his right of recovery, that an assignment was made 
before the money passed ont of the possession of Stuart, was upon the 
petitioner, and, it not being so stated in the spécial flnding, the con- 
trary must be inferred. Wesson v. Saline Ce, 34 U. S. App. 680, 20 
C. G. A. 227, and 73 Fed. 917; Sneed v. Milling Co., 20 C. C. A. 230, 
73 Ped. 925; Daube v. Iron Co. (No. 323 of this court) 77 Fed. 713. 
When, therefore, the assignment was attempted, it must be deemed to 
hâve been of a claim against the government, and not against Stuart 
individually. If the latter, then the judgment, rendered, as it was, 
in favor of Harris in his own right, was totally wrong. 

The judgment below is reversed, and the case remanded, with in- 
structions to give judgment for the complainant in the sum of $710. 
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TALMAGB et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 8, 1896.) 

No. 2,354. 

CusTOMS DuTiBs— 'Classification— RicB. 

The spécifie descriptions in paragrnph 193 of the tariff act of 1894 are in- 
tended to define ail kinds of imported rice, and accordingly rice from whicli 
not only the outer hull, but aiso the inner cuticle, has been removed, though 
commercially Icnown, prier to the act, as "uncleaned rice," is not entitled to 
be classified as such, but is dutiafele as cleaned rice. 

This was an appeal by Dan Talmage's Sons from a décision of the 
board of gênerai appraisers sustaining the classification by the col- 
lector of the port of New York of certain rice imported by the appel- 
lants. The rice was described in the invoice as "Patna rice (not clean- 
ed)," but was classified by the collector as cleaned rice, and duty waa 
assessed thereon at 1^ cents per pound, under paragraph 193 of the 
tariff act of 1894, pursuant to the report of the assistant appraiser that 
the merchandise in question was rice with the outer and inner cuticle 
removed, and contained particles of rice flour or meal. The importers' 
protest claimed that the rioe was dutiable only at */io of 1 cent per 
pound under paragraph 193, or at the same rate under section 4 of the 
same act, or at no more than 20 per cent, ad valorem, as a nonenum- 
erated partly manufactured article, under section 3 of the act. It ap- 
peared by évidence taken before the board of gênerai appraisers that 
the rice in question was known commercially, prior to August 28, 1894, 
as uncleaned rice, but also that the inner or yellow cuticle had been 
removed from it. 

W. Wickham Smith, for plaintiffa. 
Henry C. Platt, Asst. U. S. Atty. 

WHEELEE, District Judge. The act of 1894, by paragraph 193, 
divides rice into three classes for duty, viz. : 

"Rice cleaned, one and one-half cents per pound; uncleaned rice, or rice free 
of the outer hull, and still having the inner cuticle on, eight-tenths of one cent 
per pound; • • • paddy, or rice haying the outer hull on, three-fourths of one 
cent per pound." 

Thèse spécifie descriptions are new; and, in view of prior législa- 
tion and litigation, seem intended to extend to and define ail kinds of 
imported rice. Under them what is not paddy is uncleaned rice, and 
what is not uncleaned rice is cleaned rice. This importation is of 
Bengal rice, and is not only free of the outer hull, but has not still the 
umer cuticle on. It is not paddy, nor uncleaned rice, according to 
thèse statutory descriptions, but has become cleaned rice. Décisions 
and trade disiinctions upon former statutes are themselves controlled 
by this new statutory division, and cannot be controlling over this 
subject with their former force. Décision of gênerai appraisers af- 
firmed. 
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GOODENOUGH et al. v. CABY et a!. 

(Circuit Court, S. D. New York. January 6, 1897.) 

Patents — Invention — Laoino Stcds. 

ïhe Mathison patent. No. 525,152, for an Improvement in lacing studs, 
whereby nonmetallic, plastic materiala, such as hard rubber or celluloïd, may 
be fastened to the heads thereof by attachment to a crimped or corrugated 
flange, is void for want of invention, in view of the prior art. 

This was a suit in equity by Maremus J. Goodenough and others 
against Benjamin H. Cary and others for alleged infringement of a 
patent for an improvement in lacing studs. 

Arthur v. Briesen, for complainants. 

Edward S. Beach and Henry A. Prince, for défendants. 

GOXE, District Judge. This is an equity action for infringement 
of letters patent, No. 525,152, granted to Arthur Mathison, August 
28, 1894, for an improvement in lacing studs. The object of the in- 
vention is to attach firmly to the heads of lacing studs or eyelets non- 
metallic plastic material such as hard rubber or celluloïd. The spéc- 
ification States that before the alleged invention there had been "nu- 
merous constructions, means and methods of afSxing to lacing studs, 
buttons and eyelets, a layer or body of plastic material resembling 
rubber or celluloïd to constitute the wearing face." The claim is as 
f ollows : 

"The eyelet or stud having a metallic head with élévations and dépressions ex- 
tending outward from near the post to the periphery of said metallic head, and 
a plastic cover extending over said metallic head and outside the periphery there- 
of, and fiUing the recesses under the elevated portions of the métal, the dépres- 
sions in the métal being exposed, substantially as described." 

The défenses are prior invention, laçk of novelty and patentability, 
and noninfringeraent. 

Ail that the patentée did, taking the most libéral view of his 
achievement, was to provide a new way of anchoring the plastic mate- 
rial to the head of the stud. The prior art demonstrates and the 
patent concèdes that everything else was old. Other persons, notably 
Smidt, Joyce, Pupke and Van Norman, had fastened plastic material 
to the head of an eyelet or stud and some of them by means so nearly 
identical that it is not easy to express the différence in words. It can 
be discovered by a microscope but language is hardly adéquate. No 
new article was produced by Mathison and no new resuit in an old 
article. It is said that no one before had made an eyelet with a 
crimped or corrugated flange. This is undoubtedly true if the cor- 
rugations are confined to the identical form illustrated by the patent, 
but the inventive faculties were not called into action to make this 
slight departure. With the common knowledge that plastic material 
will not adhère perfectly to a smooth surface, a number of persons 
had sought to overcome the difSculty by making the headpiece or 
flange uneven by means of burrs, perforations, lugs, lips, teeth, 
ledges, holes and flanges. With the information given by Thierry, 
Smidt, Pupke, Joyce and Van Norman (1891 device) and with the 
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(well-known fact that corrugatîons mak© a good ancliorage for plastîo 
material it would seem that there was no room for invention in the 
mère method of fastening, certainly not in the substitution of crimps 
for what had heen used bef ore. The new studs and the old are alike 
in every way except that the celluloid is held in place by minute de- 
pressions and élévations called crimps instead of by minute dépres- 
sions and élévations called lips. Oonceding some advantage in the 
former method the change is what would naturally occur to a me- 
chanic and falls far short of invention. The bill is dismissed. 



NATIONAL FOliDING BOX & PAPEE CO. v. STECHBR LITHO- 
GEAPHIC CO. et al. 

(Circuit Court. N. D. New York. December 16, 1896.) 

L Patents— Invention — Papkr-Box Machines. 

In a machine for forming paper-boi blanks, there is no invention in merely 
providing grooves in the connter-die to co-operate with the embossing rule» 
of the die for creasing the fold Une of the box blank. 
8. Bamb. 

The Munson patent, No. 259,416, for improvements in the manufacture of 
paper boxes, consisting, particularly, in the formation of the dies for cutting 
out and creasing the box blanks, is void for want of invention. 

This was a suit in equity by the National Folding Box & Paper 
Company against the Stecher Lithographie Company and others for 
alleged infringement of a patent relating to the manufacture of pa- 
per boxes. 

Philipp, Munson & Phelps, for complainanti 
Church & Church, for défendants. 

COXE, District Judge. The défendants are chargea wîth înfrln- 
ging letters patent No. 259,416, granted to Edward B. and Harvey 
S. Munson, June 13, 1882, for improvements in the manufacture of 
paper boxes. The patent is now owned by the complainant. The 
apparatus described has for its object the cutting out of blanks for 
paper boxes, and defining the lines of their ultimate foldings. This 
is accomplished by a die and counter-die, the former having cutting 
and embossing rules and the latter having channels corresponding 
to the embossing rules so that when the two dies are brought to- 
gether the box plant is eut out by the cutting rules and the Une of 
fold is indicated by creases formed by the embossing rules which 
emboss and upset the paper by pressing it into the channels of the 
counter-die so that the box may be folded up without rupturing or 
disflguring its outer or face surface. 

Whatever of novelty there is in this apparatus must be found in 
the counter-die. That the die containing the sharp cutting and 
blunt embossing rules, was old in each and ail of its features la 
proved beyond question and is conceded by the complainant. The 
counter-die is preferably made up on a métal plate having secured 
to its face a packing sheet of paper in which are formed the channels 
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which register with blunt embossing rules. Thèse cliannels are 
formed either by cutting them out or by indenting them by repeated 
contact with the die. No préférence is given to either method. lu 
short, the object being to crease a box blank so that it will foîd 
easily, the patentées provide two dies, one having embossing rules 
to mark the 'Une of fold and the other having grooves corresponding 
with the rules. 

The défenses are lack of novelty and invention and that the ap- 
paratus used by the défendants since 1894 does not infringe. The 
<;ontroversy is, praetically, narrowed to a single proposition, viz. : 
Did it involve invention to provide channels or grooves in the coun- 
ter-die of a press to co-operate with the embossing rules of the die 
for creasing the fold line of a paper-box blank? 

The record and briefs aggregate 1,102 printed pages. To one un- 
familiar with the needless fecundity of patent litigation it would 
probably be matter of amazement that so much can be said upon a 
question so simple. The art of making paper boxes is very old. 
Long before the date of the alleged invention box blanks had been 
made with creases along the line of ultimate fold. This crease was 
made by a die and counter-die co-acting in a press, the box blank 
being pressed by the sooring rules upon the semi-soft material of the 
platen, thus forming a folding crease concave on one side and con- 
vex on the other. The art of embossing on paper was aiso old and 
was well known in the manufacture of paper bags, boxes and col- 
lars gnd other similar articles. Indeed, the proof shows that mar- 
ketable box blanks had been made in large quantifies where grooves 
had been formed in the packing of the counter-die by repeated im- 
pressions of the creasing rules, the line of fold being indicated by 
pressing the box material into thèse grooves by blunt embossing 
rules. The advance made by the patentées, from their point of view, 
is clearly stated by the learned counsel for the complainant as fol- 
lows: 

"The new mode of opération of the patent is, defining the Unes of its ulti- 
mate foldings by so acting upon the material along such Unes by means of em- 
bossing or creasing rules and co-acting recesses or channels, whereby the fibers 
of the material along such Unes are stretched or moved relatively to eacli other 
KO as to form elastic and ilexible folding Unes, which permits the box blank to 
fold readily aloiij? such lines, by the fibers taking on new dispositions relatively 
to each other, without undue strain, and without the material of the blank be- 
ing ruptured or unduly weakened or disfigured, instead of crushing or breaking 
down the fibers of the material so as to form weakened lines to fold it upon." 

In other words, as before stated, the question of invention is lim- 
ited to the grooves upon the counter-die. Ail else was old. It is 
understood that this was conceded at the argument, at any rate 
there can be no doubt that it is proved beyond dispute. If, then, 
grooves were used in the prior art produeing fold lines substan- 
tially like those referred to the patent cannot be sustained. Speak- 
ing generally the court is of the opinion that the patentées hâve add- 
ed nothing to the art involving invention. Their machine acts 
upon the old principle. Their die and counter-die are constructed 
in the old manner and if their blanks differ at ail from those of th» 
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prior art it is only in degree. Whatever changes they hâve made 
are due to the natural évolution of the art. Whatever improve- 
ments they hâve introduced are those which would occur to the in- 
telligent artisan after witnessing the shortcomings and defects of 
the prior mechanisms. 

The theorj that they were the flrst to introduce the art of em- 
bossing to indicate the fold line of paper articles and that its intro- 
duction was so magical that a révolution in box making was the im- 
médiate resuit, though ably and ingeniously presented, cannot be 
maintained. It is founded upon a mistake of fact and is supported 
by a mass of theoretical and technical learning which it is safe to 
say did not enter the heads of the patentées at the time of their 
expérimenta. In short, liability is reached by a process of contrac- 
tion upon the question of invention and of expansion upon the ques- 
tion of infringement which is not warranted by the proof. "The 
platen," says the Munson spécification, "is furnished with a counter- 
die, Fig. 4, composed of a packing-sheet, 12, of paper or similar 
flrm material that is flxed upon the face of the platen in such rela- 
tion to the embossing rules of the die as will provide recesses 5 for 
the same to register with." 
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It will be noted that this packing sheet may be paper or any other 
similar flrm material. It is to be flxed to the face of the platen but 
how it is to be iixed is not pointed ont. This was evidently sup- 
posed by the patentées to be quite immaterial, a matter that could 
be safely left to the judgment of the operator. It would seem that 
when directed to flx paper to a flat surface the use of glue might nat- 
urally occur to him. If the patentées had been familiar with the 
marvelous resuit produced by a combination of glue and blotting 
paper which has been developed since the commencement of this ac- 
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tion it is probable that they would hâve described tlie resuit and 
claimed tbe glue. They bave done neither. 
Again, tbe spécification says: 

"It is préférable that the whole surface of the platen shall be covered by the 
packing sheet, 12, in wliich tlie recesses, 5, are formed, either by cutting out a 
suitable channel or indenting it by repeated contact with the die, so that while 
said recesses perform their functions the cutting rules will also pass through the 
))acking, 12, and hâve direct contact with the platen." 

Thèse quotations are ail that the spécification contains on the 
subject of a counter-die. The formation of the channels is made 
either by cutting out or by indenting. If the patentées prefer ooe 
method to the other they do not say so ; they evidently regard them 
as équivalent methods. 

It is not necessary to discuss what would be the resuit were the 
claims confined to eut out channels as the défendants do not use 
them. It is obvious, therefore, that a counter-die provided with 
channels indented by repeated contact with the scoring rules would 
infringe no matter what kind of paper is used and no matter how 
the paper is attached to the platen. Such a counter-die found in 
the prior art would, of course, anticipate. If there be anything in 
the patent limiting the claims to a particular variety of packing 
or fastening the court has not heen able to discover it. A packing 
sheet of basswood veneer fixed to the platen by rubber bands would 
be as much within the claims as blotting paper fastened with glue. 

The Shelton patent of October, 1876, has for one of its objects the 
creasing of box blanks on the fold Une, precisely like the patent in 
suit. The Shelton spécification says: 

"The platen is provided with a semi-soft or compressible material, so that the 
rules may sink slightly into such material. * • * The character of the dépressions 
or grooves formed by this opération in the Manilla paper is illustrated in Pig. 3, in 
which 'a' shows the grooves on the prlnted or outer side of the blank, and 'b' the 
corresponding ridges on that side, which becomes the inner side of the completed box." 

In the application flled May 20, 1875, Shelton uses the following 
language: 

"The platen is composed of a semi-soft compressible material, so that the rules 
will indent or press into such material." 

The Munson patent says the grooves may be formed by indenting 
the packing sheet with the rules. A casual inspection of the Shel- 
ton grooves as illustrated by the drawings demonstrates the fact 
that they could not hâve been produced by crushing the paper 
against a rigid surface, the embossing or stretching of the material 
being due to the sinking of the creasing rules into the soft material of 
the packing. 

An attempt is made to avoid this évidence by limiting the soft 
compressible material to a number of sheets of thin Manilla or white 
paper. This will not do. It is perfe«tly plain that a box maker 
had an undoubted right to use blotting paper or anything else for 
the compressible material of the Shelton patent and fasten it on in 
any way he saw fit. No one will prétend that the substitution of 
blotting paper for Manilla paper in the Shelton apparatus would 
constitute invention and yet this is, practically, ail the change, as- 
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suming it to be a change, that the défendants hâve made. They are 
nearer to Shelton than Munson. If they infringe Shelton antici- 
pâtes. 

But assuming that the Shelton patent is not an anticipation, it 
certainly shows a pereon skilled in the art how to proceed. The 
différences between it and the Munson patent are the différences 
between 1876 and 1878. They are the improvements which would 
naturally be suggested by two years' use of the machine. It is true 
that Shelton's description of the grooves is not so full and minute 
as Munson's, but Shelton illustrâtes a machine that cannot operate 
for any considérable length of time without producing channels of 
the same character, substantiaJly, as those produced by the indent- 
ing method of the Munson patent. That Shelton fully understood 
what kind of a fold Une was needed and that he intended to ac- 
complish and supposed he had accomplished exactly what is now 
claimed for the Munson patent, is demonstrated by the letter of 
May 20, 1875, to the examiner. The attorney says, speaking of 
railroad tickets, which had been cited by the examiner: 

"In that case, the dépression of one side is greater than the projection on the 
other, and the paper is, to a certain degree, broken or partially separated, so as to 
make the complète séparation easy, whereas, in this invention, the paper is not 
broken, it is equally as thick at the angles or dépression as at other points. The 
usual sharp line or eut, as made in railroad tickets, would be fatal in the making 
of paper boxes." 

This was five years before the Munson application and no language 
in the record more clearly describes the alleged improvement of the 
Munson patent than this description of the improvement of the 
Shelton patent. Indeed, were there nothing in the prior art but 
the Shelton patent it is diflflcult to see how the patent in suit can 
be so construed as to hold the défendants. 

But there is much else in the prior art. Embossing by the use 
of a maie and female die was well known and the score thus pro- 
duced was used as the fold line of many paper articles, notably 
paper collars which belong to an analogous art. For instance, the 
Snow patent of 1872 says: 

"L, L, are plates having one edge curved, and also having a curved groove, o, 
formed in the face thereof, which, working with the maie die, c, embosses a curved 
line upon the coilar to détermine the fold." 

It also seems to be established that structures very similar to 
that of the patent were used by various box manufacturers. Cut- 
ting and creasing rules operating upon a counter-die having a pack- 
ing of soft yielding paper were used to indicate the fold line, The 
criticism of most of the prior structures is that the crease was made 
by a "crushing action" which tore and injured the paper and not 
by the upsetting or stretching action of the dies of the patent. It 
is thought that this criticism is based largely upon theory unsup- 
ported by facts. There is no doubt that prior to the patent box 
makers knew how to crease on the fold line, they knew that if they 
eut the paper on this line it would be apt to break in folding, they 
knew how to emboss and they made immense numbers of merchant- 
able boxes by methods which operated upon the same principle as 
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the patented method. Why, then, should the Munson method stretoh 
and ail others crush the paper? Why should a blunt creasing raie 
co-operating with a soft compressible paper packing, produce one 
resuit in 1876 and another in 1878? Why should it crush one year 
and stretch the next? AVhy should it produce a déplorable failure 
when known as the "Shelton Method" and a superlative success when 
bearing the name of Munson? 

Unquestionably many of the prior structures were crude afifairs; 
that some of them tore the paper at times cannot be denied, but the 
court cannot accept the theory that the patentées were the flrst to 
introduce the art of embossing in the business of making paper-box 
blanks. They may hâve produced a more perfect counter-die than 
their predecessors, but they added no novel mechanism and no new 
principle of opération. They hâve produced no new resuit. To 
adopt the language of the récent case of American Road-Mach. Co. 
v. Pennock & Sharp Co., 77 O. G. 633, 17 Sup. Ct. 1, it would seem 
that the change made by the patentées "was not the product of a 
créative mental conception, but merely the resuit of the exercise 
'of the ordinary faculties of reasoning upon the materials supplied 
by a spécial knowledge, and the faculty of manipulation which re- 
sults f rom its habituai and intelligent practice.' " 

The bill is dismissed. 



BERRY V. WYNKOOP-HALLENBBOK-CRAWFORD CO. et aL 

(Circuit Court, S. D. New York. January 6, 1897.) 

Patents— Invention— Improvbmeîtt in Ohecks, Etc. 

The Berry patent, No. 268,988, for an improvement in clieclia or other pa- 
pers representing vaine, and consisting in providing them with marginal tables 
of figures, to be tom oS, so as to prevent raising or altering of the amount, ia 
void for want of invention, in view of the prior state of the art. 

This was a suit in equity by Marcellus F. Berry against the Wyn- 
koop-Hallenbeck-Crawford Company et al. for alle^d infringement 
of a patent for an improvement in checks or other papers represent- 
ing value. 

W. L. Goldsborough and Edwin H. Brown, for complainant. 
Robert G. Monroe and Wallace Macfarlane, U. S. Dist. Atty., for 
défendants. 

COXE, District Judge. This suit is based on letters patent No. 
268,988, granted December 12, 1882, to the complainant for an im- 
provement in checks or other papers representing value. The ob- 
ject of the patentée was to devise a plan which would prevent checks, 
money orders, certiflcates and similar papers from being raised or 
altered, by providing them with marginal tables of figures of différ- 
ent dénominations which are to be torn so as to indicate the amount 
for which the paper is intended. After this is doue any altération 
must necessarily reduce the value of the paper. A spécial arrange- 
77F.-53 
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mebt Is saggested where it becomes important notto hâve the f ace 
value ol the paper lowered. The claim is f or : 

"A check or other paper. rëpresenting value provided wlth a table comprislng 
one or more compound columns, each çomposed of two or more simple columns 
of figures of différent dénominations, the simple columns in each compound col- 
umn being arrangea out of Une with and one below another, substantially as 
and for the purpose herein described." 

The défenses are : First. That the corporation défendant is im- 
properly joined with the individual défendants, the causes of action 
against them being separate and distinct. This by way of demur- 
rer. Second. That the infringement complained of consists in mali- 
ing money orders for the government upon paper, and by the use of 
plates, owned and controlled by the United States. An injunction 
would in effect, therefore, be one restraining the United States. 
Third. Lack of invention. 

At the date of the patent it was not new to arrange figures in con- 
sécutive ordpr one above the other from 1 to 9 or from 10 to 90 and 
it was not new to indicate the amount for which a check was drawn 
by punching out or tearing off the appropriate figures. The scheme 
of the patent was old in principle and in ail its main features as well. 
The patentee's departure from the prlor art relates to matters of ar- 
rangement and détail only. Grant that in thèse respects, especially 
as embodied in the attractive money order printed by the défend- 
ants, his plan is more symmetrical and complète than any that pre- 
ceded it. 

The court is unable to perceive how, from a patentable point of 
view, it adds anything to other prior devices; the Stanfield device, 
for instance. Stanfield's patent is dated May, 1873. It relates to 
English currency. Some of his drawings are illustrated by Eoman 
numerals and there are other différences which may well be ac- 
counted for by différent environment and the lapse of nine years. 
It is thought, however, that any intelligent clerk in the post-office 
establishment with the Stanfield patent before him could hâve de- 
vised the money order which is the subject of this controversy. Stan- 
field tears the check upoo Unes previously perforated for that pur- 
pose, but, of course, it is wholly immaterial whether the paper be 
torn in this way or by using a rule. Regarding two of his drawings 
he says: 

"The check represented by Fig. 3 is to be torn off at the red line, leaving ail 
the smaller figures on the check between the perforations up to the amounta 
required, the larger ones remaining attached to the counterfoil in check book. 
* * * In the check represented by Fig. 5 ail figures on the right of red line 
between perforations would remain on check and those to the left would remain 
attached to counterfoil." 

In Fig. 5 Roman, instead of Arabie, numerals are used, but they 
are arranged in three vertical rows which are "out of line with and 
one below another." Compare the Stanfield check with the claim 
of the patent in suit and it will be found to satisfy every élément 
of the claim unless it be unreasonably restricted. Had Stanfield 
never lived and had the défendants been the flrst to use a device like 
his it is probable that the claim of infringement would be made as 



OLMSTED V. A. H. ANDEEWS & CO. 835 

now, the complainant contending that the changes were merely in- 
genious attempts at évasion. 

The court is conatrained to hold that the patent is invalid for 
want of invention. Munson v. Mayor, etc., 124 U. S. 601, 8 Sup. Ct. 
622; Machine Co. v. Pennock & Sharp, 77 0. G. 633, 17 Sup. Ct. 1; 
Brill Co. V. Wilson, 77 0. G. 1937, 75 Fed. 1002; Manufacturing Co, 
V. Cooke, 73 Fed. 685. It is unnecessary to consider the other dé- 
fenses. The défendants are entitled to a decree dismissing the bill 
with costs. 



OLMSTED T. A. H. ANDREWS & CO. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1897.) 

No. 157, 
1. Patbn'ts— Invention. 

It is not invention to cause a device to work vertically tliat tlieretofore oper- 
ated iiorizontally. 
3. Sa-Me— Construction of Claims — Rejection and Acqcibsoence. 

An applicant wlio acquiesces in tlie rejection of a daim of wliich a particular 
device was the essential feature cannot afterwards insist that a claim allowed 
in place thereof shall be 80 construed as to read into it that device. 

3. Samb— Invention— Map Cases. 

There is no invention in so altering a map case, made to contain several maps, 
that it shall hold but one; or in constructing it of lighter materials so that it 
shall be portable; or in making it more ornamental or attractive. 

4. Bamb. 

The Nutting patent, No. 343,060, for a map case, is void for want of patentable 
invention, in view of the prier state of the art; and, if invention were conceded, 
the patent must be so narrowly construed as to exclude infringement even by a 
device not strikingly différent in form. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

N. 0. Gridley and L. M. Hopkins, for appellant. 
Bond, Adams, Pickard & Jackson, for appellee. 

Before JENKINS, Circuit Judge, and BUNN and GROSSCUP, Dis- 
trict Judges. 

JENKINS, Circuit Judge, This appeal is to review a decree dis- 
missing the bill of complaint for want of equity. The suit was 
brought to restrain the alleged infringement of letters patent of the 
Uuited States, Ko. 343,060, granted on the Ist day of June, 1886, to 

5. E. Nutting, for a map case. The subject-matter of the patent is 
with exactness thus stated by counsel for the appellant; 

"This map case consists of a rigid back pièce that is adapted to rest Hat against 
the walI, a pair of circular end pièces, a covering, made of a single pièce of ma- 
terial, secured at one edge to tbe upper edge of the back pièce, whence it ex- 
tends outward over, downward in front of, and inward partially beneath the 
siiîgle map, which is mounted upon a roller journaled in the circular end pièces. 
This covering is of curved shape iu cross section, it follows and is secured to the 
corresponûingly curved edges of the end pièces, and at ita lower edge it terminâtes 
a short distance from the projecting lower edge of the back pièce, leaving a 
narrow openiug, adjacent to said back pièce, throiigh which the map is drawn, 
To the lower edge of the map is secured a round of such diaiueter and length 
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that, when th« map b rolled up, the round eompletely closes the opening be- 
tween the back pièce and the lower edge of the covering." 

The patentée in his spécifications states : 

"The object of my invention is to combine certain parts in a map case, as here- 
inafter described and pointed ont in the daims, référence being had to the ac- 
companying drawings, forming part of this spécification." 

And, after detailed référence to the drawings, he asserts the resuit 
of Ihe combination of parts as follows: 

"By combining thèse parts as shown, I produce a map case for single maps 
mounted on rollers, which has tlie advantage of being self-closing by the round 
on the lower edge of the map adjusting itself to the narrow opening through 
which the map is drawn when the map is rolled up, filling the opening and sub- 
stantially closing the case, protecting the map within entirely from dust or other 
injury. The case is also neat and compact in form, light and attractive, and 
alfows of its being handled and cbanged about without displadng the map 
witiiin." 
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The flrst claîm of thc patent is alone involved in this controTersy, 
and isthus stated: 

"In a case or cover for wall maps, the combination of a back pièce, a covering, 
and end pièces, the covering being made in one pièce, and attached directly to 
the back pièce and end pièces, and extendiug over, in front of, and partially un- 
der the rolled map when in place, substantially as described." 

The second claim is for the combination, in a map case, of the 
longitudinal bar, of circular end bracliets secnred to the bar, the 
roUer having its bearings secnred to or forming part of the brackets, 
and the covering secured at one end to the bar, and passing over and 
around and secured to the brackets, a described strip at its lower 
end, provided to make the covering more rigid, and fonning means 
through which the covering is fastened to the brackets. The third 
claim covers the combination with the bar, the brackets, and the cov- 
ering, secured thereto and to the box, and of the roller set screw pass- 
ing through one of the brackets, and bearing against the journal of 
the roller, whereby the other journal of the roller is forced into its 
support. 

The answer denied patentability or novelty, alleged anticipation by 
prier art, and denied infringement. It also specifled 16 patents in 
proof of anticipation and the prior art, of which. the following were 
introduced in évidence and relied upon : Letters patent No. 66,463, 
to Coloney and Fairchild, dated Julv 9, 1867 ; letters patent No. 77,- 
813, to E. L. Hagar, dated May 12, 1868; letters patent No. 130,050, to 
Jesse Highfleld, dated July 30, 1872; letters patent No. 159,335, to 
John Lichtenberger, dated February 2, 1875, reissued January 4, 1876, 
No. 6,841 ; letters patent No. 181,912, to Oouch and Lamb, dated Sep- 
tember 5, 1876; letters patent, to Henry T. Cushman, No. 196,636, 
dated October 30, 1877, reissued September 2, 1879, No. 8,875; letters 
patent No. 301,102, to Alexander I>om, dated July 1, 1884; letters 
patent No. 325,337, to A. H. Hall, dated September 1, 1885. 

The file wrapper and contents offered in évidence disclose that the 
claims first presented by Nutting were two, as follows: First, the 
combination in a map case of the bar, A, covering, C, and brackets, B, 
in such a manner that the round, D, when drawn to its highest point 
will close the case; second, the set screw, F, in combination with the 
bracket, B, substantially as shown and described. The first claim 
was rejected by the patent office because not suiHciently spécifie, and 
that the subject-matter of it is substantially anticipated by patent to 
Highfield, No. 130,050. The second claim was rejected becanse in- 
complète without the roller, and because anticipated by a patent to 
Gates and Potter for carpet sweepers, No. 226,512. Nutting directed 
the claims to be erased, and proffered a flrst claim, rewritten by 
amendment, as follows : 

"(1) In a map case, the combination with a longitudinal bar, adapted to be hung 
or secured to a wall or ceiling, of circular end brackets secured to said bar, and a 
covering secured at one end to the upper front end of the longitudinal bar, and 
passed over and around the end brackets, and secured thereto, forming a housing 
within which is located the map roller, a space being left between the lower end 
of the longitudinal bar and the covering adapted to be fiUed by the lower round 
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ot the map when the latter is drawn to its highest point, aabstantially as and 
for the purpose described." 

This amended daim was like-wise rejected because anticipated, the 
examiner citing, as additional référence, patent to boucli and Lamb 
for railway signais, No. 181,912. Thereupon the applicant withdrew 
such claim 1, and requested that the application be forwarded for is- 
sue upon the amended claims 2 and 3, which, not being in controyersy 
hère, neeà not be stated. An interférence then being declared with 
William A. Olmsted, the présent complainant, it \vas ruled in f avor 
of Nutting, who thereafter amended his spécification by the insertion 
of thefollowing: 

"The covering, 0, hère shown, is made of a single pièce, and it is attached di- 
rectly to tlie bar or baclc pièce, A, and the end pièces, B, and such cover ex- 
tends over, in front of, and partially under the rolled map when io place, as 
clearly shown in Fig. 3." 

Two additional claims were then flled, numbered 1 and 2, Claim 
1 became claim 1 of the patent, and is in contention hère. The 
amended claim 2 was as follows: 

"(2) In a case or cover for wall maps, the combination of a back pièce, a cov- 
ering, and end pièces, the covering being connected with the back pièce and the 
end pièces, and extending over, in front of, and partially under the rolled map 
when in place, substantially as described." 

This second claim was rejected by the examiner because broader 
than the issue as defined in the interférence with Olmsted, and 
broader than allowable by the state of the art as indicated by the 
référence previously cited. This second claim was then canceled 
by Nutting, and the patent as it now appears was issued. 

Map cases for rolled maps were not new in the art at the time 
of Nutting's application. The patents to Coloney aad Fairchild, 
Hagar, Highfleld, Litchenberger, Cushman, Dom and Hall demon- 
strate this fact. It is manifest that Nutting supposed his invention 
to consist in — 

"A map case for single maps mounted on roUers, which bas the advantage of 
being self-closing by the round on the lower edge of the map adjusting itself to 
the naiTow opening through which the map is drawn when the map is rolled 
up, filling the opening and substantially closing the case, protecting the map 
within entirely from dust or other injury." 

This is the statement of the original si>eciftcation, and not amend- 
ed ont of it, and was the substance of the flrst claim as originally 
presented. The closing of the case by the roller, and the conséquent 
protection of the map from dust and injury, were the subjects of the 
supposed invention. This claim was, however, rejected by the pat- 
ent office as anticipated by the patent to Couch and Lamb. The in- 
vention there related to railway signais. The case contained a flag 
mounted upon a roller, and was drawn out through a slot in the 
case by an end bar on its outer or free end, which bar, when the 
flag was drawn in, closed the case, and excluded the dust. This 
device was attached by screws to the platform side of the station 
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houne, so that the flag could be displayed above the heads of the 
people présent. The device was adjusted to the building so that 
the flag was drawn out horizontally. Nutting"» device works ver- 
tically. This would seem to be the principal distinction between 
them, and the only distinction as respects the closing of the case 
by the round or bar at the free end of the article contained in the 
case. It is not, however, invention to cause a device to work ver- 
tically that theretofore operated horizontally. Nutting acquiesced 
in the décision of the examiner, and cannot now be heard to as- 
sert as his own the invention claimed in the language of the spéc- 
ification quoted. 

It is to be observed that none of the claims of the patent as finally 
prepared and allovped asserted any claim to-the round, D, by which, 
as disclosed in the spécifications, the main purpose of the invention 
was effected. It is urged by counsel for the appellant that such 
construction should be given to the claim that the round should 
be read into it as an élément of it. This cannot be. Nutting, by 
his acquiescence in the rejection of the claim in which the round 
was the essential feature, cannot now insist that the présent claim 
should bé construed as it might hâve been construed if the origi- 
nal claim had not been rejected and withdrawn. Eoemer v. Peddie, 
132 U. S. 313, 317, 10 Sup. Ct. 98; Caster Co. v. Spiegel, 133 U. S. 
360, 368, 10 Sup. Ct. 409; Yale Lock Manuf'g Co. v. Berkshire Nat. 
Bank, 135 U. S. 342, 379, 10 Sup. Ct. 884; Dobson v. Lees, 137 U. 
S. 258, 265, 11 Sup. Ct. 71; Royer v. Coupe, 146 U. S. 524, 532, 13 
Sup. Ct. 166; Corbin Cabinet Lock Co. v. Eagle Lock Co., 150 U. S. 
38, 40, 14 Sup. et. 28. 

In what, then, does the claimed invention consist? The spécifi- 
cation adds that "the case is also neat and compact in form, light 
and attractive, and allows of its being handled and changed about 
without displacing the map within." The protection of the statutc 
is granted for things invented, not for things produced. The qual- 
ifies thus claimed for this map case belong, as we think, to the do- 
main of mechanical skill, not to the domain of the inventive faculty. 
It is excellence of workmanship, superiority and lightness of ma- 
terial, structural changes of form and proportion which produce the 
claimed resuit. Mr. Curtis observes: 

"It is a leading gênerai principle on this subject, as .we hâve aiready seen, that 
there must be something more than a change of form, or of juxtaposition of 
parts, or of the external relation of things, or of the order or arrangement in 
which things are used. The change or the new combination or relations must 
introduce or embody some new mode of opération, or accomplish some effect not 
before produced." Curt. Pat. § 50. 

There is hère no change in mode of opération. Substantially this 
map case differs f rom others only in this : It is intended to contain 
a single map, the older devices containing several maps. It is so 
constructed that it is portable, and therefore convenient. The lat- 
ter devices were designed to be stationary on the wall. Thèse things 
are not the subjects for mechanical patents, as they do not pertain 
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to the functions of the device. It is douMless true, as shown by, 
the évidence, that, prior to Nutting's invention, the case for a single 
map was unknown to tlie trade, and it is probably true that such a 
case is convenient for use in the various rooms of public buildings. 
We do not understand, however, that it constitutes invention so to 
alter a case made to contain several maps that it shall hold but 
one, or to make a case of lighter material so that it shall be port- 
able, or to make it ornamental or attractive. To do this may 
prove greatly bénéficiai and convenient, but it is not invention. 
McCleery v. Baker, 24 U. S. App. 124, 11 C. C. A. 451, and 63 Fed. 
841. Utility is not an infallible test of originality. There must 
be original thought or inventive skill, not mère mechanical change 
of what was old. Ex parte Greeley, Holmes, 284, Fed. Oas. No. 
5,745; Hollister v. Manufacturing Co., 113 U. S. 59, 73, 5 Sup. Ct. 
717; Thompson v. Boisselier, 114 U. S. 1, 13, 5 Sup. Ct. 1042; Hold- 
er Co. V. Ferguson, 119 U. S. 335, 7 Sup. Ct. 382; Heating Co. v. 
Burtis, 121 U. S. 286, 290, 7 Sup. Ot. 1034; Marchand v. Emken, 
132 U. S. 195, 200, 10 Sup. Ct. 65; McClain v. Ortmayer, 141 U. 
S. 419, 428, 12 Sup. Ct. 76; Clothing Co. v. Glover, 141 U. S. 560, 
563, 12 Sup. Ct. 79; Manufacturing Co. v. Cary, 147 U. S. 623, 13 
Sup. Ct. 472; Howard v. Stove Works, 150 TJ. S. 164, 170, 14 Sup. 
Ot. 68. 

The case of Krementz v. Cottle Company, 148 U. S. 556, 13 Sup. 
Ct. 719, is not, we think, in antagonism. The patent there was for 
a collar button with hollow head and stem, formed and shaped out 
of a single continuons plate of sheet métal. Before this invention 
the joints of the buttons were soldered. The buttons were liable to 
break at the soldered joints, and the stems and head were solid. 
The advantages claimed were that increased strength was given 
to the button and less material was required, which, in the use of 
gold, was quite appréciable. It also appeared that thèse advan- 
tages were at once recognized by the trade and the public, resulting 
in very large sales. The décision rested largely upon the latter 
ground. We do not mean, however, to be understood that the déci- 
sion could not properly be rested upon the ground of invention, in 
that, by the method employed, additional strength to the article 
was secured, and great saving in valuable material was assured. A 
careful reading of the opinion, however, would indicate that the 
question of invention was deemed somewhat questionable, and there- 
fore the court applied the rule, applicable in such case, that com- 
mercial success of the patented article, and the fact that it had 
displaced other devices in analogous use, should turn the scale in 
favor of invention. The rule is applied only in cases of doubtfui 
invention. We do not think it applicable hère. 

The attachment of the covering to the back pièce was not new, 
It is shown in several of the patents exhibited in évidence, partic- 
ularly in that of Couch and Lamb. It is difiQcult for us to see 
wherein there is invention in the device of this patent. The dif- 
férences between the device of the appellant and the device of the 
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appellee are not strikingly marked, but they need not be hère con- 
sidered. Upon a broad and libéral construction of tMs claim there 
might be infringement, but we are constrained to concur with the 
court below that, "in view of the prior art as proven, there is hère 
a clear want of patentable novelty ; but, if invention were conceded, 
it would be upon a construction so rery narrow as to exclude a 
finding of infringement." 
The decree will be affirmed. 
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(Circuit Court of Appeals, Second Circuit. January 7, 1897.) 

Patents— Ikvextion—Se-wing Machines. 

Ttie Miller & Dielil patent, No. 224,710, for improTements in band-wheel 
bearings for sewing machinés, held to sliow patentable invention as to daims 
1 and 2, notwithstanding the apparently simple character of the change 
made, in view of the bénéficiai results achieved, and the obvions defecta 
of prier constructions, v^hich had for many years ba£Sed other inventors and 
mechanics. 68 Fed. 191, affirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity by the Singer Manufacturing Company 
against Allen Schenck, président of the New Home Sewing-Machine 
Company, for alleged infringement of a patent. The circuit court 
rendered a decree in favor of complainant (68 Fed. 191), and de- 
fendant has appealed. 

John Dane, Jr., for appellant. 

Livingston Gifliord (Œfford & Bull, of counsel), for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The decree sought to be reviewed by 
this appeal adjudged the validity of the flrst and second claims of let- 
ters patent of the United States to Miller & Diehl, No. 224,710, 
granted February 17, 1880, and the infringement of thèse claims by 
the défendant. At the close of the argument we reserved for fur- 
ther considération the single question whether, in view of the prier 
state of the art, the court below should hâve adjudged thèse claims 
void for want of patentable novelty. If the first claim is valid, the 
second certainly is, because it is for the same combination, with 
limitations which include some additional minor improvements. 
The considération of the case will therefore be simplifled by con- 
flning our attention to the alleged invention of the first claim. That 
claim covers an improvement in band-wheel bearings for sewing 
machines, which consists, essentially, in introducing a brace into 
the frame of the table supporting the sewing mechanism, which is 



842 77 f EDBRAIi REPORTER. 

independent of the table top, and a short shaft or crank for car- 
rying the pedàl mechanism, mounted one end upon the brace, and 
the other upon the leg of the table. By this change of organiza- 
tion, thë patentée simpliâed and condensed the parts of pre-exist- 
ing beairings, and lessened the cost of construction, besides making 
a more efficient bearing. The pre-existing bearings were of three 
types. One is represented in the patent of 1864 to Stoop, where 
the shaft was mounted one end on each of the two table legs, and 
was consequently nearly as long as the table, had to be made heavy 
to prevent sagging, and vibrated with the vibrations of the table 
top. Another is represented in the patent of 1871 to McCann, 
where a short shaft was mounted on one of the legs of the table. 
This type is known as the "overhung stud" bearing. The pitman is 
applied outside the bearing, and in such a construction there is a 
tendency to sag and jam the shaft, thus producing wear and fric- 
tion. Another is represented in the patent of 1872 to Brill, where a 
hanger was bolted to the table top, and the short shaft was mount- 
ed one end in this hanger, and the other in one of the legs of the 
table. By this arrangement the vibrations of the table top are com- 
municated to the shaft. During the period of nearly 20 years in- 
tervening between the patent to Stoop and the patent in suit, there 
were many attempts to obviate the disadvantages which existed in 
thèse différent types of bearings. The long shaft was discarded 
altogether. The Brill construction, if it ever went into use, dis- 
appeared. The overhung stud bearing became the generally ac- 
cepted type, and inVentors busied themselves with attempts to im- 
prove it! Its defects were obvious. One of thèse attempts ap- 
pears in the patent of 1871 to Wild, where the patent points ont 
how much accuracy of construction thèse bearings require, and 
how quickly they "wobble, jar, and rotate irregularly," and how 
they "involve fréquent and expensive repairs." In spite of the ef- 
forts made, the defects were not satisfactorily obviated. They are 
rehearsed again in the patent to Donovan, of a few months later 
date than the patent in suit, but which was applied for while the 
application for the patent in suit was pending. After referring to 
the overhung stud as the construction almost invariably used, Dono- 
van States: 

*'Thi8 method has been open to serious objections, among which are the great 
accuracy rcquired in the fltting of the wheel upon its bearings, in order to prevent 
latéral irregularity in the movement of its rim; the unequal wear upon the stud and 
upon the axial opening in said wheel, in conséquence of the thrust of the pitman; 
and the large size of said bearing stud required to enable it to withstand in any 
degree such unequal side pressure, resulting in the création of a large amount of 
friction surface, which materially increased the labor of running the machine." 

By the improvement covered by the first claim of the patent in 
suit, the disadvantages thus referred to hâve been obviated, and, as 
has been said, the parts are simplifled, and the cost of construction 
lessened. The patentées inserted a brace of sawbuck form be- 
tween the legs of the table, bolted it to the legs, and located the 
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crank between the center of the brace and one of tbe legs. The 
legs or side pièces of the frame, being usually made of métal, and 
bolted together substantially, keep the two bearings of the shaft in 
substantial alignment, and enable a short and light shaft to be 
used. 

The patentées were not the flrst to introduce a brace into a sew- 
ing-machine table, or even a brace of saw buck form. That had 
been done as early as 1872, as appears by the patent to Leavitt. 
Leavitt, however, used his brace merely to strengthen the table, and 
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his patent shows a short crank, mounted at one end în one of 
the legs or sides of the tatle frame, and at the other în a large 
metallic loop, which is bolted at each end to the same leg or side. 
Cross braces of form and proportions nearly identical with the 
brace of the patent had been used for many years in the sewing 
machines made by the complainant, but only for the purpose of 
strengthening the frame. 

In view of the prior state of the art thus exhibited, it seems now 
to hâve been a very simple thing to do what was done by the pat- 
entées. It was only necessary for them to take the Leavitt frame, 
change the location of the brace, perhaps enlarge the diameter of 
its arms, remove the metallic loop, and insert in the cross brace the 
short shaft shown in the patent to Brill. But the record in this 
case affords extrinsic évidence of a most convineing kind that what 
was done by the patentées was not an obvious thing, and that the 
change of O]rganization was not one which the skilled mechanics 
of the particular art could hâve suggested and introduced without 
the exercise of inventive faculty. This évidence is supplied, not 
only by the many patents for improvements, which fell short of 
producing the simple, compact, less expensive, and more efficient 
bearings of the patent, but by thé sterility, during 20 years, of the 
great army of mechanics employed by the varions sewing-machine 
manufacturera. The complainant itself, from 1865 to 1879, used 
the overhung stud, and for several years of that period its ma- 
chines contained cross braces readily adaptable to the ofBce of the 
patented brace. It employed a vast number of skilled workmen. 
Yet to noue of them did the suggestion occur which is embodied in 
the new organization of the patentées. The simple change made by 
the patentées has proved so valuable that the complainant has 
adopted it in more than 9,000,000 sewing machines. The sewing- 
machine company whose président is the défendant in this suit has 
also adopted it. No one can examine the bearings of the patent, 
even cursorily, and compare them with those previously in use, 
without recognizing the meritorious improvements which they em- 
body. We agrée with the court below that thèse improvements 
were invention, and not merely the exercise of mechanical skill and 
adaptation. 

The decree is aflSrmed, with costs. 



KOHLEB et al. t. GEORGE WOBTHINGTON CO. et 
(Circuit Court, N. D. Ohîo, H D. November 6, 1896.) 

1. Patents— StTBSBQtrBNT Issue— Peesttmption op Noninfeingement. 

. The granting of a Bubsequent patent relating to the same art raises a pre- 
sumption that the device thereof does not infringe a prior patent. 

2. SAMK — CURBYCOMBS. 

The Plant patent No. 220,986 for an improvement in cnrrycombs hdd not 
infrlnged by a currycomb made according to the Du Shane patent No. 407,313. 
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This was a suit in equity by F. E. KoMer and others against the 
George Worthington Company and others for alleged infringement 
of a patent for a currycomb. 

Cliarles R. Miller, for complainants. 
Wm. H. Doolittle, for défendants. 

RICKS, District Judge. The complainants bring this suit on 
letters patent No. 220,986, issued October 28, 1879, to Paschal Plant, 
for an improvement in currycombs. Complainant allèges that it is 
the owner of said patent, that the défendants are infringing the 
same, and it prays for an account and a perpétuai injunction. The 
défendants, in their answer, claim that they are the assignées of 
James Du Shane, of South Bend, Ind., to whom a patent was issued 
on July 16, 1889 (No. 407,313). It appears from the pléadings and 
testimony that nearly 13 years intervened between the grant of the 
Plant patent and the commencement of this suit. The défendants 
in their answer allège that no currycombs were in fact ever made 
under complainant's patent, and that they hâve no plant or estab 
lishment for the manufacture and sale of such currycombs. The 
complainant*g own expert admits that he has never seen a comb made 
as shown and described in said patent. The défendants' expert says : 
"I hâve never seen any of the Plant currycombs upon the market." 
The défendants, in their answer, aver that the alleged improvement 
of the complainant "hath never been applied to any practical use by 
the patentée or his alleged assignor, and that currycombs embodying 
the said alleged improvement are not in the market, nor to be ob- 
tained; and that said alleged letters patent hâve not been acquiesced 
in by the' public or by the trade, because the said improvements are 
of no value." 

The défendants are not manufacturers, but are venders and dealers 
in hardware supplies, and in this line of business deal in currycombs 
made under the Du Shane patent by the Spring Currycomb Com 
pany, of South Bend, Ind. It is a little significant that no combs 
were made under the complainant's patent for 13 years, and that 
this suit was brought to interfère with the sale of combs made by & 
responsible manufacturing concern. The infringement ought to be 
very clear, and the rights of the complainant made very plain, bef ore 
the patent should be sustained or an injunction be allowed. 

I hâve examined the briefs of counsel, and, not deeming it neces- 
sary to pass upon the question of the validity of the complainant's 
patent, I go at once to the question of infringement, because I think 
upon this point the complainant has failed wholly to make out its 
case. The very respects in which, by its spécifications, its exhibits, 
and the opinion of its expert, its patent is deemed to be valuable, 
are wholly wanting in the défendants' device. The complainant's 
comb, it is said, was invented and constructed and sold in the spirit 
of humanity, to prevent the skin of animais being broken and bruis- 
ed, or the animais roughly treated, when their hair and skin was be- 
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ing combed. Ail this is accomplished by making the comb flexi- 
ble, 80 as to yield to the lumps and hoUows of the animars body and 
hlde. In thèse respects the défendants' comb is entirely différent. 
It is more rigid, constructed more in the nature of the currycomb 
generally in use, and could be used in the very inhuman and cruel 
respects referred to by the complainant. The complainant's patent 
was granted in 1879. The patent which it is claimed infringes com- 
plainant's patent was granted in 1889. The patent ofûce had before 
it the complainant's patent and ail other patents showing the state 
of the art when the Du Shane patent was granted. The presump- 
tion of noninfringement referred to by the circuit court in the 
case of Ney Manufg Co. v. Superior Drill Co., 64 Ô. G. 1133, 56 Fed. 
152, arises in this case, and has not been overcome by any testimony 
on the part of the complainant. I think, therefore, no infringement 
is shown, and the bill must be dismissed for want of proof upon this 
point. 



HUDSON et al. v. WHITMIRE. 

(District Court, N. D. Florlda. November 13, 1896.) 

Salvage— SniTS IN Rem and Pebsonam. 

Under the gênerai admlralty law (whIch is not limlted in this respect by 
admiralty rule 19), a salvor of property which lias been talien from his pos- 
session by replevin In a state court may malntain a suit In personam against 
the owner to recoTer salvage compensation. 

This was an action in personam by Benjamin Hudson and others 
against K. J, Whitmire to recover compensation for salving timber 
found adrift on Pensacola Bay. The cause was heard on exceptions 
to the libel. 

B. C. Tunison, for libelants. 
Blount & Blount, for respondent. 

SWAYNE, District Judge. This is an action in personam by 
Benjamin Hudson et al. against K. J. Whitmire to recover compensa- 
tion for saving timber adrift and in péril of loss and damage in 
Pensacola Bay. The libel sets up the flnding and saving of 550 
pièces, more or less, of timber; that respondent subsequently, and 
while said timber was in possession of salvors, caused a writ of re- 
plevin to issue from the state court, against libelant Hudson; and 
the sheriff of Santa Rosa county, Fia., by virtue of a writ of re- 
plevin, took said timber into his possession, and would deliver the 
same to the respondent, K. J. Whitmire, in three days. Libel fur- 
ther charges that the said replevin proceedings were instituted in 
the state court by said respondent for the purpose of defeating the 
claim of libelants for salvage, and that the value of the timber is 
about $2,000. To this libel the respondent excepts, because — First, 
it does not show any liability of the respondent to the libelants; 



HUDSON V. WHITMIEE. 847 

second, it does not show any cause of action cognizable in this court 
as a court of admiralty; third, it shows that the property meutioned 
therein and the controversy in this suit were at the time of the in- 
stitution thereof, and still are, in litigation in the state court of 
Santa Eosa county, Fia. 

The principal question raised in the brief and on the argument by 
the proctors for the respondent was that the libel does not show any 
Personal liability in this court upon the respondent, contending — 
First, that it is not allowed by admiralty rule No. 19, promulgated 
by the supreme court of the United States; second, that it is not 
allowed by the gênerai principles of the admiralty law. 

Admiralty rule No. 19 proTides: 

"In ail sults for salvage, the suit may be In rem agalnst the property saved, 
or the proceeds thereof, or in personam against the party at whose request, 
and for whose benefit the salvage service has been performed." 

No one questions the authority of the supreme court to establish 
this rule, nor the force of law that it carries with it, the court itself 
having always treated it as obligatory; but the respondent's con- 
tention that the rule prescribes the cases in which suits for salvage 
in rem and in personam may be prosecuted, and distinctly limits 
suits against persons at whose request and for whose beneflt the 
salvage service has been performed, is not sustained by the au- 
thority cited, that of The Mayflower v. The Sabine, 101 U. S. 384. In 
this case. Justice Clifford delivered the opinion of the court ; the prin- 
cipal question disposed of there being that salvors cannot proceed 
in rem against the ship and cargo, and in personam against the con- 
signées, in the same libel. He admits that in some cases the salvors 
may proceed against the ship and cargo in rem, or in personam 
against the owners of the property saved; and he adds that, if the 
property is "removed from the jurisdiction to defeat the remedy, no 
doubt is entertained that they may proceed in personam against the 
owners of the property saved, though the case is not speciflcally 
provided for in the nineteenth admiralty rule, to which référence 
has been made." 

McLean, Circuit Justice, speaking of the nineteenth rule in ad- 
miralty, in Gates v. Johnson, Fed. Cas. No. 5,268, says: 

"The rules in admiralty prescribing proceedings in certain cases are not to 
lie regarded as restrictive, but only as enumerating the more common rem- 
édies, leaving such other and f urther proceedings to be had by the courts as might 
be f ound necessary in any case to give effect to their juiisdiction." 

Benedict, District Judge, in Seaman v. Railway Co., Fed. Cas. No. 

12,582, says: 

"The maritime law, while it Is careful to secure the salvors their compen- 
sation, by giving them a lien upon the property saved, does not compel them 
in ail cases to proceed against the property to secure the benefits of their 
lien. Such a rule would cause unnecessary expense, and in many cases seri- 
ous embarrassment to commerce, to avoid which the salvor is permitted to sur- 
render the property to its owner, and, to the extent of Its value, to hold him 
personally liable for the proper salvage compensation for the benefits received," 
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Ware, District Judge, in The Emblem, Fed. Cas. No. 4,434, says: 

'If tbe owner wlshes to reeeive the property before the proceedlngs at law are 
Instituted, and the salvor dellvers it to Mm, a Personal libel may be malntalned for 
the salvage." 

And lie adds: 

"This is solely on tbe ground of his possession of the property." 

The matter of salvage was not in litigation in the state court, that 
question not being cognizable there; and if a salvor is permitted 
to voluntarilj surreoder the property, and liave bis remedy in per- 
sonam, be bas tbe same right to let tbe possession of the property 
be wrested from bim by a sheriff by virtue of a writ of replevin, and 
look to the Personal remedy for proper salvage compensation. 

The libelants had a lien upon the timber saved, which they could 
bave enforced in a proceeding in rem in tbis court, and which the 
respondent would bave been compelled to satisfy; and having taken 
tbis property from tbe libelants, in the manner above stated, thereby 
defeating their action in rem, be is liable in personam to make rea- 
sonable compensation to the salvors for their service. Tbis resuit 
would seem to be the just and natural conclusion, not only from the 
allégations in the libel, but from the décisions bereinbefore cited. 
The respondent bas possessed himself of tbe property saved, and be 
bas received the benefit of the labor of the salvors. They no longer 
can proceed in rem, in conséquence of his action in the state court, 
and be is charged in the libel with having so proceeded for the pur- 
pose of defeating tbe claim of tbe libelants for compensation for 
their salvage service. It is the duty of the court to so bold, that 
the salvors may secure the benefit of their lien of tbis property 
without unnecessary expense or embarrassment to them, and not 
to allow the respondent to tbus defeat the libelants' claim for sal- 
vage service, though the case is not speciâcally provided for in the 
nineteenth admiralty rule. Tbe exceptions to the libel are overruled. 
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BERNARDIN T. NORTHALL «t «L 

(Olrcnit Court, D. Indiana. JanmitT 6, 1897.) 

No. 9,358. 

I, FbDBIUIi CJOURTS — JDBISDIOTION — APPEAL9 IN Patbnt Isterferbnoes. 

The fact that an appeal has been given from the commissioner of patenti, 
in interférence cases, to the court of appeals for the District of Columbia 
(Act Feb. 9, 1893), does not take away the juriadiction of the circuit court», 
nnder Rey. St. § 4915, to entertain a bill in equity by the defeated con- 
testant, to détermine his right to a patent. This right may be exercised 
after the court of appeals haa made its décision, and the commissioner hai 
obeyed it« mandate. 

I, SAME— CmZBNSHIP. 

In suits under Kev. St. S 4915, to détermine the right to a patent, the cir- 
cuit courts hare jurisdiction, without regard to the citizenship of the parties. 

This was a bill in equity, under Rev. St. § 4915, by Alfred L. 
Bernardin against William H. Nortliall and John S. Seymour, com- 
missioner of patents, to reyiew the décision of the commissioner in 
an interférence case, and détermine the complainant's alleged right 
to a patent for a bottle-sealing device. 

Butterworth & Dowell and Gilchrist & De Brûler, for complalnant. 
Robert EL Parkinson and William H. Gudgel, for défendant 
Northall. 

BAKER, District Judge. This is a suit in equity by the com- 
plalnant, who allèges that he was the true, original, and sole in- 
ventor of a new and useful improvement in bottle-sealing devices, 
known as the "beaded sealing cap," or 'Tbeaded cap," which inven- 
tion was not known or used by others in this country, and not pat- 
ented, or described in any printed publication, in this or any for- 
eign country, before his invention or diacovery thereof, and which 
had not been in publie use or on sale in the United States for more 
than two years prior to his application for a patent therefor; that 
William H. Northall was employed by complainant as his foremon, 
and that he thereby became acquainted with this invention, and had 
knowledge of every step taken hj complainant to procure a patent 
therefor, and of his application for such patent, and of the allowance 
of the same by the commissioner of patents; that, while still in 
complainant's employ, Northall entered into secret and clandestine 
correspondence with the Crown Cork & Seal Company of Baltimore, 
Md., which resulted in Northall, in the interest of said company, 
applying for a patent for said invention as his own, and in thus get- 
ting up an interférence with complainant, which resulted in tying 
up the issuance of the patent which had been already allowed to 
the complainant. The interférence was prosecuted to final hearing 
in the patent oflQce, and was there disallowed, and the patent or- 
dered to be issued to complainant. From this décision of the com- 
missioner, Northall took an appeal to the court of appeals of the Dis- 
trict of Columbia, by which court the décision of the commissioner 
77F.-54 
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was reversed, and a mandate sent down directing hîm to issue tHe 
patent for said invention to Nortliall. 7 App. Cas. D. C. 452. 

The bill is full and formai in its statement oî facts, and must be 
held suflBcient, unless it ia bad for the reasons pointed ont in North- 
all's demurrer thereto. The demurrer chjallenges the sufflciency of 
the bill for the foUowing reasons: First. The court has no juris- 
diction of the cause of action set forth in the bill. Second. There 
has been an adjudication of the matter hère in controversy between 
the parties in the court of appeals for the District of Columbia; and, 
this controversy having been adjudicated, it cannot again be litigated 
in this court. Third. This court has no jurisdiction to hear and dé- 
termine the question of the jurisdiction of the court of appeals to en- 
tertain an appeal from the commissioner of patents. Fourth. That 
this court has no jurisdiction of the case, because it is shown that 
Bernardin and Northall are citizens of the same state. 

This suit is brought under section 4915 of the Revised Statutes, 
which, Bo far as material, reads as foUoves: 

"Whenever a patent on application is refused either by the commissioner oi! 
patents, or by the suprême court of the District of Oolumbia upon appeel from 
the commissioner, the applicant may hâve a remedy by bill In equity." 

Section 4911 of the Revised Statutes provides: 

"If such party, except a party to an interférence, is -dissatlsfied with the déci- 
sion of the commissioner, he may appeal to the suprême court of the District of 
Columbia, sitting in banc." 

As the law stood prior to the passage of the act to establish a 
court of appeals for the District of Columbia, approved February 
9, 1893, the course of practioe and procédure in a patent case was as 
follows: An inventor was required to file Ma application for a 
patent in the patent office, one of the departments or divisions of the 
interior department, and to proaecute the same to a final hearing 
and détermination before the commissioner of patents; and, if the 
détermination was adverse, such party, except a party to an inter- 
férence, if dissatisfied, might take an appeal to the suprême court 
of the District of Columbia sitting in banc, in which court the ap- 
peal was heard and determined on the record brought up from the 
patent ofQce, with the reasons assigned for such appeal. The déter- 
mination of the suprême court sitting in banc was remitted to the 
commissioner of patents, who was required to grant or refuse a pat- 
ent, in accordance with the détermination of the suprême court. 

An interférence case is one, in whîch there are two or more ap- 
plicants, instead of one, for the same invention or discovery. The 
parties are the United States and the applicants. In such cases 
the commissioner of patents décides whether either of the applicants 
is entitled to a patent, and, having determined that question, he 
décides which of the applicants is entitled to priority; that is, which 
was the flrst to do the several things which entitled him to a pat- 
ent. No appeal was allowed in interférence cases from the décision 
of the commissioner. Where a patent in an interférence case waa 
refused by the commissioner of patents, or in other cases, wheipe 
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the patent was refused by tlie suprême court of the District of Co- 
lumbia sitting in banc, the remedy was by a bill in equity in the 
circuit court of the United States having cognizance thereot The 
purpose of this législation is apparent. The constitution and laws 
give a property right in his invention or discovery to an inventor, 
and it was the manifest législative intent that such inventor should 
not be deprived of his property right in his invention until he had 
had his day in a court in which the party aggrieved by the déter- 
mination of an executive ofQœr might pursue his remedy judicially, 
according to the practice of a court of chancery. The hearing and 
détermination in the suprême court of the District of Columbia sit- 
ting in banc, while in a court having appellate jurisdiction in cases 
at law and in equity, was a proceeding in aid of the jurisdiction of 
the patent ofiBce, and consisted simply in reviewing the décision of an 
executive officer on the identical state of facts before that ofQcer. 
The détermination of that court worked no change in the nature of 
the proceeding. This is manifest from the fact that if the hearing 
ajid détermination of the case on appeal to the suprême court for 
the District of Columbia, sitting in banc, were to be regarded as a 
hearing and détermination of a strictly judicial character, it is 
hardly to be supposed that, after such judicial hearing and déter- 
mination, the question of the applicant's right to a patent would be 
allowed to be heard de novo by a bill in equity in a circuit court. 
Thèse views are supported by Ex parte Greeley, 6 Fish. Pat. Cas. 
575, Fed. Cas. No. 5,745; In re Squire, 3 Ban. & A. 133, Fed. Cas. No. 
13,269; Whipple v. Miner, 15 Fed. 117; Butler v, Shaw, 21 Fed. 321; 
Butterworth .V. Hoe, 112 U, S. 60, 5 Sup. Ct. 25; Gandy v. Marble, 
122 U. S. 439, 7 Sup. Ct. 1290. 

The jurisdiction of this court to hear and détermine the présent 
bill is undoubted, unless the act to establish the court of appeals 
for the District of Columbia has taken it away. It is not claimed 
that this jurisdiction has been taken away by a direct repeal of the 
statute which conferred it. The contention is that, prior to the 
création of the court of appeals of the District of Columbia, no ap- 
peal was allowed from the détermination of the commissioner of 
patents in interférence cases; that the sole remedy was by a bill 
in equity in the circuit court; and that, inasmuch as an appeal is 
now allowed by the act creating that court, it opérâtes to repeal, 
by implication, the statute providing for a bill in equity in inter- 
férence cases. It is also argued that the décision of the court of 
appeals is final and conclusive, and that the dignity of the court of 
appeals is such that it would be unfit and indecorous for an inferior 
court, such as a circuit court of the United States, to réexamine 
the applicant's right to a patent. It cannot be maintained that the 
jurisdiction of this court over the présent suit is to be determined 
by a considération of the relative dignity and importance of the two 
courts. Questions of jurisdiction can never be thus determinoîd. 
But, in point of antiquity, the circuit court is the more ancient; in 
point of jurisdiction, it is more ample; and, in its composition, il 
has a membership consisting of a justice of the suprême court and 
a circuit and district judge. But the argument of importance and 
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digiiity is rather invidious than relevant to the détermination of the 
jurisdiction of this court. 

It is flrmly settled that a later statute will net be construed to 
repeal an éarlier one by implication if it be possible to reconcile 
them and give effect to botb. Eepeals by implication are not fa- 
vored, and, to authorize such a construction of a later statute as to 
work tbe repeal of an earlier one, the former must présent a case 
of irreconcilable conflict witb the latter. McCool v. Smith, 1 Black, 
459; U. S. V. Walker, 22 How. 299; City of Galena v. Amy, 5 Wall. 
705; Henderson's Tobacco, 11 Wall. 652; Arthur v. Homer, 96 U. S. 
137; Chew Heong v. U. S., 112 U. S. 536, 5 Sup. Ct. 255. 

The ninth section of the act to establish the court of appeals for 
the District of Columbia présents no such case of irreconcilable con- 
flict with section 4915 of the Revised Statutes as to work an implied 
repeal of the latter. An appeal may be prosecutéd to the appellate 
court without taking away from the circuit court the original juris- 
diction conferred upon it. The purpose of the appeal is simply to 
bave a réviéw of the décision of the commissioner of patents on 
the identical' record before the latter oiBcer. It is in no just sensé 
a substitute for the trial provided for by a Mil in equity in the cir- 
cuit court. The décision on the appeal in no respect changes the 
character of the proceeding. Ail that the appellate court can do is to 
afflrm or reverse the décision of the commissioner of patents. If 
a reversai occurs, the appellate court awards a mandate directing 
what décision shall be entered by the commissioner of patents. But 
it ÎB the décision of the commissioner of patents, aJad not that of 
the appellate court, by virtue of which the patent must flnally be 
granted. The olHce of an appellate tribunal is .to direct an inferior 
court or officer, from whom an appeal is talcen, what décision or 
judgment shall be entered by such inferior court or oflficer. The dé- 
cision or judgment must at last be entered by the inferior court or 
offlcer, and it then becomes the décision or judgment of such court 
or oflficer, and not the décision or judgment of the appellate tri- 
bunal. Thé order ofthë appellate tribunal opérâtes upon the court 
or ofiicer below, by direeting what such offlcer or court shall do; but 
it is the order of the latter which must dispose of the matter in con- 
troversy. 

From what bas already been said, it must be apparent that the 
doctrine of res adjudicata, so strongly urged by counsel for défend- 
ant, bas no application. The appellate court hears and décides 
an executive or administrative question in aid of the patent office 
on the record made up in that office, while the circuit court hears 
the case upon a bill in equity in due course of judicial procédure, 
not only on the évidence heard by the commissioner of patents and 
the court of appeals, but upon such additional évidence as either 
party to the suit may choose to présent. The trial before the court 
of appeals is restricted, and is in aid of an executive duty, rather 
than a judicial hearing. The trial in the circuit court is in tke 
strictest sensé a judicial hearing by original Mil, with ail the pow- 
ers of a court of equity at the service of the parties to the suit. The 
salutary principle that an inventer shall bave bis day in court, and 
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a right to a judicial hearing, before being finally barred of his right 
to a patent, secured by section 4915 of the Kevised Statutes, in my 
opinion, remains unaffected by the act to establish the court of ap- 
peals of the District of Columbia. 

The contention that this court cannot entertain jurisdiction of 
the présent bill because Bernardin and Northall are both citizens 
of thia state cannot be successfully maintained. The Revised Stat- 
utes (sections 629 and 711) give the fédéral courts exclusive jurisdic- 
tion of causes relating to patents. This is the only court that could 
take cognizance of the présent suit, because, being a patent case, no 
State court could take junsdiction, and in the fédéral courts the suit 
naust be brought in the district whereof the plaintiff or défendant is a 
citizen. Hère the demurrant is shown to be a citizen of the dis- 
trict of Indiana, and hence he is properly suable hère. 

The demurrer to the bill is overruled. 



A. B. DICK CO. V. WICKELMAN. 

(Circuit Court, S. D. New York. December 31, 1896.) 

Equitt — Interlocdtort Deoree — Setting Aside. 

A motion to set aside an interlocutory decree will be denied, if based only 
on grounds considered on the hearing. 

D. H. Driscoll, for plaintiff. 
Frederick A. Wickelman, pro se. 

WHEELER, District Judge. This cause has now been heard 
upon a motion by the défendant to set aside the interlocutory de- 
cree. The principal ground of the motion is the alleged wrongful 
use of Potts & Oo. V. Greager, 155 U. S. 597, 15 Sup. Ct. 194, and 
70 O. G. 494. But that case was noticed and considered by the 
court before, and, if any error arose in the use ma de of it, such 
error was an error of the court, and not a misuse of counsel. Noth- 
ing is made to appear now that was not shown before; no error is 
pointed out or perceived that should set aside the decree as the 
case is now hère viewed ; and if such error is still supposed to exist 
it can be corrected on api>eal, if found. Motion denied. 



MUTUAL LIFE INS. CO. v. DOHERTY. 

In re ROGEKS' APPEAL. 

(Circuit Court of Appeals, Third Circuit. December 2, 1896.) 

No. 39. 

MoBTOAGES — MisKOMER— Subséquent Judoments. 

The owner of certain land, which had been conveyed to him as G. D., 
made a mortgage thereof under the name of 6. S. D., which was at once 
recorded. Subsequently certain créditera of said D., who knew thèse facts, 
took judgments against him as G. D., and thercupon claimod priority ovei' 
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the mortgage, on the ground th.at their judgments were taken in the proper 
name of the owner of the land. Eéld that, -whether such owner's name was 
G. D. or G. S. D., the elaim of priority was nntenable. 75 Fed. 951, aflBrmed. 

Appeal from tlie Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

TMs was a suit by scire facias upon a mortgage, and was brought 
by the Mutual Life Insurance Company of New York against George 
S. Doherty. The case was heard below upon exceptions filed by Wil- 
liam Rogers and Thomas J. Bogers, subséquent judgment créditer s, 
to the marshal's return of his distribution of the fund, and such ex- 
ceptions were overruled and the distribution conflrmed. 75 Fed. 
951. The exceptants hâve appealed. 

J. H. Beal, for appellants. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

DALLAS, Circuit Judge. The question in this case is presented 
by the third spécification of error. which avers that the court below 
erred in not sustaining an exception to the marshal's sehedule of dis- 
tribution of the fund in controversy, as follows: 

"The marshal should not hâve distributed any portion of said fund to the 
plaintiflE, because the plaintiff had no lien on said land by virtue of its said mort- 
gage, and especially it had no lien upon said land as against the judgments of the 
exceptants; said mortgage being made and eiecuted by George S. Doherty, and 
so reeorded, while the légal tltle to the land described therein, and levied upon un- 
der such exécution, was at the time in George Doherty, as appears by the records 
of the recorder's office in AUegheny county, in Deed Book, vol. 825, p. 597; the 
judgments of said exceptants being against George Doherty, in whose uame the 
légal title stood." 

The facts are, in part, thus stated in the opinion of the court below: 

"On the 7th day of October, 1895, the défendant, George S. Doherty, executed 
and delivered to the plaintiff, the Mutual Life Insurance Company of New York, 
his mortgage upon a lot of land situate in AUegheny City, AUegheny county, 
Pa., to secure a debt of $10,000. The mortgage is in the défendant'» proper name, 
George S. Doherty, and is so signed and acknowledged. It was reeorded in the 
recorder's office of AUegheny county on the 15th day of October, 1895. On May 
21, 1896, suit by scire facias upon the mortgage was brought in this court, and 
on June 8, 1896, a judgment therein for the sum of $10,878 was entered in favor 
of the plaintiff. A writ of levari facias was issued upon the judgment, and by 
virtue thereof the marshal sold the mortgaged preinises. In and by his spécial 
return the marshal appropriated ont of the proceeds of sale to the plaintiff in 
the writ, the Mutual Life Insurance Company, the amount of the judgment on 
the mortgage, and interest." 

The appellants insist that the "proper" name of the mortgagor is 
George Doherty, and not (as in the above extract) George S. Doherty ; 
but whether, for every purpose, the one name or the other should 
be regarded as the true one, is unimportant. We think the learned 
judge was right about it, but do not rest our judgment upon any such 
abstraction, but upon the fact — ^which, for the présent purpose, is 
controlling — that George Doherty, who took and held the légal title, 
and George S. Doherty, who made the mortgage, was one and the 
same pei-soù, and was known to be so by the appellants when they ob- 
tained the instruments on which the judgments were entered under 
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which. they claim priority of lien. The facts are undisputed, and 
the necessary déduction from them is that the appellants, well know- 
ing that the actual owner of the land had, by the name of George 
S. Doherty, executed a mortgage, which was recorded in due time, 
undertook to defeat or postpone it by entering confessed judgments 
agalnst the same person under the name of George Doherty. They 
had previonsly taken, for the same debts, judgments d. s. b. against 
him as George S. Doherty. It is manifest, therefore, that they 
themselves understood that to be his name, and were aware that the 
person so named was the owner of the property to whom the title 
had been conveye<i by the name of George Doherty. Under such 
circumstances, the demand that thèse judgments should be preferred 
to the prier mortgage, by reason merely of the alleged more correct 
désignation of the debtor in the former, is as devoid of légal support 
as it is of intrinsic merit. The opinion filed in the circuit court ade- 
quately discusses the case, and we concur in the conclusion which 
was there reached. Its decree is therefore aflSrmed. 



DUNDEE MORTGAGE & TRUST INVESTMENT CO. v. HUGHES. 

(Circuit Court, D. Oregon. December 23, 1896.) 

Nos. 991, 1,198. 

Corporations— Dissolution— Abatbmekt of Sdits. 

Under the statute of Oregon (Hill's Ann. Laws, § 3233), providing that 
corporations, after their dissolution, shali continue to esist for fire years, for 
the purpose of prosecuting or defending suit», etc., a corporation, at the expi- 
ration of such five years, becomes absolutely defunct, and a suit, commenced 
by it before its dissolution, abates. 

J. W. Whalley and L. L. Me Arthur, for plaintifif. 
Ellis G. Hughes, in pro. per. 

GILBERT, Circuit Judge, The issues in this case were made, 
and the case was ready for trial, in the year 1886. On May 6, 1896, 
the défendant obtained leave to file an amended answer. Instead of 
flling an amended answer, he tiled, under the name of an amended 
answer, a supplemental answer, in the nature of a plea in abatement, 
alleging that in the year 1889 the plaintifif was duly and regularly 
wound up, dissolved, and discontinued its corporate existence, and 
lost its corporate powers, further or otherwise than might be neces- 
sary to wind up its afifairs, and that, at the présent date, the said 
corporation has no légal existence. The plaintifif thereupon moved 
to strike the so-called amended answer from the flles, for the reason 
that it is not an answer to ths mérita of the controversy, and is not 
an amended answer such as was contemplated in the order permit- 
ting it to be filed. 

There can be no doubt that, without the permission of the court, 
the défendant had the right to file this plea, which has the effect 
of a plea of nul tiel corporation, alleging matters occurring after the 
commencement of the action, and that he could do so whenever the 
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facts on wMch ît is based came to his tnowledge. Upon the argu- 
ment the motion was treated as a demurrer to the supplemental an- 
swer, and the question presented is whether or net it allèges matter 
which may be pleaded in abatement of the action. The plaintiff 
is a foreign corporation, having its principal olBce at Dundee, in 
Scotland. The law of Great Britain and Ireland in regard to the 
powers of corporations after disS'Olution is not pleaded. It must be 
presumed, for the purposes of the demurrer, that the law applicable 
to the question is the law of the state of Oregon. By the common 
law an action by or against a corporation abates with its dissolution. 
Chair Co. v. Kelsey, 23 Kan. 632; In re Norwood, 32 Hun, 196; Ex- 
porting Co. v. Gano, 13 Ohio, 270; May v. Bank, 2 Rob. (Va.) 56. In 
many of the states the common law has been changed by statutes 
providing either for the appointment of trustées or receivers to 
close out the affairs of corporations after their dissolution, or 
proAiding that the existence of corporations shall be extended, for a 
fixed period after dissolution, for the purpose of winding up their 
own business. Of the latter class is the Oregon statute, which dé- 
clares that ail corporations after their dissolution shall — 

"Continue to exist as bodies corporate for a period of iive years thereafter if 
necessary for the purpose of prosecuting or defending actions, suits or proceedings, 
by or against them, settling their business, disposing of their property and dividing 
their capital stock, but not for the purpose oï continuing their corporate business." 
Hill's Ann. Laws Or. § 3233. 

In some of the states where the corporate existence is so extended 
by statute, express authority is given to prosecute to a final judg- 
ment ail actions begun by the corporation within the limited period. 
Bank v. Cooper, 36 Me. 179; Lumber Co. v. Ward (W. Va.) 3 S. E. 227. 
Under such a law was decided the case of Bewick v. Harbor Co., 39 
Mich. 700, which is cited by counsel for the plaintiiï. In that case 
the court held that the corporation might prosecute to a close any 
action commenced within the three-year period of limitation flxed by 
the statute, but in so holding gave effect to another provision of the 
law upon the same subject, which provided that no such suit, once 
commenced, should become abated at any time until brought to a 
close. There is no such or similar provision in the Oregon law. The 
statute of this state gives a bare extension of life for a fixed period 
after the dissolution of the corporation. Without the statute, as 
we hâve seen, by the common law, ail corporations were defunct from 
the moment of their dissolution. The statute extends their exist- 
ence for a further period for a stated purpose. At the expiration 
of that period it is the logic of the common-law rule that the corpora- 
tion is as absolutely defunct as it wôuld bave been in the flrst in- 
stance had not its life been prolongea by the intervention of the 
statute. The suprême court of Massachusetts has held that a judg- 
ment recovered against a corporation after the expiration of a simi- 
lar period of limitation is absolutely void. Thornton v. Freight Co., 
123 Mass. 32. 

CounSel for plaintiff rely upon the language of thé plea, in which 
it is alleged that the corporation ceased to exist "further than might 
be necessaçy to wind up its affairs." To this i*^ may be said that, if 
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the long delay in bringiog tMs cause on for trial was a necessary 
incident to difflculties met in winding up the company's affaire, it is 
not made apparent by anything in the record. If such necessity ex- 
isted, and if, under the laws of Great Britain and Ireland, the plain- 
tiff corporation is still in existence for the purpose of closing up its 
affairs, it can avail itself of those facts in a replication to the plea, 
The motion to strike ont the answer will be denied. 



GRISWOLD V. BACHELLER. 

(Circuit Court, D. Rhode Island. January 14, 1897.) 

No. 2,547. 

l. Pleamko— Demurrer— Waiver of Ihregui-arities. 

A gênerai demurrer waives objection tliat the plea is not verifled, nor sup- 
ported by certificate of counsel, as reqûired by the rules of court. 
i. Abatement — Pesuencv of Anothek Action— Law and Equitt. 

Suits at law and in equity are necessarily so dissimilar that, as a rule, eue 
cannot be pleaded in abatement of the other. 

S. SaME— SUFFIOIENCÏ OF Pl.EA. 

A plea alleging the pendency of another action, which does not show with 
certainty that such action is for the same cause, and the same or similar relief, 
Is insufiScient. 

E. D. Bassett and Samuel R. Honey, for plaintifE. 
W. P. Shefleld, for défendant. 

BROWN, District Judge. In this action of trespass quare clau- 
6um fregit the défendant pleads in abatement that, before the com- 
mencement of the présent action, the plaintiff "ippleaded" the de- 
fendant "in a suit in equity in this court, by bill of complaint, for 
the identical trespasses in the said writ and déclaration mentioned." 
TJpon gênerai demurrer to the plea the plaintifE makes objection that 
it is not verified by afiadavit, nor supported by the certiflcate of coun- 
sel, as reqûired \>j sections 2 and 3 of rule 8 of the raies of the circuit 
court for the First circuit. This objection goes only to the récep- 
tion of the plea, and the irregularity is waived by the flling of a de- 
murrer, the offlee of which is to put in issue the légal effect of the 
plea after it has been received. Bank v. Slocomb, 14 Pet. 60 ; Good- 
year V. Toby, 6 Blatchf. 130, Fed. Cas. No. 5,585. 

The plea, therefore, must be considered upon its merits. As a 
court of equity has no jurisdiction over a case identical with the 
présent action, the prior suit in equity either must be defective, or 
must dlffer in scope from the présent action. Siace the jurisdiction 
of equity is limited to cases in which the law does not aflÉord a com- 
plète and adéquate remedy, it has been held by cases both at law 
and in equity that two causes, one at law, one in equity, are ex neces- 
sitate so dissimilar that the pendency of one cannot be pleaded in 
abatement of the other. Blanchard v. Stone, 16 Vt. 234; Hatch v. 
Spofeord, 22 Conn. 498; Kittredge v. Race, 92 U. S. 116; Coït v. Part- 
ridge, 7 Metc. (Mass.) 570; Black v. Lackey, 2 B. Mon. 257; Graham v. 
Meyer, 4 Blatchf. 129, Fed. Cas. No. 5,673; Story, Eq. PI. § 742. 
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But, even conceding th.e possibility of exception to this broad state- 
ment of the nde, th.e defendant's plea must be held insufflcient, since 
it does not set foirth with certainty that the prior suit is for the same 
subject-matter, and for the same or similar relief, and since the allé- 
gations fail to show that the défendant has been twice vexed for the 
same matter. The demurrer is sustained. 



OREW-LEVIOK CO. v. BRITISH & FOREIGN MARINE INS. CO., Limited. 

(Circuit Court, E. D. Pennsylvania. December 30, 1896.) 

No. 336. 

FlBE iNStIBANOB — GrOODS IN TRANSIT— TeBMINATION OF KiSK. 

Défendant, in insuring oil for inland transportation, issued a marine policy 
with a rider attaclied. In the printed clause, providing that the rislc should 
begin from the time of loading the goods on "said vessel," and continue until 
they were "safely landed," the blanks for place of loading and la'nding were 
not fllled. The rider stated that the insurance was "on oil in tank cars, in 
transit." Eeld, that the risk terminated upon delivery of the oil by placing 
the cars upon consignée'» private siding, at its refinery. 

T. P. Jenkins, for plaintiff. 
H. N, Paul, Jr., for défendant 

DALLAS, Circuit Judge. The policy sued upon coTered "oil con- 
tained in tank cars." The question is whether the loss, which admit- 
tedly occurred, though of oil in tank cars, was one for which the de- 
fendant had contracted to indemnify the plaintiff. The right solu- 
tion of this question dépends upon what is the correct construction 
of the policy respëcting its continuance. In the form used there is 
contained, in print, the language: 

"Beginnjng the adventure upon the said goods and merchandise from and imme- 

diately following the loading thereof on board of the said vessel, at , as 

aforesaid, and so shall continue and endure until the said goods and merchandise 
shall be safely landed at , as aforesaid." 

The blanks hère indicated were not fllled in; and the language 
quoted is foUowed by other matter which is accurately applicable onh' 
to marine insurance, with the exception of the words, "The said goods 
and merchandise hereby insured, are valued at" (printed) "as per 
form attached herein" (written), which, of course, were, by the writ- 
ten portion, made specifically applicable, and by the référence to the 
form attached were made définitive. The form referred to consists 
of a typewritten paster, as follows: 

"New York, October 24th, 1895. 
"In considération of $12.00 additional premium, this policy is hereby made to 
cover under the following form, and not as heretofore, to wit: 
"Crew-Levick Company, 
"For account of whom it may concern. 
"Loss, if any, payable to them. 
"$2,500 on oil contained in tank cars in transit, principally from oil régions in 
Pennsylvania and New York to varions places, and to Sea-Board Oil Works, South 
Chester, Pa., and from Sea-Board Oil Works to varions places. 

"It is the true intent and meaning of this policy to fully indemnify the assured 
for each and every loss by or in conséquence of fire, derailment, or collision, not 
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exceeding, however, the sum hereby insured, anything contained in the printed 
conditions of thig policy to the contrary notwithstanding. 

"$2,500, 1 year *rom October 10, 1895, at 10% per annum. 

"Premium, ?250. 

"Attached to and forming part o£ policy No. 638,003 of the British & Foreign 
Marine Insurance Co., L't'd." 

The presently material portion of the affidavit of défense is as fol- 
lows : 

"It is not true, as stated in the plaintiff's statement, that the oil which is there 
alleged to iiave beeii destroyed was at the time of its destruction 'contained in tanli 
cars in which It was being carried by rail from the places hereinalter mentioned 
to the plaintiff's warehouse, situate at Swanson and Jackson streets, Philadelphia,' 
but, on the contrary, the said oil had been shipped upon various railroads, from 
various places, as stated in the plaintiff's statement, and consigned to 'the Crew- 
Levick Company, Swanson and Jackson streets, Philadelphia.' At the corner of 
said Swanson and Jackson streets, Philadelphia, the Crew-Levick Company, at 
the time in question, owned an inclosed tract of ground, or yard, within which was 
situated its warehouse or refinery. A private siding owned by said company runs 
through and upon its land, and immediately alongsidè said -warehouse, or refinery. 
At the time of its destruction, and some hours previous to the commencement of 
the fire by which it was destroyed, the oil which this suit concerns-had completed 
îts transit, and had been finally and irrevocably delivered by the railway com- 
panies, by which it had been carried into the exclusive and full possession and 
control of the plaintifE company, at and upon its property at Swanson and Jackson 
streets, Philadelphia, and within its inclosnre. This delivery of the oil by the car- 
riers to the plaintiff company had been made in the usual course of business, and 
in the usual way in which, according to the custom of the business, such deliveries 
of oil are made, namely, by placing the tank cars containing the oil upon the 
aforesaid private siding of the plaintifE, upon its own property, within the afore- 
said inclosed yard, and within its exclusive possession and control, after which the 
carriers had relinquished ail possession and control of the oil. The tank cars con- 
taining the oil which was destroyed stood, at the time of their destruction, on 
the aforesaid siding, immediately alongsidè of the plaintiiï's warehouse or refinery, 
and were destroyed by reason of the burning of the said warehouse or refinery, 
which caught fire some time after the said cars had been placed there when the 
oil was delivered. The oil was delivered to the plaintiff company in the tank cars, 
because it is incapable of being delivered in any other way, and because that is 
the customary method of delivering it; the said carriers allowing the plaintiff com- 
pany to hâve the use of its tank cars for a reasonable time after delivery, By 
reason of thèse facts the contract of Insurance upon which this suit is founded 
had ceased to cover the oil which was destroyed." 

Upon the facts thus alleged, and which, of course, must, upon this 
rule, be assumed to be truly alleged, the substance of the controversy 
may be thus stated : "Was the oil still coveréd, because it had not yet 
been removed from the tank cars, and, therefore, as plaintiff con- 
tends, had not been "landed"? Or had it ceased to be covered, be- 
cause, as défendant contends, it was not, at the time of loss, "in 
transit"? 

That this policy related to inland transportation, and not to car- 
riage by sea, both parties, of course, fully understood. The nature 
of the risk is, in several respects, very différent in the one case and 
in the other; and this, too, must hâve been perfectly well known to 
both the insurer and the assured. Yet, instead of putting their con- 
tract in distinct form, the underwriter saw flt to give, and the as- 
sured to accept, an altered marine policy, with a rider attached. But 
the policy, such as it is, was prepared and issued by the défendant, 
and I fully agrée that if, from the circumstances I hâve mentioned, or 
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from any other, its true intent and meaning were so difQcult of 
ascertainment as to render its correct construction a matter of seri- 
ons and substantial doubt, that interprétation of it, being reasonable, 
wMch would be most favorable to th.e assured, sbould be adopted. 
But tliis principle is not applicable where no necessity for its applica- 
tion exists. In some cases it is riglitly invoked to rescue the party 
taking sucb a contract from being ensnared bj the ambiguous lan- 
guage employed by the other. This is' not snch a case. The meaning 
of both parties is clear beyond question. I cannot believe that they 
did not understand this policy in the same way, By putting ourselves 
in their place at the time that they made it, and considering the 
circumstances of the case, it becomes apparent that but one distinct 
meaning can be ascribed to it. The object was to protect property 
on land, not at sea, The word "landed" had, therefore, no appropri- 
ateness. It is impossible to suppose that this was not as apparent 
to the one party as to the other, or that either of them did not com- 
prehend that the language which really limited the continuance of 
the risk was that contained in the "form attached," viz.: "On oil 
contained in tank cars in transit." That the delivery of the oil, as 
alleged in the affidavit, terminated the transit, I hâve no doubt. 
Furthermore, I think that, if requisite, the défendant should be al- 
lowed to adduce évidence to show the matters set up in the supple- 
mental afBdavit of défense, and, therefore, that, to that end, the case 
must be allowed to go to a jury. The plaintiif's rule for judgment for 
want of a sufflcient afBdavit of défense is discharged. 



UNITED STATES v. VAN STEINBBEG et al. 

(District Court, N. D. lowa, B. D. Deeember 31, 1896.) 

Oppicial Bond— Liabilitt op Sureties — Misfbasance pkiob to the Execution of 
THE Bond. 

Tlie sureties on a oostmaster's bond are not liable for a shortage in Us ac- 
counts occiirring before tlie bond was given. 

Suit on postmaster's bond. Submitted to court, jury being waived. 

Cato Sells, U. S. Dist. -Atty., and D. W. G. Oram, Asst. U. S. Dist. 
Atty. 
Wm. Grraham, for défendants. 

SHIBAS, District Judge. From the évidence submitted în this 
case, it appears that in the year 1892 Benjamin Van Steinberg was 
the postmaster at the town of Preston, in Jackson county, lowa, that 
he was called upon to give an additional or second officiai bond, 
and that this bond was fumished in the usual form, with the prés- 
ent défendants as sureties thereon; the said bond taking eiïect on 
the Ist day of October, 1892. It further appears that when Van 
Steinberg ceased to be postmaster, in 1894, there was due from him 
to the United States, of moneys belonging to the money-order ac- 
count, the sum of $717.10, to recover which amount this suit was 
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brought upon thé bond, taking eflfect October 1, 1892. The sure- 
ties on the bond claim as a défense that the shortage in the accounts 
of the postmaster, represented by the balance now sued for, ail oc 
curred before the bond by them signed as sureties took eflect, and 
therefore no liability exists against them for such shortage. As 
évidence on behalf of the United States, there has been introduced 
a statement of account, certifled to by the auditor of the post-oflîce 
department, showing the amounts reeeived and disbursed or account- 
ed for by Van Steinberg, as postmaster, from the llth day of July, 

1891, to the time he ceased to act as postmaster. According ,to this 
account, there was due and owing to the United States from Van 
Steinberg on the 30th day of September, 1892, the sum of |943.85, 
and when he ceased to act as postmaster, in 1894, there was due 
the sum of $717.10. On behalf of défendants there was introduced 
in évidence four papers signed by the auditor of the post-office de- 
partment, dated Pebruary 19, 1895, containing statements of errors 
existing in the postmaster's money-order account. Thèse state- 
ments were presented to Van Steinberg by direction of the post-ofiBce 
department, and a demand was made on him to pay the amounts 
thus shown to be due from him; this demand being made by the 
person who succeeded Van Steinberg as postmaster. The total 
amount claimed to be due, according to thèse statements, is the sum 
of 1775.86; and it is clear that, if this amount had been paid by 
Van Steinberg in response to the demand made on him, it would 
hâve freed Mm and his bondsmen from liability on the account now 
relied on as the basis of liability in this case. An examination of 
thèse statements shows that every error or shortage contained there- 
in occurred before October 1, 1892. For the shortage actually hap- 
pening before that date, the liability is upon the sureties signing 
the first bond given by Van Steinberg. In determining whether 
there is any sum for which the sureties on the second bond are lia- 
ble, this amount of 1775.86 must be eliminated from the account as 
now stated. As already said, the balance shown to be due on the 
30th day of September, 1892, according to the account introduced 
by the government, is the sum of $945.85, and this balance thus 
shown to be due on that day includes the errors and shortages exist- 
ing up to that date, amounting to the sum of $775.80. Deducting 
that amount, as not chargeable against the sureties on the second 
bond, it would leave in the hands of the postmaster on the Ist day 
of October, 1892, when liability on the second bond first accrued, 
the sum of $169.09. The account introduced by the government 
shows that since September 30, 1892, Van Steinberg has paid to the 
government, or accounted for, the amount of $228.79 in excess of the 
sums reeeived by him since that date. So that it appears that if 
the shortage occurring before October 1, 1892, is made good, there 
will be nothing due from Van Steinberg upon his money-order ac- 
count. Unless, therefore, the sureties on the bond sued on can be 
held liable for shortages and liabilities occurring before October 1, 

1892, there is no ground for holding them liable in this case; and 
under the rule laid down by the suprême court in U. S. v. Irving, 1 
How. 250, and U. S. v. Stone, 106 U. S. 525-529, 1 Sup. Ot. 287, the 



862 77 FEDERAL REPORTER. 

sureties on the second bond are liable only for misfeasances occur- 
ring aftei* thât bond took effect. Judgment must therefore go in 
favor of the sureties on the bond. 



BBAN V. LAMBERT et aL 

(Circuit Court, D. Minnesota. December 15, 1896.) 

No. 226. 

1. WiTNEssEs— Exclusion of a Witnbss Who is a Pakty— Objection. 

An objection to the action o( a référée In excluding from the room, durlng 
the examlnatlon of other -wltnesses, a witness who Is a party to the suit, 
cornes too late after the évidence so takèn bas been filed, and the cause set 
down for bearing, wlthout any attempt by the objectlng party to bave the 
error corrected. 

2. Evidence— BooKS as Entries— CoMrETBNCT. 

For the purpose only of corroboratlng the testlmony of a vvltness as to 
the dates of certain transactions, bis books, tbough not proved as requlred 
by statute for admission as books of account, are compétent as entries 
claimed to bave been made when such transactions occurred. 

Stringer & Seymour, for complainant. 
William G. WTiite, for défendants. 

LOCHEEN, District Judge. This cause being at issue and ready 
for hearing at the gênerai term of this court begun and holden in 
the city of Duluth, Minn., on the 13th day of Oetober, 1896, was by 
stipulation of the parties set down for hearing and final argument 
before the judge of said court at chambers, either at St. Paul or 
Minneapolis, and, pursuant to said stipulation, was thereafter, on 
the llth day of December, 1896, brought on for hearing at chambers 
in the city of Minneapolis in said district. The complainant ap- 
peared by Stringer & Seymour, her attomeys; and the défendants 
Mary A. Lambert, Alfred H. Lambert, and Ezra F. Lambert, by 
their attorney, William G. White, présent and flle briefs and argu- 
ments in said cause. 

Thèse défendants, by their said counsel, urge several objections 
made by them before the référée to the taking of the évidence in the 
cause. It appears, from the record filed by the référée, that the 
counsel for complainant, at the commencement of the taking of the 
testimony, requested that the witnessîs Ezra F. Lambert and A. H. 
Lambert be examined separately, and not in the présence of each 
other, and that A. H. Lambert be excluded from the room while the 
witness Ezra F. Lambert was testifying in the suit, and that the 
référée directed that this be done and that ail the witnesses bé 
examined separately from each other. Counsel for thèse défendants 
in his brief urges that this was error on the part of the référée, as 
the witnesses Ezra F. Lambert and A. H. Lambert were each parties 
to the cause, and had a right to be présent during the taking of the 
testimony of ail the witnesses, and that the rule of practice permit- 
ting .witnesses to be examined separately from each other would not 
apply to parties to the cause. It is probable that this was a valid 
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objection, but the défendants should then hâve asked for a suspen- 
sion of the examination of the witnesses, and brought the question 
before the court, or, if unable so to do, and still desirous of availing 
themselves of the objection, should hâve moved the court to suppress 
the dépositions, and hâve the testlmony retaken. It does not ap- 
pear that the défendants were injured in any way in presenting 
thelr défense by the course adopted by the référée; and, after hav- 
ing allowed the évidence to be filed wlthout attempting any correc- 
tion, and having set the cause down for hearing upon the évidence 
so taken, and asked the judgment of the court upon it, it is too late 
to urge an objection of this kind. 

Another objection, urged in the brief of counsel for thèse défend- 
ants, relates to the admission of the books of J. C. Norton, the agent 
of complainant, as to the transactions in dispute. There is nothing 
in the point that thèse books were not proven in accordance with the 
statutes of Minnesota relating to account books, as the books were 
not introduced for the purpose of proving any items of account. They 
were simply introduced as entries claimed to hâve been made at the 
times when the transactions actually occurred, and only for the pur- 
pose of corroborating the testlmony of J. C. Norton as to the dates 
of thpse transactions, and were compétent as entries purporting to 
hâve been made on those very dates. The rulings upon the other 
objections as to the admission of testlmony before the référée hâve 
been noted by me upon the record of the testlmony on file, and need 
no further mention, 

From the admissions In the pleadlngs, and the évidence on file pre- 
sented at the hearing, the followlng f acts are found : (1) That the 
résidence and citlzenship of the parties to the cause were and are 
as stated in complainant's blll of complalnt in this suit. (2) That 
on the 19th day of February, 1892, défendants Mary A. Lambert, 
Alfred H. Lambert, and Ezra F. Lambert applied to the complainant 
to loan to them the sum of |3,500, for the term of three years, and 
then and there offered to secure the payment thereof by mortgage 
upon certain lands situate in Plne county, Mlnn., owned by the de- 
fendant Mary A. Lambert j that the said application was accepted, 
and the complainant then agreed to make such loan, but, as ttie de- 
fendants desired to obtaln that amount of money at once, and some 
tlme was necessary to an examination of said land and the curing of 
some imperfections in said title, it was agreed that complainant 
should then make said loan, and pass over said amount of money 
to such défendants, and as a temporary security therefor take the 
note of the défendant Ezra F. Lambert, secured by collatéral ; that 
thereupon the défendant Ezra F. Lambert made, executed, and de- 
livered to the complainant his promissory note, a true copy of which 
is set forth in the answer of the défendants Lambert in this suit, 
and turned over and dellvered to the said complainant the certlfl- 
cates of stock referred to and described in the same note ; that there- 
upon, on the same day, the said complainant pald over to the said 
défendant Ezra F. Lambert,'for himself and Mary A. Lambert and 
Alfred H. Lambert, the sum of |3,500, and thereafter the title to 
said land was examined, perfected, and accepted by the complainant, 
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and in the month of April, 1892, the défendants Mary A. Lambert 
and Alfred H. Lambert made and executed tlie mortgage and notes 
described in complainant's bill of complaint; that on tlie 19th. day of 
April, 1892, the défendant Ezra F. Lambert indorsed the same note, 
and the coupons thereto attached, upon the backs thereof, and guar- 
antied the payment of such note and coupons, waiving demand, pro- 
test, and notice thereof, as stated in said bill of complaint, and did 
also, at the same time, in writing under his hand and seal, assign 
and transfer said mortgage to the complainant, and did thereupon 
deliver said note, coupons, and mortgage, and the assignment there- 
of to said complainant, to carry out the original contract between 
the parties as to the security for said loan; that the complainant 
at the same time returned and delivered to said Ezra F. Lambert his 
(the said Ezra F. Lambert's) promissory note aforesaid, together 
with the certificates of stock ref eiTed to in said note ; and that said 
mortgage and the assignment thereof from Ezra P. Lambert to the 
said complainant were duly reeorded, as stated in said bill of com- 
plaint. (3) That at the time of the delivery by said Ezra F. Lambert 
to the complainant of the said note, coupons, and mortgage made 
by Mary A. Lambert and Alfred H. Lambert, and the transfer of said 
mortgage to the complainant on the 19th day of April, 1892, said 
Ezra F. Lambert paid to one J. G. Norton, who was the agent of com- 
plainant in the making of said loan, as his fee, commission, and com- 
pensation for his services in and about the making of said loan, the 
sum of 192.11, and the further sum of 75 cents for recording said 
assignment of mortgage, and the further sum of 3 cents as the cost 
of a postal note for the transmission of such recording fee, — in ail, 
the sum of |92.89 ; that no other fee or commission was paid by the 
said défendants, or either of them, to said complainant's agent, in 
connection with said transaction; that the said défendants Ezra 
F. Lambert, Mary A. Lambert, and Alfred H. Lambert did not, nor 
did either of them, pay or agrée to pay to the complainant the sum 
of |500, or any other sum, for the use of the money loaned as afore- 
said, or as interest thereon, or otherwise connected with the said 
loan, other than the interest as it was reserved in the said note and 
coupons secured by said mortgage, and the said sum of |92.89 paid to 
the said J. 0. Norton, the agent of said complainant as aforesaid. 
(4) That no part of the principal sum of said note for f3,500, made 
by said Mary A. Lambert and Alfred H. Lambert and secured by said 
mortgage, has ever been paid; that the last of the coupon notes for 
interest, attached to said principal note, being the one maturing on 
the 19th day of February, 1895, is still due and entirely unpaid ; and 
that there is now due and owing to said complainant, upon said prin- 
cipal note and the coupon note last mentioned, the sum of |3,622.50, 
with interest thereon at the rate of 7 per cent, per annum since the 
19th day of February, 1895. (5) It does not appear that the défend- 
ants James A. Owens, G. D. Gilbert, and C. L. Gilbert hâve any lien 
upon or interest in any of the real estate covered by said mortgage. 
As a conclusion from ^he foregoing facts it follows that the com- 
plainant is entitled to the relief prayed for in her bill of complaint, 
and a decree may be prepared accordingly. 
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THE VANDBROOOK. 

McOAFFEBY v. THE VANDEECOOK. 

(District Court, S. D. New York. January 16, 1897.) 

Unitbd States Marshal— Fées— Expekse fob Keeper. 

The expenses of an outside lieeper employed by the marshal to talîe care of 
the property attached are not "fées and émoluments" to be collected and ac- 
counted for, or covered into the treasury under the aet of 1896 (chapter 252, 
I 6), nor can any security therefor be required by the department of justice. 

This was a libel in rem by Mary J. McCaffrey against tlie steam 
tug Vandercook to recover damages for a collision. Tlie hearing 
was of an application of the marshal for an order to compel the 
libelant to make a deposit or give bond to cover fées and expenses 
of keeping. 

Cameron & Hill, for libelant. 

Wallace Macfarlane, U. S. Atty., for the marshal. 

BROWN, District Judge. On December 17, 1896, the tug Van- 
dercook was arrested at Whitestone, Long Island, by the marshal, 
under process upon a libel for causing damages by collision. A 
keeper was placed in charge, and the owners having declined to 
give any bond to relieve the tug from arrest, the marshal now asks 
that the libelant be compelled to deposit |100 to cover the fées 
and expenses of keeping, or give a bond to the United States in the 
sum of |200 to cover such chatges, in accordance with the gênerai 
instructions to marshals issued July 1, 1896, and in the circular 
letters from the attorney general's office, dated August 1, October 
28, and December 7, 1896. The libelant at the same time moves 
that the tug be sold as perishable property, being worth a compara- 
tively small amount, which is likely to be seriously diminished by 
the expenses of keeping, unless sold before the adjudication of the 
cause. 

The charges hère involved, except an insigniflcant sum for the ar- 
rest of the vessel, are for keeper's fées. As such they are expenses 
incurred by the marshal in caring for the property attached. They 
are within section 829 of the Revised Statutes as "necessàry expenses 
of keeping boats, vessels, or other property attached or libeled in 
admiralty," which it is declared "shall not exceed |2.50 a day." 
Under the practice in this district, the keeper is not the marshal, 
nor a deputy marshal, but always an outside person employed to 
take care of the property. In this case it was the constable at 
Whitestone. The marshal is not allowed to make any proflt on 
this employment, but can tax only the amount necessarily paid to 
the Iceeper, not exceeding $2.50 per dav. 

By section 6, c. 252, p. 179, Laws 1895-96, it is provided: 

"That ail fées and émoluments authorized by law to be paid • * • United 
States marshals shall be eharged as heretofore, and shall be collected as far as 
possible and paid to the clerk of the court having jurisdiction, and by him cov- 
ered into the treasury; and said officers shall be paid for their officiai servi«<»\. 
salaries and compensation hereinafter provided, and not otherwise." 
77 F.-55 
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The circular letter of October 28, 1896, directs a marstial "who 
necessarily incurs any of the expansés mentioned or provided for 
in section 829 to charge the same in his quarterly account under the 
appropriation for salaries, fées and expenses, and collect the same 
together with the fées eariïfed in the case, and deposit the same with 
the clerk," as provided in the above act, and to "account therefor 
on for m 72." 

The "expenses" paid for an outside keeper employed by the mar- 
shal are not "fées and émoluments" of the marshal within section 
6 of the act above quoted. When performed by the marshal or by 
any deputy attached to his office for whom salaries are provided 
under sections 9 and 10 of the above act (pages 181, 182), they would 
be, no doubt, marshal's fées, and subj'ect to the provisions of the 
act of 1896, and to the accounting thereby required. But the ex- 
penses of outside keepers hired for the occasion are no more "fées 
and émoluments" than a printer's bill for advertising process under 
the marshal's direction. It is the same with many other items of 
expense necessarily incurred by the marshal in performîng the or- 
ders of the court in suits betvireen private litigants. For the reim- 
bursement of such outside expenses the marshal must look to the 
parties to the cause, or to their proctors, or to the proceeds of the 
property. The United States has no interest in such expenses, and 
no concem with them. The act of 1896 makes no référence to 
them. The évident design of the act k nothing more than to pro- 
vide compensation to the marshal and his deputies by salaries pay- 
able by the government, and that the government shall receive the 
"fées and émoluments authorized by law to be paid to marshals"; 
the government thus taking what was before collectible by the mar- 
shal, or his deputy as compensation for their ofiQcial services. The 
expenses hère referred to, when collected, are of no beneflt to the 
marshal, and are no part of his "fées and émoluments," and hence 
are wholly outside of the act. 

If it was the intent of the act that such expenses should be col- 
lected for the beneflt of the United States, and covered into the 
treasury, the United States would be bound to pay the keepers, 
printers, etc. who had earned the money. To collect and pay such 
outside expenses of private litigation would be of no possible ben- 
eflt to the United States, but an enormous burden. Thèse expenses 
are often considérable in private litigation. It is inconceivable that 
congress could hâve intended that the United States should assume 
the burden of ail such expenses in private litigation, or to delay 
the payment of ail nonofficial employés, however necessary, until 
accounts could be passed through the treasury department and ap- 
propriations by congress made therefor. By existing laws, any 
new employment of persons in advance of appropriations is prohib- 
ited; so that the moment préviens appropriations were exhausted, 
as happens yearly, no new employment in printing or for keepers 
in subséquent cases could lawfully be made. Nothing but the 
profoundest dissatisfaction in the community, and the greatest em- 
barrassments in the ordinary business of the court could be the re- 
Biilt. There is nothing in the act of 1896 to warrant any such prac- 
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tice; and it is not to be implied (U. S. v. Cigars, 26 Int. Eev. Eec. 
230); while previous provisions of tlie Revised Statutes, and other 
provisions in this act show liow careful congress bas been to provide 
that obligations should not be assmned by the United States be- 
yond tliose specified; and that no department should hâve authority 
to bind the United States beyond the appropriations made for the 
specilied purposes. Rev. St. §§ 3678, 3679. 

The following provision from the appropriation act of June 11, 
1896, c. 420, is referred to as authorizing an account and payment 
of such expenses by the United States; "for payment of salaries, 
fées and expenses of the United States marshals and their deputies 
11,000,000, to include payment for services rendered in behalf of the 
United States, or otherwise." Page 450. 

The "expenses" hère referred to are the expenses which in numer- 
ous sections of the appropriation act, and in the gênerai statutes 
of the United States the marshals are authorized or required to in- 
cur. The expenses of nonofflcial keepers, printers, etc., specially 
employed in private litigation are not of this class. Such services, 
moreover, are not "services rendered by the marshal," or his depu- 
ties, in the sensé there referred to, but by outside employés for the 
occasion only. 

The fact that appropriations must be previously made to author- 
ize the payment of "marshal's salaries, or their expenses," shows 
that the services and expenses there referred to are those which are 
capable of approsimate estimate, upon which previous appropriations 
by congress may be based. But the expenses incident to private 
litigation are utterly incapable of any approsimate estimate; so that 
if such expenses are to be paid by the United States, either a large 
and indeflnite margin of surplus appropriation over ordinary ex- 
penses must be provided for by congress beforehand, or else the 
business of the courts and ail proper care of property in litigation 
must cease until an appropriation could be obtained from congress 
to pay for such outside expenses. Section 3679. 

In my judgment the United States has nothing to do with outside 
expenses of this character. It is under no obligation to pay them; 
no department or ofQcer is authorized to bind the government for 
them; and no account in regard to such expenses can be required 
under the act of May 28, 1896. 

As respects any express provision in favor of the United States 
in bonds or stipulations for costs now in use, I think it undesirable 
that any change in the présent practice in this district should be 
made. The "fées and émoluments" which will now accrue to the 
United States through the marshal are, in the main, secured by 
the transactions themselves, and by the funds derivable from them 
which corne under the direction of the court ; for the residue, which 
is comparatively small, the présent practice, which holds the proc- 
tors personally responsible, affords a more speedy, and on the whole, 
a more certain remedy than an express provision for the payment 
of marshal's fées in the stipulation for costs, since such a stipula- 
tion would be taken as relieving the proctors from their personal 
responsibility. For the présent, therefore, I think it in the interest 
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of the United States that no change shonld be made in the form of 
the existing stipulation. It will be changed hereafter if found dé- 
sirable. 

The instructions to the marshal in the circular letters above re- 
ferred to, and the conséquent 'demands made upon proctors for de- 
posits of money, or for additional bonds, has already worked inju- 
riously . in the greatly increased proportion of suits in which 
exemption from costs is secured under the act of July 20, 1892, pro- 
viding for relief on filing an afQdavit of inability (2 Supp. Eev. St. c. 
209, p. 41). This act provides that "such applicant shall not be 
required to prepay fées or costs, or give security therefor; that 
the officers of court shall serve ail process and perform ail duties 
* * * as in other cases;" and finally, that "the United States 
shall not be liable for any of the costs thus incurred." If, in that 
class of cases such expenses as above referred to could now be 
charged against the United States, this express provision would be 
nullifled. Under the previous practice the marshal did not incur 
any of thèse outside expenses, except at the charge of the parties, 
though he rendered ail officiai services gratuitously. 

For the above reasons I must décline the application of the mar- 
shal to order further security to be given or deposit made; and the 
circumstances being sufficient to v^arraut an order to sell the tug, 
an order to that efÊect may be entered. 



UNITED STATES t. JAFFRAT et al. 
(Circuit Court of Appeals, Second Circuit. January 13, 1897.) 

rARIPF AOT 1890— VeLVET RiBBONS — Dl7TT. 

Velvet ribbons are dutiable as "manufactures oi silli," under paragraph 414, 
Act 1890, and not as "velvets, pinshea," etc., under paragraph 411. 

Appeal from the Circuit Court of the United States for the 
vJouthern District of New York. 

Wallace Macfarlane, U. S. Atty., and Jas. T. Van Eensselaer, Asst. 
U. S. Atty. 

Chas. Curie, David Ives Mackie, and W. Wickham Smith, for ap- 
pellees. 

Before WALLACE, LACOMBE, and SHIPMAIT, Circuit Judges. 

PER CUEIAM. Upon the évidence in the record, we are of the 
opinion that the importations in controversy — ^velvet ribbons — are 
not "velvets, plushes, or other pile fabrics," within the meaning of 
paragraph 411 of the tariff act of October 1, 1890. Velvet ribbons 
are without a selvedge, and, according to the commercial understand- 
ing which prevailed at the date of the passage of the act, were ex- 
cluded, for that reason, from the category of the paragraph. They 
were therefore dutiable under paragraph 414, as "manufactures of 
silk, or of which silk is the component material of chief value, not 
specially provided for in this act." The adjudication of the circuit 
court is therefore aflQrmed- 
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N. K. FAIRBANK CO. v. E. W. BELL MANUF'G CO. 
(Circuit Court of Appeals, Second Circuit. December 8, 1896.) 

U Unpaib Compétition in ïkade — Simulation- of Packages. 

In applying the test recognized by the authorities, namely, the likelihood 
of déception of an "ordinary purcliaser exercising ordinary care," regard 
must be had to the class of persons who purcliase the particular article for 
consumption, and to the circumistances ordinarily attend ing their purchase. 

8, Same — Déception of Coxsumek. 

In determining whether packages are so dressed up as to be calculated 
to deceive purchasers, equity regards the consumer as well as the middleman, 
for it is to him, more than to the jobber or Wholesale purchaser, that the 
yarious indicia of origin appeal; and the courts will not tolerate a déception 
devised to delude the consuming purchaser by simulating some well-known and 
popular style of package. 

8. Same— Intent ti> Simueate. 

Even though the court is satisfied that a new form of package was derised 
by défendant, with an intent to simulate complainant's package, the continued 
use of such package will not be enjoined unless the similarity is of a char- 
acter to convey a false impression to the public mind, and to mislead and 
deceive the ordinary purchaser. 

4. Same— Inkehence fuom Changes Pkoducino Similitl'DE. 

Complainant, having begun to manufacture soap powder having a new 
ingrédient giving it a yellow color, derised a new, distinctive, and attractive 
package of a yellow color, bearing the words "Gold Dust" aiid "Washing 
Powder," together with the maker's name, and with numerous indicia and 
directions upon the varions panels. After complainant had sold soap powders 
in this form for two or three years, and expended large sums in advertising 
It, défendant company, which had been selling washing powders in small, 
red packages, also began manufacturing a yellow washing powder, which it 
styled "Buffalo Powder." This powder it put up in packages of the same 
size as complainant's, using a yellow wrapper of the same shade, and making 
numerous changes in its indicia, ail of which constituted an approach to 
those used by complainant, though avoiding exact similarity. Held that, 
notwithatanding the fact that the word "Buffalo," together with défend- 
ant'» name, on the packages, was distinctive, the changes were manifestly 
made with an intent to simulate complainant's packages, and to enable 
retall dealers to pass them off for complainant's; and, it appearing that this, 
in fact, wàs often donc, that an injunction should issue. 71 Fed. 295, 
reversed. 

6. Same— PoKM of Injuxctiox. 

Where defendant's packages resembled complainant's in numerous par- 
ticulars besides those of size, color, and form, lield, that an injunction should 
be granted restraining the sale of that particular form of package, or any 
other form which should, by reason of the coUocation of size, shape, color, 
lettering, spacing, and ornamentation, présent a gênerai appearance as 
closely resembling complainant's packages as the one complained of; but 
that a clause should be added to the effect that the injunction should not be 
construed as preventing the sale of packages of the size, weight, shape, or 
color of complainant's package, provided that they were so differentiated in 
gênerai appearance as not to be calculated to deceive the ordinary purchaser. 

Appeal froni the Circuit Court of the United States for the North- 
ern District of New York. 

This is an appeal from a final decree of the circuit court of the 
Northern district of New York dismissing the bill of complaint. The 
suit was brought by the complainant, an Hlinois corporation, against 
the défendant, a New York corporation, to restrain unfair compéti- 
tion in business. The subject of complaint is the use by défendant 
in its business of what is alleged to be a fraudulent form of package. 
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Kowland Cox, for appellant. 
Tracy C. Becker, for appellee. 

Before LACOMBE and 8HIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. As is quite common in cases of this 
kind, the questions presented in the record are almost wliolly ques- 
tions of fact. The law gOTerning tlie subject of unfair compétition 
'"s abundantly settled by authority. It may be epitomized in the fol- 
rowing citations: 

In Nail Co. v. Bennett, 43 Ped. 800, it was alleged that défendants 
,^ad imitated plaintiff's method of bronzing horseshoe nails, With the 
intention of deceiving the public into buying their goods instead of 
the plaintiff's. The case coming up on demurrer, Mr. Justice Bradley 
said: 

"Whether this [the bronzing of the nails] Is a good trade-mark or not, it la a 
style of goods adopted by the complainaut, which the défendants hâve imitated 
for the porpose of deceiving, and hâve deceived the public thereby, and induced 
them to bny their goods as the goods of the complainant. This is fraud; * • * 
a substantial charge, which the défendant should be required to answer." 

This décision is cited with approval in Lawrence Manuf g Co. v. 
Tennessee Manuf'g Co., 138 U. S. 549, 11 Sup. Ct. 396, where the su- 
prême court recognizes the existence of cases, not strictly of trade- 
marks, but "analogous to trade-marlis; that is to say, on the ground 
of fraud on the public and on the plaintiff, perpetrated by défendant 
by intentionally and fraudulently selling its goods as those of the 
plaintiff. Undoubtedly an unfair and fraudulent compétition against 
the business of the plaintiff, conducted with the intent, on the part 
of the défendant, to palm ofl its goods as plaintiff's, would, in a 
proper case, constitute ground for relief." , 

And in a more récent case the same court says: 
"There can be no question of the soundness of the » • • proposition that, 
irrespective of the technical question of trade-mark, the défendants hâve no 
right to dress their goods up in such manner as to deceive an intending pur- 
chaser, and induce him to believe he is buying those of the plaintiffs. Rival 
manufacturers may lawfully compete for the patronage of the public in the 
quality and priée of their goods, in the beauty and tastefulness of their inclosing 
packages, in the extent of their advertising, and in the employment of agents; 
but they hâve no right, by imitative devices, to beguile the public into buying 
their wares under the impression they are buying those of their rivais." Coats v. 
Thread Oo., 149 V. S. 566, 13 Sup. Ct. 966. 

Inasmuch as the issue raised in such cases is one of fraud, — 
of deceitful représentation, or perfldious dealing, — ^it is évident that 
the intent of the défendant, when that is clearly made out, is often 
illuminative of the question to be decided. Scheuer v. Muller, 20 
C. C. A. 161, 74 Fed. 225. And such intent may be, and often is, 
made out, not from direct testimony, but as a clear inference from ail 
the circumstances, even where défendant protests that his intention 
was innocent. What degree of similarity must exist to warrant the 
intervention of a court cannot, in the nature of things, be speciflcally 
deâned in advance. The gênerai rule is best stated by the suprême 
court in the foUowing excerpt: 

"Much must dépend in every case upon the appearance and spécial character- 
istics of the entire de vice; but it is safe to déclare, as a gênerai rule, that exact 
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similitude is not requîred to constitute an infriiigement, or to entitle tlie eomplain- 
ing party to protection. If the form, marks, contents, words, or the spécial 
arrangement of the same, or the gênerai appearance of the iilieged iufriuger's 
device, is such as would he liltely to mislead one in the ordinary course of pur- 
chasing the goods, and induce hira to suppose he was purchasing the gennine 
article, then the similitude is such as entitles the injured party to équitable 
protection. * * * Difficulty frequently arises in determining the question of 
infringement; but it is clear that exact similiarity is not required, as that 
requirement would always enable the wrongdoer to évade responsibility for bis 
wrongful acts. Colorable imitation, which requires careful inspection to dis- 
tiuguish the spurious trade-mark from the genuine, is sufBcient to maintain the 
issue; but a court of equi'ty will not interfère when ordinary attention by the 
purchaser of the article would enable him at once to discriminate the one from 
the other. Where the similarity is sufhcient to convey a false impression to the 
public mind, and is of a character to mislead and deceive the ordinary pur- 
chaser, in the exercise of ordinary care and caution in such matters, it is 
sufBcient to give the injured party a right to redress." 

Precisely what was the similarity ia the case quoted from it is not 
easy to make out. Written descriptions of labels and wrapping:s 
are nearly alwaya most unsatisfactorj. Certainly it was not the use 
of the name either of the maker or of the pills, for continued use of 
such names was enjoined only when used with particular varieties 
of label or wrapper. Apparently it was the color of the letters used, 
white on a black background, and the shading of the background by 
diagonal Unes crossing each other, which prwiuced the resemblance. 
Of thèse labels or wrappers the court says : 

"Witnesses in great numbers were called by the complainant, who testified 
that Exhibits L and K of the respondent were calculated to deceive purchasers, 
and the reasons given by them in support of the conclusion are both persuasive 
and convincing. Différences between those exhibits ^nd Exhibits F and H of 
the complainant undoubtedly exist; and still it is manifest that the gênerai 
appearance of the package in the respects mentioned, and others which migbt 
be suggested, is well calculated to mislead and deceive the unwary and ail others 
who purehase the article without opening the box and examining the label." 
McLean v. Fleming, 96 U. S. 254, 256. 

Necessarily, in applying the test suggested, viz. the likelihood of 
déception of an "ordinary purchaser exercising oridnary care," re- 
gard must be had to the class of persons who purehase the particular 
article for consumption, and to the circumstances ordinarily attend- 
ing their purehase. 

The facts disclosed by the records in this case are as foUows: 
The article in question is a soap powder. Such powders hâve been 
on the market for many years. Prior to 1887 they were uniformly 
white in color. They were eompounded of animal fats, or cotton-seed 
cil and soda ash. In the manufacture of cotton-seed oil there is a re- 
siduum, known as "foots," and in the spring of 1887 complainant tried 
it as a constituent of soap powder, with satisfactory results. The 
powder thus produced was yellow, — ^a circumstance which suggested 
the name "Gold Dust," under which it was put upon the market. 
Being about to introduce it to the public, complainant set to work to 
devise an attractive and distinctive form of package. AU soap pow- 
ders at that time were sold in comparatively small packages, generally 
rectangular, and holding six ounces, eight ounces, or one pound. It 
is impossible, within the limits of this opinion, or, indeed, by any writ- 
ten description, to set forth the condition of the business as it existed 
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in 1887, and as it has been proved without contradiction, by exhibita 
of every form of soap-powder package at that time on the market. 
SuflSce it to say that plaintiff's new form of package for its "Gold 
Dust" was a radical and unmistakable departure f rom every variety of 
soap-powder package then existing. By no possible chance could any 
one mistake complainant's package for that of any of its eompetitors. 
It is a large package, holding four pounds, rectangular, six-sided, and 
covered with paper of a dark yellow color. A little above the center 
of the principal panel there is a vignette, representing two naked 
negro children standing behind a heap of gold coin; upon a white 
scroll, which arches over the vignette, there is, in black letters, the 
word "Fairbank's" ; below the vignette are the words "Gold Dust"; 
at the bottom of the panel the words "Washing Powder," white on a 
black ground. There is no border to this panel, but in the upper cor- 
ners are two circular spaces, inscribed, respectively, with the mark, 
"4 Ibs.," and with an heraldic device, black on yellow. The rear panel 
oontains a statement, in black letters on the yellow ground, extolling 
the excellencies of the powder. On the two side panels, in like man- 
ner, are printed statements of the purposes for which the powder may 
be used, and directions for using it. The lettering runs across thèse 
side panels, and justifies with the Unes on the back and front panels. 
On the top and bottom panels are further commendations and a warn- 
ing to beware of imitations, ail in black letters on the yellow ground. 
AH the panels except the front one are surrounded with a border con- 
sisting of a light blue strip included within heavy black Unes. The 
width of the border is a little under one-quarter inch. 

Having devised this 'distinctive package, complainant offered its 
goods for sale, under the name of "Gold Dust" washing powder, and 
has continued the use of that style of package continuously until now. 
It has made great exertions to extend the sale of its product, has ex- 
pended upward of f 300,000 in advertising it, and has thereby created 
a large demand in every state and territory of the United States, hav- 
ing sold upward of 100,000 packages within the 12 months ending 
June, 1894. Purchasers for consumption usually ask for "Gold 
Dust," sometimes adding the words "washing powder," and some- 
times, but more rarely, "Fairbank's." Shortly after the introduction 
of complainant's four-pound package, James S. Kirk & Go. also put 
upon the market a four-pound package of "Kirkoline" washing pow- 
der, rectangular, and covered with dark yellow paper. Inspection of 
this package is sufflcient to show that, although, in size, form, and 
color, it is like complainant's, they differ so widely in gênerai appear- 
ance that one cannot be mistaken for the other. Other exhibits of 
subséquent packages, rectangular in form and of the four-pound size, 
show plainly how easy it is to devise a distinctive style of wrapping 
which will présent no resemblance whatever to plaintiff's package. 
^'^^len It is remembered that, besides size, color, and shape, there is an 
almost endless variety of border, scroll work, lettering, and décora- 
tion available for the production of what, in the completed package 
makes up the gênerai appearance, it is manifest that no one need 
pack his goods into- cartons resembling his competitor's, unless he 
cituioses so to do. 
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As far bacli as 1884 défendant was making a white soap powder, 
which it put upon the market as "Soapona," in one pound and in six 
and eight ounce packages. The front, top, and bottom panels were 
lettered in yellow on a red ground ; the other panels, lettered in red 
on a yellow ground. About 1890 tlie size of thèse packages was in- 
creased to four pounds, so Ihat, in size and shape, they were exactly 
like plaintiff's, but by reason of coloring, lettering, and ornamentation, 
or, rather, its absence, they differed so widely theref rom that any con- 
fusion of the two was impossible. The four-pound packages preserved 
the red background on the principal panel and on the top and bottom. 
AU lettering on this ground was yellow. On the top was a large 
figure "4," and the words, "The Big 4. Trade-Mark." On the bottom 
there was a statement of the uses of the soap powder, and on the front 
the words, "Bell's 4 Ib. Soapona for Ail Household Purposes. Wash- 
ing and Cleaning without Injury to Hands or Fabric. E. W. Bell & 
Co., Buffalo, N. Y." The rear panel was yellow, containing nothing, 
except in the center, where a large "C," in script, inclosed a statement 
that a coupon would be "found inside the box. The two long panels 
contained directions for use, in red letters on a yellow ground, the 
lines of type running lengthwise with the panel. The back and side 
panels were surrounded by a red border, about a half inch in width. 

In 1892 or 1893 défendant began to use "foots" in the manufacture 
of soap powder, thus producing a yellow powder, and thereupon set to 
work to sélect a new name, and derise a new fonn of package, with 
the following resuit: Defendant's package is rectangular, and, of 
course, of the same size as other four-pound packages. The paper 
covering it is dark yellow, of about the same shade as complainant's. 
A little above the center of the front panel is a vignette of a sow 
washing a pig. The A'-ignette is arched over with a white scroll; but, 
whereas, the scroll in complainant's package is a segment of a circle, 
in defendant's it is apparently a segment of an ellipse, and its ends 
are turned outward towards the edges of the package. On the white 
scroll, in black letters, is the word "Buffalo," and below the vignette 
the words, "Soap Powder," in white, partly on a yellow, but mainly on 
a black, ground. On the bottom are the words, "R W. Bell Co., 
Buffalo, N. Y." There is no border to this panel. In its upper corners 
are two circular spaces, — the one containing the mark, "4 pounds," 
white on black ; the other, a buffalo's head, black on white. The rear 
panel is filled up with comraendations of the contents, black letters on 
yellow ground. The same is true of the top and bottom. On the two 
side panels are directions for use, such as appeared on the original 
Soapona package, but they are printed in black on yellow, and the 
lines no longer run lengthwise, but across the panel, justifying with 
the lines on the front and rear panels. Around every panel, except 
the front one, there is a border, from an eighth to a quarter inch in 
width, consisting of a very pale blue center bordered by two heavy 
black lines. Possibly the center of the border is white, but, if so, the 
heavy black lines, by an optical illusion, give it the appearance of pale 
blue. The corners of the border in complainant's package are 
rounded; in defendant's, they are right-angled. 

Since this new style of package was devised, défendant has con- 
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tinued tbe sale of its yellow soap powder, made f rom "foots," in both 
tlie old and the new style of package, selling, however, but few of the 
red "Soapona" packages, and pushing the sale of the new yellow and 
black "Buffalo" packages, which bas largely increased. It is a sliarp 
€ompetitor of complainant, offers its soap powder to the trade within 
the same territory at a priée 25 per cent, below the wholesale price of 
complainant, and in some parts of the oountry, where the sales of 
"Buffalo" powder hâve been successfuUy pushed, the sales of com- 
plainant's powder hâve decreased. Ail the facts heretofore set forth 
stand wholly undisputed upon the record. 
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The défendant explains its adoption of a new form of package, dif- 
fering from the original "Soapona," as foUows: The name "Soapona" 
was found to resemble that of a prior washing préparation, made by 
some one else,and ealled "Soapine," so closely as to produce confusion. 
The red color is also affected by the alkali in the préparation, resulting 
in discoloration and spotting of the packages. The colors least sus- 
ceptible to such action are yellow, brown, manilla, white, and gray; 
but white and gray are likeiy to soil in handling. The ofScers of de- 
fendant testify that, in making thèse changes, they had no intention 
to deceive customers by inducing them to purchase the "Buffalo" 
packages, believing them to be complainant's "Gold Dust" soap pow- 
der. We see no reason to doubt the truth of this testimony. De- 
fendant is a manufacturer, and sells ouly to the trade. By its sales- 
men it offers its soap powder in compétition with complainant's, as 
an article equal or superior thereto, and at a less price. ÎFndoubtedly, 
no one who bought from défendant was ever deceived. No effort was 
ever made to delude the trade into the belief that defendant's sales- 
men were selling complainant's goods. But equity regards the con- 
sumer as well as the middleman. It is to him, more than to the jobber 
or Wholesale purchaser, that the varions indicia of origin with which 
merchants dress up their goods appeal; and courts will not tolerate a 
déception devised to delude the consuming purchaser by simulating 
some well-known and popular style of package. When we survey the 
entire fleld of the soap-powder trade, as it is illustrated by the ex- 
hibits of packages in use in 1892, and note particularly the complain- 
ant's package, the defendant's original "Soapona" package, and its 
modifled or "Buffalo" package, it seems impossible for any intelligent 
mind to escape the conviction that the new form of package was de- 
vised with a clear intent to simulate to a greater or less extent the 
complainant's package. The changes from the Soapona package to 
the Buffalo are numerous and extensive, and, except for the name, 
there is not a single one of them which has not been an approacli 
towards the complainant's device. The circumstance that, t)ut ôf 
something like a half score of changes, every one is in the same direc- 
tion, and not one in the multitudinous other directions which were 
open to choice, is, to our minds at least, oonclusive évidence of de- 
sign. Such things do not happen by chance. In thus approaching 
the complainant's stjie of package, however, the designer has been 
careful with each change to stop short of identity, except in the mat- 
ter of color. In conséquence it has been easier to point out spécifie 
différences than to show spécifie likenesses. And this circumstance 
had great weight with the circuit court, as is évident from the opinion. 
After the statement; undoubtedly sound, that complainant cannot 
hâve a monopoly of the size and shape of the package in which 
powder is sold, the court proceeds: 

"By a process of exclusion, it will be manifest that the only ground of com- 
plaint against the défendant Is that it covers the packages with a paper dark 
yellow in color. When reduced to its last anaylsis this must be the sum and 
substance of the accusation. At no other point can the complainant fault tho 
défendant. If, for instance, the défendant had chosen pink or white aB the 
color for its packages, leaving them in other respects precisely as they are to-day, 
it is clear that there would be no cause of action." 
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Referring to this last sentence, and accepting it as a correct state- 
ment,-it may, with. equal correctness be said that: 

"If défendant had chosen the dark yellow of complainant as the color for ita 
new packages, which it did; if it had even adopted black lettefs, as being more 
readily distinguishable on a yellow grotind, which it did; if it had also changed 
the name from 'Soapona' to 'BufEalo Soap Powder,' which it did,— and had left 
its original four-pound package in aU other respects unchanged, it is clear that 
there would be no cause of action." 

Ck»lor, undoubtedly, is a most important élément in ail package 
combinations; but there are other éléments as well, which go to 
make up the entire combination. Because a total change of color 
would so change the gênerai appearance as to destroy resemblance 
to another package, it by no means follows that color alone would 
be sufiScient to produce a gênerai appearance resembling another 
package. It would not be giving the complainant a monopoly of 
yellow to restrain the sale of a particular yellow package, where, in 
addition to the color, a number of other éléments, each dififering 
more or less f rom its analogue in complainant's package, had been 
so collocated together as to produce a gênerai appearance calculated 
to delude the unwary purchaser. The "Kirkoline" abore referred to 
is put up in a yellow package; but such package is not a simula- 
tion of complainant's, since.it lacks the collocation of other élé- 
ments which, manifestly, must be superadded to the yellow paper 
in order to produce a général appearance which would be calculated 
to deceive. 

Although, as was said above, we are satisfled that defendant's new 
form of package was devised with an intent to produce a package 
resembling complainant's, the continued use of such package should 
not be enjoined unless the similarity between the two is of a char- 
acter "to convey a false impression to the public mind, * ♦ • 
and to mislead and deceive the ordinary purchaser." McLean v. 
Fleming, supra. There is no confusion possible in the names of the 
articles, and défendant has inscribed its own name, "Buffalo Soap 
Powder," in bold letters, easy to read. The judge who heard the 
cause in the circuit court was strong in the conviction that there was 
not a similarity calculated to mislead or deceive any buyer of or- 
dinary prudence, that there was no danger of imposition upon any 
except idiots, and that people who hâve eyes, ears, and common 
sensé could not be beguiled by any similarity between the packages. 
We are unable to reach the same conclusion. When it is borne in 
mind that articles of this kind, when once they are generally known, 
become associated in the public mind with the gênerai appearance 
of the packages which contain them, — with the dress, rather than 
the name, — and that the ordinary retail purchaser of soap powder 
for consumption is not usually of a high degree of intelligence, and 
has never had the expérience of an equity judge in analyzing the 
éléments which make up the gênerai appearance of a package, it is 
quite conceivable that a dishonest retail dealer, who kept complain- 
ant's and defendant's packages mingled together on the same shelves, 
some exhibiting the front panel and others the side panels to public 
view, might easily palm off the one for the other upon an unsus- 
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pecting purchaser exercising the ordinary care wMch is to be ex- 
pected of buyers of soap powder for consumption. 

It may fairly be assumed that the individual who designed defend- 
ant's yellow and black package was an expert, familiar with the 
trade; that the changes he made in the old package were ail in the 
direction of complainant's package is manifest; that he was intelli- 
gent enough to make such changes in order to accomplish a deflnite 
object will surely not be disputed; and that such object was the 
production of a package resembling complainant's is the irrésistible 
inference. Business men of ordinary acuteness, who wish to es- 
tablish a distinctive réputation for their goods with the gênerai pub- 
lic, who seek to hâve such goods so arrayed that they will always 
be unmistakably recognized by the public, certainly do not begin 
by assimilating the éléments of their design to those of some one 
competing manufacturer. When they are found doing this, it must 
be assumed that, for some reason or other, they prefer to hâve their 
goods arrayed, not in a distinctive dress, but in one resembling their 
competitor's; and, when it appears that such competitor bas ex- 
pended upward of |300,000 in advertising his packages, that reason 
is not hard to flnd. The actions of defendant's own officers are to 
our minds strong évidence that, in their opinion as experts, their new 
black and yellow package was one likely to become confused in the 
minds of the public with the existing well-known package of com- 
plainant. Men act from motives, and, unless the new style of pack- 
age was devised for this very purpose, no motive for its création is 
shown in the record, or in any wise suggested. That it was the re- 
suit of a fortuitous aggregation of éléments is an hypothesis which 
cannot for one moment be entertained. It was designed by an in- 
telligent Creator, and, so far as we can see, for but a single purpose, 
and that purpose a species of compétition in trade which courts of 
equity hold to be unfair. 

We are not left to inferences, however, to détermine whether that 
purpose has been accomplished. In many cases, where simulation is 
plain, injunctions hâve been issued without proof of spécifie in- 
stances of déception. Such évidence, however, is always compétent, 
and often illuminative. In the case at bar there is évidence of sev- 
eral instances where purchasers asking for "Gold Dust" hâve had 
defendant's soap powder palmed off on them, being deceived by the 
gênerai appearance of the package. More persuasive, however, is 
the évidence of retail dealers who buy from défendant and sell to 
the consumer. It is the testimony of experts. One of them, a grocer 
in Wilkes Barre, Pa., testifies that defendant's salesman, as an in- 
ducement to purchase, called his attention to the similarity of the 
packages, and the possibility of passing off one for the other. The 
salesman contradicts this statement, and we give no weight to it; 
but the grocer further testifies that he perceived the resemblance, 
bought the defendant's soap powder, and has repeatedly passed it 
off on customers who asked for "Grold Dust." Another grocer, who 
keeps both kinds of powder, testified that he has often substituted 
one for the other, since there is more money for htm in selling the 
defendant's at the same retail priée, as it costs 25 per cent, less at 
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Wholesale; tKat, when customers asked for Gold Busf, he would 
generally go to the shelves, and haiid tliem defendant's soap powder; 
that some customers were not deceived, but that the packages re- 
semble each other so dosely that a dealer can repeatedly, in most 
cases, substitute one for the other; and that he has known per- 
sonally of many such cases. Still another witness, who had been 
handling complainant's powder for several years, testifled : 

"About a year ago I purchased a lot of Bu£Ealo soap po-wder, manufactured by 
défendants, at a less cost than I paid for Gold Dust washing powder, with the in- 
tention of substituting the Buffalo soap powder for the Gold Dust washing powder, 
thereby increasing my profit; the packages being so similar in appearance that 
an ordinary purchaser could not tell the différence. I further state that my own 
candid opinion is that at least two-thirds of the Buffalo soap powder sold in my 
store was taken by my customers believing that they had the Gold Dust washing 
powder." 

None of this évidence is shaken by cross-examination. It may 
be conceded that the défendant never, by any of its offîcers or agents, 
intimated to its salesmen that they should recommend the defend- 
ant's packages as being readily disposed of to consumers who ask- 
ed for and wished to hâve complainant's. But such oral commenda- 
tion was certainly unnecessary. A survey of the two packages 
placed side by side would suifleiently suggest this possibility to a 
dishonest dealer. We hâve, then, the case of a manufacturer who 
is careful always to sell its goods as its own, but who puts them up 
în a style of package so similar to that used by one of its competitors, 
earlier in the market, that unscrupulous dealers, who purchase from 
the manufacturer in order to seU at retail to consumers, are en- 
abled to delude a large number of such retail purchasers by palming 
off upon them the goods of the manufacturer as those of its com- 
petitor. That this is unfair compétition seems apparent, both on 
reason and authority. In a similar case the court says: 

"It ig argued that the défendant has nothing to do with the déception of the 
public. The answer is obvions. Évery person who, intending to buy a bottle of 
the plaintiff's sauce, gets, instead, a bottle of the defendant's, is a customer taken 
from the plaintiff by this deceit; and, If this is extensively done, the damage to 
the plaintiff's trade would be serions." Powell v. Brewing Co. [1896] Ch. 88. 

See, also, Read v. Bichardson, 45 Law T. (N. S.) 54; Brown v. Mer- 
cer, 37 N. Y. Super. Ct. 265; Singer Manufg Co. v. Loog, 18 Oh. Div. 
412; and Lever v. Goodwin, 36 Ch. Div. 1. 

In the latter case the rule is well stated as follows: 

"It has been sald more than once in this case that the manufacturer ought not 
to be held liable for the fraud of the ultimate seller; that is, the shopkeeper or 
the shopkeeper's assistant. But that is not the true view of the case. The ques- 
tion is whether the défendants hâve or hâve not knowingly put into the hand» 
of the retail dealers the means of deceiving the ultimate purchasers." 

The decree of the circuit court is reversed, with costs, and the 
cause remanded to that court with instructions to enter a decree in 
accordance with this opinion. Injunction should issue against put- 
ting up and selling or ofEering for sale "the particular form of pack- 
age which has been referred to in the bill and put in évidence as 
'Defendant's Second Package,' or any other form of package which 
shall, by reason of the coliocation of size, shape, colors, lettering, 
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spacing, and ornamentation, présent a gênerai appearance as closely 
resembling the 'Complainant's Package,' referred to in the bill and 
marked in évidence, as does the said Defendant's Second Pack- 
age.'" This would seem to be sufBcient; but, since so mucb haa 
been said about the impossibility of f raming any decree wkich would 
prevent the sale of the package complained of, and yet not give 
complainant the monopoly of yellow paper for its wrappers, the fol- 
lowing clause may be added: "This injunction shall not be con- 
strued as restraining défendant from selling packages of the dze, 
weight, and shape of complainant's package, nor from using the 
désignation 'Buffalo Soap Powder,' nor from making a powder har- 
ing the appearance of complainant's 'Gold Dust,' nor from using 
paper of a yellow color as wrappers for its packages, proTided such 
packages are so differentiated in gênerai appearance from said 'Com- 
plainant's Package' that they are not calculated to deceive the or- 
dinaiy purchaser." 



PHILADELPHIA 0KB3AMEKY SUFPLY CO., Limited, et aL T. DAVIS A 
EANKIN BLDG. & MANUF'G 00. et al. 

(Circuit Court, N. D. Illinois. July 11, ISaS.) 

1, Patents for Inventions— Aqkeembnt bt Licknseb not to Question Pat- 
ent — Public Polict. 

A stipulation in a license patent that the llcenseea will not In any way, 
directly or indirectly, question the Talidity ot the patent is not void as againat 
public policy. 

9. Same — EsTOPPEL— Corporation. 

Such stipulation will estop a corporation, formed and controlled by the 
licensees, from asserting the inTalidity of the patent in a suit for infringe- 
ment. 

Suit by the Philadelphia Oreamery Supply Company and others 
against the Davis & Eankin Building & Manufacturing Company 
and others to restrain the alleged infringement of a patent 

Banning & Banning and C. H. Aldrich, for complainanta. 
Pierce & Pisher, for défendants. 

GEOSSCUP, District Judge. The bill is to restrain défendants 
from infringement of letters patent No. 239,659, issued April 5, 1881, 
to Théodore Bergner, assignée of Edwin J. Houston and Elihu 
Thomson. The invention relates to the continuons séparation of 
the ligbter from the heavier constituents of liquids, and especiallv 
to the continuons séparation of cream from milk. This process is 
accomplished by the combination of a rotating separating vessel, 
having a solid or imperforate periphery and an upper and lower dis- 
charge opening (in which vessel the séparation of the liquid is ef- 
fected), with an inclosing case which receives, after the opération 
of séparation, the lighter ingrédients or constituents, the lighter and 
the heavier ingrédients being separately and continnously delivered 
to suitable réceptacles. The opération of the improvements is spe- 
ciflcally described aa follows: 
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"In the opération of our improvements the liquid to be treated is fed to the 
Beparatingr vessel, A, in a continuous stream, graduated in quantity, as required, 
through the snpply tube, Bi, and is received upon tbe deflecting plate, A2, the 
interposition of which prevents ite passage directly to tbe opening of the lower 
tubular shaft. TJnder tbe influence of the centrifugal force developed by the 
rapid rotation of tbe vessel, A, the denser ingrédients or constituents of the sup- 
plied liquid accumulate at and towards tbe greatest diameter of tbe vessel, A, 
as shown by the heavy dots in the drawings, while the lighter ingrédients or con- 
stituents, arranging theniselves nearer the axis of rotation, as shown by tbe 
light dots, are discharged around the mouth, a, of the vessel, into the case, B, 
from which tbey are withdrawn into a suitable réceptacle through tbe discharge- 
tube, b*, or through the tubular shaft, B2, according as a fixed or a rotating case 
is employed. ïbe denser ingrédients or constituents pass under the deflecting 
plate, A2, into the tubular shaft, Ai, from which tbey are removed from time 
to time, as required, by a pump. We thus provide a separator having a single 
source of supply and two distinct discharges, and susceptible of continuous opéra- 
tion without interférence of the supplied hquid with the separated products. 
The supplemental deflecting plate, B^, serves to eflleotually separate the incom- 
iug liquid from tbe separated lighter ingrédients passing upward to be discharged 
over the mouth of the vessel. It will be obvions that in tbe opération of our 
invention stoppages of the apparatus for the insertion and removal of material, as 
in ordinary centrifugal machines, are unnecessary, and the opération of séparation 
niay be continuously carried on until any desired quantity of liquid bas beeu 
treated. Our improvements are further applicable to many instances in which 
décantation, filtering, or straining bas hitherto been the only praeticable mode 
of treatment, — as, for example, in clay elutriation, the clarifying of liquids, such 
as wines, béer, varnishes, or oil, the séparation of semisolid fats from oil, etc.; 
and are particularly adaptable to cases in which, from the nature of the matériels 
dealt with, centrifugal machines of the ordinary type cannot be employed, — for 
example, in the séparation of two mingled hquids of différent densities one from 
the other, as in creaming milk." 

The figures to which the références above are made are as follows: 
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The complainants rely upon daims 5, 6, 7, and 8 of the patent, 
which are as f oUows : 

"5. The process of creaming milk mechanically, skimming off the cream me- 
chanically, and removing the skimmed milk mechanically by centrifugal force. 

"6. The process of creaming milk mechanically, skimming off the cream me- 
chanically, and augmenting the volume of the charge, so as t» remore both the 
cream and the skimmed milk separately by centrifugal force. 

"7. The process of creaming milk mechanically, skimming off the cream me 
chanically, and supplying fresh milk under a regulated feed, so as to drive off 
the cream and skimmed milk separately, while maintaining incipient and pro- 
gressive séparations of the supply into accretions of cream and skimmed milk. 

"8. The process of creaming milk and skimming off the cream by the action 
of centrifugal force." 

The défendants contest the validity of the patent chiefly upon the 
grounds (a) that it is not a pioneer invention, and, therefore, must 
be strictly constmed; (b) that as described in the patent it is im- 
practicable for the purposes set forth, no practical or effectire ma- 
chine having ever been made thereunder; (c) that it is only an embodi- 
ment of the old philosophy of the balance column ; (d) that it is an- 
ticipated by the previous art, especially by the French patent Fiyes 
Lille; and (e) that défendants' machines are not an infringement. 

The présentation of the cause bas left me in doubt whether the 
machines exhibited by the complainant, and acknowledged now to 
be operatire, are completely embodied in the patent under consid- 
ération; and in doubt, also, whether the so-called "balance column" 
is, in fact, the philosophical explanation of complainants' process. 
I am not satisfied, however, that the French patent would hâve af- 
forded a direction so complète that a mechanic might, from the in- 
formation thus derived, hâve constructed the complainants' machine. 
Neither am I convinced that anything but careful expérimentation 
would hâve evolved thèse machines from the balance-column theory; 
and expérimentation is frequently invention of a high order. I am 
not in doubt, however, as to the fact of défendants' infringement, if 
the validity of the complainants' patent be asserted, especially as 
to the claims relating to the process. I bave made thèse preliminary 
observations because they are pertinent to the conclusion to wbich 
I hâve corne, although that conclusion does not détermine the valid- 
ity of the patent. 

The complainants, being the owners of the letters patent under 
considération, licensed the défendants, Rankin & Davis, the right of 
sale of certain machines, built under said patent, for the states of 
Illinois, Michigan, Wisconsin, Minnesota, Kansas, Nebraska, lowa. 
and Missouri, during the year 1890, with the option to the licenseea 
for the year 1891. This agreement of license contained, among other 
things, the provision that the défendants would not thereafter, in 
any way, directly or indirectly, question the validity of the Bb^uston- 
Thomson patent. The question now presented is whether this agree- 
ment estops the défendants from contesting the validity of com- 
plainants' patent in this suit. The agreement, in its restrictions 
upon the défendants, is somewhat broader than I hâve pointed ont, 
relating to other devices besides the Houston-Thomson patent, and 
would not possibly be enforceable in its broadest requiremeats: bat 
77F.-ea 
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that inquiry îs ïmmaterîal, for there is no attempt to enforqe ît hère, 
except to thé estent of estopping the défendants from denying the 
validity of the patent under considération. I know of no case which 
holds that, within fair limitations, and under circumstances them- 
selves reasonable and just, a party may not effectively bind hlmself 
to such an engagement. Pope Manuf'g Co. v. Gormully & Jeffery 
Manufg Co., 144 U. S. 224, 12 Sup. Gt. 632, was not such a case as is 
hère presented. The attempt there was to specifically enforce a 
contract in itself unreasonable, and tainted with the suspicion that 
it had not been fairly obtained. The court expressly déclines to dé- 
termine whether a man may or may not contract beforehand not to 
set up a défense against the validity of a patent. On the other hand, 
Judge Coït, in Dunham v. Bent, 72 Ped. 60, bas afflrmatively held 
that such a contract may operate as an estoppel upon the infringers 
setting up the défense of invalidity. 

The point contended for is that public policy forbids a contract of 
the character under discussion. With that Tiew, let us see what 
the exact engagement is. The complainants bave obtained from 
the government the grant of a monopoly of the invention embodied 
in the letters patent. If theso letters patent, in fact, give to the 
world an invention, the monopoly is right and should be enforced. 
The letters patent are themselves prima facie évidence of the exist- 
ence of invention. Their force and effect as such can only be avoid- 
ed by those who are prepared to prove that the so-called "inven- 
tion" does not in fact exist. In case of such dispute the courts 
are empowered to make inquiry and settle the points involved. 
Now, the complainants and the défendants, by the agreement under 
considération, stipulate that, as between them, no such dispute shall 
arise. The complainants give something, and the défendants get 
something, as the fruit of this stipulation. It amounts to no more 
certainly than an agreement upon the part of the défendants that 
they will not, for the lifetime of the patent, and within the United 
States, make, use, or sell machines embodying the so-called "inven- 
tion." What public policy forbids that? Public policy permits rea- 
sonable restraints upon trade. Had the défendants, engaged in the 
manufacture of thèse machines, sold their stock to the complainants, 
they might, as a part of the transaction, bave prohibited themselves 
from engaging in a like trade again within reasonable limits, or for 
a reasonable period. No public policy would hâve forbidden that, 
unless the restriction would hâve been injurious to the party prohib- 
ited, or to the gênerai public at large. How will the défendants them- 
selves, if the contract under considération be enforced, be injured to 
the extent that they ought to be protected? They acted openly, and 
received the considération for their action, and the world in every 
other fleld is still open to them. The test of the application of this 
rule of public policy is: Would the prohibition proposed unconscion- 
ably injure the individual, or greatly injure the public? How will 
the gênerai public be injured? Their right to dispute the validity of 
the patent, through any infringer who has the courage to engage in 
the manufacture of thèse machines, and their right to use thèse ma- 
chines thus manufactured, are not affected by this stipulation. They 
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lose at most the benefits only of compétition from one who cannot 
compete without violating his own word and just obligation. 

Nor does this case présent an instance where a settled public 
policy is attempted to be circnmTented by a private contract, such 
as that which relates to the statute ot' limitations, usury, etc. 
The settled public policy of the country, on the contrary, is to give to 
the inventor the fruit of his invention, and, if a given individual agrées 
to leave the field to him to whom the government has granted the pat- 
ent, the public has suiïered no wrong. A case might be conceived 
where, by widespread contracts such as thèse, an invention without 
ment might, by the buying up of the whole field of manufacturers, 
exclude compétition; but such a conception is the nightmare of con- 
jecture rather than a possibility of reality. If it should ever become 
a practical menace, some remedy would doubtless be discovered. It 
has no application to the case at bar at least, and does not persuade 
me that the défendants should hâve that which they fairly contracted 
away. 

The proof satisfies me that the Davis & Rankin Building & Manu- 
facturing Company is only a corporate name for Daniel J. Davis and 
Thomas Rankin. The men behind this corporation, responsible for 
its doings and récipients of its profits, are Davis and Rankin. They, 
as individuals, made the contract under considération, and they can- 
not, in my opinion, escape its just obligations by metamorphosing 
themselves into an artiflcial person. A decree may, therefore, be en- 
tered finding that there is reasonable ground for complainants' claim 
that the Houston-Thomson patent is valid', but the court does not 
at this time pass upon its validity; that the machines of the défend- 
ants, if the patent is valid, are probably infringements; that Davis 
and Rankin entered into the contract ref erred to in this opinion ; and 
that the Davis & Rankin Manufacturing Company is, under the cir- 
cumstances of this case, bound thereunder; that the défendants are 
thereby estopped from denying the validity of complainants' patents, 
and restraining défendants from infringing the patent. 



CEREALINE MANUF'G CO. t. BATES et aL 
(Circuit Court, D. Indiana. January 2, 1897.) 
No. 9,015. 

1. PaTBNTS— DlSCLAIMEH— Broadentno Ci-aim. 

An élément of a combination claim cannot be eliminated by a disclaimer, 
so as to broaden the claim, or make it rest on other éléments than those on 
■which It was predicated when issued. 

3. SAME— IMPROVIÎMENT IN BrEWIMG. 

The Gent patent, No. 262,761, for an improvement in the art of brewing 
malt hquors, held not infringed. 

This was a suit by the Cerealine Manufacturing Company against 
Hervey Bâtes and Ilervey Bâtes, Jr., for alleged infriugement of a 
patent. 

Rowland Cox and Miller, Winter & Elan, for complainant. 
Duncan & Smith, Charles Martindale, and Robt. H. Parkinson, for 
défendants. 



884 77 FEDERAL REPOETER. 

BAKEE, District Judge. This is a suit for the alleged infringe- 
ment of letters patent No. 262,761, dated August 15, 1882, and grant- 
ed to Joseph F. Gent, assigner, for an improvement in the art of 
brewing malt liquors. The complaint is in the usual f orm, and the 
answer sets up noninvention and noninfringement. The daim of 
the patent is as follows: 

"In the art of brewing malt liquors from barley, malt, and corn, the process 
of mashing, whieh consists in steeping a percentage, as set forth, of hulless corn 
flakes simultaneously with malt and hops, whereby the preliminary cooking of 
the corn product is eliminated from the mashing process, and the subséquent 
fermentation improved." 

By a disclaimer flled November 16, 1894, pending the suit, the 
claim of the patent was changed to read as follows: 

"In the art of brewing malt liquors from barley, malt, and corn, the process 
of mashing, which consists in steeping a percentage, as set forth, of hulless corn 
flakes simultaneously with malt, whereby the preliminary cooking of the corn 
product is eUminated from the mashing process, and the subséquent fermentation 
improved." 

The claim, as it stood at the time of the alleged infringement, as 
well as at the time the suit was brought, was for "the steeping of a 
percentage of hulless corn flakes simultaneously with malt and 
hops." Assuming the quick malt of the défendants to be identical 
in character and composition with the corn flakes of the complainant, 
there is no évidence in the record showing that the défendants, or 
any one with their knowledge or consent, ever steeped quick malt 
simultaneously with malt and hops in the brewing process. Noth- 
ing more can be claimed to hâve been done or authorized by them 
than that they sold "quick malt" to be steeped with malt, without 
the use of hops, in the process of brewing; hence no infringement 
is shown unless the disclaimer has broadened the complainant's 
claim, and has a rétroactive effect, in giving a right to recover on 
grounds on which no recovery could hâve been had as the claim 
was originally drawn and allowed by the patent ofiice. This is not 
the office of a disclaimer. A patent cannot be broadened by a dis- 
claimer, nor made to rest upon other éléments than those on which 
it was predicated when allowed and issued. There were two élé- 
ments, namely, "malt and hops," with which the corn flakes were re- 
quired to be simultaneously steeped, as specifled in the patent when 
it was granted. The élimination of one élément, namely, "hops," 
clearly broadens the claim. If one élément may be disclaimed out 
of a combination patent, there would be no limit to the changes 
which might be effected; and, if a rétroactive opération were to be 
given to such a disclaimer, the door would be open to great fraud 
and oppression. 

For thèse reasons, the bill will be dismissed for want of equity, at 
the cost of the complainant. 
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EOGERS et al. t. FITCH et aL 
(Circuit Court, S. D. New ïork. December 81, 1898). 

PATMNTi — ^VaLIDITT — INFRINOEJIBNT— MatTEESSES. 

The Fulton patent, No. 322,366, for a mattiess, the lower portion ot wiilch 
ia Bunk below the bed rail, held ralid and infringed. 

This was a suit by Charles P. Rogers and others against Benjamin 
Fitch and others for alleged inf ringement of a patent for a mattress, 

James A. Whitney, for plaintiffs. 
Robert Grier Monroe, for défendants. 

WHEELER, District Judge. This suit Is brought upon patent 
No. 322,366, applied for May 12, 1884, granted July 14, 1885, to Sam- 
uel Fulton, for a mattress, and assigned to the plaintiffs. The pat- 
entée states in the spécification that : 

"The object of this invention is to provide a mattress which, when placed in 
position upon a bedstead or equlralent support, will maintain ail the adrantages 
incident to the usual or normal thickness of the mattress itself, without the un- 
desirable height incident to the use of mattresses of ordinary construction. This 
object I accomplish by meana of my said invention, which comprises a mattress 
having a rabbeted circumference, bo formed and arranged that, when the rçiat- 
tress is placed in position upon a bedstead, the lower portion thereof will sink 
within or below the rails of the bedstead, thereby permitting only a small por- 
tion of the thickness of the mattress to extend above the rails, so that by this 
means no material additional height is given to the bed by the placing of the 
mattress upon the bedstead, and the bed, considered as a whole, is made much 
more compact thau if the mattress were placed bodily upon the rails, with it» 
whole thickness extended above the same." 

"A la the upper circumferential frame of the mattress, made of wood or other 
suitable material. B is the lower circumferential frame thereof, of less diameter 
and width. This lower frame is connected with the upper by Iron hangers, G, 
attached to the frames, respectively, by screws or other suitable means, In such 
manner that the lower frame is suspended from the upper." 

"I do not limit myself to the précise construction of the parts herein shown, 
or the précise means of Connecting said parts together, the essence of my inven- 
tion consisting in a mattress circumferentially rabbeted, in such manner that, 
while its upper portion may be supported by the bedstead, its lower and de- 
pressed part will be suspended from its upper portion, and situated below the 
level of the top of the frame of. the bed." 

The claim alleged to be infringed is: 

"(1) As a new article of manufacture, a mattress for bedstead, the circum- 
ference of which is rabbeted, to enable it to be supported at its upper part by 
the rails of the bedstead with its lower part suspended between said rails, ail 
substantially as and for the purpose herein set forth." 

The answer sets up that the patent is void : 

"(1) Because, before the supposed invention by the said Fulton of said alleged 
improvement, the same thing, in ail substantial and patentable respects, or sub- 
gtantial and material part or parts thereof, was or were described in letters 
patent of the United States, and particularly in patents No. 189,104, granted T. 
R. .Tones, April 3, 1877; No. 251,630, granted F. A. Palmer, December 27, 
1881; No. 237,586, granted F. A. Palmer, Pebruary 8, 1881; No. 271,062, granted 
Henry A. Haie, January 23, 1883. 

"(2) Because, before the supposed invention by the said Fulton of said alleged 
Improvement, the same had been made by others in this country, and particu- 
larly by William H. Judson, Chicago, III., now residing at 101 W. 78th street, 
New York, and used by G. W. Holt, of 54 Fine street, New ïork City." 
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"(4) Because, in view of the state of the art at and before tlie time of the 
Bupposed invention by said Fulton of said alleged improvement, and of wliicli 
due proof. will be made, tlie said alleged improvement did not involve or con- 
stitute patentable invention or discovery." 

— And dénies infringement. 

The invention is clearly and satisfactorily stiawn by the testimony 
of the witnesses Smith and Weber to hâve been made in 1881, before 
August 20. The plaintifEs hâve put in évidence the file wrapper and 
contents, -which show that the application was rejected by the ex- 
aminer on références to patent No. 246,378, dated August 30, 1881, 
and granted to Edmund E. Elston, and to this patent to Haie, both 
for car seats, with those patents, and the décision of the examiners 
in chief allowing this one. The défendants rely upon the patent 
to Elston, so put in évidence by the plaintifEs, as an anticipation, as 
if pleaded and put in évidence by themselves, which would prob- 
ably be well enough; but both, as well as the making and use by 
Judson and Holt, are antedated by this invention. Besides this, 
those pa,tents are in a différent branch of workmanship from this one, 
and what would be mère mechanical skill in that might be invention 
in this. Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 194. Neither 
of the patents which antedate this invention cornes anywhere near 
showing or describing it. The proofs show that Judson did make, 
and that he and Holt did use, mattresses embodying this invention, 
as nearly as the mattresses of the défendants do ; and this is claim- 
ed to hâve been suoh a public use for more than two years prior 
to the application as would defeat the patent. But this défense is 
not set up in the answer, and is not clearly shown for the two full 
years by the évidence. The patentable novelty of the invention 
is not very clear. Still, it seems to be sufScient, especially as it 
appears to hâve immediately gone into extensive use by the défend- 
ants, as well as others, under licenses. 

The défendants are said in argument not to infringe, because their 
mattresses are so suspended at the sides, and not at the ends ; and 
that, therefore, their "circumference" is not rabbeted, according to 
the terms of the patent. But the rabbeted sides support the low- 
suspended mattress ail the way round, although they do not go 
across the ends, in the same way that the rabbeted parts of the pat- 
ented structure do; and so they infringe pro tanto, at least. Decree 
for plaintifls. 



WILLIAM SCHWARZWAELDBE & CO. v. CITY OF DETROIT et al. 

(Circuit Court, B. D. Miohlgan. September 18, 1896.) 

No. 3,388. 

Patents— Patent as Prima Facie Evidence. 

The patent itself is prima facie évidence that the patentée was the original 
Inventor; and If anotlier claims to hâve been a joint inventer vnth him, and 
gives testimony to that effect which is wholly denied by the patentée, the pre- 
Bumption arising from the patent must prevaU, there being no other évidence. 
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3. Samb— Intektion— FoLDiNO Chairs. 

Proâueing a chcaper and more durable foMing chair than any before made 
Is not invention, where ail the parts hâve been taken from prior constructions, 
and eacb part does the same work and in the same way as before. 

3. Same— NovELïY— IjArgb Sales as Evidence. 

The fact that an improved device or machine meets with a ready sale, and 
bas largely soiperseded other constructions, is given weight only wben the ques- 
tions of novelty and invention are in doubt. 

4. Samb — Mechanical Equivai-ents— Poi.ding Chairs. 

In a folding chair tnmnion pins to connect the seat vklth the two uprights at 
the baek, which are made to straddle the rear part of tbe seat, are the me- 
chanical équivalents of metallic castings forming a journal, or metallic 
hinges, for making the same connection. 

5. Same. 

The ChJchester patent. No. 328,838, for an improvement in folding chairs, 
is void for want of invention. 

Tliis was a bill in equity by William Schwarzwaelder & Co. 
against the city of Détroit and others for alleged infringement of 
a patent relating to folding chairs. 

Briesen & Knauth and N. S. Wright (Arthur v. Briesen, of coun- 
sel), for complainant. 
Parker & Burton, for défendants. 

SWAK, District Judge. The complainant is a corporation or- 
ganized under the laws of the state of New York, and is the owner, 
by assignment, of letters patent No. 328,838, issued to L. A. Chi- 
chester October 20, 1885, for improvement in chairs. The défend- 
ants Mills, Lichtenberg, Dwyer, and Avery constitute the board of 
inspectors of the house of correction of the city of Détroit, and the 
défendant Joseph Nicholson is the superintendent of that insti- 
tution. The bill charges the several défendants with infringement 
of the Chichestèr patent, and asks an injunction against further 
infringement and for an accounting. 

It appears from the testimony that the Détroit House of Cîorrec- 
tion inanufactured and sold, after the issue of the Chichestèr pat- 
ent, and before the beginning of this suit, a chair designated in the 
record as "Complainant's Exhibit, House of Correction Chair," and 
that such chairs were made under the instructions of the superin- 
tendent, défendant Nicholson, at the house of correction, and that 
the money returned from thèse sales was turned over to the city 
of Détroit. The défendants admit that, about the month of July, 
1893, they were notifled by complainant's représentative that the 
chairs manufactured after the pattern of "Complainant's Ex- 
hibit, House of Correction Chair" were infringements upon the 
rights conferred by said letters patent; that, prior to such tinie, 
neither of the défendants had knowledge of said patent or the com- 
plainant's claims thereto; and "that, immediately upon receiving 
said notice, thèse défendants ceased wholly to manufacture such 
chairs," and "hâve subsequently whoUy refrained from manufac- 
turing." The pleadings put in issue the question of complainant's 
right to relief because of its alleged failure to stamp or mark as 
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patented, conformably to the requirements of law, the chairs by it 
maDufactured. There is some conflict of testimony upon tMs point, 
which, by reason of the view talien of the main questions, it is un- 
necessary to décide. 

A further preliminary question arises upon the fact that the only 
acts of infringement proved were the manufacture and sale of 
chairs complained of, under the direction of défendant Nichol- 
son, as superintendent of the house of correction, without the 
iinowledge of the board of inspectors. This pénal institution is the 
créature of state législation. Its status is defined by section 9845, 
How. Ann. St. Mich. It is claimed by défendants that, under this 
act, as construed by the suprême court of Michigan, in Détroit 
V. Laughna, 34 Mich. 402, the city of Détroit is not responsible 
for the acts of the superintendent, but the govemment of the prison 
is put wholly under the control of the board of inspectors, who, al- 
though appointed by the common council of the city on the nom- 
ination of the mayor, exercise the controlling power in the govern- 
ment of the affairs of the institution. The suprême court of Mich- 
igan in that case also held that, notwithstanding the mayor of the 
city and the chairman of the board of state prison inspectors were 
made ex offîcio members of the board of inspectors of the house of 
correction, nevertheless — 

"Any Interférence whatever by the common oouncil, either In the sélection of in- 
ferlor offlcers or in the Internai management of the prison, would be unlawf ul and 
nugatory. * * * It is impossible, under such a law, to regard the city of De- 
vrolt either as custodian of the prison or as jailer and guardian of the prisoners. 
The officers are not city agents, and the city bas nothlBg to do with their respon- 
sibility. It has no means of directlng or of checking their action under the law, 
and the liability to respond for their misconduct carinot be laid upon the mu- 
nlcipality, between whom and them there is no relation of agency or service." 

It would seem, from this statute and the construction given to 
it by the suprême court of Michigan, that the complainant, if en- 
titled to redress, has no remedy against the city for the alleged in- 
fringement. 

It is also contended that the board of inspectors are also exempt 
from liability because their office is entirely honorary, and that it 
would be inéquitable to hold them liable for tortious acts not di- 
rected or sanctioned by them, and committed, as it is claimed, 
without their knowledge, and wholly by the direction of the su- 
perintendent. Their immunity, however, for the acts of the su- 
perintendent, notwithstanding his powers and duties are governed 
by the gênerai laws of the state of Michigan and the act estab- 
lishing the Détroit House of Correction, is not so clear. It is un- 
necessary, however, to détermine the question of their liability, or 
tlie Talidity of the défense urged in their behalf, nor yet that put 
forth for the protection of the superintendent. 

The case turns upon the validity of complainant's patent, which 
the défendants deny on two grounds: (1) That there is no novel 
invention in the structure claimed; (2) that the structure covered 
by the patent was the resuit of consultation between two parties, 
one of whom was not the applicant named in the patent nor a 
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grantee therein. The second défense may be dismissed with the 
remark that whatever of invention inheres in the structure must 
be regarded as originally and rightfully the property of Chi- 
chester, to whom the patent issued. The letters patent them- 
selves are prima facie évidence of the patentability of the arti- 
cle, and that the patentée is its inventer. This presumption must 
be overcome by clear proof and a prépondérance of évidence in 
order to defeat his daim. The testimony of Chichester, the origi- 
nal patentée, dénies in toto that of Williams, who claims to hâve 
been a joint inventor with Chichester of the most improved fea- 
tures of the chair in question. There is no other material évi- 
dence upon this point, and, the testimony being thus in equipoise 
between Chichester and Williams, it is insufflcient to deprive the 
former of his monopoly, if any he has. 

The single question remaining is as to the novelty of the inven- 
tion. It is necessarily conceded that the Chichester chair is a com- 
bination of old éléments. The merits claimed for it are that it 
can be folded more compactly, and thus oecupy less space in ship- 
ment, than other chairs, and can be made at less expense, and is 
less likely to get ont of order because of its simplicity of con- 
struction. It has no new features, however, not found in either 
the Beau & Fox patent. No. 168,324, issued October 19, 1875; the 
Sellig patent, No. 198,418, issued December 18, 1887; the English 
patent to Newton, No. 2,022, issued June 23, 1868; the Weller pat- 
ent, No. 188,324, issued March 13, 1887; the Dieterich patent, No. 
88,776, issued April 13, 1869; the Ware patent. No. 187,944, issued 
February 27, 1877; or the Stewart patent. No. 106,633, issued Au 
gust 23, 1870. With référence to thèse patents, it is well said by 
the examiner, as appears in the aie wrapper of the Chichester pat- 
ent, in his letter to Chichester of September 30, 1885: 

"The case Involves certain slight variaHons not found in the patents to Weller, 
Stewart, and the English patent, 2,022; but it is not apparent that such varia- 
tions are more than mère Immaterial changes of old contrivauces,— that Is, changes 
not effecting any new resuit." 

The examiner further said: 

"If the spécification should be amended to include a diselaimer setting forth n 
construction proved to be old, the dilïerences therefrom involved m appllcant's 
case, and the new resuit or advantage incidental to such différences, the case 
would be further considered." 

In accordance with this suggestion, Chichester amended his ap- 
plication, preceding his claim by the f ollowing statement : 

"Xow, I am aware that, prior to my invention, a chair has been made In whicli 
the front and rear legs are crossed and pivotally connected, the back posts of less 
wddth than the front legs, and of «mtinuous pièces therewith, and the seat pivoted 
directiy to the front legs, and engaglng the rear legs by a guide loop on its bot- 
tom, and of less wJdth behind than before, so that the seat may be folded up 
against the back, but, when so folded, the seat does not lie flat against and parallel 
with the back, but stands out angularly therefrom. I.am also aware of a chair in 
which the front legs and back ixsts are of continuons pièces, the seat of a less 
width behind than befoi'e, and pivoted about centrally to the front legs, and com- 
bined with slotted rear legs, or slotted rear legs and rear braces or links; but I lay 
no claim to any such construction." 
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FoUowirig this disclaimer, he thus states wLat he daims as new: 

"In a fddingr chair, the oombination of the front legs having pivots, b, and the 
rear legs, C, having dots, a, engagea by said pivots, a Beat, D, wlth Its rear haJf 
of less wldth tjhan Its front half, and secured dlreetly to the front and rear legs by 
flxed pivots, ànâ said front legs, continuons with and of grèater width than the 
back posts, B, to permit the seat to be folded up paralleJ wiûi said back posts, sub- 
stantlally as set forth." 



(Ho Hodel.) 



Ko. 328.838 



L. A. CHICHESTER. 
OHAIfi. 

Fatented Oct. 20, 1885. 
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It is évident, from this disclaimer in his spécifications, and from 
his description of Lis own invention, tliat the excellence which he 
claimed to hâve achieved in this article of manufacture lies in the 
fact that the chair of his construction folds parallel and more close- 
ly than those of other construction. This claim is scarcely sustained 
by the proof, for Complainant's Exhibit 1, the Sellig chair, though 
differing in some points of construction and somewhat in form, may 
be folded as closely as Chichester's. Chichester dispenses with the 
hinge used in Complainant's Exhibit 1, and thus simplifies and 
cheapens, and perhaps strengthens, the structure; but the seat nar- 
rowed in the rear part, and the parallel f olding of the front and rear 
legs, which are claimed as the meritorious features of the Chichester 
chair, are equally présent in the Sellig and other chairs. Complain- 
ant's chair has no part which does not work in the same manner and 
perf orm the same f unctions as those performed by its corresponding 
part in other chairs made previously to his invention. The most 
favorable construction which can be given to the patent is that the 
article constitutes an improvement over prior manufactures, but it 
embodies no new principle or mode of opération not utilized before 
by other inventors. Improvement and invention, however, are not 
convertible terms. An improvement is not necessarily an invention, 
while an invention is prima facie an improvement. As said in 
Pearce v. Mulford, 102 U. S. 112, 118: 

"Ail Improvement Is not invention, and entltled to protection as such. TbiM to 
entitle It, It must be the product of some exercise of the inventive faculties, and 
It must Involve sonjetMng more than what is obvions to persans skilled In the art 
to which It relates." 

The same thought is still more forcibly expressed in Atlantic 
Works V. Brady, 107 U. S. 192, 200, 2 Sup. Ct. 226, 231, by Mr. Justice 
Bradley, who says: 

"The design of the patent laws is to reward those who make some substantial 
dlscovery or hiventlon which adds to dut knowledge and makes a step In advance 
In the usefui arts. It was never the object of those laws to grant a monopoly crf 
every trifllng devlce, every shadow of a shade of an idea which would naturally 
and spontaneously occur ta any skilled mechanlc or operator in the ordlnary prog- 
reSB of manufactures." 

His language is quoted and approved in Thompson v. Boisselier, 
114 U. S. 1, 12, 5 Sup. et. 1042, which cites many décisions of that 
court of the same ténor. 

Equally pertinent and expository of the essentials of a patentable 
invention is the opinion by Mr. Justice Swayne, in Smith v. Nichols, 
21 Wall. 112, 119, in which it is said, with his characteristio vigor and 
felicity of expression: 

"But a mère canying forward, or new or more extended application of the 
original thought, a change only in form, proportions, or degree, the substitution of 
équivalents, dolng substantlaUy the same thlng in the same way by subetantlally 
the same means wîth better résulta, wlll not sustaln a patent." 

To the same effect is Roberts v. Kyer, 91 U. S. 150, 159. The doc- 
trine of thèse cases is applicable hère. As said in Smith v. Nichols, 
supra: 

"Ail the partiçulars claimed by complainant, U conceded to be his, are witMn 
tbe category of degree." 
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Granting that Ohichester bas succeeded in producing a more dura- 
ble and cheaper folding chair than his predecessor in that line of 
manufacture, the adjustment of parts by whidi tliis bas been accom- 
plished is not invention. The fact remains tbat he bas done tbis by 
substantially tbe same means whicb others bave employed. He bas 
evinced good judgment in the sélection from prior patents of the sev- 
eral parts whicb he bas aggregated in his chair, but each of tbese 
parts does the same work whicb it perf ormed in the chair from whicb 
,it was taken, and in the same way. ïhe superiority of his manufac- 
ture, and tbe fact that his chair can be more cheaply made than prier 
constructions, are not sufflcient to sustain bis claim to invention. 
Tbis excellence and economy are ends, not means. The means or 
device by whicb tbese effects are obtained were not original with 
him, and therefore not patentable. Knapp v. Morss, 150 U. S. 221, 
227, 14 Sup. Ot. 81; Florsheim v. Schilling, 137 U. S. 64, 67, 11 Sup. 
Ot. 20. He bas made an improvement in degree, but bas invented 
nothing patentable. Burt v. Evory, 133 U. S. 349, 10 Sup. Ct. 394; 
Trimmer Co, v. Stevens, 137 U. S. 423, 435, 11 Sup. Ct. 150. Every 
feature of bis manufacture is confessedly found in one or the otber 
of tbe anticipating patents above mentioned. A combination of old 
éléments, if it produces new and useful results, is of course patent- 
able; but such results must be "a product of the combination, and 
not a mère aggregation oî several results, each the complète product 
of one of the combined éléments. Combined results are not neces- 
sarily a novel resuit, nor are they an old resuit obtained in a new 
and improved manner. Merely bringing old devices into juxtaposi- 
tion, and then allowing each to work out its own eiîect, without the 
production of sometbing novel, is not invention." Halles v. Van 
Wormer, 20 Wall. 353, 368; Bussey v. Manufacturing Co., 110 U. S. 
131, 4 Sup. Ct. 38; Pickering v. McCullough, 104 U. S. 310, 318; 
Hendy v. Iron Works, 127 U. S. 370, 8 Sup. Ct. 1275. The resuit 
effected by the patented construction is not new, nor is the mode of 
opération, although the manner of its production is a more successful 
application of the mechanism found in other chairs. 

It is urged that the fact that it meets with a ready sale to tbe 
trade, and bas largely superseded other constructions, is décisive that 
it possesses patentable novelty; but tbis circumstance is given 
weight in tbe construction of a patent only where the question of in- 
vention is in doubt. Duer v. Lock Co., 149 U. S. 216, 13 Sup. Ct. 850; 
Krementz v. S. Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719; Manufac- 
turing Co. V. Adams, 151 U. S. 139, 14 Sup. Ct. 295; Adams v. Stamp- 
ing Co., 141 U. S. 539, 12 Sup. Ct. 66; McOlain v. Ortmayer, 141 U. S. 
419, 12 Sup. Ot. 76. In the latter of thèse cases, tbe extent to whicb 
a patented device bas gone into use is beld to be per se an unsafe 
criterion of its patentability. A soraewhat doser and more compact 
folding of the Chichester chair is obtained than in prior manufac- 
tures, but, as already said, tbe Sellig chair, although more complex in 
its pai'ts, and perhaps somewhat more expensive in construction, is 
capable of folding as closely as complainant's ; and, even if tbis were 
not true, the compactness of the fold is merely comparative, not pat- 
entable. 
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Great stress is laid, in support of the patent, upon the fact that the 
seat is pivoted in the broaû portions of the back or body by trunnion 
pins, so that the two uprights of the back stand close to the rear of 
the chair seat, straddling it, and allowing the pintles or trunnions of 
the chair body to enter holes made for their réception in the broad 
portions of the back or body; the seat being wider in front than in 
rear, so that it can fold against the back, and so that it may properly 
connect with the rear legs. Prier constructions use a metallic cast- 
ing for a journal, or connect the seat with the back posts by a métal- 
lie hinge. Both thèse methods of uniting the seat to the back of the 
chair, so that the seat should be movable, and co-operate to the close 
fold of the chair, are substantially équivalents in their opération and 
effect. Chichester's device is préférable to that in which the metallic 
hinge is used, in that it has the merit of greater simplicity, and is less 
liable to get out of order from use; yet it does not rise to the dignity 
of invention. Such a device would suggest itself to a skilled me- 
chanic, and had been employed in the Box patent. It is doubtless 
an improvement in construction, but is not patentable. The same is 
true of the narrowing of the rear of the seat. This feature is part of 
the mechanism of earlier manufactures to obtain the close fold. It is 
found in the Dieterich patent of August 13, 1869, and in that of Wel- 
1er of March 13, 1877, where it evidently performed the same office 
and has the same purpose as in Chichester's chair. The flrst, second, 
and fourth claims of Chichester's original application were rejected 
by the patent office because of the Dieterich patent. There is little, 
if any, différence between the construction described in the rejected 
claims and that claimed as the invention of Chichester in the patent. 
It is doubtful if a skilled mechanic, following the language of the re- 
jected claims, could succeed in making a chair which would differ in 
any matertal respect from that described in the patent. It is difficult 
to discern in the fact of Chichester's disclaimer what, if any, novelty of 
construction he reserved to himself. The reduced width of the rear 
of the seat and the reduced width of the back posts, which, taken 
together, he styles in his spécifications "an important feature" of his 
invention, are both found in the methods of construction which he 
disclaims; and, while he has dispensed with the guide loop used by 
some makers, he was forestalled in this improvement by earlier pat- 
entées. 

A careful comparison of the patented chair with those in public 
use bef ore its invention, and with those made under anticipatory pat- 
ents, leads to the conclusion that the variations of the patents from 
prior constructions cannot be properly classed as invention, but are 
the suggestions of mechanical skill. The bill should be dismissed, 
with costs. 
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WILLIAMBS et al. t. McNBBLY et al. 

(Circuit Court, B. D. Pennsylvania. November 23, 1896.) 

Patents— Infringement— Damages — License Fee. 

If complainant sues on a part only of the claima of a patent, and relies 
solely on an established license fee as the measure of damages, he can recover 
only a nominal sum, where his évidence fails to apportion with any degrce of 
certainty whatever tiie amount of such fee between the claims which are and 
those which are not in litigation. 

TMs was a bill in equity by Napoléon W. Williames and Warren 
Webster against Charles W. McNeely & Co. for alleged infringe- 
ment of letters patent No. 256,089, granted April 4, 1882, to com- 
plainant Williames, for an improvement in steam-beating apparatus 
for buildings. The patent contained seven claims, of which only 
the flrst and third were sued upon. Thèse claims were held valid 
and infringed, and the cause was referred to a master for an ac- 
counting. 64 Fed. 766. The cause is now heard on exceptions to 
the master's report. 

Ernest Howard Hunter, for complainants. 
Jos. 0. Fraley, for défendants. 

DALLAS, Circuit Judge. In accordance with the decree of this 
court of December 11, 1894, the master thereby appointed to state 
an account of proiits and to assess the damages arising and sus- 
tained by reason of the infringement by the défendants of the first 
and third claims of the patent No. 256,089, granted to Napoléon 
W. Williames on the 4th day of April, 1892, bas flled his report. 
The complainants, insisting that he has erred in his findings, rea- 
soning, and conclusion, bave flled 10 exceptions thereto, upon which 
coonsel bave been heard, and the questions presented hâve been fully 
(•onsidered. The exceptions need not, however, be separately dealt 
with. There was no évidence offered of any gains or profits made 
by the défendants. The plaintiffs conflned themselves to an effort 
to secure an assessment of substantial damages by proof of an es- 
tablished license fee. In this the master felt himself constrained 
to hold that they had not succeeded, although every opportunity, 
even by allowance of their request to reopen the case after it had 
been once argued before him, was accorded them. He has accord- 
ingly reported that, in his opinion, they can be awarded nominal 
damages only; and the essential question now is as to the correctness 
of this opinion. 

It is, of course, not requisite that one against whom a wrong has. 
been committed shall establish to démonstration the exact extent, 
measured in money, of the damage he has sufiEered by the act of the 
wrongdoer. The law is solicitons that injuries shall be redressed, 
and therefore exacts compensation for their conséquences wherever, 
with reasonable certainty, the amount which would be compensatory 
can be ascertained from évidence. Consequently I hâve anxiously 
examined the évidence submitted before the master in this case for 
the purpose of assuring myself respecting its sufflciency, in whole 
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or in any part, as a basis for the estimation of damages, but hâve 
discovered nothing upon which such estimate coald properly be 
founded. The plaintiffa hâve, as I bave said, chosen to adopt the 
unquestionably admissible measure of an established license fee. 
But they hâve utterly failed to prove its existence with référence to 
the défendants' trespass. The licenses relied npon are inclusive of 
ail the claims of the patent, of which there are seven, but the prés- 
ent inquiry relates to but two of them, and no évidence was ad- 
duced from which the entire fee could be, with any degree of cer- 
tainty whatever, apportioned between the claims which are and 
those which are not involved in this litigation. The value of the 
part adjudged to hâve been talien by the défendants has not been 
shown at ail, and though, as already indicated, the law does not ex- 
act from plaintifïs in such cases more than reasonable précision of 
proof of the amount of their damage, it is not permissible to merely 
guess upon that subject any more than upon any otheï matter sub- 
mitted for judicial investigation. I deem it unnecessary to extend 
the discussion further. It is suflBcient to say that I find no error ia 
the master's flndings or conclusion, and concur in his reasoning 
and opinion. The report of the master is conflrmed, and the ex- 
ceptions dismissed. I am of opinion that the plaintifls are entitled 
to costs. Kirk v. Du Boia, 46 Fed. 486; Galkins v. Bertrand, 8 Fed. 
755. Let the reported form of decree be accordingly supplemented 
by adding thereto the words "and costs," and thereupon the decree 
recommended by the master will be entered aa the decree of the 
court. 
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(Oircnit Court, D. Maryland. Jannaiy 7, 1897.) 

No. 229. 

1. Patbkts— VaI/Iditt and Isfrivobment. 

The Watts patent, No. 223,969, for an electrical switch pin, «o constrncted 
as to retain itself secnrely in tlie switcli board, as against anj Iiabilit7 ta 
be displaced by accidentai jara or jolts, constraed, and held valid and infringed. 
9. Same — Implied Liobnse. 

A patentée of electrical switch pins, who sells ont, to a company of which 
he la a stockholder, a téléphone exchange in which he has the patented pins 
In use, therehy impliedly licenses the company to employ the pins in use at 
the time of the sale, but not to procure other pins which Infringe his patent. 

This was an action at law by Augustns G. Davis against the Ches- 
apeake & Potomac Téléphone Company of Baltimore City, for al- 
leged inf ringement of a patent for electrical switch pins. By agree- 
ment, the case was tried to the court, without a jury. 

Steuart & Steuart, for plaintiff. 

Barton & Brown and Bernard Carter, for défendant. 

MOERIS, District Judge. This action at law, of trespass on the 
case, to recover damages for Infringement of patent, was instituted 
April 10, 1896. The patent in suit is No. 223,969, granted January 
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27, 1880, to J. Henry C. Watts, for an electrical switch pin. By as- 
signment dated September 6, 1883, Watts assigned ail Ma interest 
therein to Ma former partner, tlie plaintiff. 
The spécification is as follows. 

"My invention relates to that class of devices in use for closing circuit on 
télégraphie or téléphonie switch boards; and it bas for its object to furnisb 
a device for the purpose named, so constructed as to retain itself securely in 
the switch board, and be net liable to become displaced from the hole by acci- 
dentai jars or jolts. Switch-board pins bave heretofore generally been furnished 
with cylindrical tips, cleft longitudinally at right angles, so as to be compressible 
and bind against the metallic edges of the switch-board holes when thrust 
therein. As a resuit, the tips of the pins, when in place, were tapering, and 
this taper became permanent as the métal of which the tips were composed 
gradually lost its resiliency from constant or intermittent use. In any case, 
even when the pins were new, the résultant of the thrusts against the edges 
of the switch-board holes was outward from the board, so that the security of 
the pins was represented by the différence between this force and the coefficient 
of friction, and the pins were liable to fall out of the holes. I obviate this 
tendency by so constructing the pins that they tend to press into the holes, in- 
stead of outward; and the resuit of jars or jolts to the switchboard is to settle 
the pins, if possible, more flrmly in the holes. This I efféct by providing the 
pins with an enlarged résilient tip, whereby the thrust against the edges of the 
switch hole is such as to tend to draw the pin into the hole, as will readily be 
understood. 

"In the accompanying drawings, A is the Connecting wire, and B thi* nandle 
of the pin, constructed, by préférence, of hard rubber or équivalent insulator, 
in order to avoid the perception of a shock as one withdraws the pin from the 
board. A metallic thimble, b, is attached to the handle, B, and is screwed 
into the part b', which is intégral with the tip, e. The connection, A, is led 
through the central hole of the handle, and its metallic core being laid bare and 
tied in a knot, a, the parts b, b', are screwed together, compressing the knot 
against the metallic faces, and insuring electric connection, while incidentally 
furnishing a neat and secure means of attaching the connection. A, to the pin. 







"The part b' is milled at O, to afford facility for screwing the parts together 
or separating them. The tip, e, is cylindrical, and is slotted longitudinally, as 
shown. In the slot is pivoted, at c, a tongue, e', which is normally thrust out- 
ward, as shown in Fig. 1, by means of the spring, B. P is the switchboard, 
having metallic plates, f, f, as usual. 
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"The opération of the deviee will hâve been made évident from the foregoing 
description of its construction. Being forced into the switch-board hole, the 
spring tongue, e', is somewhat depressed in the slot-closing circuit between the 
plates, f, f. That part of the tip within the hole is, however, larger than the 
part wlthont it, and the pin is securely retained in place. Especially is the 
deviee of importance when nsed on a téléphonie swltch board, where there is a 
constant liability to displace the pins, due to the interlacing and contact of the 
connections, A, a jerk being apt to be communicated to several pins whose 
connections are in contact with that of a pin which is being removed from 
the board. Instead of having the tongue pivoted in a slot in the tip, it may 
simply shut down upon it; but the described construction is preferred, as it 
prevents any latéral displacement of the tongue with référence to the tip. 

"What I claim as new, and désire to secure by letters patent, is: (1) A 
Bwitch pin having a résilient tongue pivoted within or upon its tip, as set forth. 
(2) A switch pin having a longitudinally slotted tip, and a tongue, e', pivoted 
therein, and normally thrust outward, by means of a spring, as set forth." 

It is the first claim wliich the plaintifif allèges is infringed. The 
défendant pleaded the gênerai issue, and gave notice of certain pat- 
ents and publications relied upon to show want of novelty, and the 
names and addresses of persons alleged to hare had prior knowledge 
of the supposed invention. The deviee used by the défendant is 
a switch-board pin, having a cylindrical métal tip, like the Watts 
patent. It is slotted longitudinally, and it has a tongue which ia 
normally thrust outward. The tongue, when the tip is thrust into 
the switch-board hole, is compressed, and, by its resilience, it forces 
the pin hard against the metallie surfaces of the hole, and keeps 
it tightly in its place. The outline of the tongue is similar to that 
of the Watts patent, so that it has no tendency to press outward 
from the holes, and the vibrations of the switch board do not un- 
settle it. The pins of both the Watts patent and the défendant 
hâve an important advantage, not mentioned in Watts' spécifica- 
tion, but necessarily resulting from the résilient tongue, viz. that 
this résilient tongue pressing against the walls of the switch-board 
hole maintains a more perfect and constant electrical contact be- 
tween the pin and the switch board. 

The only différence between the pin of the Watts patent and dé- 
fendants pin is this: The pin of the patent is made with a rigid 
tongue in a slot eut in the tip, and forced outward by a spring, 
and with the inner end of the tongue fastened to the tip by a pivot. 
The tongue of the defendant's pin is a thin pièce of steel, having 
the same outline as the tongue of the Watts pin, and compressible 
into a slot in the pin, and normally thrust outward, by reason of 
its inner end being held down in the slot by the encircling band of 
th^ handle of the pin, and by reason of the fact that it is made with 
a crosspiece of métal near its inner flxed end, and the further fact 
that that end is bent upwardly. This upturned end, being held 
down by the encircling handle, forces the free end to thrust out- 
wardly from the slot. The différence, then, is that, instead of a 
separate spring under the tongue to force it outward, the tongue 
in the defendant's pin is itself a spring, and, instead of a separate 
crosspiece passing throngh a hole drilled in the tongue, the de- 
fendant's spring has a crosspiece of- itself resting in a transverse 
slot, which is the pivotai point from which the free end moves. 
77 F.-57 
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The testimony shows that switch pins used before Watts' were of 
two kinds. One was a tapering, solid ping, fitting into a tapering 
hole. , Thesié required an effort on the part of the operator to force 
them in, and vibrations of the switch board loosened them. The 
others were cylindrical, and were eut longitudinally into quarters, 
by two cross euts. The four tongues thus formed had something 
of the resilience of the Watts tongue, but were apt to lose it in con- 
stant use, and the cuts were apt to flll with dirt. The other form 
was a hollow cylinder or tube, eut in the same way, and with a 
tapering solid plug set in the center of the hole, which forced the 
«.plits apart against the sides of the hole, and tended to make a more 
perfect electrical contract. Ail thèse forms of pins answered for 
télégraphie service, but in a téléphone exchange more quickness is 
required, and less conscioas eifort by the operator in putting the 
pin in place is désirable; and, to meet thèse requirements, the Watts 
pin was designed. It would appear to hâve a decided advantage 
over the solid tapering plug, which must be forced in. It bas one 
notîceable advantage over the split pin, in having its end solid; so 
that the end can be used (as it is used in defendant's pin) for an 
additional electrical contact. 

It is urged that the flrst claim of the Watts device must be limited 
to a tongue which is pivoted upon the tip, and that the tongue of 
the defendant's tip is not pivoted. It seems to me that the true 
meaning of "pivoted within or upon its tip," in the flrst claim, is 
that the tongue, which is résilient, — ^that is to say, having elastic 
recoil from pressure, — ^is to work upon a point on the tip as its 
pivot. How it is to be pivoted, whether upon a transverse pin, as 
shown in Watts' drawing, or upon a crosspiece of itself, set in a 
transverse slot, and held in place by an encircling band, as shown in 
defendant's exhibit, is, it seems to me, a mère matter of mechan- 
ical construction. The essential idea of the device was that the 
tongue was not to be made by cutting the pin itself into slits, but 
by an independent tongue fastened upon it, and that its opération 
was such that it had no tendency to throw the pin ont of the hole, 
or to work loose with vibrations. The inventer shows by the clause 
in his spécification just preceding his claim that he contemplated 
the tongue being made without ony slot eut into the tip, and if it 
was so made, as he says, by the tongue being simply "shut down 
upon the tip," it is difflcult to imagine how it could be more easily 
and obviously done than by an encircling band to hold it in place 
against the tip at its fastened end. 

It is urged that it appears from the drawings and spécification 
of the Watts patent that his pin was only intended to be used on a 
switch board, in which the hole in the metallic plates of the switch 
board is smaller than the interior of the hole, thus having a tendency 
to retain the pin in place; and that defendant's switch board is not 
so constructed. But it does not invalidate the Watts patent if 
it has tumed out that it is also useful in other forms of switch 
boards. To substitute a thin spring of steel of the same outline 
as the solid métal tongue, and to substitute a pivot of a crosspiece 
of métal held down in a transverse slot for the axial pivot of the 
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Watts patent, are familiar meclianical équivalents, more cheaply 
made, but having no différent function. 

Tlie f ollowing patents liave been offered in évidence by the défend- 
ant as either showing anticipation, or such a prior state of the art 
as limits the patent in suit to a construction which acquits the de- 
fendant of infringement: No. 64,054, G, Floyd, May 14, 1867; No. 
90,270, G-. S. Jones, May 18, 1869; No. 142,817, W. D. Sargent, Sep- 
tember 16, 1873; No. 164,940, A. Ryder, June 29, 1875; No. 172,504, 
A. Eyder, January 18, 1876; No. 200,154, Walker and Egerton, July 
16, 1878; No. 207,538, Mees and Sherman, August 27, 1878; No. 
219,930, H. M, Green, September 23, 1879. I bave considered ail 
thèse devices carefully, but none seem to me to hâve the effect claim- 
ed for them by defendant's experts. The défense of a license is not 
pleaded, but it is urged that the testimony of the plaintifE himself 
discloses a state of facts v?hich works an estoppel against him from 
enforcing any right of action on this patent against the défendant. 
The plaintiff, on cross-examination, testified as f ollows : That, prior 
to 1879, he and the patentée. Watts, were engaged in manufacturing 
electrical appliances ; that, in 1879, Davis and Watts obtained from 
the American Téléphone Company a license to operate the Bell tél- 
éphone invention in Maryland; that they established the Baltimore 
Exchange, and controlled it until 1883; that in 1883 they had in 
use about 15 switch boards, using 30 to 40 switch pins to each board; 
that, in 1880, Watts, to remedy the diflBculties of the old forms of 
pins, invented the one, on which the Watts patent vs-as granted; that 
they were manufactured by Davis and Watts, and put into the Balti- 
more Exchange; that, in 1883, Davis and Watts sold ont the Balti- 
more Exchange to the défendant company, in which the plaintiff has 
always been a stockholder, and still is a stockholder, to a large 
amount. This transaction obviously would be an implied license to 
use the patented pins which were in use at the time of the sale to 
the défendant company, and would estop the plaintiff from maintain- 
ing an action for damages for their use. It appears, however, from 
the testimony of the présent assistant electrician of the défendant 
company, that none of the pins made by Davis and Watts were in 
use in the Baltimore Exchange when this suit was brought, but 
that they hâve in use about 240 pins like the one marked "Defend- 
ant's Exhibit Switch Pin," which is the one hereinbefore described, 
and which I hold to be an infringement. 

It seems to me that the extent of the implied license, and the 
extent of the estoppel, would not co ver the additional switch pins 
which the défendant has had manufactured, and has now in use. I 
hold that the true construction of the first clause of the Watts patent 
is that which I hâve indicated in the foregoing opinion. I flnd that 
the switch pin used by the défendant company, of which the pin 
marked "Defendant's Exhibit Switch Pin" is a sample, does infringe 
the flrst claim of the Watts patent. No. 223,969, as I hâve construed 
it. I flnd the plaintiff to be the assignée and sole owner of the said 
patent. The plaintiff has not undertaken to prove damages. I flnd 
a verdict for the plaintiff, with one cent damages. 
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NEW TOEK FII/TER MANUF'G CO. t. NIAGARA PALLS WATBRr- 

WOBKS CO. 

(Circuit Court, N. D. New ïork. December 29, 1896.) 

Patents — Infrinqembnt — Method of Filtration. 

The Hyatt patent, No. 293,740, for a method of purifying water by Intro- 
ducing into it a coagulant simultaneously with its passage to the filter, thereby 
ayoiding the use of the settling basins of the prior art, and making the process 
continuons, construed, on motion for a preliminary injunction, and held in- 
fringed by a process in which the water is passed by a continuons flow through 
tanks before entering the filter, such tanks not in fact performing the function 
of settling tanks. Schwarzwalder t. Filter Co., 13 C. C. A. 380, 66 Fed. 152, 
explained and foUowed. 

TMs was a suit in equity by the New York Filter Manufacturing 
Company against the Niagara Falls Waterworks Company for al- 
leged infringement of a patent for an improved method of ûltration. 
The cause was heard on a motion for a preliminary injunction. 

M. H. Pbelps and John R. Bennett, for complainant. 

J. E. Hindou Hyde and Frédéric H. Betts, for défendant. 

COXE, District Judge. The complainant moves for a prelimi- 
nary injunction restraining the défendant from infringing letters 
patent No. 293,740, granted to Isaiah S. Hyatt, February 19, 1884, 
for an improved method of filtration. 

The patent has been sustained, after years of litigation, by the 
circuit court and by the circuit court of appeals. New York Filter 
Oo. V. O. H. Jewell Filter Co., 61 Fed. 840, afflrmed Schwarzwalder 
V. Filter Co., 13 C. 0. A. 380, 66 Fed. 152. A motion for leave to 
amend and introduce new proof was denied. New York Filter Co. 
V. O. H. Jewell Filter Co., 62 Fed. 582. That Hyatt made a valu- 
able invention is established conclusively by thèse decrees. Debate 
on that question is closed. 

The défendant flnds the principal justification for its acts in the 
concluding sentences of the opinion of the circuit court of appeals, 
as follows: 

"In some of the plants of the corporation défendant settling tanks are used 
between the introduction of the coagulant and the filter bed. In those planta the 
method of the patent is not appropriated and there is no infringement." 

It is argued that this language exempts from the claim of the 
patent ail processes which employ settling tanks irrespective of 
their size, shape, capacity or the amount of sédimentation. A per- 
son may, therefore, use the Hyatt method wlth impunity, if, some- 
where between the introduction of the coagulant and the entrance 
of the water into the filter, he places a réceptacle larger than the 
inlet pipe, through which the water must pass. It is thought that 
this is not a correct exegesis of the judgment of the court. It is 
contrary to the spirit of the opinion. It is at variance with the 
statement of the invention as previously expounded and it has no 
basis of proof on which to rest. 

It is stated in the movlng affldavits, and not denied, that the sole 
question of infringement involved in the Schwarzwalder Case re- 
lated to one particular plant erected by the Jewell Company where 



tanks were not used and that there was no word of description in 
that record showing the construction, arrangement, opération or 
fonction of tlie settling tanks at Columbia and Louisville. When, 
therefore, the court used the language quoted the conclusion is irré- 
sistible that the settling tanks alluded to were the tanks of the 
prior art, the tanks about which the witnesses had been testifying, 
the tanks in which the water is permitted to remain at rest and in 
which sédimentation actually takes place. Settling tanks of the 
Spence type, in which the impurities actually settled, were the only 
ones described by the proof. When court or counsel used the ex- 
pression "settling tanks" explanation was unnecessary; it was un- 
derstood by ail familiar with the art. The virtue of the Hyatt 
process, stated in a word, is that it is continuons; the vice of the 
prior processes was that they were intermittent. In the old tanks 
the water, mingled with the coagulant, was permitted to remain in 
a state of rest for hours and days until the impurities settled to the 
bottom. 

The court drew a sharp distinction between thèse two processes, 
pointed out the advantages of the former and concluded by saying 
that one who used the latter to do an appréciable part of the work, 
did not infringe. Manifestly he did not! Hyatt's process is incon- 
sistent with the use of settling basins, it is designed to obviate 
their use. He expressly says so in the description and the claim. 
"It is obvions," says the description, "that by the use of the unin- 
terrupted process hereinbefore described I entirely dispense with 
the employment of settling basins or réservoirs as now commonly 
employed." This is precisely what the court says in différent laD- 
guage. Hyatt might hâve added the quotation from the opinion to 
his description and it would not hâve limited, in the least, the scope 
of his patent. He might hâve said: "In some plants settling tanks 
are used between the introduction of the coagulant and the fllter 
bed. I do not claim to cover thèse." Every one would hâve under- 
stood that he referred to settling tanks "as now commonly employ- 
ed," and not to tanks where the water flows at nearly the same ve- 
locity as at other parts of the System, tanks which do not inter 
rupt the process of flltration for a moment and do not permit th;.' 
impurities to settle at the bottom. So, it is thought, must the court 
be understood. The language of the opinion is simply declara- 
tory of the language of the spécification as explained by the prior 
art. There is nothing to warrant the conclusion that the court in- 
tended to lay down a new proposition or to déclare that the mère 
location of a large réceptacle on the line of flow made such ré- 
ceptacle a settling tank. The simple question where tanks are em- 
ployed is, are they settling tanks? If so, the claim is avoided, if 
not, it is immaterial how many tanks are used. So far as this ques- 
tion is concerned a party might conduct the water through a laby- 
rinth of tanks, basins and large pipes, and yet be within the claim, 
if the water left the last tank in the same condition, as to turbidity, 
as it entered the first. In short, it is thought that the quoted lan- 
guage does not change the scope of the invention as previously de- 
flned. The question hère is to be determined precisely as if the 
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language had been omitted. To give thé opinion the literal and 
unyielding construction for which the défendant contends places 
the court in the untenable position of presenting with one hand to 
the inventer a decree certifying that he, exclusively, is entitled to the 
fruits of a valuable invention, and, with. the other hand, delivering 
to the infringer a simple but infallible recipe for avoiding the pat- 
ent. 

Does the défendant infringe? The point is made that infringe- 
ment is avoided because the défendant introduces the alum into 
the intake main and not directly into the fllter. The court is of 
the opinion that so long as the alum is introduced simultaneously 
with the passage of the water to the fllter and produces the same 
resuit in the fllter bed, the précise locality of its introduction is im- 
material. The principal controversy, however, avises over the func- 
tion performed by the defendant's tanks, so that the issue may be 
narrowed to the single question, does the défendant use settling 
tanks? That it uses tanks is conceded but are they settling tanks? 
Does it use tanks "commonly employed" as settling tanks at the date 
of the invention? Does it use tanks in which sédimentation takes 
place to any appréciable extent, tanks in which the work of purify- 
ing is carried on so as to relieve the fllter beds in any practical 
degree? In short, can it be said that the pure water produced by 
the Niagara plant is the joint produet of the tanks and the fllter? 
If such water be produced by a process of sédimentation in the 
tanks and a subséquent process of flltration the Hyatt claim is not 
infringed. If, on the other hand, the purity of the water is due to 
the fllter precisely as if the intake pipe communicated directly with 
the fllter, the claim is infringed. Running the water through the 
enlarged main does not avoid infringement, and this is so even 
though the water in its passage deposits a small and wholly incon- 
sequential amount of sédiment. 

The foregoing is, it is thought, a fair statement of the issue as it 
relates to infringement. The capacity of the defendant's tanks is 
said to be 28,000 gallons. The daily output of the plant is about 
3,600,000 gallons, or about 2,500 gallons per minute. This immense 
volume of water passes through the tanks daily and remains there- 
in only about .13 minutes. It is always moving, it is never at rest. 
Not only does it move longitudinally but in almost every other di- 
rection as well. The water enters near the bottom of the tank at 
one end, it then flows over a bafiQe, through an archway, over an- 
other baffie and is flnally pumped up through a large suction pipe 
in the last compartment. That ail this produces eddies, currents, 
cross currents, vertical currents and gênerai turmoil in the tank is 
undisputed. In short, the passage of the water through the tanks 
resembles in à, leas degree its flow through the turbulent and rock- 
troubled channel from which it is originally taken. The tanks are 
washed not more than once a week. At the time of Prof. Main's 
visit, October 28, 1896, he says: 

"I could not find that any one about the establishment knew when either of 
the tanks had been cleaned out. It might hâve been weeks or months for ail the 
information I could obtain." 
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Tlie filters, on the contrary, are washed twice every day. 

If the proof stopped -with thèse gênerai facts it would seem to the 
ordinary lay mind that thèse tanks, which hold but 14,380 gallons 
each, and through which OTer 3,500,000 gallons flow each day in a 
confused and eddying mass, can hardly be the settling basins of the 
prior art. But this opinion is concurred in by two men who stand 
at the head of their profession and upon whose judgment in such 
matters the court has a right to rely with confidence. Dr. Chand- 
1er says, in speaking of the def endant's tank : 

"It is eTident, therefore, that this is not a settling basin, or settling tank in 
fact, and I am satisfied from my knowledge of the subject, that it is impossible 
for a basin constructed as this one is constructed, and of the dimensions of this 
basin, taken in connection with the flow of water, to act as a settling basin. 
In the first place, it is far too small for a filtering plant of the capacity of this 
one, even if the two basins were used alternately and the flow of water were 
stopped for a time in each basin successively; and, further, it is constructed in 
such a manner as to make it practically impossible for any sédiment to accumu- 
late in it, as it is used at Niagara." 

Président Morton, after examining the drawings of defendant's 
plant and Prof. Main's description, says. 

"I am able to say with certainty that such a plant fully embodies the inven- 
tion assigned to Hyatt by the above-quoted opinion of the court, and that the so- 
called 'settling basins' represented as connected therewith, are in no sensé set- 
tling basins, such as are referred to in the opinion of the court, and do not in 
any way modify the process of continuons filtration as defined in said opinion. 
In thèse so-called 'settling basins,' the water is never in a state of rest, but, on 
the contrary, is in a rapid condition of motion, and not only so, but by spécial 
arrangement of cross walls or partitions, scouring currents are established in 
the water as it moves through, well adapted to prevent sédimentation or set- 
tling of any solid matter which might exist in the water." 

Persuasive as is this testimony infringement does not rest upou 
opinion but upon facts. The plant has been twice examined to dé- 
termine this question, — on October 28th by the complainant's ex- 
perts and on December 7th by the defendant's experts. The exam- 
ination on October 28th is the more important — First, because the 
tests were simpler and more determinative; second, because it was 
made in the présence of the defendant's expert; and, third, be- 
cause if infringement is established on the 28th of October it is no 
answer to say that there was no infringement on the 7th of Decem- 
ber when the conditions were wholly différent both as to the tur- 
bidity of the water and the amount of alum used. If the Hyatt 
process were used October 28th it must hâve been used for a num- 
ber of days prior and subséquent thereto. This is sufiQcient to estab- 
lish infringement. 

It should be remembered that at the time of complainant's exam- 
ination no one knew when the tanks had been last washed out. An 
immense volume of water had, therefore, passed through them. The 
court will take judicial notice of the fact that in such circamstances 
impure water will deposit some sédiment. The examination of Prof. 
Main and Mr. Kendrick demonstrates conclusively that the défend- 
ant does not use settling tanks. Substantially the entire surface 
of the basin was perfectly clean. In one of the compartments were 
two small patches of mud half an inch deep where it lay thickest. 
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The entire amount of mud in the whole basin was estimated at less 
than half a bucketfnl. The water when examined near the bot- 
tom with an electric light showed no évidence of turbidity due to 
sédimentation. When the tank was drained the last water that 
ran eut was clear. An examination of the samples of water taken 
before its entrance to the tanks and after it bad passed through 
them showed practically no différence in turbidity. In short, the 
facts found were absolutely incompatible with the theory of settling 
tanks considering the size of the tanks, the volume of water and 
the small quantity of alum used. 

But this was not ail; an examination of the fllters showed that 
substantially the entire work of clarifying and purifying the wa- 
ter was done in the filter bed, precisely as in the Hyatt process. 
If there had been any substantial sédimentation in the tanks the 
resuit would hâve been registered in the fllter bed. Assuming Prof. 
Main's observations to be correct the court has no doubt that the 
défendant is practicing a continuons process of flltration by the 
use of smaU quantifies of coagulant, — too small to produce substan- 
tial sédimentation in settling basins, — the impurities being removed 
by passing the water through a ûlter bed of sand; in other words, 
the Hyatt process. 

The correctness of thèse observations is hardly disputed so far as 
their principal features are concerned. The chief criticism of Prof. 
Main's method is that he used the suction pump to drain the tank, 
but as over two feet of water remained when the pump stopped op- 
erating and as this was the water examined and found to be clear 
it is thought that there is little force in the criticism. Again, it 
is said that the statement that the tank was perfectly dean is dis- 
eredited by the fact that on coming up from the tank the experi- 
menters washed their hands. This certainly proves that they wash- 
ed their hands, but it proves little else. 

The facts found by Prof. Main and Mr. Kendrick are hardly dis- 
puted at ail. The contradictions are in the most gênerai and 
guarded terms. One of the witnesses saw mud and slime in the 
channel in the middle of the tank. How much he does not say ex- 
cept that it was a "thin layer." Another speaks of "a substan- 
tial deposit of slime and mud." Another says that there were 
"many times 'two quarts' or 'a half bucketful' of mud" in the tank, 
and testifles, further: 

"I hâve examined thèse settling basins on other occasions and hâve invariably 
found a substantial deposit of mud and slime; the amount always being in pro- 
portion to the turbidity of the water since the last cleansing of the settling 
tanks." 

Two other witnesses testify to having seen, when the tanks were 
being cleaned, "a noticeable deposit of sédiment and mud," and a 
third has seen "thick mud and slime deposited in the settling tanks." 
This is uncertain and vague, and wholly inadéquate to disprove the 
positive assertions of the complainant's witnesses. The statement 
that a muddy stream will deposit more mud than a clear one is 
thought to be in exact accordance with the truth and accounts for 
some of the différent results found on December 7th. 
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For the reasons heretofore stated it îs nnnecessary to discuss 
the examination on the 7th of December when no ooe representing 
the complainant was présent. The différence in the quantity of 
mud may well be accounted for by the increased turbidity of the 
water and the length of time the tank had been in use without 
cleaning. The experiments of the 7th, though interesting, do not 
seem to the court to destroy the verity of the conclusions reached 
by the complainant's experts. The court is, therefore, of the opin- 
ion that infringement has been established. 

The motion is also opposed upon the ground that new évidence 
has been adduced tending to show anticipation. Several of the affl- 
davits relate to alleged prior use by Benjamin T. Loomis and Liv. 
ingston H. Gardner at Baltimore and New Orléans, respectively. 
Substantially the same facts were presented to the court on a mo- 
tion to open the Schwarzwalder decree. New York Filter Co. v. 
0. H. Jewell Filter Co., 62 Fed. 582. Gardner's contribution to the 
art was summarily dismissed with the following obserTation: 

"The New Orléans afBdavits are, in my opinion, unimportant. The informa- 
tion which they contain is unsubstantial in its character." 

As to the Loomis défense, it is true that the motion was denied 
because the défendants had been guilty of négligence in not present- 
ing it sooner, but it is thought that had the learned judge who de- 
cided the cause at circuit been impressed with the idea that Loomis' 
testinîony would hâve invalidated the patent, so careful a jurist 
would bave found some way to bave the évidence brought before 
him. The affldavit of Mr. Loomis is largely devoted to excuses for 
not using the invention after it was made and for not having it pat- 
ented. Neither excuse seems entirely satisfactory. He sold many 
filters in Baltimore but did not attach his alum-feeding device be- 
cause "the water was so pure and free from disease germs as to re- 
quire no spécial care in flltration." This would seem a plausible 
reason for selling no lilters at ail, but as the citize'ns evidently 
thought their pure water needed filtering it would seem that Balti- 
more was an idéal market for an improved filter. After December, 
1882 (he does not say how long after), he had an order for a filter to 
be used at a place a distance from Baltimore to which he attached 
the alum-feeding device, but he omits to state where the place was 
or who gave the order. He had obtained a patent for a filter in 
September, 1880, but he did not patent his invention of 1882 be- 
cause he thought it covered only the particular form of apparatus 
and this he did not consider worth patenting. It seems incredible 
that if Loomis had actnally discovered the Hyatt process his achieve- 
ment should hâve reached a terminât] on so lamentable. 

The single filter made by Peterson was, on his own showing, a 
failure. There is no évidence that it is in existence and the de- 
scription is too indefinite and uncertain to be considered. The 
other anticipatory évidence has been examined, but it is thought 
that nothing material has been added to the record in the Schwarz- 
walder Case. It may be said generally of ail this proof that it is 
shadowy and uncertain and fails to meet the rule so often reiterated 
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by the courts that prior Use must be established béyond a reason- 
able doubt. 

This motion was submifted after unusually able oral arguments, 
but without briefs or any assistance from complainant's experts so 
far as this branch of the controversy is concerned. As the afflda- 
vits relating to prior use were first presented at the argument this 
was inévitable. The court has examined this testimony with ail 
the care possible in the circumstances and entertains the hope that 
nothing important has been overlooked. Although some parts of 
the testimony hâve not been discussed, ail hâve been considered. 

The complainant has established its patent after years of flerce 
and expensive litigation. The patent has but four years more of 
life. If relief be withheld now the complainant is practically re- 
mediless. Its business will be destroyed long before the second weary 
journey through the courts is terminated. The equities are with the 
complainant; so are ail the presumptions. If either party must 
suffer pending the final decree it should be the défendant and not 
the complainant. The motion is granted. 



THE GLBNDALB. 

EVICH V. THE GLENBALB. 

(District Court, B. D. Virginia. January 4, 1897.) 

AuMiRALTT Jdrisdiction— State Statutes— Lien for Wrongfdl Death. 

A State statute giving a right of suit in rem to the Personal représentative 
of a person wliose deatli is caused by the wrongful act of a vessel (Code Va. 
§ 2902) créâtes a lien, and may be enforced by a libel in rem in the fédéral 
court, when tlie injury occurs in waters of the state navigable from the sea. 

This was a libel in rem by Phillip B. Evich against the steam tug 
Glendale to recover damages for wrongfully causing the death of 
plaintifE's intestate, Joseph Evich. 

Pollard & Sands, for libelant. 

William Flegenheimer, for the Glendale. 

HUGHES, District Judge. About 8 o'clock p. m., near dusk, on 
June 7, 1895, Joseph Evich, a lad about 12 years old, in company 
with his father, Phillip B. Evich, and with two other men, J. L. 
Ebenhack and Richard Cîoleman, was in a small boât in James 
river, half a mile below Eichmond, engaged in fishing with a seine. 
The steam tug Glendale, then coming down the river, under com- 
mand of E. A. Graddock, ran into the rowboat, and capsized it, by 
which act ail in the rowboat were thrown into the water, and Joseph 
Evich was drowned. T?he Glendale was owned by H. and E. J. Fur- 
man, partners under the firm name of Furman Bros. The father, 
Phillip B. Evich, as administrator of his son Joseph, deceased, 
brings this libel in rem against the Glendale, claiming |10,000 dam- 
ages for the loss of the services of his son. 

The évidence shows that it was still daylight at the time of 
the accident, and that objects as large as a rowboat could be seen 
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on the water at a distance of 600 yards. The rowboat was near 
thé bank of the river when run down, and was sunli in 9 feet of water; 
the depth of water in the channel of the river there being 15 feet. 
The évidence taken in the case is exceedingly voluminous. I can- 
not undertake to analyze it or discuss it in détail. I am conclusively 
ôf opinion that the tug Glendale was carelessly and improperly, net 
to say wildly, navigated on the occasion, and is responsible for 
whatever damages may hâve been caused by the collision, and for 
the death of young Evich. 

Section 2902 of the Code of Virginia gives a lien, in giving a right 
to sue in rena, to the personal représentative of a person whose death 
has been caused by the wrongful act of any ship or vessel in any 
case in which the deceased, if alive, would hâve been entitled to 
sue for such wrongful act. In the case at bar the wrongful act was 
committed on waters navigable from the sea. It is therefore with- 
in the admiralty jurisdiction, the cause of action being a maritime 
tort. 

The main question in the case is whether the administrator of the 
deceased can bring a libel in admiralty against the oflending steam- 
er. The right of a personal représentative to sue for a tort which 
caused the death of a deceased person did not exist at common law 
in any court. This right of suit exista solely by force of législation. 
It was given in England by Lord Campbell's act, and has been given 
in most of the states of this Union by spécial statute. It has been 
given in Virginia, as already stated, by section 2902 of our Code. 
This right of the personal représentative to sue for damages from 
the death of a deceased person, given by many of the states, being 
purely the création of local statute, it is a question, which has been 
much discussed of late, whether the existence of this gênerai right 
of action is a sufflcient basis to warrant a personal représentative 
in bringing a libel in admiralty to enforce the right in cases where 
the tortious death was caused on waters within the admiralty ju- 
risdiction; the gênerai principle being that the admiralty juris- 
diction is not the création of local statute. 

In an elaborate and carefuUy considered opinion in the case of 
The City of Norwalk, 55 Fed. 98 et seq., Judge Brown, of the district 
court of the Southern district of New York, has discussed this ques- 
tion exhaustively, and aflBrmed the right of a personal représenta- 
tive to maintain such a libel in such a case. I concur entirely in 
the reasoning and conclusions of Judge Brown. The décisions of 
the United States suprême court in the cases of The Harrisburg, 
119 U. S. 199, 7 Sup. et. 140, and The Corsair, 145 U. S. 345, 12 
Sup. et. 949, are not in conflict with the conclusion at which Judge 
Brown arrived on this question. In the case of The Harrisburg. 
that court, without passing upon the question which has been stated, 
simply held that, if the right of a personal représentative to sue in 
admiralty in such a case existed, the suit must be brought within 
the time prescribed for such actions by state législation. So, also, 
in the case of The Corsair, the suprême court held that such a 
suit as we hâve imder considération cannot be brought unless a 
lien upon the offending ship is expressly created by the law es- 
tablishing the liability. 
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In the case at fer the action has been brought wîtbîn the period 
of législation limited by our Code, and section 2902 of the Code 
doea create a lien in rem upon the offending ship. I am of opinion, 
therefore, that it was compétent for the administrator of Joseph 
Evich to bring this libel in this court for the cause of action set 
out by the libelant. I will give an order referring it to one of the 
commissioners of the court to inquire and report the amount of dam- 
ages proper to be awarded the libelant in this case. 



tJNITED STATES T. THE JANE GRAT. 

(District Court, N. D. California. December 31, 1896.) 

No. 1,538, 

1. Sbal F18HERIE8— Hcnting kbab Pribilov Islands— Presumption — Evidence. 

The aet of April 6, 1894, for the protection of fur seal within 60 miles of 
the Pribilov Xslands, provides, in effect, in section 10, that, if any licensed 
vessel' equipped for seal hunting be found within the prohibited zone, it shall 
be presumed that she and her egnipments were used in violation of the aet, 
until otherwise proved. Held, that where the log of a vessel seized showed 
that on a certain prior date she wslb within the prohibited zone but further 
showed that the sea was very rough, and her captain testified that in fact 
no sealing was done that day, the proofs were insuifleient to justify con- 
demnation. 

2. Samb— DoTY oF Mastek — Record of Positions. 

The fact that a sealing vessel is near the prohibited zone should put her 
master upon the alert to keep a full and accurate record of his positions, 
courses, and distances, that he may not pass the line, and that, by his rec- 
ords and charts, he may be able, if called upon, to demonstrate clearly that 
he was dot within the prohibited area. 
8. Same— BoATS iNsiDB Pkohibited Zone. 

A vessel and her cargo, etc., are subject to forfeiture, if her boats go inside 
the prohibited area and take seal there, even though she herself remain just 
outside the line. 

*. BaME — FOBPEITDHE. 

Vessel, cargo, and implements condemned for being used, at the time of sei- 
zure, hunting fur seal within the prohibited area. 

Libel of information to condemn and forfeit the American schoon- 
er Jane Gray, her tackle, apparel, furniture, boats, and cargo, con- 
sisting of 257 fur-seal skins, 30 bags of sait, 16 spear pôles, and 
34 spear heads, for a violation of section 1 of the aet of April 6, 
1894, as amended by the aet of April 24, 1894, in killing and pur- 
suing seals in the waters surrounding the Pribilov Islands, within 
a zone of 60 geographical miles around said islands. The libel con- 
tained two counts, — the flrst, for pursuing fur seals within the pro- 
hibited zone on August 15, 1896, and the second for killing fur seals 
within the prohibited zone on August 22, 1896. 

Andros & Frank, for claimant. 

H. S. Poote, U. S. Dist. Atty., and Samuel Knight, Asst. U. S. 
Dist. Atty. 

MOREOW, District Judge. The libel of information in this case 
is brought under section 1 of the aet of April 6, 1894, as amended 
by the aet of April 24, 1894, and seeks to obtain the condemnation 
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and forfeiture of the American schooner Jane Gray, her tackle, ap- 
parel, furniture, boats, and cargo, consisting of 237 fur-seal skins, 
30 bags of sait, 16 spear pôles, and 34 spear heads. Thèse acts were 
passed to give effect to the award rendered by the tribunal of arbi- 
tration, at Paris, under the treaty between tiie United States and 
G-reat Britain concluded at Washington, February 29, 1892 (see 27 
Stat. p. 101), for the purpose of submitting to arbitration certain 
questions concerning the préservation of the fur seals. The flrst 
artidle of this award reads : 

"The Kovemments of the United States and Great Britain shall forbid their 
citJzens and subjects respectively to Isill, capture, or pursue at any time, and in 
any manner whatever, the animais comnaonly called fur seals, within a zone of 
sixty miles around the Pribilov Islands, inclusive of the territorial waters. The 
miles mentioned în the preceding paragraph are geographical miles, of sixty to 
a degree of latitude." 28 Stat. p. 52. 

Section 1 of the act of April 6, 1894, as amended by the act of 
April 24, 1894, which were passed to give effect to the article just 
recited, reads as follows: 

"That no citizen of the United States, or person owing the duty of obédience 
to the laws or the treaties of the United States, nor any person belonging to or 
on board of a vessel of the United States, shall kill, capture, or pursue, at any 
time, or in any manner whatever, ontside of territorial waters, any fur seal in 
the waters surrounding the Pribilov Islands within a zone of sixty geographical 
miles (sixty to a degree of latitude) around said islands, inclusive of the terri- 
torial waters." 28 Stat. p. 64. 

The penalty for a violation of this section as amended is found in 
section 8 of the act of April 6, 1894 (28 Stat. p. 54), which pro vides: 

"That, * • * every person guilty of a violation of the provisions of this 
act, or of the régulations made thereunder, shall for each offense be fined not 
less than two hundred dollars, or imprisoned not more than six nwnths, or both; 
and ail vessels, their tackle, apparel, furniture, and cargo, at any time used or 
employed in violation of this act, or of the régulations made thereunder, shall be 
forfeited to the United States." 

Section 9 of the same act provides : 

"That any violation of this act, or of the régulations made thereunder, may be 
prosecnted either in the district court of Alaska or in any district court of the 
United States in Cahfornia, Oregon, or Washington." 

Section 11 provides that it shall be the duty of the président to 
cause a suflScient naval force to cruise in the waters to which the 
act is applicable, to enforce its provisions, etc. 

The libel of information contains two counts. The first count, 
as amended by the amendment to the libel flled October 27, 1896, 
charges that the schooner Jane Gray, in violation of the act (as 
amended) referred to, was engaged on the 15th day of August, 1896, 
in pursuing fur seals within the prohibited zone. The second count 
charges that the schooner was engaged on the 22d of August, 1896, 
in killing, and did kill, a certain number of fur seals — some 21 in 
number — within the prohibited area. The answer dénies that the 
schooner was engaged in pursuing fur seals, or in killing, or that 
it did kill, 21 fur seals, or any fur seals whatever, within the pro- 
hibited area. Exceptions were also presented, with the answer, to 
the sufHciency of the libel, but thèse were reserved until the evi- 
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dence in the case had been presented, wlien they were renewed, both 
as to the libd and the évidence in support thereof. They are clear- 
ly untenable, and must be overruled. The only questions involved in 
the case, under the issues made by the parties, are of fact: (1) 
Whether or not the master, officers, and crew of the schooner used 
or employed her on the 15th of August, 1896, in pursuing fur seals 
within the prohibited area; and (2) whether or not the master, 
oiHcers, and crew of the schooner used or employed her in killing 
fur seals on the 22d. of August, 1896, within the prohibited area,— 
that is, within 60 geographical miles of the Pribilov Tslands. 

The Corwin is a vessel employed in the revenue cutter service of 
the United States, detailed for duty in the Behring Sea, and, at 
the particular time covered by the libel, was engagea in patrolling 
the outside limit of the prohibited zone around the Pribilov Islands. 
The Jane Gray is an American schooner, duly registered, and of 
the burden of 107.07 tons net. She left the port of San Francisco 
on or about the 19th of December, 1895, was commanded by N. 
Hodgson, and was licensed and engaged in a sealing voyage. When 
seized, she had on board 257 fur-seal sldns, 30 bags of sait, 16 spear 
pôles and 34 spear heads. The testimony of Mr. D. F. A. De Otte, 
the navigating offlcer of the Corwin, and of Mr. C. S. Craig, the sec- 
ond lieutenant, who boarded the schooner and made the seizure, is 
to the effect that the schooner Jane Gray was within the prohibited 
area on both of the dates alleged in the libel. It is not claimed, 
however, by the government, that the Corwin detected the Jane 
Gray pursuing seals on the 15th of August, 1896. As a matter 
of fact, she did not sight the schooner until the evening of the 22d 
of August, 1896. But entries with référence to the noon position 
of the schooner on that day, made both in the journal and officiai 
sealing log of that vessel, show that she was within the prohibited 
area on the 15th of August, 1896. Her latitude and longitude, de- 
rived from the noonday observation, are entered in both logs as 
56° north latitude and 171° .04' west longitude, and this is not 
denied or disputed by the captain. This would place her within the 
prohibited area. It is contended on the part of the government 
that, it having been established that the schooner was within the 
prohibited area on the day referred to, the schooner is liable to 
forfeiture; the presumption being, under the second clause of sec- 
tion 10 of the act of April 6, 1894, supra, that "the vessel in the 
one case and the apparatus or implements in the other was or were 
used in violation of this act until it is otherwise sufflciently proved." 
On the part of the claimant it is contended that this presumption 
does not apply to the Jane Gray, as she was a licensed vessel, and, 
even if it did, that it has been removed by the testimony of the 
captain. The latter testifled unequivocally that he was not en- 
gaged on the 15th of August, 1896, in pursuing any seal whatever; 
that the weather prevailing on that day would not permit it; 
that he did not hâve any boats out on that day, and that sealing is 
done only from the boats, excepting in âne weather, when, once in 
a while, a seal will corne close enough to the vessel to be cauglit. 
The entries in the journal and officiai sealing log conflrm the cap- 
tain's statement as to the squally and stormy nature of the weather. 
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In the joTirnal (U. S. Exhibit 5) are the entries, under date of Au- 
gust 15, 1896: 

"Moderating. Very rough sea. Vessel laboring heavy into the trough. Set ail 
sails, and steering to the S. B. by E. Blowing fresh. Took in mainsail and flying 
jib. At 6 p. m., hove to." 

It is true that we hâve nothing but the captain's testimony on 
this point, and no corroboration except the entries in the journal 
and officiai sealing log. The captain bas an interest in saving the 
schooner from forfeiture, and his testimony, in some respects, does 
not seem very reliable. I am of opinion, however, that there is not 
sufiScient proof of her having been engaged in the pursuit of seals, 
under the flrst count of the libel of information, on the 15th of 
August, 1896, to justify her condemnation and forfeiture. 

We come now to the second count contained in the libel. The tes- 
timony of the ofiQcers of the Corwin is positive, unequivocal, and 
convincing that the schooner Jane Gray was found within the pro- 
hibited area on the evening of August 22, 1896. The calculations 
of the respective positions of the cutter and the schooner when the 
seizure was made fully conflrm this testimony. Différent methods 
of calculating the position of the schooner at the time of the seizure 
vary, to some extent, the distance within the outer line of the 
limit at which she was seized, but they ail place her within the 
prohibited zone. The government introduced in évidence the chart 
used by the oflflcers of the Corwin on the occasion of this seizure, 
which shows the courses pursued by the Corwin from the time she 
left St. George Island, on the evening of August 21st, to the time 
of the seizure. A facsimile of this chart was also introduced, on 
which was traced only the courses of the Corwin on this particular 
occasion, so that the place of seizure might more easily and readily 
be ascertained and distinguished, as U. S. Exhibit 3 contained many 
other courses, the résulte of other cruises. The différent positions 
of the Jane Gray, according to the several methods of calculating 
her position, were marked on this chart, and the distances within 
the prohibited area are, respectively, as f ollows : By chart plotting, 
the position of the schooner at the time of the seizure is flxed at 
about 1| miles inside the outer limit of the prohibited zone, and 
is indicated on U. S. Exhibit 2 by the abbreviation "Ch." By dead 
reckoning, she was nearly 2 miles within the prohibited area, in- 
dicated on U, S. Exhibit 2 by the letters "D. R." By the forenoon 
and afternoon sights, she was about i^ miles inside, indicated on U. 
S. Exhibit 2 by the letters, respectively, "A. M. Lo." and "J. G. P. 
M. Lo." Thèse varions calculations were verified by the officers who 
testified, and a severe cross-examination did not shake the correct- 
ness, materially, of their computations. At the time the Jane Gray 
was seized she had eight small boats out, fitted and manned for seal- 
hunting purposes. Thèse were returning from the day's hunt at 
the time. The cutter picked up two of the boats before seizing the 
schooner, in one of which a dead seal was found. On the deck of 
the schooner were the bodies of several dead seals. The flrst boat 
was picked up at 169° 58' west longitude, and 53° 39' north latitude, 
and the second, shortly after, at 169° 57' 30" west longitude, 
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and 55° 38' north latitude. Thèse positions were worked eut from 
the afternoon sight Both of thèse beats were therefore within the 
prohibited area. 

The testimony of the oiBcers of the Corwin as to the circumstances 
preceding and attending the seizure is substantially as foUows: 
C. S. Craig, the second lieutenant of the Corwin, testifled: That 
he had the first watch of the Corwin when she left St. George Island, 
at 8:10 of the evening of August 21, 1896. His watch lasted from 
8 to 12 that night. When tl Corwin left St. George Island, he 
took her bearings. He took Dainoi point when it was abeam, and 
took the log at that time. Dainoi point is a point on the western 
extremity of St. George Island, which is frequently used by navi- 
gators in taking their bearings for departure. The witness ifurther 
testifled: That he had the afternoon watch on the 22d day of Au- 
gust, 1896, — the day of the seizure. That the day was calm and 
pleasant, with a smooth sea and light southwest breezes. That it 
freshened up after 4 o'clock in the afternoon. That he went below 
when his watch had expired, but came up when it was reported that 
a schooner had been sighted ahead. That he saw the Jane Gi-ay 
about 5:30 o'clock. She was then about 10 miles ahead, and under 
sail, heading to the southward and westward, and, as he thinks, on 
the port tack. That, after proceeding further along, they sighted 
her boats to the southward slightly. They decided that the boats 
were within the limit, and they stood towards them, picked them 
up, and took them in tow. The boats were sealing boats. Each 
of them had a hunter and boat puller. The witness saw a dead seal 
in one of them. In the meantime the Jane Gray was standing down 
to the southward and westward, under ail sail. They steamed to- 
wards her, and she hove to. They cast off her boats, and the wit- 
ness was sent, with another oflflcer, to board and seize her. He went 
on board, and asked the captain for his papers, and told him he 
was within the prohibited area, and to give him the ship's papers, 
the sealing log, journal, and rough log or slate, or anything he had 
to détermine his position upon that day. The captain said lie was 
outside. The witness replied that the Corwin put him inside, and 
that he would hâve to see the captain of the Corwin about it. The 
witness noticed a number of dead seals lying on the main deck. 
He further testifled that the captain of the Jane Gray admitted to 
him that the longitude of the Corwin agreed with his, but he claimed 
that the latitude did not; that he had been placed too much to the 
northward. The witness then testifled that he remained in charge 
of the Jane Gray, and assisted in navigating her to Dutch Harbor, 
where they arrived late in the evening of the 24th of August, 1896. 
The schooner was towed part of the way to Dutch Harbor by the 
Corwin. The witness stated the varions courses steered and dis- 
tances covered on the trip to Dutch Harbor, and from thèse he was 
able, also, to détermine that the position of the seizure, as flxed by 
the ofBcers of the Corwin, was more nearly correct than that claimed 
by the captain of the schooner; the position claimed by the latter 
being considerably to the southward, — ^from flve to seven miles ta 
the southward. It is true that this witness, in testifying to his 
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calculations of tlie courses and distances of the schooner from thé 
place of seizure to Dutch Harbor, made an error in liis starting 
point; that is, he read the schooner's log "9," when he should hâve 
read it "0." This error would resuit in placing the schooner's 
position to the southward from five to seven miles; but, in the 
course of his examination, the witness corrected himself, and ex- 
plained satisfactorily how the mistake occurred. Reading the log 
as "9," instead of "0," would hare made his calculations as to the 
place of seizure difler to the extent of some six miles from that 
given by Mr. De Otte. With this correction, their calculations would 
agrée. The testimony of Mr. De Otte, the navigating ofiQcer of the 
Corwin, was to the eiïect: That the Corwin left St. George Island 
on the evening of the 21st of August, between 7 and 8 o'clock. That 
they ran down to the western limit of the prohibited zone. That 
they then changed their course eastward, and ran that course the 
rest of his watch; standing along the line inside the limit, to dé- 
termine whether any vessels were within the prohibited area. That 
they noticed some vessels to the southward and westward, but de- 
termined that they were out of the limit. That they first sighted 
the Jane Gray about 4:30 o'clock in the afternoon of the 22d of 
August. That, so far as they could see, the schooner was standing 
to the southward. That the sea was ealm, with light breezes. That 
in the afternoon the breezes were southerly, and the wind increased 
slightly about 4 o'clock, and hauled more to the eastward. That, 
after sighting the schooner, they sighted several small boats. At 
5:20 p. m. they headed for the boats. At 5:57, stopped, and took 
the first boat of the Jane Gray in tow. He thinks that this is the 
boat that had the dead seal in it. At 6:10, stopped and took an- 
other small boat in tow. They then proceeded to the schooner her- 
self, stopped at 6:45 o'clock, and Second Lieutenant Craig was sent 
on board. There were other small boats in the immédiate neighbor- 
hood of the schooner. Some of them reached the schooner while 
the Corwin was alongside. The witness further testifled to a con- 
versation he had with Capt. Hodgson at the time the schooner was 
seized relative to her position. He stated : That the captain asked 
him for his longitude and that he admitted that it corresponded 
nearly with his. The captain of the schooner also said he would 
drop a line overboard and take soundings. That the depth of the 
water at that point, according to the chart introduced in évidence, 
was about 1,626 fathoms. The witness then explained the various 
methods of calculation adopted by him in determining that the 
schooner Jane Gray was within the prohibited area. Thèse hâve 
already been ref erred to. The captain of the schooner dénies that 
he was within the prohibited area, engaged in killiçg seals, but 
his testimony is unsatisfactory and unreliable. He claims that from 
the time he took his noon observation, on the 22d day of August, 
1896, to the time of the seizure, he was heading to the southward; 
that he was heading to the- southwest from about 12 o'clock until 
4 o'clock in the afternoon, under foresail; that the wind was E. 
N. E.; that the wind freshened about 1 o'clock; that it was not 
enou0-h to keep the sails steady, and he let her lay to; that at 4 
77F,-58 
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o'clock it freshened up a little more, and he set the niainsail and 
jib; that he then stood S. S. W. and S. by W. about flve miles, 
up to the time of the seizure; that he held his position, or did not 
make any headway af ter his noonday observation, up to 4 o'elock ; 
that the forces that held him in that position were, to use his own 
words, as follows: 

"The wind was from east-ward and northward, and the swell was from the 
Bouthwest. They just about covmterbalanced one another, and the swell threw 
the vessel back about the same as she went ahead." 

On cross-examination the captain admitted that he had made, in 
his estimate of the place of seizure, no allowance for a drift to the 
north, the direction in which the current sets. In a statement in- 
trodueed by the government, and marked "U. S. Exhibit 11," which 
the captain prepared himself on the evening of the 22d of August, 
after the seizure had taken place, as a substitute for the lack of en- 
tries in the log of that date, he says: 

"Got sight at noon, and found latitude to be 55° 32', and long. 169° 35' 30"." 

This would place the schooner at 12 o'elock noon of the 22d day 
of August, 1896, according to his own calculation, near the outside 
limit of the prohibited zone; and this fact, in connection with the 
further fact that he admits having made no allowance for a drift 
in latitude, would seem to conûrm the testimony and calculations 
made by the offlcers of the Corwin, that the schooner was at the 
time of the seizure, and had been for some time previous thereto, 
within the prohibited area. In other words, the schooner had from 
12 o'elock noon till 4 o'elock in which to drift northward and into 
the prohibited area, although the captain stoutly maintains that he 
held his position by virtue of the fact that the wind or breeze then 
prevailing counteracted the force of the current or swell. But it is 
significant that, in his statement prepared, at the time of the seizure, 
he States that a calm prevailed at 10 a. m., and there is nothing fur- 
ther in the statement to show that there was any particular breeze 
or wind from 10 a. m. until 4 p. m., when the statement reads that 
a "light breeze from E. N. E." arose. If there was a calm from 
10 to 4 p. m. it is difificult to see how the captain's testimony, that 
the force of the wind counteracted the force of the current and kept 
him in the same position, can be accepted as correct and in ac- 
corda nce with the true state of facts. In this respect, his statement 
prepared at the time, and when such an important factor as the 
wind would not hare been omitted, is in direct conflict with his tes- 
timony on the stand, wherein he states that the wind was from the 
E. N. E. from about 12 o'elock to 4 p. m., and that it freshened up 
a little at 1 o'elock. There are no entries in his journal and officiai 
sealing log fol" the 22d, and very few for the 21st, the day preceding. 
The captain claims that this is due to the fact that he surrendered 
ail the ship's books and papers to the seizing offlcer on the evening 
of the 22à of August. He sought to flx the place of seizure by a 
noon observation he claims to hâve made on the 22d of August, 
and by certain estimâtes and allowances for drifting, wind, and 
courses. In fixing on the chart introduced by claimant (claimant's 
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Exhibit 1), the place of seizure (marked "3" on tLe chart), wliich he 
puts outside of the limit, he admitted to the court that it waa 
chiefly an estimate, and not from the log. Testimony of this char- 
acter, as against the positive and clear testimony of the offlcers of 
the Corwin, confirmed by four or flve approved methods of estab- 
lishing the correctness of their statements, cannot, obviously, be ac- 
cepted or relied on. The captain admits that the small boats put 
ont from his vessel that morning at 6 or 7 a. m. for the purpose of 
hunting seals, and that they were returning to the vessel when she 
was seized. It is not denied that several dead seals were found 
on the deck, and that there was a dead seaJ in one of the boats 
which were seized within the prohibited area. He claims that the 
boats put off to the southward, and that the schooner, from his noon 
observation to the time of the seizure, was heading to the southward ; 
but the incontestable fact remains that the two boats flrst seized 
were within the prohibited area, and were making for the schooner. 
The captain does not attempt to deny or dispute that the two boats 
referred to were within the limit. On recross-examination he was 
asked, "Do you know the latitude and longitude of either of the two 
boats that were picked up by the Corwin?" to which he replied: 
"No, sir: I could not say as to that." Another singular fact is 
that although the captain's journal for the 14th, 15th, 16th, 17th,' 
18th, 19th, 20th, and 21st indicate -that the courses were, for the 
most part, southerly, still the schooner on the 21st of August is 
further to the north thaji the courses would seem to justify. The 
captain claimed that this might be due to drifting caused by the 
current, but it seems incredible that if the schooner had been fol- 
lowing the courses claimed, and the latitude and longitude set out 
in her journal were correct, she should hâve been discovered by the 
Corwin within the prohibited area. And it must be remembered 
that, after the schooner was flrst sighted by the Corwin, she was 
standing southward, with ail sail set, and had made about flve 
miles before she was seized ; showing that she must hâve been con- 
siderably inside the prohibited zone when she flrst became aware of 
the présence of the cutter, which, according to the captain's testi- 
mony, was about 4 o'clock, or fully a half an hour before the cutter 
caught sight of the schooner. It is not denied that the schooner 
was within the limit on August 15th, although the captain claims 
that he did not ascertain that he was within the prohibited area 
on that date, until the Corwin reported it, after arriving at Dutch 
Harbor. However that may be, the captain's own longitude and 
latitude for that day placed him, as we hâve seen, within the pro- 
hibited zone. In fact, it would seem that from the léth to the 
morning of the 22d of August, the day of seizure, he was hover- 
ing around, and was at times very close to, the outside limit of the 
prohibited zone. The fact that he was in the vicinity of the limit 
should hâve been sufficient to put him on the alert, and made him 
particularly careful in his navigation. As a careful navigator, dis- 
posée not to transgress the law, he should hâve kept a full and 
accurate record of his positions and courses and distances, so that 
he might not cross into and hunt within the prohibited area, and 
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that, by his records and charts, he mig'ht be able, if called upon, 
to demonstrate clearly and satisfactorily that he was not within. 
the prohibited area. Mr. E. McNevin was called on behalf of the 
claimants, and testified that he was a teacher of navigation in San 
Francisco; that he had taken the courses and distances given by 
Mr. De Otte as the courses and distances of the Corwin f rom Dal- 
noi point to her flrst noonday observation, and from her noonday 
observation to the alleged point of seizure, and had worked them up; 
that he had worked up thèse courses and distances both ways, — 
that is, by subtracting the percentage if the slip of the log were 
fast, and by adding if it were slow ; that by subtracting 6 per 
cent, the latitude would be 55° 35' 25"; by adding six per cent, to 
the log her position would be 55° 28' 31" N.; that this last calcu- 
lation would place the schooner about five miles to the southward 
of the line of the prohibited area. The position of the schooner, 
according to the calculation of this witness, was marked "No. 10" 
on U. S. Exhibit 2. On cross-examination the witness testified that 
the position of the schooner at the time of the seizure, considering 
the 6 per cent, slip of the log subtractive, would be two miles within 
the prohibited area, and her latitude would be, as stated above, 
53° 35' 25". The signiflcance and importance of this statement in 
favor of the contention by counsel for the government that the 
schooner was within the prohibited area, and against that of the 
claimant that she was not, by one of their own witnesses, is that the 
offleers of the Corwin testified positively, when recalled in rebuttal, 
that the log of the Corwin, used by them in determining the position 
of the schooner within the prohibited zone, registered a 6 per cent, 
slip subtractive. Their testimony on this point was not contra- 
dicted, and, in view of its importance, I will quote it at large: 

"Q. by Mr. Knight: Mr. De Otte, do you know for how long the log of the 
Corwin has been in useV A. For seyeral years. Q. How nearly correct does 
that log register? A. Six per cent, slip subtractive. Q. How do you know 
that? A. By comparing it with another log, and running distances along shore 
and around the Pribilov Islands. Q. Will yoj state M'hether or not you hâve 
made that allowanee in the Coiwin's record? A. Yes, sir." 

On cross-examination he testified: 

"Q. Mr. De Otte, is that log fast or slowî A. The log is fast. Q. Tou tes- 
tified the other day that the log was slow. What has caused you to change 
your mind about that? A. I must hâve misunderstood your question, if I did 
say that. Q. I did not ask you. Mr. Knight asked you. A. I must hâve mis 
understood the question. Q. Hâve you got any record in your log book of the 
slip of that log? A. Yes, sir. Q. Where is it? A. From day to day, where 
the offleers hâve subtracted it, from the beginning of the log to the last. Q. 
That is the only record you hâve? A. No, sir; that is not the only record. Q. 
Where is the other? A. In the back of the log book, where I hâve eompared it 
with other legs. Q. The records you hâve back hère are of two différent logs? 
A. Yes, sir. Q. One is plus six per cent., and the other minus six per cent.? 
A. No; this is adding to get a total amount. I will show you over hère. This 
is the reading of the actual log; consequently, plus six per cent. This is the 
correct reading, minus six per cent. The actua! reading of the log from noon 
until five o'clock is 37.4. Mr. Knight: Q. Of the 22d of August? A. Of the 
21st of August. Take six per cent, off, and it leaves 35.2. Mr. Frank: Q. 
This record on the back of the book is not the record of two différent logs? A. 
Yes, sir; there is the new log there. Q. I am not speaking of th^ registering, 
but I mean two différent patent logs. A. Yes, sir; there is another log there. 
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You wiU see from the side columns of the log where the officers hâve subtracted 
six per cent every hour. Q. You say now yon made a mistake the other day on 
your direct examinât ion, when you said the log was six per cent, slow? A. I 
must hâve misunder:.tood the question." 

Mr. 0. S. Craig, the second lieutenant of the Corwin, testifled as 

follows: 

"Q. by Mr. Knight: Do you know how the log of the Corwin registers, that 
was used in Computing the position of the Corwin from Dalnoi point to the place 
oï seizure, and thence ou to Dutch Harbor, on the 21st and 22d days of August, 
1896, up to the 24 th of August? A. I know that, the log that we used, we 
always subtracted six per cent Take oiï six per cent, from the reading, and 
it will give you the correct reading and distance. Q. Do you know whether or 
not that has been the practice on board of her? A. Ever since I joined her." 

On cross-examination he testifled: 

"Q. Do you always use the same log? A. Sometimes we use the other log, 
but only for a few hours at a time. Q. AU logs do not hâve the siame slip, do 
they? A. No, sir; but we use this old one as a standard, and tested it on our 
varions runs." 

Other features of the évidence, tending to show that the schooner 
was within the prohibited area, might be referred to, but I hardly 
deem it necessary. SufQce it to say that it has been established to 
my mind, beyond a reasonable doubt, that the first two boats seized 
by the Corwin were within the prohibited area, and that the schoon- 
er herself was within the limit when she was seized, and had been 
for some time previous thereto. How far inside the schooner and 
boats had been, and for precisely how long a period that day, can- 
not be determined from the évidence. But I am of the opinion that 
they were considerably inside the prohibited zone; for, when the 
schooner was flrst descried by the ofHcers of the Corwin, she was 
standing to the southward, with ail sail set, and made about 5 miles 
before she was seized. The place of seizure, as before stated, is 
fixed by the officers of the Corwin at from 1| to 4^ miles from the 
limit, according to the différent calculations employed to détermine 
the position of the schooner and cutter. So that, when flrst dis- 
covered, the Jane Gray was ail the way from about 6^ to 9^ miles 
inside the limit. 

The next question whieh arises is whether the master, officers, and 
crew of the Jane Gray used or employed her in killing fur seals 
within the prohibited zone. Upon this question little need be said. 
That the schooner was then engaged in killing, and did kill, seals 
within the prohibited area, is hardly susceptilble of a reasonable 
doubt. In the captain's own statement, prepared by him on the even- 
ing of the seizure, appears the following admission that he was 
sealing on that day. It reads: "Then one of the cutter's boats 
came alongside, and asked me what I was doing hère. I told him 
that I was sealing." One of the flrst small boats seized by the 
Corwin contained a dead seal. Not the slightest explanation of 
this fa et was offered by the captain; perhaps for the very good 
reasons that none could be made. The boats were then retuming 
from the day's hunt, having been away since 6 or 7 o'cloek that 
morning, and to such a distance from the schooner that they were 
out ot her sight. Mr. Craig, the seizing officer, testifled that there 
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were several bodies of dead seals on the deck of the schooner. How 
many, does not appear. He testifled that: "They were lying on tlie 
main deck. They had taken them ont of the boats. They were 
hoisting the sealing boats when I went alongside with our cutter 
boat." The officiai sealing log shows that 7 seals had been caught 
the day before, and 17 the day before that. I do not, however, 
base a condemnation for what occurred on either the 20th or the 
21st of August. I am concerned alone, upon this second count, 
with what transpired on the 22d of August. The libel charges that 
21 fur seals were killed on the 22d of August, 1896. The testimony 
of the ofiBcers does not show how many dead seals were f ound on the 
deck of the schooner when she was seized, or how many were killed 
by the other boats. The ofiScial sealing log shows, however, that 21 
seals were killed on that day. But it can make no différence, so far 
as the law and a condemnation are concerned, whether 1 or 21 seals 
were killed within the proMbited area on that day by those connect- 
ed -with the schooner. Nor would it make any différence in law 
whether, at the time of the killing, the schooner were just outside 
the ppohibited area, while her boats were inside. If the boats were 
alone inside, and killed seals therein, the schooner, her tackle, ap- 
parel, furniture, ,and cargo, are, in law, just as much. subject to con- 
demnation and forfaiture. Otherwise it would resuit that the stat- 
ute would prove impractical in its opération, and the protection to 
fur seals a delusion. By far the greater part of seal hunting is done 
from the small boats. This was admitted by the captain of the 
schooner himself. I désire it to be distinctly understood that I do 
not base a judgment of condemnation in this case upon the presump- 
tion, contained in the second clause of section 10 of the act of April 
6, 1894, supra, which provides that: 

"If any licensed vessel shall be found in the waters to which this aet applies, 
having on board apparatus or implementg suitable for taking seals, but forbidden 
then and there to be used, it shall be pi-esumed that the vessel in the one case 
and the apparatus or implements in the otlier was or were used in violation of thia 
act until it is otherwise sufflciently proved." 

As I do not flnd any évidence tending to show that the schooner 
Jane Gray had on board, when seized, any apparatus or implements 
forbidden to be used, which, by section 5 of the same act, are spec- 
ifled as "any net, firearm, airgun, or explosive," the presumption 
therein referred to would not be applicable. But I do flnd from the 
évidence — the proved facts in the case, and the inferences that nat- 
urally and logically flow therefrom — that the schooner Jane Gray 
and her boats were used and employed by the master, offlcers, and 
crew, on the 22d of August, 189(5, in killing, and did kill, fur seals 
within the prohibited zone of 60 miles around the Pribilov Islands, 
and that, therefore, tlie schooner, her tackle, apparel, furniture, and 
cargo hereinbefore specified, are subject to the penalty denounced by 
section 8 of the act of April 16, 1894, for a violation of section 1 
of the same act, as amended by the act of April 24, 1894. Let a 
judgment and decree of condemnation and forfeiture be entered in 
favor of the United States. 
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EMPIRE TRANSP. CO. et al. t. PHILADELPHIA & R. COAL & IRON CO. 

(Circuit Court of Appeals, Eighth Circuit. August 24, 1896.) 
No. 747. 

1. Demurrage— Stipulated Lat Daïs— CuAitTrînEK's Oblioatiox. 

Where tlie time for the discharge of a vesael is stipulated in the charter or 
bill of 1 ding, or is definitely fixed by it, so that it can be calculated before- 
hand, the charterer thereby agrées to discharge her within that time, and he 
takes the rislc of ail unforeseén circumstances. 

2. SaME— iMrLIED Obi,igations. 

Where the charter or bill of ladiug is silent as to the time of unloading 
and discharge, there is an imphed contract to discharge the vessel within a 
reasonable time. 70 Fed. 268, affirmed. 

3. Same— Diligence ix Disohakge. 

ïhis contract is, in effect, an agreement to discharge her with reasonable 
diligence. 

4. Same— Reasonable: Diligence— Chstom. 

Under ordinary circumstances, the customary time for unloading a vessel 
at her port of delivery is a reasonable time for that work; but the implied 
contract is to discharge her in such time as is reasonable under ail the ex- 
istiiig circumstances, ordinary and extraordinary, which legitimately bear 
upou that question at the time of her discharge, and it is not to discharge 
her in the customary time, regardless of unforeseén obstacles and.imusual cir- 
cumstances. 

5. Same— BuKDEX op Pkoof. 

The burden is on him who seeks to recover damages for the delay of a ves- 
sel, under such a contract, toprove that the charterer did not exercise rea- 
sonable diligence to discharge her under the actual circumstances of the par- 
ticular case. 70 Fed. 268, affirmed. 

6. Same. 

Proof that the vessel was delayed in unloading beyond the customary time 
for discharging such cargoes at the port of her delivery throws upon the 
charterer the burden of excusing the delay by proof of the actual circumstan- 
ces of the delivery and his diligence thereunder. 

7. Same— ExocsES fob Delat— Stkikes. 

A strike of the employés of the charterer, without grievance or warning, 
and an organized and successful effort on their part to prevent, by threats, 
intimidation, and violence, other laTjorers, who were willing to do so, from 
discharging a vessel, held to excuse the charterer for a delay of a week in the 
performance of that work. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota. 

Thèse are appeals from decrees dismissing libels against the appellee, the Phila- 
delphia & Eeading Coal & Iron Company, for damages for the détention of ves- 
scils during the strike of 18W. Each of the appellants filed a libel against the 
appolloe in the court below to recover damages for the détention of one of its steam- 
ships for a period of 12 days during that strike. The appellant the Empire 
Transportation Company alleged, in its libel, that on June 30, 1894, the appel- 
lee chartered its steamship, the W. H. Gilbert, to transport a cargo of coal owned 
by the appellee from Buffalo, in the state of New York, to West Superior, in 
the state of Wisconsin; that the ship arrived at West Superior, loaded, on July 
4, 1894; that the appellee commenced to unload her on the next day, but ceased 
on that day, before she was unloaded, and did not complète the unloading, or dis- 
charge her, until July 17, 1894; that the usual and sufflcient time to diseharge 
such a cargo, at the docks of West Superior, was 2 days; that she was detained 
12 days longer than was necessary or reasonably required for her discharge; 
and that the damage to the libelant was $200 per day. The appellant the Mitch- 
ell Steamship Company alleged, in its libel, that the appellee chartered its steam- 
ship, the W, H. Gratwick No. 2, for the same purpose, on July 6, 1894, that 
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the Tessel arrived at West Superior with its load on July 10, and that ît was de- 
tained until July 24, 1894, before it was unloaded. In other respects it made 
the saine allégations as were made by the Empire Transportation Company. 
The contracta of aiïreightment of the two vessels were identical in terms, and 
were attaehed to the libels. They were simple bills of lading, which contained 
no stipulation of any kind with référence to the time of unloading or dischar- 
ging the vessels, but merely provided that the owners of the steamships should 
deliver the coal at West Superior, iu good condition, upon the payment by the 
appellee of 25 cents per net ton, free of handling. The answers of the appellee 
to thèse libels were that, without any fault or négligence on its part, its em- 
ployés struck, and refused to work, on July 6, 1894, without any previous warn- 
ing of their intention so to do; tliat the appellee immediately hired other work- 
men to take their places, and used reasonable diligence to reorganize its work- 
ing force, and to unload thèse vessels; but that the strikers organized into a 
body, and by violence and intimidation prevented some of the men it hired from 
working for it, scared away others after they commenced to work, and ren- 
dered the appellee powerless to discharge the steamships sooner than it did. 
The court below held that thèse allégations were true, that they constituted a 
good défense to the libels under the law, and entitled the appellee to decrees of 
dismissai. Such decrees were accordingly entered, and are now presented to this 
court for review. 

Herbert E. Spencer, for appellants. 
M. H. Boutelle, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

In the absence of any stipulatioii with référence to the time of un- 
loading or discharge in a charter of a vessel, is the charterer liable 
to the owner of the ship for damages for her détention caused by a 
strike of his laborers and such subséquent intimidation and violence 
on their part as prerent other willing workmen from supplying their 
places? If so, is the ânding of the court below, that the appellee 
used reasonable diligence to discharge thèse vessels, but was delayed 
without its fault by the intimidation and violence of the strikers, 
warranted by the évidence in thèse cases? Thèse are the ques- 
tions presented by thèse appeals. 

Demurrage, strictly speaJiing, can be recovered only when it is ex- 
pressly reserved by the charter or Mil of lading. Gage v. Morse, 12 
Allen, 410; The J. E. Owen, 54 Fed. 185, 186. But one who charters 
a vessel, under a contract that is silent as to the time of unloading 
and discharge, contracts by implication that he will unload and dis- 
charge her within a reasonable time or with reasonable diligence. 
Cross V. Beard, 26 N. Y. 85, 89; Fulton v. Blake, 9 Fed. Cas. 993, 
995 (No. 5,153); The J. E. Owen, 54 Fed. 185; Burrill v. Crossman, 
16 C. C. A. 381, 69 Fed. 747; The M. S. Bacon v. Erie & W. Transp. 
Oo., 3 Fed. 344; Whitehouse v. Halstead, 90 IU. 95, 98; Henley v. 
Ice Co., 14 Blatchf. 522, Fed. Cas. No. 6,364; Finney v. Railway Co., 
14 Fed. 171; Houge v. Woodrufif, 19 Fed. 136; Fish v. One Hundred 
and Fifty Tons of Brown Stone, 20 Fed. 201; Gronn v. Woodruff, 
19 Fed. 143; The Z. L. Adams, 26 Fed. 655, 656; The Elida, 31 
Fed. 420; The William Marshall, 29 Fed. 328; The Mary Riley v. 
Three Thousand Railroad Ties, 38 Fed. 254; Riley v. A Cargo of 
Iron Pipes, 40 Fed. 605; Bellatty v. Curtis, 41 Fed. 479, 480; Taylor 
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T. Bailway Co., L. R. 1 0. P. 385; Burmester v. Hodgson, 2 Camp. 
488; Ford v. Cotesworth, L. R. 4 Q. B. 127, L. R. ô Q. B. 544; Hick 
V. Rodocanachi [1891] 2 Q. B. 626, 633, 638, 646; Hick v, Raymond 
(1891) 1 Reports, 125, 129, 133, 134; Postlethwaite v. Freeland, 5 
App. Cas. 599, 621, 622. Thèse libels seek damages lor the breach 
of this implied contraet. Where the time for the discharge of the 
vessel is stipulated, or is deflnitely fixed by the charter or bill of 
lading, so that it caa be calculated beforehand, the charterer there- 
by agrées absolutely to discharge her within that time, and he takes 
the risk of ail unforeseen circumstances. "He bears the risk of de- 
lay arising from the crowded state of the place at which the ship is 
to load or discharge (Randall v. Lynch, 2 Camp. 352); or from frost 
(Barret v. Dutton, 4 Camp. 333), or bad weather (Thiis v. Byers, 1 
Q. B. Div. 244), preventing access to the vessel; or from acts of the 
government of the place prohibiting export, or preventing communi- 
cation with the ship (Barker v. Hodgson, 3 Maule & S. 267; Bright 
V. Page, 3 Bos. & P. 295, note). And it is immaterial that the ship- 
owner, also, is prevented from doing his part of the work within 
the agreed time, unless he is in fault. The charterer takes the 
risk." Carv. Carr. by Sea, §§ 610, 611; Davis v. Wallace, 7 Ped. 
Cas. 182 (No. 3,657); Railroad Co. v. Northam, 19 Fed. Cas. 492 (No. 
11,090); Williams v. Theobald, 15 Fed. 465, 471; Manson v. Railroad 
Co., 31 Fed. 297; Sixteen Hundred Tons of Nitrate of Soda v. Mc- 
Leod, 10 C. C. A. 115, 61 Fed. 849; Burrill v. Crossman, 16 C. C. A. 
381, 69 Fed. 747, 752. 

Over the principles of law which we hâve stated there is no dis- 
pute. The controversy is over the efiEect, upon the contracts in thèse 
cases, of the established fact that the customary time for the dis- 
charge of a cargo of coal at the port of West Superior was two days. 
It was conceded that, in the absence of proof of this customary time 
of discharge at that port, thèse contracts must fall under the first 
class of cases to which we hâve adverted, and that the only question 
wonld be whether or not the appellee discharged the vessels within 
a reasonable time, under ail the circumstances of the case. The 
contention of counsel for the appellants is that the fact that such 
vessels were customarily discharged at that port in two days removes 
thèse cases from the flrst, and ranges them in the second, class of 
cases, to which we hâve referred. The position is, in effect, that 
proof of the customary time of discharge excludes from the considér- 
ation of the court every other fact and circumstance bearing upon 
the reasonableness of the time of the discharge of thèse vessels, and 
upon the reasonableness of the diligence of the appellee, and couverts 
thèse contracts from agreements to unload the ships with reasonable 
diligence into absolute obligations of the appellee to discharge the 
vessels in two days, regardless of every unforeseen chance and cir- 
cumstance. The argument is : One who contracts to unload a ves- 
sel within a flxed time takes the risk of ail unforeseen circumstan- 
ces. The custom of the port of delivery is by implication a part of 
every contract of affreightment. Therefore, one who makes a con- 
tract for the service of a vessel, which is silent as to the time of her 
discharge, enters into an absolute obligation to discharge her within 
the customary time at her port of delivery, and takes the risk of ev- 
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ery unforeseen obstacle and accident. Is it, however, true, that thfe 
custom of the port becomes by implication a part of such a contract, 
any more than every other f act and circumstance does which directly 
bears upon the reasonableness of the diligence of the charterer? 
The customary time for the discharge of yessels at any port is néces- 
sarily the time within which they are discharged under ordinary cir- 
cumstances. Given the ordinary circumstances, and the customary 
time becomes the reasonable time, and, in that way, the key to the 
construction of the contract. Under such circumstances, — that is, 
under ordinary circumstances, — where the consignée, by the exercise 
of reasonable diligence, might discharge the vessel in the custom- 
ary time, he has been properly held liable for détention beyond that 
time; and courts, in discussing such cases, hâve sometimes said that 
there was an implied agreement in the contract that the charterer 
would not delay the boat beyond the usual time of discharge in the 
port of delivery. On the other hand, where long delay has resulted 
from compliance with the custom of a port for vessels to take their 
turns at a dock, and the consignée could not, with reasonable dili- 
gence, hâve avoided this delay, the courts hâve often held that he 
was not liable therefor. 

The cases relied upon by counsel for the appellants belong to one 
or the other of thèse classes. Higgins v. Steamship Co., 3 Blatchf. 
282, 284, Fed. Cas. No. 6,469, illustrâtes the former class. The cus- 
tom of the port was for boats to unload in turn. There were no 
extraordinary circumstances suspending the opération of the custom. 
The turn of libelant's boat came, and the consignée delayed it until 
another boat, over which it had the préférence, had been brought to 
the dock and unloaded. The défendant was held liable for this de- 
lay. To the same effect are Whitehouse v. Halstead, 90 111. 95, 100 ; 
The Nether Holme, 50 Fed. 434; The Z. L. Adams, 26 Fed. 655. 
Burmester v. Hodgson, 2 Camp. 488, is an illustration of the other 
class of cases. In that case a ship was delayed 63 days, on account 
of the crowded condition of the docks, before it could get its turn. 
The custom of the port, however, was for vessels to take their turns 
in unloading. The court held that the extraordinary circumstance 
of the overcrowded condition of the docks excused the consignée 
from unloading within the time required under ordinary circumstan- 
ces, and that he was not liable for the détention of the vessel until 
it could be unloaded in its turn. To the same effect are The Glover, 
10 Fed. Cas. 501 (No. 5,488); Bellatty v. Curtis, 41 Fed. 479; The J. 
E. Owen, 54 Fed. 185; Bartlett v. A Cargo of Lumber, 41 Fed. 890; 
The Mary Eiley v. Three Thousand Railroad Ties, 38 Fed. 254, 255; 
The M. S. Bacon v. Erie & W. Transp. Co., 3 Fed. 344; Cronn v. 
Woodrufl, 19 Fed. 143; The Elida, 31 Fed. 420; Fish v. One Hundred 
and Fifty Tons of Brown Stone, 20 Fed. 201. 

Every one of the cases last cited proves, upon careful examination, 
to be an authority against the appellant. It is clear that in each of 
them more than the customary or usual time was taken to discharge 
the vessel, but in each the court considered the extraordinary cir- 
cumstance that the port was overcrowded with vessels, and the cus- 
tom of taking turns, and held that, in view of ail the facts and cir- 
cumstances, the charterer or consignée was excused for the delay, 
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because the time used for uoloading was reasonable, although it 
was longer than the customary time under ordinary circumstances. 
We hâve failed to flnd any décision among the cases cited by coun- 
sel for the appellants to the effect that the custom of a port excludes 
other facts and circumstances from considération in determining 
the reasonableness of the time of the boat's discharge or of the dili- 
gence of the charterer. The décisions and opinions to which he re- 
ferred amount to nothing more than this: that when a ship is to 
be unloaded, under ordinary circumstances, the customary method 
and the customary time in its port of delivery prove the reasonable 
method and the reasonable time, and measure the liability for déten- 
tion, in the absence of countervailing évidence. But, suppose that 
the circumstances are extraordinary; suppose that the threats of 
reckless men and the violence of mobs suspend the opération of every 
custom of a port, and hold willing laborers and anxious dock owners 
alike in enforced idleness and utter helplessness for days; is the cus- 
tomary time for the discharge of a vessel under ordinary circumstan- 
ces the reasonable time under such circumstances? Shall the rea- 
sonableness of the time within which a charterer is required to un- 
load a vessel under such circumstances be measured by a considéra- 
tion of ordinary circumstances only, or by a considération of ail the 
actual facts and circumstances at the time he was required to unload 
her? This is the real question in thèse cases. 

It is not a new question. It has been carefully and exhaustively 
considered in the English courts. In Burmester v. Hodgson, supra, 
Chief Justice Mansfleld said that, in a case where no time was flxed 
by the contract, the law could only raise an implied promise to dis- 
charge the ship in the usual and customary time for unloading such 
a cargO; But his décision in that very case was that the extraordi- 
nary circumstance that the docks were overcrowded excused the con- 
signée for a delay of 40 days beyond the customary time under ordi- 
nary circumstances. In Ford v. Cotesworth, L. R. 4 Q. B. 127, L. R. 
5 Q. B. 544, the charter party provided that the cargo was to be de- 
livered in the usual and customary manner, but nothing was said 
about time. The cargo could not be landed until 7 days beyond the 
customary time on account of a threat of bombardment. Lord Ohief 
Justice Cockbum directed the jury that, the charter party being si- 
lent as to the time for unloading, there arose an implied contract on 
the part of the freighter to unload and discharge within a reason- 
able time, and that the question whether the time occupied was 
reasonable or unreasonable was to be judged with référence to the 
means and facilities available, and the régulations and course of 
business at the port. The jury found that there was no unreason- 
able delay. The judgment on this flnding was alBrmed in both the 
court of queen's bench and the exchequer chamber, on the ground 
that the reasonableness of the time occupied in unloading must be 
determined, not with référence to the ordinary, but with référence 
to the actual, circumstances which attended the unloading. Thèse 
décisions were rendered, too, it will be noticed, in a case in which 
the charter party expressly stipulated that the delivery should be in 
the usual and customary manner. The gênerai proposition, that, 
where no time is Ûxed for unloading, it is the charterer's duty to 
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unload in the usual or customaxy time, was emphatically denied in 
\-Ms case by tlie court of que«n's bench (L. R. 4 Q. B. 127), and by 
Lord Blackburn in Postlethwaite v. Freeland, 5 App. Cas. 621. In 
the latter case, tlie cbarter party provided that "the cargo is to be 
discharged with ail dlspatcb according to the custom of the port." 
The ship was detained 35 days on account of the number of ships 
at the port of delivery awaiting discharge. Lord Blackbnrn said : 

"In Taylor v. Railway Co., L. K. 1 0. P. 385, it was laid down that a 'reason- 
able time' mfant wiiat was reasonable under ail the circnmstancea. Byles, J., 
there says: 'My Brother Hayes treats "ordinary time" and "reasonable time" 
as meaning the same thing; but I think "reasonable time" means a reasonable 
time, looking at ail the drcumstances of the case. The delay in this case was 
an accident, so far as the défendants were concerned, entirely beyond their con- 
tre!, and therefore I think they are not liable.' This ia, I think, right, and 
applicable to the présent case." 

In Hick T. Rodocanachi, L. R. 2 Q. B. 626, 633, 638, 646, the owner 
of a ship sued for damages for détention caused by a strike of dock 
laborers. The charter party was silent as to the time of unloading. 
The time occupied in actually unloading the ship was 6 days, but, 
after the consignées had proceeded with the work 3 days, they were 
interrupted, and prevented by the strike from continuing it, for 30 
days. The trial court held the consignées liable for the delay, on 
the ground that their implied contract was to discharge in a reason- 
able time under ordinary circumstances. In 1891 the consignées 
presented this case to the court of appeals, and argued that the rea- 
sonableness of the time for unloading must be considered with référ- 
ence to the actual facts and circumstances at the time of the unload- 
ing, and not in view of the ordinary circumstances only, and the cus- 
tomary time of unloading. The court of appeals reversed the judg- 
ment below, and so held. Its décision was subsequently reviewed 
and aflSrmed by the house of lords in Hick v. Raymond, 1 Reports, 
125, 129, 133, 134. Careful reviews of ail the English authorities, 
and exhaustive discussions of this question upon principle, will be 
found in the opinions of the learned judges in this case at the pages 
of the report to which we hâve referred. We refrain from quota- 
tions. The décisions to which we hâve adverted put the question 
under considération forever at rest in the English courts. 

A careful examination of the décisions of many of the American 
courts has failed to convince us that they hâve ever taken a différ- 
ent view. In many of the opinions it is said that, where the charter 
is silent as to the time of unloading, the charterer or consignée ia 
bound to discharge the vessel "in a reasonable time according to the 
custom of the port"; but when the décisions actually rendered in 
the cases in which tliese opinions were delivered are examined, it is 
plain that the learned judges who used this expression did not mean 
that the charterer was bound to discharge the vessel in the custom- 
ary time, regardless of its reasonableness. Ail the American déci- 
sions show that, whether a custom of the port is proved or not, ail 
the facts and circumstances, ordinary and extraordinary, which ex- 
isted at the time of the unloading, hâve been uniformly considered 
in determining the reasonableness of the time of discharge. Thus, 
in the early case of Cross v. Beard, 26 N. Y. 85, decided in 1862, in 
which no customary time was proved, it was held that a storm on 
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one of the Iakes and an accidentai break in a canal, which caused a 
fleet of vessels to come to a port together that would otherwise hare 
come singly, and thereby delayed the discharge of plaintiff's vessel, 
would warrant the jury in flnding that the consignées were without 
fault, and that they discharged the beat in a reasonable time. Judge 
Denio said : 

"In such cases the défendant i8 not charged for the payment of a sum pursu- 
ant to the terms of a contract, but for gênerai damages for the breach of his 
hnplied agreement. ïhis involyes a greater or lésa degree of deliuquency, and 
it would, therefoie, be unreasonable to hold the défendant responsible, if he was 
able to show that it was in no respect his fault that there was a delay in load- 
ing or unloading the vessel." 

In Fulton v. Blake, 5 Biss. 371, 9 Fed. Cas. 993 (No. 5,153), the 
proof was that the customary time for furnishing a vessel with a 
dock for unloading, at Chicago, was one day. The libelant's vessel 
was delayed âve days. But Judge Blodgett held that the fact that 
one of the défendant'» docks had been injured by the great Chicago 
iire, and that an unusual number of vessels had arrived for the con- 
signées at the same time, without their fault, relieved them f rom lia- 
bility for the delay. He said : 

"What should be deemed a reasonable time must always be a question of fact, 
to be determined by the circumstances of each case. • • • Admitting that, un- 
der ordiuary circumstances, the respondents would hare been bound to furnish 
the vessel with a dock within one day after notice, there were extraordinary cir- 
cumstances, controlling ail persons doing business in this city at that time, to 
such an extent, at least, as absolves respondents from the conséquences of the 
delay charged in this libel." 

Thèse cases illustrate the cnrrent of the American décisions. They 
^PPly the same ruies of law to thèse contracts when a customary 
time of discharge is proved that they do when no custom is estab- 
lished, and the test of the liability of the charterer for the delay is 
the reasonableness of the time occupied in unloading, in view of 
ail the existing facts and circumstances at that time. Any other 
rule would contradict and destroy itself. It is settled that the obli- 
gation of the charterer is to unload the ship in a reasonable time. 
Our reason teaches that the time that is reasonable under ordinary 
circumstances — that is, the customary time — is always unreasonable 
under extraordinary circumstances. If the extraordinary circum- 
stances can never be considered to détermine the reasonableness of 
the time, then the charterer must always unload ail vessels that ar- 
rive under unusual circumstances in an unreasonable time. If there 
was authority for such a proposition, we should hesitate long be- 
fore adopting it. We think there is none. 

Our conclusions, founded, as we believe, upon reason, and support- 
ed, as we think, by the consensus of the opinions of the courts of 
England and America, are: 

1. Where the charter of a ship is silent as to the time of unloading 
and discharge, there is no implied agreement that the charterer will 
unload or discharge her in the customary time at the port of deliv- 
ery, regardless of ail extraordinary circumstances and unforeseen 
obstacles. 

2. The implied contract is to unload and discharge her in sucb 
time as is reasonable, in view of ail the existing facts and circumstai»- 
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ces, ordinary and extraordinary, legitimately beaxing upon that ques- 
tion at the time of her arrivai and discharge. 

S. This implied contract to discharge the vessel in a reasonable 
time is, in effect, a contract to discharge her with reasonable dili- 
gence. 

4. The burden is on him who seeks to recover damages for the 
delay of a vessel, under such a contract, to prove that the charterer 
did not exercise reasonable diligence to discharge her, under the ac- 
tual circumstances of the particular case. 

5. Proof that the vessel was delayed ia unloading beyond the cus- 
tomary time for unloading such cargoes at the port of her delivery 
throws upon the charterer the burden of excusing the delay by proof 
of the actual circumstances of the delivery and his reasonable dili- 
gence thereunder. 

In support of thèse propositions, we refer to the authorities cited 
at the opening of this opinion, and to the following analogous cases, 
which hâve arisen upon claims against common carriers for dam- 
ages for delays in transportation, oaused by strikea and accidents, 
without their fault: Geismer v. Eailroad Co., 102 N. Y. 563, 571, 
7 N. E. 828; Eailroad Co. v. Hazen, 84 111. 36, 38; Eailway Co. v. 
Hollowell, 65 Ind. 188, 195; Eailway Co. v. Levi, 76 Tex. 337, 343, 
13 S. W. 191. 

Under thèse rules of ■ law, the allégations of the answers in thèse 
cases plead good défenses to the libels, and the only remaining ques- 
tion is, did the appellee exercise reasonable diligence to discharge 
thèse vessel s under the actual circumstances of thèse cases? The 
W. H. Gilbert arrived at West Superior on July 4, 1894. On the 
next day, the appellee commenced, and during that day continued, 
to unload her. On July 6, 1894, its employés struck. They ref used 
to work on that day or any other day. They had no grievance, had 
made no demauds of their employer, and had given no notice of their 
intention to quit its service. An organization of workmen upon 
railways called the "American Eailway Union" was then engagea in 
conducting a strike on their behalf. The laborers on the coal docks 
at the ports of Duluth and West Superior were organized into a body 
called the "Coal Handlers' Protective Union." Thèse two unions ap- 
pear to hâve made common cause. Within a day or two of July 6, 
1894, ail the workmen engaged on the coal docks in Duluth and West 
Superior refused to work. After they had quit their occupations, 
they served a demand upon the appellee and the other dock owners 
in those ports that the scale of wages for boatmen should be raised 
25 per cent., that no discriminations should be made against any man 
for taking part in the strike, and that the new scale of wages which 
they demanded should be binding from July 5, 1894. This strike 
occurred in the midst of a great flnancial dépression, when many la- 
boring men were without employment and were begging for work. 
The appellee immediately commenced to hire other men to take the 
places abandoned by the strikers. It hired 4 on the very day of the 
strike. It continued to hire men at Duluth, at West Superior, at St. 
Paul, at MinneapoliSj and at Milwaulcee, until it finally resnmed 
work on July 14, 1804. Before the evening of July 7th it had hired 
7 men. On July lOth or 12th, it received laborers from Milwaukee. 
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On July 18th or léth, it received them from St. Paul and Minneapo 
lis. On July 17th, it finished unloading thé W. H. Gilbert. Mean- 
while, the strikers and their associâtes were organized to prevent any 
laborers from working on thèse docks. In order to get to the dock 
of the appellee by land, workmen necessarily traveled from half a 
mile to a mile through lands covered with brush and stumps back of 
the dock. The strikers stationed a picket Une on this land, and 
caught and ordered back any men gôing toward the dock. They 
were armed with clubs. The appellee had 4 or 5 men at the dock 
at work on the flrst day of the strike, but when they started to 
come to work the next morning, they were stopped by thèse men 
on picket duty, and tumed back. One man who came to the dock 
the first morning, stepped over the line, and was assaulted so that he 
was unable to work. Pinding that the lives of the men it was 
hiring were in danger, the appellee called for police protection, and 
from 10 to 30 policemen were stationed on the docks from July 7 
until the strike was defeated. Meanwhile the appellee brought its 
laborers to the dock by boat, anchored a scow in the water beyond 
the dock, and boarded the men upon it under the protection of the 
police. The strikers threatened the workmen on the docks, and 
scared many of them away. The mayor of West Superior testifled 
that he should think that the number of strikers and immédiate sym- 
pa thizers aiding and abetting them was 1,000 ; that men who were 
supposed to be strikers laid in wait for men who were going home 
from the docks, and would hit them with clubs and stones. He said 
that it would hâve been utterly impossible for the owners of the 
docks to résume business without protection ; ' that the regular force 
of 38 policemen was necessarily increased by 125 specials; that there 
would hâve been no question about obtaining sulHcient laborers to 
conduct the ordinary opérations of the coal docks, if they had not 
been f rightened ; that he never saw a man he was af raid of , but that 
he would no more hâve gone to work upon those docks without po- 
lice protection than he would hâve gone into battle; that he should 
think, if he went down there to work, he was taking his life in his 
hands. The appellee flnally resumed opérations on July 14, 1894, 
under a guard of policemen, in the présence of 200 or 300 men, who 
had gathered as near to the dock as they could get, and were hoot- 
tng and calling the workmen names. It is true that moat of the 
testimony which establishes this condition of things was contradict- 
ed, but, after a careful considération of ail the évidence in the case, 
the record fails to oonvince us that the character of this strike, or 
the character of the opérations of those engaged in it, was either 
harmless, peaceful, or benevolent towards the nonuiiion men, who 
took the places the strikers had abandoned, or towards the appellee, 
which employed them. We think the testimony of the mayor of 
the city, the mob on the dock when work was resumed, the boarding 
house anchored in the bay beyond the reach of the strikers, and the 
30 policemen who stood guard over the new employés of this appel- 
lee, indicate the character of the strike, and the intentions of those 
engaged in it. In the face of thèse obstacles, the appellee resumed 
opérations in 8 days, and finished unloading the Gilbert in 11 days. 
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after its workmen quit. The évidence amply sustains the flnding 
of the court below that the appellee exercised reasonable diligence 
in discharging this boat in the face of thèse unforeseen and extraor- 
dinary circumstances. 

The suggestion that the Reading Company might hâve resumed 
opérations earlier by hiring the men who had discharged themselvea 
at the rate of 50 cents, instead of 40 cents, an hour, and by agree- 
ing not to prefer other workmen as employés, is not entitled to ex- 
tended considération. The market rate of wages for men of thia 
class was 40 cents au hour. That was the rate at which the strikers 
worked without complaint until they abandoned their employment. 
That was the rate at which the new employés were paid. The exer- 
cise of reasonable diligence does not require an employer to hire, at 
wages 25 per cent, above the market rate, a set of men who hâve 
abandoned its employment, without warning, at a critical time in 
the conduct of its opérations, and bauded themselves together to pre- 
vent, by intimidation and violence, other workmen from carrying on 
its legitimate business, nor does it require such an employer to agrée 
not to prefer, or not to prefer in fact, faithful and willing laborers, 
at going wages, as its employée, to those who hâve acted in this 
way, at wages 25 per cent, higher. There is nothing in Brown v. 
Certain Tons of Coal, 34 Fed. 913, in conflict with thèse views. 

There is no essential différence laetween the facts in the two cases 
in hand, and our conclusion is the same in both. The position that 
the appellee was négligent in the case of the W. H. Gratwick No. 2, 
because it was chartered on July 6th, after its employés had left, 
cannot be maintained, because the fact was that there were plenty 
of other workmen ready to take their places, and who would hâve 
taken their places before July lOth, when that steamship arrived at 
West Superior, if they had not been prevented by intimidation and 
violence. The appellee was not required to présume that its right 
to employ other workmen, and their right to work on such terms 
as they could agrée upon, would be taken from them by the acts of 
others. It had the right to présume that the laws would be obeyed, 
and its own rights and those of the willing laborers it should hire 
would be respected. It is not négligence to contract upon that pre- 
sumption. The conclusions of the court below must be affirmed in 
both cases. 

We are unwilling to close this opinion without an expression of our 
appréciation of the briefs presented and the arguments made by the 
counsel for the respective parties in thèse cases. Their clear and 
concise statements of their views of the law, and their reasons for 
them, their exhaustive examinations, citations, and classifications 
of the authorities aecording to their respective views, and their care- 
ful and accurate abstracts of the évidence, verified by références to 
the pages of the record, hâve left us without doubt of the soundness 
of our conclusions, and hâve made the préparation of the opinion of 
the court an easy task. The decrees below must be affirmed, with 
costs, and it is so ordered. 



929 



MTJTTJAIi RESERVE FUND LIFE ASS'N et al. v. FARMBR. 

(Circuit Court of Appeals, Eightli Circuit March 16, 1896.) 

No. 692. 

1. Removal of Causes— Diverse Citizesship— Fobmal Pakties— Sckety on Bond. 
Tbie Aricansas statute requires insurance companies doing business in tbe 
State to give a bond to tbe state auditor, conditioned for the prompt payment 
of losses, and provides that, in suits to recover a loss accruing under a policy, 
the sureties may be made défendants, and final judgment rendered against 
them at the same time and in the same manner as against the company. Acts 
1891, c. 36, as amended by Acts 1893, c. 91. Ueld that, in an action on such 
bond by a citizen of Arkansas against an insurance company of another state 
and a surety who is a citizen of Arkansas, the surety cannot be regarded as a 
merely formai party, and the action is therefore not removable to a fédéra! 
court. 

S. Same— Separable Coxtrovekst. 

In an action against a principal and his surety on a bond, note, or other 
obligation, there is no separable controversy, such as will entitle one of the 
défendants to remove the case when he and plaintifE are citizens of différent 
States. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

U. M. Rose (James A. Gray, George Burnham, Jr., W. E. Heming- 
way, and G. B. Rose with Mm on brief), for plaintiffs in error. 

J. B. Wood (J. P. Henderson with Mm on brief), for défendant in 
error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYEB, Circuit Judge. Florence M. Farmer, a résident of tbe 
state of Arkansas, brought an action in the circuit court of Garland 
county, Ark., against the Mutual Reserve Fund Life Association (here- 
after termed the "Life Association"), and against the Union Guaranty 
& Trust Company, the plaintiffs in error, for the purpose of compelling 
the défendants to pay to the said Florence M. Farmer a sum of money 
alleged to be due to her on account of the death of her husband, 
Lucien Farmer, whose life had been insured by the Mutual Reserve 
Fund Life Association. The Union Guaranty & Trust Company is a 
corporation created and existing under the laws of the state of Ar- 
kansas. The life association is a corporation of the state of New 
York. The latter company flled a pétition and bond for removal, by 
which the case was removed to the circuit court of the United States 
for the Eastern district of Arkansas, where it was eventually tried, 
resulting in a verdict and judgment against both of the défendants 
in the sum of $10,9.33.33. The case comes to this court on a writ of 
error that was sued out by the défendants. 

It will be unnecessary to consider any of the questions which were 
discussed on the argument and in the briefs of counsel, inasmuch as 
we hâve become satisfied by an inspection of the record that the 
suit was improi)erly removed from the state court, and that the cir- 
cuit court of the United States for the Eastern district of Arkansas 
was without jurisdiction to hear and décide the case. This con- 
clusion is based on the following grounds : 
77 F.— 59 
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An act passed by the gênerai assembly of the state of Arkansas 
on March 6, 1891 (Acts Ark. 1891, c. 36), as amended by an act passed 
on Marcb 24, 1893 (Acts Ark. 1893, c. 91), provided: 

"That ail fire, life and accident Insurance companies • • • now or hereafter 
doing business in tliis state shall, In addition to the duties and requirements now 
prescribed by law, annually gire a bond to the state of Arkansas with not less 
than three good and sufficient snreties, to be approved by the auditor of state, in 
the sum of twenty thousand dollars, conditioned for the prompt payment of ail 
claims arising and accruing to any person duriug the term of said bond by virtue 
of any policy issued by any such company, individual or corporation upon the life 
or person of any citizen of the state, or upon any property situated in this state, 
and such bond shall be annually renewed. » * »" 

Section 3 of the same act further provided: 

"That in ail actions against any fire, accident or life insurance company * • • 
for any claim accruing or arising upon or growing out of any policy issued by 
any such company, individual or corporation, the suretiea on the bond required by 
this act and executed by any such company, individual or corporation, may bc! 
made parties défendant and final judgment rendered against them at the same 
time and in like manner as against the company, individual or corporation issuiug 
the policy, and such judgment shall be enforced as judgments at law are now 
enforced." 

As we construe the complaint, the plaintiff below sued upon a bond 
that was executed by the life association as principal, and by the 
Union Guaranty & Trust Company as surety, in compliance with the 
provisions of the foregoing statute. The complaint alleged, in sub- 
stance, that Florence M. Farmer, the plaintiff, was a citizen of the 
state of Arkansas; that the life association was a corporation of the 
state of New York; that it had executed its bond as required by the 
laws of the state of Arkansas, with the Union Guaranty & Trust Com- 
pany as its surety; that said bond was conditioned as required by law; 
that, after executing said bond, said life association issued a policy 
in the sum of $10,000 on the life of Lucien Farmer, who was the plain- 
tiff 's husband; that said Lucien Farmer had since died, while the 
policy was in full force and effect; and that, in conséquence of such 
death, the life association had become obligated to pay to the plain- 
tiff the full amount of said policy, which it had failed. and refused to 
do. In view of the premises, the plaintiff prayed judgment in her 
favor, both as against the life association and its surety, the Union 
Guaranty & Trust Company, in the sum of $10,000, together with in- 
terest and costs. The bond which was referred to in the complaint 
was flled therewith as an exhibit. To the aforesaid complaint the 
défendant companies filed a joint answer, wherein they admitted the 
exécution of the aforesaid bond in the manner and form alleged in the 
complaint. By way of défense to the suit, they further pleaded, in 
substance, that the plaintiff had no valid claim against the life asso- 
ciation growing out of the issuance of the alleged policy on the life 
of Lucien Farmer, which could be enforced by a suit upon the bond, 
because the alleged policy was not delivered to the deceased in his 
lifetime; also, because the ârst premium due thereon had not been 
paid, and because the assured had made certain false représentations 
in his application for said policy which rendered the same voidable. 

In view of the provisions of the local law heretofore quoted, and in 
view of the allégations contained in the complaint which was flled in 
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the state court, it is apparent, we think, that the suit was founded 
upon the bond executed by the défendant companies, rather than upon 
the policy which was executed by the life association alone. The 
averments found in the complaint with référence to the policy were 
iuserted therein, not for the purpose of stating a cause of action upon 
the policy, but for the obvious purpose of showing that there had been 
a breach of the obligation contained in the bond, whereby the de- 
fendants had jointly and severally bound themselves to promptly pay 
ail claims arising and accruing to any persons by virtue of any policy 
of insurance thereafter issued by the life association. 

Inasinuch, then, as the suit at bar was brought against both of the 
défendants to enforce as against both the provisions of the aforesaid 
bond, and inasmuch as one of the défendant companies was a corpora- 
tion of the state of Arkansas, of which state the plaintiff was also 
a résident and citizen, it is évident that the case was not removable 
f rom the state court to the fédéral court, under any of the terms or 
provisions of section 2 of the judiciary act of March 3, 1887 (24 Stat. 
553, c. 373), regulating removals. 

In framing the pétition for the removal of the case from the state 
court to the fédéral court, it seems to hâve been assumed and claimed 
by counsel for the life association, that the case was removable for 
two reasons : First, because the Union Guaranty & Trust Cîompany 
was merely a "nominal or formai party" ; and, second, because there 
was a separable controversy, which was whoUy between citizens of 
différent states, to wit, a controversy between the plaintiff, on the 
one hand, and the life association, on the other, who were citizens of 
différent states. But neither of thèse views can be sustained. In an 
action to enforce a bond, note, or other contract, which is brought 
against the principal therein and his surety, it cannot be said that 
the surety is merely a "nominal or formai party." The obligation 
assumed by the surety in such cases is coextensive with that of the 
principal debtor, and if the plaintiff sees fit to sue the surety, to- 
gether with the principal, in a suit brought to enforce the obligation, 
the présence of the surety upon the record cannot be ignored, in an 
application made to remove the case to the fédéral court, on the 
theory that the surety is merely a nominal party. This proposition 
is too self -évident to admit of further discussion. 

The proposition is equally untenable that an action brought against 
a principal and his surety on a bond, note, or other obligation involves 
a separable controversy, such as will entitle one of the défendants to 
remove the case to the fédéral court if he and the plaintiff happen 
to be citizens of différent states. In such cases the cause of action is 
single and indivisible, even though there are numerous défendants, 
and even though each défendant interposes a différent défense. 
When there is but a single cause of action stated in the complaint or 
déclaration, différent défenses interposed by différent défendants do 
not create separable controversies, wlthin the meaning of the removal 
act. And this doctrine holds good whether the action sounds in con- 
tract or in tort. A suit cannot be removed on the ground of a separa- 
ble controversy, unless the complaint discloses two or more causes 
of action, one of which is wholly between citizens of différent states. 
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Thèse are fundamental rules that hâve been established by repeated 
adjudications. Barth v. Coler, 19 U. S. App. 646, 9 C. G. A. 81, and 
60 Fed. 466; Thurber v. Miller, 14 0. C. A. 432, 67 Fed. 371; Barney 
V. Latham, 103 U. S. 205; Fraser v. Jennison, 106 U. S. 191, 1 Sup. 
et. 171; Hyde v. Ruble, 104 U. S. 407; Oorbin v. Van Brunt, 105 U. 
S. 576; Ayres v. Wiswall, 112 U. S. 187, 190, 5 Sup. Ct. 90; Pirie v. 
Tvedt, 115 U. S. 41, 5 Sup. Ct. 1034, 1161. 

It follows, therefore, that the suit brought against the défendant 
companies for the alleged breach of the condition of the bond which 
they hàd jointly executed for the protection of the policy holders of 
the life association was not removable to the circuit court of the 
United States for the Eastem district of Arkansas, under the separable 
controversy clause of the removal act, because the complaint which 
was filed in said suit stated but a single cause of action. It is true 
that the plaintiff below was not compelled to sue both of the défendant 
companies. She might hâve maintained an action against the life 
association alone, without joining the surety company as a co-defend- 
ant. But the fact that she might hâve maintained an action against 
either one of the défendants, and that she was not bound to sue both, 
does not show that there was a separable controversy, within the pur- 
view of the removal act. The existence or nonexistence of a separa- 
ble controversy must in every case be tested by the inquiry whether 
the déclaration or complaint discloses more than one cause of action. 
Telegraph Co. v. Brown, 32 Fed. 337. 

The jurisdictional question on which the décision of the case hinges 
was not raised by counsel in this court nor in the circuit court, but, 
as we hâve frequently had occasion to remark, it is made our impera- 
tive duty,, as well as the duty of ail other fédéral courts, to notice a 
defect of jurisdictjon plainly apparent upon the face of the record, 
and to remand a case to the state court when the record discloses no 
ground for its removal. 18 Stat. 470, c. 137, § 5. The judgment of 
the circuit court is accordingly reversed, at the cost of the plaintiffs 
in error, and the case is remanded to that court, with directions to 
remand the same to the circuit court of Garland county, Ark., from 
whence it was removed. 



BRADSHAW et al. ▼. MINEES' BANK et al. 
(Circuit Court of Appeals, Seventh Circuit. January 10, 1897.) 

No. 338. 

1. APPEAL — TeMPORABT InJCNCTION — DiSCBETIOK OP COUKT. 

Whether a temporary injunctlon shall be granted or refused, or, haying 
been granted, shall be dissolved or modified, is always a matter of Sound 
discrétion, concerning which the décision of the circuit court will not be re- 
versed on appeal, unless error and probable in jury are manifest. 

2. Same. 

Complainants filed their bill in the circuit court to restrain the prosecu- 
tion of a creditors' bill, pending in the same court against one ï., against 
whom a judgment had been obtained as guarantor of the complainants' 
notes; T. having neglected, as complainants alleged, to interpose a défense to 
the notes, of which complainants advised him, and which they had offered to 
assist in maintaining, notwithstanding which complainants felt bound to reim- 
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bnrse T. for what should be fonnd justly dae. A temporary Injnnction was 
granted, restraining the prosecution of the sait, and afterwards dissolved, 
«n the filing of the défendants' auswer denying the allégations of the bill. 
Edd that, without regard to the answer the case was not one calling for 
the interférence of the appellate court. 

Appeal from the Circuit Court of tiie United States for the North- 
ern Division of the Northern District of Hlinola. 

Frank A. Johnson, for appellants. 
Dwight W. Graves, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The brief of the appellants has been pre- 
pared with notable disregard of the requirements of our nile 24 (11 
0. G. A. ex.; 47 Fed. xi.). The so-oalled "statement of the case" la 
burdened and confused with matter of argument, and, in the order 
and form required, there is no spécification of the error relied upon. 
See Vider v. O'Brien, 18 U. S. App. 711, 10 C, 0. A. 385, and 62 Fed. 
326. 

The appeaJ is from an order dissolving a temporary injunction. 
The suit was brought by the appellants, Bradshaw and Henry, citi- 
zens of Illinois, against the Miners' Bank, a corporation of Missouri, 
the minois & Âlissouri Lead & Zinc Company, a corporation of Illi- 
nois, and Corwin G. Thompson, a citizen of Illinois, appellees. The 
substance of the bill, in so far as it need be stated, is that the ap- 
pellants purchaaed certain property of the lead and zinc company, 
for which they executed their promissory notes, in the aggregate 
amount of |4,050, to the Miners' Bank, which, it is averred, has no 
interest of its own in the notes, but was made payée at the request 
and solely for the beneflt of the lead and zinc company; that at the 
same time Thompson executed to the Miners' Bank a separate writ- 
ing whereby he guarantied the payment of the notes; that on that 
guaranty the Miners' Bank had recovered judgment in the court be- 
low against Thompson for the full amount of the notes, and upon 
a creditors' bill in the same court, showing exécution upon the judg- 
ment returned nulla bona, had procured the appointment of a re- 
eeiver of Thompson's property; that, by reason of false représenta- 
tions of the character and condition of the property for which the 
notes were given, the appellants hâve a légal défense to any action 
thereon; that, pending the suit upon the guaranty, and after plea of 
the gênerai issue to the déclaration, they informed Thompson and 
hJs attorney of the facts constituting their défense, and of the évi- 
dence obtainable to establish it, and requested and oflered to em- 
ploy an attorney to represent their interests in the suit, and to assist 
in making the défense; that the offer was declined; that Thomp- 
son's attorney neglected to set up the défense by spécial plea, and, 
when the cause was reached for trial, neither Thompson nor his at- 
torney appeared in court, and a verdict was taken and the judgment 
rendered upon which the subséquent proceedings mentioned were 
had. The concluding averment is that, notwithstanding the négli- 
gence of Thompson, through his attorney, in failing to prépare for 
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aad make a proper défense, "your orators feel in equity bôund to 
protect said Thompson from any loss or damage by reason of baving 
made said guaranty in writing in tlieir behalf, and that they are 
ready and willing to pay to said Illinois & Missouri Lead & Zinc 
Company, or to said Miners' Bank, as agents for said company, any 
amount which this court shall, upon tbe kearing hereof, flnd to be 
due," etc. Upon the flling of this bill the court granted a temporary 
injunction against further proceedings to enforce the judgment, but, 
after answer by the Miners' Bank, sustained a motion to dissolve. 
Tbe answer, in substance, dénies personal knowledge of the owner- 
ship and value and of the terms and conditions of the sale of the 
Personal property in question, and of the alleged false représenta- 
tions, which on information and belief are denied, and allèges that 
the sale was not consummated until after a careful examination of 
the property had been made by the purchasers; that the purobase 
money was to hâve been paid in cash; tbat, at the request of the 
complainants, the notes and Thompson's guaranty were given in 
place of the money; that the lead and zinc company at that time was 
indebted to a large number of persons, named in a list annexed to 
the answer, in sums amounting to 14,162.27; that, to secure the 
pajTnent of that indebtedness, the lead and zinc company assigned 
to the respondent, as trustée, the entire purchase money of the prop- 
erty; that, when the notes and guaranty were given instead of the 
money, they were made payable to the respondent, as trustée, for 
the use and beneflt of the créditera mentioned, whose claims had 
been previously assigned to the respondent, and against which re- 
spondent had at that time made advances of hioney, holding the 
claims as collatéral; and that neither the respondent nor any of the 
creditors had any knowledge or reason to suspect that any false or 
fraudulent représentations had been made by the lead and zinc com- 
pany or its offlcers. It is further alleged that, if the property for 
which the notes were given had been levied upon and sold under 
légal process, as alleged in the bill, it was so seized and taken in 
payment of indebtedness contracted by the complainants, and not 
upon chattel mortgages on the property at the time of the sale; that 
the complainants purchased with a full knowledge of the facts; that 
they took immédiate possession, and, though three years hâve 
elapsed, they hâve never oflered to surrender possession or taken 
steps for rescission, but, on the contrary, hâve afSrmed the contract, 
with a knowledge of ail the facts relating to the sale, and hâve re- 
peatedly offered to pay the full amount of the notes after they be- 
came due, provided the respondent would consent to an extension of 
time. The answer contains other avennents eoncerning the obtain- 
ing of judgment against Thompson, and motions to set aside the 
judgment and for a new trial, which need not be rehearsed. 

The case, it is quite clear, is not one which calls for the inter- 
férence of this court. Whether a temporary injunction shall be 
granted or refused, or, having been granted, shall be dissolved or 
modifled, is always a matter of sound discrétion, eoncerning which 
the décision of the circuit court will not be reversed on appeal, un- 
less error and probable injury are manifest. Standard Elevator Co. 



MAI.OY V. DUDEN. 935 

V. Crâne Elevator Co., 9 U. S. App. 556, 6 C. C. A. 100, and 56 Fed. 
718; Electric Manufg Co. v. Edison Electric Light Co., 18 U. S. App. 
637, 10 C. C. A. 106, and 61 Fed. 834; Andrews v. Pipe Works, 24 
U. S. App. 81, 10 C. C. A. 60, and 61 Fed. 782; Bissell Carpet-Sweeper 
Co. V. Goshen Sweeper Co., 19 C. C. A. 25, 72 Fed. 54.5. This suit, 
and the suit in which a receiver of Thompson's property was ap- 
pointed, are both. pending in the circuit court, and since no step can 
be talien in either case except upon the order of that court, it does 
not appear tliat a temporary restraining order is necessary. See 
Lake St. El. E. Co. v. Farmers' Loan & Trust Co. (No. 326, this 
term) 77 Fed. 769. 

If the answer were left ont of considération, our conclusion would 
not be différent. The bill proceeds on the assumption that, in the 
suit at law upon the guaranty, Thompson might and should hâve 
availed himself of the défense which the appellants disclosed to him 
and offered to assist in maintaining. Whether that theory is true 
we do not consider. The question may not be free from doubt. See 
Brandt, Sur. § 236, and notes and cases cited. If the assumption be 
true, it necessarily foUows that Thompson must be considered as 
having submitted roluntarily to the judgment rendered against him, 
and that any payment eflected through proceedings upon the judg- 
ment should be deemed to be voluntary, and to afford no ground for 
recourse upon the appellants; and, that being so, their suit rests on- 
ly upon sentimental grounds. The appeal is dismissed. 



MALOY V. DUDEN. 

(Circuit Court, S. D. New York. January 11, 1897.) 

Res Jddioata — Dissolution of Pabtnekship. 

One D. was engagea in business in différent parts of the world, under varions 
titles, and with several associâtes. For some tlme one M. was in partnership 
with him at New York, under the name of D. & Co., and at the saine time D. 
conducted business at Brnssels under the name of D. &, Co.; the Brussels and 
New York concems having dealings with each other. The partnership hetween 
D. and M. was dissolved, and D. brought suit against M. for an accounting, 
in which, after a long controversy, in which ail matters between them, in- 
cluding the dealings with the Brussels house, were thoroughly investigated, 
a judgment was rendered against M., which was ailrmed, and finally paid by 
him. Subsequently he filed a bill against D., as constituting the Brussels 
concem, seeking to reopen the account between it and the New Yorli house. 
Held, that the matter was res judicata. 

On Bill and Plea. 

Herman Duden was, prior to 1878, engaged in the business of lace-making iu 
différent parts of the world under various titles and with several associâtes. ïhere 
were at différent times firms known as Duden & Co., of Brussels, Duden & Co., 
of New York, and Duden & Co., of Williamsbridge. The firm of Duden & 
Co., of Brussels, is the firm referred to throughout the testimony as the "Brussels 
firm." Prier to 1878 Maloy had been Duden's assistant and in that year he and 
Duden entered into an agreement whereby he became a partner in Duden's New 
York business under the firm name of Duden & Co. and known in the testimony 
as the "New York firm." This partnership expired in 1883 and a new one was 
thereupon entered into. The new partnership lasted until January, 1886, when 
it was terminated by a notice given six months prior to that date as provided for 
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In the partnership agreement For some time prior to this date Duden was the 
sole owner of the business in Brussels, although the business was still known by 
the title of Duden & Co. Duden thereupon brought an action against Maloy for 
an accounting. A final judgment was entered in this action in the circuit court 
of the United States for the Bastern district of New York. The opinion of the cir- 
cuit court confirming the master's report will be found in 43 Fed. 407. The judg- 
ment of the circuit court was affirmed by the circuit court of appeals. 11 C. G. A. 
119, 63 Fed. 183. The defeated party, Maloy, subsequently applied to the United 
States suprême court for a writ of certiorari. The application was denied. 159 
U. S. 258, 15 Sup. et. 1040. Maloy thereupon paid the judgment and costs, 
amounting in the aggregate to $11,041.80. Both parties introduced accounts of 
the Brussels firm before the master and they were examined by him. Maloy files 
this bill praying, inter alia, that an aceount be taken as between him, one of the 
partners of the firm of Duden & Co., of New York, and Duden & Co., of Brussels: 
First. Of ail transactions relating to the claim and every part thereof of Duden & 
Co., of Brussels, and Duden & Oo., of New York. Second. That said Duden & 
Oo., of Brussels, be ordered on such accounting to make a fuU and true discovery 
under oath of ail matters and things pertaining to its said demand and for that 
purposo that the said Duden & Co., of Brussels, produce in court its books and 
accounts and papers containing ail transactions and entries relating to its said 
demand. The défendant has filed a plea alleging, first, that ail of the matters in 
oontroversy are res judicata; and, second, that ail of the alleged claims against 
the défendant are barred by the statute of limitations. The theory of the com- 
plainant is that the former action of aceount between the parties was not final 
and conclusive as between the New York and the Brussels houses and that he haa 
a right to go over the accounts again in this action for the purpose of showing that 
they were incorrectly taken. The défendant, on the contrary, dénies this propo- 
sition, insisting that the entire matter in controrersy has been presented to and 
decided by this court 

William Wickham Smith and William McArthur, for complain- 
ant. 
Ronald K. Brown, for défendant. 

COXE, District Judge (after stating the facts). For 10 years the 
controversy between thèse parties has heen the subject of bitter and 
uninterrupted litigation both in the state and fédéral courts. It 
is impossible to read the history of that litigation without being 
impressed with the fact that every matter in diiîerence between 
them was involved, considered and decided. From the very nature 
of the controversy it is impossible that this should be otherwise. 

The circuit court of appeals says in the prevailing opinion: 

"The case was referred to the master 'to take and state the accounts between 
the parties' upon consent in writing, signed by counsel, after exceptions sustained 
to the answer, upon the bill, without being taken pro confesse or admitted by fur- 
ther answer or otherwise established. This course submitted to the master ail 
of the issues which would be involved in taking the accounts." 

It is manifest that one of thèse issues was the aceount between 
the New York and Brussels houses. The profits of the former could 
not be ascertained until it was known how much was due the latter. 
The Brussels house fumished goods to the New York house. The 
opinion says further: 

"The accounts appear to be taken by the master with much painstaking care, 
and his conclusions appear to hâve been reached upon warrantable évidence, well 
weighed and considered by him." 

The court considéra the items of interest chargea by the Brussels 
firm and concludes that the master was correct in allowing them, 
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for the reason that Maloy not only did not object but acquiesced in 
the charges. "This finding," says the court, "cannot with propriety 
be disturbed, and with it thèse charges cannot be disturbed." 

Duden & Co., of Brussels, was Hennan Duden, the complainant 
in the former action. He presented the claim of the Brussels house 
to the master and it was allowed. The présent bill allèges that 
this was error, that the master's décision is a nullity, and that al- 
though the appeal from the decree sustaining bis décision was un- 
availing, "equity should do justice between the parties now." This 
is precisely what equity bas been endeavoring to accomplish for 
10 years. The task is finished. Though the présent bill is in theory 
against the Brussels house it is in fact for a new accounting, and 
this, too, after equity bas found Maloy indebted to Duden on part- 
nership account in the sum of |5,670 "and after Maloy bas paid the 
judgment. If the scheme succeeds, the complainant, who bas been 
defeated at every stage, and who bas been adjudged to hare no 
interest whatever in the ?vew York ûrm, will, by the pleasing fiction 
of suing Duden under the name of the Brussels flrm, succeed in 
opening the entire controversy between them. 

That the parties to this litigation are the same individuals as in 
the former litigation viz.: Michael P. Maloy and Herman Duden 
is undisputed. But it is said the parties are différent because the 
words "as surviving partner," etc., are added to the defendant's 
name, and this, too, in the teeth of repeated allégations of the bill 
that "Duden & Oo. was composed solely of Herman Duden," "was 
but another name for Herman Duden" and was Duden's "other self." 
That a settlement of the Brussels account was necessary to the 
détermination of the former suit and that it was the subjeet of 
bitter controversy between the same two men who are parties to 
this action cannot be controverted. Each presented to the master 
a statement showing the account as he believed it to exist. Each 
was examined and cross-examined. The books and letters of the 
Brussels house were before the master in open court. If they were 
not examined down to the most minute détail it was only becaus(^ 
the complainant did not deem ït necessary. 

An examination of the reports and décisions demonstrates that 
the matters regarding which most complaint is made — the interest 
account and the factory property — received the most caref ul scrutiny 
and painstaking considération. IndeecI, everything that could be 
done was apparently done by Maloy to induce the master to accept 
his version of the transaction, and, after the report against him, to 
upset the master's flndings in the courts. Everything could hâve 
been done in that action which can be done in this. It is no ground 
for a bill like this that the complainant bas discovered some new 
testimony or method of attaclc which might bave been availed of 
with good results in the former suit. The bill instead of stating 
a new cause of action is little more than an assignment of errors. 
It contains a li.^t of grievances and allégations, which if proved 
will, in the complainant's judgment, enable him to make a better 
showing on a second accounting. The court is not at libertv to 
permit a second accounting, for the reason that the controversy be- 
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tween thèse parties was tried in the former action and the décision 
there reached could net hâve been rendered without a décision of 
the matters alleged in this bill. To borrow a metaphor f rom the brief 
of his CGunsel, the complainant has taken advantage of the "chame- 
leon-like character" of the défendant and has endeavored to in- 
troduce him to the court as a brand new party. It is, however, only 
necessary to' remove the inefifectual disguise in which it is proposed 
that the parties shall masquerade in order to discover the familiar 
features of Maloy and Duden and the old controversy which after 
10 years of strife was flnally settled. 

Even though the court were in doubt upon this plea the décision 
would be the same, because it is manifestly for the advantage of 
ail that the question should be flnally decided before the flood-gates 
of this accounting are again opened. The plea of res judicata is 
allowed. 



MAXWELL V. WILMINGTON DENTAL MANUF'G OO. 

(Circuit Court, D. Delaware. December 28, 1896.) 

No. 145. 

l. MORTRAOES— PnTDRE-ACQUIRED PrOPBETÏ— INTBNTIOX. 

That a mortgage may cover future-acquired property of the mortgagor, an 
unmistakable intention to that effect must appear frcm the face of the in- 
strument. 
3. Same— Pbopkkty Pcrchased with Procebds op Moutqage. 

A manufacturing company, to raise funds with which to buy the plant and 
business of another company, gave a mortgage on certain described land aiid 
ail building?, machinery, and other property generally, "thereon or elsewhere 
erected or located, the whole constituting the plant of the said mortgagor." 
HeU, that the mortgage covered oiily the property owned by the company at 
the date of the mortgage. 
8. Same — Masofacturinr Pilant — Property not Included in. 

Such a mortgage will not cover property not a part of the "plant" et the 
mortgagor, but forming an independent business in another city, though owned 
by the mortgagor at the date of the mortgage. 

H. H. Ward and Andrew C. Gray, for sundry creditors. 
William S. Hilles and Benjamin Nields, for bondholders. 
J. H. Hoffecker, Jr., and Robert D. Maxwell, for receiver. 

"WALES, District Judge. On July 25, 1893, the défendant company 
was by a decree of this court declared to be insolvent, and a receiver 
was appointed of ail the property, wheresoever the same or any 
part thereof might be situated, with ail the powers, rights, and du- 
ties of receivers in like cases. Ancillary receivers were appointed 
in the District of Columbia, in the Eastem district of Pennsylvania, 
and in the Southern district of New York. The receiver appointed 
by this court has in hand for distribution the sum of $49,434.57, 
being the proceeds of the sales of ail the personal property which 
was owned by the company in Washington City, in Philadelphia, 
and in New York. A pétition has been presented to the court, by 
certain holders of the mortgage bonds of the company, which were 
issued prier to the appointment of the receiver, asking that they 
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may be decreed to hâve a prior lien upon the fund, and that they 
shall be preferred in its distribution of ail other gênerai creditors. 
The pétition is made, also, in behalf of ail other holders of such 
bonds as may corne in and contribute to the costs of this proceeding. 
The validity of the bonds is not in dispute. The question de- 
bated by counsel is whether the mortgage given to trustées to se- 
cure their payment is a lien on the property of the company which 
was acquired by it after the date of that instrument. The pétition 
States that, on the 17th day of May, 1890, at a spécial meeting of 
the stockholders of the company, it was resolved, "in order to pro- 
vide the necessary funds for the purchase of the business, stock, 
and plant of the American Dental Manufacturing Company of New 
York City, that a mortgage should be made and executed by the 
proper offlcers of the company for fifty-six thousand dollars, pay- 
able within twenty years from the ârst day of July, eighteen hun 
dred and ninety, covering the real estate, buildings, improvements, 
machinery, appurtenances, manufactured and unmanufactured 
stock, moulds, platinum, and property generally of said company, 
situated, located, and being in the city of Wilmington, county and 
state aforesaid, and thereby securing the payment of one hundred 
and thirteen bonds," etc. Acting under authority given to them 
by this resolution, the ofBcers of the company, on the 24th day of 
June, 1890, executed and delivered to the trustées, therein named, a 
mortgage on certain real estate and personal property, mentioned 
and described, as follows: 

"Ali that certain lot of land, with the buildings and împrovements thereon 
erected, situate in the city of Wilmington, aforesaid, and more particularly 
bounded and described [and then follows a description of the real estate by metes 
and bounds], together with ail and singular the buildings, Improvements, machin- 
ery, appurtenances, manufactured and unmanufactured stock, moulds, platinum, 
and other property generally, tliereon or elsewhere erected or located, the whole cmi- 
stitutiTig the plant of the said mortgagor.'^ 

This description of the mortgaged properties varies from that con- 
tained in the stockholders' resolution by the omission of the words 
"situated, « ♦ * located, and being in the city of Wilmington," 
and by the interpolation of the italicized words in the body of the 
mortgage. This departure from the instructions given in the reso- 
lution bas no direct bearing on the main question in relation to 
after-acquired property, but it shows that the officers of the com- 
pany went beyond the power conferred on them by the resolution, 
which is fully set forth in the récital of the mortgage, by includ- 
ing or attempting to include property outside of the city of Wil- 
mington. The mortgage was on record, and the purchasers of the 
bonds could hâve had fuU notice of its contents. The appoint- 
ment of a receiver did not displace or impair prior bona âde exist- 
ing liens on the company's property in Wilmington. The lien 
on the mortgage on that property remains secure. The bonds only 
represent a debt. They create no lien. 

On the principal question of what is necessary to make an incum- 
brance on after-acquired property, there is no doubt that, in equity, 
such an incumbrance can be made by a mortgage, or by an agrée- 
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ment between parties, if express terms are used for that purpose, 
or if it clearly appears, from the language of the instrument, and 
from the circumetances of the particular case, that such was the in- 
tention of the parties. At law a person cannot convey that which 
he does not own; but it is now well settled that a court of chan- 
cery will give effect to a contract to convey future-acquired prop- 
erty, whether real or personal The leading authority on the subiect 
in this country is that of Mitchell v. Winslow, 2 Story, 630, Fed. 
Cas. No. 9,673. There a partnership engagea in the manufacture of 
cutlery executed a mortgage of ail "the machinery in and belonging 
to the cutlery manufactory in Westbrook, with ail the tools of every 
kind thereunto belonging, together with ail the tools and machinery 
for the use of the said manufactory which they might at any time 
purchase, for four years from the date of the mortgage, and also ail 
the stock which they mîght manufacture or purchase during said 
four years." In his opinion, the eminent Judge Story said : 

"It seeiQS to me a clear reéùlt of ail the authorities that, wherever the parties, 
by their contract, intend to ereate a positive lien or charge either upon real or 
Personal property, whether then owned by the assigner or contractor, or not, or, 
if Personal property, whether it is then in esse or not, it attaches in equity as a 
lien or charge upon the particular property, as soon as the assigner or contractor 
acquires a title thereto." 

In Hoiroyd v. Marshall, 10 H. L, Cas. 191, it was held that: 

"If a mortgagor mortgage property, real or personal, of which he is not pos- 
sessed at'the time, and he receires the considération for the contract, and after- 
wards becomes possessed of the property answering the description in the contract, 
there is no doubt that a court of equity would compel him to pérform the con- 
tract, and that the contract would, in equity, transfer the bénéficiai interest to 
the mortgagees immediately on the property being acquired." 

A number of additional authorities were cited by counsel for the 
petitioners, but ail of them are cases where the mortgage contained 
the after-acquired property clause in express terms, or where there 
appeared upon the face of the instrument the manifest intention of 
the parties to charge such property, which is also described in 
the mortgage with sufScient accuracy for the application of the 
équitable doctrine of spécifie performance. In Railroad Co. v. Ham- 
îlton, 134 U. S. 296, 10 Sup. Ct. 546, the mortgage included real and 
Personal property "now or at any time hereaf ter owned or acquired" 
by the mortgagor. Similar phrases are used in many other cases, 
— e. g. "or which may be acquired during the existence of this se- 
curity;" "then owned or subsequently acquired;" "which is now 
owned or shall hereaf ter be acquired ;" "now held or hereaf ter to be 
acquired." Hammock t. Loan Co., 105 U. S. 77; Parker v. Railroad 
Co., 33 Fed. 693; Railroad Co. v. Woelpper, 64 Pa. St. 366. It may 
not be necéssary to describe specifically the future property which 
it is intended the mortgage shall cover, but it is essential that the 
mortgage should show that it is intended to apply to after-acquired 
property of the mortgagor. It thus appears that the unbroken cur- 
rent of authority is ail in one direction, in requiring express words, 
or an unmistakable intention, to be derived from the face of the 
mortgage, to embraee after-acquired property. 
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Oounsel for the petitioners argued that the word "plant," inserted 
in the dental company's mortgage, covers every description of prop- 
erty wMch belonged to the company, on June 24, 1890, or at any sub- 
séquent time, and in support of this contention cited the case of In re 
Panama, N. Z. & A. Royal Mail Co., 5 Ch. App. 318. The facts in that 
case were thèse: The company owned a fleet of 15 steam vessels, 
employed in the company's trade between England, Panama, and 
Australia, and, being désirons of borrowing £100,000, issued deben- 
tures, payable at terms not exceeding seven years, charging the 
"undertaldng and ail sums of money arising therefrom, and ail the 
estate, right, title, and interest of the company therein," with the 
repayment of the borrowed money. Before the debentures became 
due, an order was made to wind up the company. The ships were 
sold, and the debenture holders claimed a charge upon the pro- 
ceeds of the sale in priority to the gênerai creditors. On appeal 
from the vice chancellor to the court of appeals, it was held by 
Gifford, L. J., that: 

"In this particular case, and haTing regard to this particular company, the word 
'undertaking' had référence to ail property of the company, not only which existed 
at the date of the debenture, but which might afterwards become the property of 
the company." 

Webster deûnes the word "plant" to be "the flxtures and tools 
necessary to carry on any trade or mechanical business (local)"; 
"undertaking" to be "any business, work, or project which a person 
engages in or attempts to perf orm ; an enterprise." *Tlant" is de- 
flned by Worcester to be "the machinery, apparatus, or flxtures by 
which a business is carried on"; "undertaking," as "attempt, enter- 
prise, engagement." It will be observed that the two words are 
not équivalents, and do not assimilate. One signifies a business 
or enterprise, and the other the flxtures and tools by which a busi- 
ness or enterprise is carried on. The debentures charged, not only 
the property of the Panama Company, but also its business and ail 
Bums of money arising therefrom. The court, in its décision, had 
regard to the particular case before it, and conflned its inquiry to 
what was the subject-matter of the charge in the debentures. 

The intention of the stockholders of the dental company, as ex- 
pressed in the resolution, was to mortgage the property of the com- 
pany in Wilmington, and not that which it owned elsewhere, or 
should own thereafter. Even conceding that property elsewhere 
is covered by the mortgage, there are no expressions, terms, or 
language in the mortgage which, by the broadest interprétation, can 
be construed to apply to any other property than to that which was 
in existence and owned by the company on June 24, 1890. A por- 
tion of the Philadelphia property, it is true, was owned by the com- 
pany when and before the mortgage was given, but it was not a part 
of, nor did it belong to, the company's "plant." * It consisted of a 
printing press and the subscription list of a newspaper, called "Items 
of Interest," a monthly publication which was devoted to the inter- 
ests of dentîstry in gênerai. It seems to hâve been an independent 
business or enterprise, and was not directly connected with the 
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principal concem. At ail erents, it was not included in the resolu- 
tion of the stockholders' meeting. 

After a carefnl examination of the law, and assisted by the very 
able arguments of the counsel of the respective parties, I hâve 
corne to the conclusion that the petitioning bondholders are not 
entitled to a priority over the gênerai creditors to this fund, and 
their pétition must, therefore, be dismissed. This décision does 
not, as already said, affect the lien of the mortgage on the Wilming- 
ton property, on which it is the flrst and paramount incumbrance, 
nor, perhaps, v^ill it entail any very serious loss to the petitioners. 
Of the whole number of bonds issued by the dental company, |14,- 
000 had been redeemed and retired prior to the appointment of the 
receiver, leaving bonds outstanding and unpaid to the amount of 
141,600 ; and it is not at ail improbable that, bef ore the reorganiza- 
tion of the company, provision may be made for their ultimate pay- 
ment in full. 



INTERSTATE COMMERCE COMMISSION v. BBLLAIRE, Z. & 0. RY. CO. 

(Circuit Court, S. D. Oliio, B. D. January 11, 1897.) 

Interstate Commerce Law— Interstate Carriers. 

A railroad company whose line is wholly witlxin a single state, and whlcli, 
altliough it carries freigiit destined to points beyond such state, never issues 
bills of lading to points beyond its own line, receives no freight on througlx bills 
of lading, and has no arrangement with other roads for a conventional division 
of charges, or for a common control or management, is not within the puryiew 
of the interstate commerce aet or of the supplemental act of August 7, 1888. 
Cincinnati, N. O. & T. P. Ry. Co. v. Interstate Commerce Commission, 16 
Sup. et. 700, 162 U. S. 184, distinguished. 

Application for a Writ of Mandamus. 

Harlan Cleveland, U. S. Dist. Atty., for complainant 
Wm. F. Hunter, for respondent. 

SAGE, District Judge (orally). This case is before the court on 
the question of the taxation of costs against the défendant com- 
pany, which, having failed to make a report to the interstate com- 
merce commission, under section 6 of the supplementary act of 
Aueust 7, 1888, was requiréd, under an alternative writ of man- 
damus, to make such report, or show cause why it did not do so. 
A report was thereupon flled by the company, which is a copy of 
the report which the company annually makes to the commission- 
er of railroads and telegraphs of the state of Ohio. The proceed- 
ing in mandamus was thereupon dismissed, and the question of 
costs remains to be disposed of. If the défendant company is with- 
in the purview of section 6 of the supplemental act, its excuse for 
having failed to make report is insufQcient. The contention is 
that the company, is not subject to the interstate commerce act. 
Its line extends from Zanesville to Bellaire. It appears from the 
testimony of the receiver of the road and its auditor that, althougli 
a common carrier of freight, including freight marlœd and destined 
to points beyond its terminus, and in many cases to points beyond 
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the State lines of Ohio, it never issues a bill of lading to any point 
beyond its own lines. Upon the bill of lading the marks upon the 
freight, the name of tlie consignée, and the destination, appear, 
but the bill of lading itself is always limited to the Une of the 
company's road. It also appears that its charges upon freight des- 
tined for points beyond its own terminus are paid as advance charges 
in many instances by the railroad company which takes the freight 
to its final destination. 

Further, it appears that the company receives no freight under 
through bills of lading; that is to say, if freight comes from an- 
other carrier destined to a point on its own Une, it invariably issues 
its own bill of lading, and refuses to receive such freight upon any 
through bill issued by another company, although it pays advance 
charges when necessary, and collecta them from the consignée. 

The case of Cincinnati, N. O. ,& T. P. Ey. Co. v. Interstate Com- 
merce Commission, 162 U. S. 184, 16 Sup. Ct. 700, is cited by the 
United States district attomey in support of his claim that the road 
is subject to the provisions of the act. But in that case the goods 
were shipped from Cincinnati, Ohio, to Social Circle, Ga., on a 
through bill of lading, and it was held that, upon the facts, the com- 
panv upon whose Une the village of Social Circle was located had 
subjected its road to an arrangement for a continuons carriage or 
shipment within the meaning of the act. Hère the opposite fact 
appears. Judge Shiras, in announcing the opinion of the court, said, 
on page 193, 162 U. S., and page 704, 16 Sup. Ct: 

"AU we wish to be understood to hold is that, when goods shipped under a 
through bill of lading, from a point in one state to a point in another, are re- 
ceived in transit by a state common carrier, under a conventional division of the 
charges, such carrier must be deemed to hâve subjected its road to an arrange- 
ment for a continuons carriage or shipment, within the meaning of the act to 
regulate commerce." 

Hère there was neither a through bill of lading nor a conven- 
tional division of charges. Judge Shiras, continuing, said: 

"When we speak of a through bill of lading, we are referring to the usual 
method in use by Connecting companies, and must not be understood to imply that 
a common control, management, or arrangement might not be otherwise mani- 

fested." 

Such control, management, or arrangement is not, however, other- 
wise manifested in this case. It appears that the terminus of the 
défendant company's road is at the Mill Run Junction of the Bal- 
timore & Ohio road, which is about one mile east of the dépôt of 
the Baltimore & Ohio road at Zanesville. By arrangement between 
the défendant company and the Baltimore & Ohio Company, and for 
compensation, the freight agent and the passenger agent of the Bal- 
timore & Ohio Company acted in that capacity also for the défend- 
ant company, and attended to its business; but there is in no sensé 
any community of interest between the companies, nor is there in 
any instance any arrangement for the continuous carriage of freight, 
nor for the division of charges. 

My opinion, therefore, is that the défendant company is not with- 
in the purview of the Interstate commerce act, and cannot be com- 
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pelled to make the report called for. I tare no douït that con- 
gress would hâve the power to amend the act so as to require this 
and other companies occupying like relations to file reports, in- 
asmuch as they ail carry freight destined for points beyond the state 
in which the road is located. But the act is not so framed as to in- 
clude the défendant company, and, while it is a proper act of cour- 
tesy for the défendant company to furnish annual copies of its re- 
port to the State commissioner of railroads and telegraphs, it can- 
not be forced to make such reports. The provision of the supple- 
mental act is to be strictly construed, for the reason that section 
6 enacts that the failure or refusai to make report shall operate as 
a forfeiture in each case in a sum of not less then |1,000 nor more 
than |5,000, to be recovered by the attorney gênerai of the United 
States in the name and for the use and beneflt of the United States. 
The act is therefore pénal in its nature. The défendant is not liable 
for the costs. 



BOSBYSHELL, v. UNITED STATES. 

DREXEL et al. v. SAME. 

(Circuit Court of Appeals, Tliird Circuit. December 16, 1896.) 

Nos. 18 and 19. 

1. SOPEBINÏENDENT OF MiNT— LOSS OF BULLION— BONDSMEM. 

The obligation of a superintendent, of a mint and of his bondsmen, under 
Rev. St. § 3506, and a bond conditioned upon his faithfully and diligently 
diseharging ail the duties of his office according to law, is to lieep safely, 
until legally withdrawn, ail buUion for the use of the mint; and such super- 
intendent and his bondsmen are responsible for the loss of buUion which he 
bas received, and which he cannot produce, though it has been lost or stolen 
without any négligence or fault on his part. 73 Fed. 616, affirmed. 

2. SAME — ASSUMPTION l)F OFFICE— ReOEIPT FOR BULLIOX. 

When the superintendent of a mint, on assuming office, has receipted for a' 
certain quantity of bullion, the same is thereafter in his custody, though it 
was not actually counted or wèighed by him, but was locked and sealed up in 
a cage in the mint, under the certificate as to its amount of a mint inspecter 
by whom it had previously been weighed and counted, upon the faith of which 
certificate the superintendent receipted for it, and though one of the keys 
of such cage, without which it could not be opened, is deposited in the bureau 
of the mints, at Washington, and the other fs not actually delivered to the 
superintendent by his predeeessor. 

3. Samb— Faii.ukb to Weigh asd Count— Neqlkot of Direotor of Mint. 

A failure by the director of the mint to observe a rnle prescribing that he 
shall, at the annual settlement, require the weighing and counting of ail 
bullion in the mint, does not relieve a superintendent of a mint of his re- 
sponsibility for bullion in his custody. 

4. Same — Evidexce — Reckipts and Admissions. 

A receipt given by a superintendent of a mint for a certain quantity of 
bullion, and his admissions in reports and accounts that he holds it, are at 
least prima facie CYidenee that it came into his possession; and, in an action 
against him to recover the value of bullion which he cannot produce, évidence 
which shows only that it might hâve been removed before he assumed office is 
not sufficient to require submission to the jury of the question whether he ever 
really received it. 

In Error to the District Court of the United States for the Eastem 
District of Pennsylvania. 
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H. Merian Allen, Richard C. Dale, and F, CarroU Brewster, for 
plaintiffs in error. 
James M. Beek, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

ACHESON, Circuit Judge. Thèse two cases are actions brought 
by the United States upon the ofScial bond given by Oliver C. Bosby- 
shell as superintendent of the United States mint in Philadelphia; 
one of the actions being against Mr. Bosbyshell as principal, and the 
other against the executors of the estate of George W. Childs, who 
was surety on the bond. As the cases were tried together, and the 
record in each is the same, they will be considered together. See 73 
Fed. 616. The government sued to recorer |12,810.82, being the 
value of certain gold bullion alleged to hâve been committed to the 
custody of Mr. Bosbyshell as superintendent of the mint, and for 
which, it was charged, he had failed to account. The condition of 
the bond is this: 

"Now, therefore, if the said Oliver C. Bosbyshell shall faithfully and diligently 
perform, exécute, and diseharge, ail and singular, the duties of said office, accord- 
ing to the laws of the United States, then this obligation to be void and of no 
effect." 

Section 3506 of the Revised Statutes of the United States provides : 

"The superintendent of each mint shall receive and safely keep, until legally 
withdrawn, ail moneys or bullion which shall be for the use or the expenses of 
the mint. He shall receive ail bullion, brought to the mint for assay or coin- 
age; shall be the keeper of ail bullion or coin in the mint, except while the 
same is legally in the hands of other officers. * * *" 

Mr. Bosbyshell was superintendent of the mint in Philadelphia 
from November 1, 1889, to March 31, 1894. The évidence disclosed 
that in the year 1881 or 1882 there was brought from the assay office 
in New York to the Philadelphia mint a large lot of gold bullion, 
which for several years thereafter was weighed at each aunual settle- 
ment. At the aunual accounting which took place on July 1, 1887, 
duiing the incumbency of Supt. Fox, the predecessor in ofiice of 
Mr. Bosbyshell, this bullion was put in a compartment in one of the 
vaults in the Philadelphia mint, and a wire cage placed around it. 
Before this was done the bullion was weighed, and the number of 
bars counted, in the présence of Robert E. Preston, then a mint 
examiner. A certificate of the number of bars, their weight and 
value, was signed by Mr. Preston, and by him afflxed to the cage. 
The door of the cage was fastened by two locks, and it was also 
sealed by Mr. Fox and by Mr. Preston. Mr. Fox, the superintendent 
of the mint, took possession of the key of one of the locks, and the 
key of the other lock was deposited by Mr. Preston in the bureau of 
the mint, at Washington. The cage could not be properly opened 
without the employment of both keys. Mr. Preston testifled that 
this gold bullion was thus placed in the cage to avoid the trouble of 
weighing it every year, and to await an order for its coining. On 
assuming the office of superintendent of the mint, on November 1, 
77 F.— eo 
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1889, Mr. BoBbyshell gave a written receipt for tMs buUion to Mr. 
Fox, thé retiring superintendent, the amount so receipted for being 
the same stated in Mr. Preston's certiflcate afflxed to the cage. Mr. 
Bosbyshell has hère testified that, wlien ke entered upon Ms ofScial 
duties and gave that receipt, he knew he had the right to hâve this 
bnllion counted and weighed. He waived the right, however, and 
the cage was not then opened. Mr. Bosbyshell seems thus to hâve 
acted on the faith of Mr. Preston's certiflcate. Subsequently to the 
giving of this receipt, and down until September, 1893, in his 
monthly reports and quarterly accounts rendered to the bureau of the 
mint, Mr. Bosbyshell reported this bullion as in his custody, and 
chargéd himself therewith. This cage remained unopened until 
September, 1893, when, under orders from the treasury department 
that this buUion be turned over to the melter for the purpose of 
coining, the cage was opened. When the door was opened and the 
bullion was counted, it was found that 30 bars were missing. Of 
thèse rnissing bars, 20 were subsequently found in the ventilator of 
the vault, outside of the cage. In the course of his charge to the 
jury the district judge made the following observations, which it 
gives us satisfaction hère to reproduce: 

"It is not suggested that Mr. Bosbyshell, a gentleman of the highest character, 
abstracted this gold. It never has been suggested or suspected but that it was 
done by one of his subordinates, for whose conduct in this respect he is respon- 
sible, to the extent of making good what the government has lest, — a subordi- 
nate who is now languishing in jail as a punishment for his offense." 

The learned judge gave binding instructions to the jury to return 
a verdict in favor of the government for the amount claimed, which 
was done in each case. 

On behalf of the plaintifiEs in error, it is contended, first, that the 
bullion in question was not in the custody of the superintendent of 
the mint. This position, however, we think, is untenable. It will be 
noted that section 3506 of the Eevised Statutes prescribes that "the 
superintendent of each mint shall receive and safely keep, until legal- 
ly withdrawn, ail moneys or bullion which shall be for the use or the 
expenses of the mint." Undoubtedly, this particular lot of bullion 
was for the use of the mint. Of this the évidence is conclusive. 
Again, section 3506 déclares that the superintendent "shall be the 
keeper of ail bullion or coin in the mint, except while the same is 
legally in the hands of other ofiacers." The fact that the bullion 
in question was placed and remained in a locked and sealed cage in 
one of the vaults of the mint, under the circumstances detailed by 
the witnesses, did not take it out of the custody of the superintendent 
of the mint, or relieve him of his statutory duty and responsibility 
with respect to }t It may hère be remarked that, at the time the 
bullion was placed in the cage, Mr. Preston was merely a mint ex- 
aminer. We add, however, that while this bullion remained in the 
mint it was not within the lawful authority of even the chief ofiScer 
of the bureau of the mint, the director of the mint, to relieve the 
superintendent of his légal custody of the bullion, and his responsi- 
bility for ita safe keeping. The receipt which Mr. Bosbyshell gave 
to his predecessorin ofiSce, and his subséquent reports to and ao- 
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counts with tLe bureau of the mint, show very clearly that he well 
understood that he was the custodian of this biillion, and accountable 
therefor. If it be true that the key to the lock of the cage which Mr. 
Fox held was not turned over by him to Mr. Bosbyshell, the circum- 
stance is immaterial hère; and certainly it does not tend to the 
exonération of Mr. Bosbyshell, whose right and duty it was to de- 
mand and receive that key. 

The défendants, in their sixth point, asked the court to charge 
as foUows: 

"If the jury believe that the director of the mint should hâve had the gold 
buUion weighed and counted at each of the annual settlements from 1887 to 1893, 
and neglected to do so, the verdict should be for the défendants." 

This point is based upon one of the régulations of the bureau of 
the mint, which prescribes that: 

"At the close of the annual settlement, and at any other time the director may 
require, there shall be a fuU and accurate count and weighing of the moneys 
and buUion in the possession of the superintendents of the mints, • * • for 
the purpose of ascertaining whether the offieer in charge has in his possession 
the amount of public moneys with which he stands charged by the treasury de- 
partment." 

The court refused to afflrm the above point, and instructed the 
jury that: 

"The director's neglect of duty, if he had any such duty as the point contem- 
plâtes, would not relieve the superintendent from his responsibility under the 
statute before alluded to." 

This instruction was entirely right. No omission of duty by the 
director of the mint coiild absolve the superintendent of the mint 
from the obligation imposed upon him by the express terms of the 
statute under which he held his ofldce. 

It is further urged that the case of the government was not es- 
tablished by such évidence as to justify the court in giving binding 
instructions against the défendants upon the facts, and that the 
question whether the ten bars of buUion were abstracted during the 
officiai tenn of Mr. Bosbyshell should hâve been submitted to the 
jury. Now, the government produced the written receipt for the 
bullion given by Mr. Bosbyshell, when he entered upon his officiai 
duties, to Mr. Fox, the retiring superintendent, and his subséquent 
written acknowledgments contained in the numerous reports and ae- 
counts rendered by him to the bureau of the mint. Ail thèse pa- 
pers were of an officiai character, and were executed.in the regular 
course of business. They were therefore compétent évidence, as 
against the sureties in the bond. The receipt was none the less 
compétent évidence against the sureties because Mr. Bosbyshell had 
seen fit voluntarily to waive a recounting and reweighing of this 
bullion. It may be that the défendants were not concluded by Mr. 
Bosbyshell's receipt and the other documents. Undoubtedly, how- 
ever, the prima facie liability of Mr. Bosbyshell to accouut to the 
government for the bullion was thereby established. How did the 
défendants meet this clear prima facie case? Not by évidence that 
when Mr. Bosbyshell receipted for the bullion the amount then on 
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deposit in the cage was actually less than as stated in the receipt. 
No mîstake in th.e receipt was proved, nor was any offer made to 
siiow such mistake. It was not shown that the bullion was taken f rom 
the cage during Mr. Pox's terra of oiBce. Under the évidence, the 
most that eau be said is that the bullion might hâve been abstracted 
from the cage during Mr. Pox's term. It appeared, indeed, that 
when the bullion was placed in the inclosure, in 1887, a space was 
left at the bottom of the cage sufflciently large for the abstraction 
of a bar, and that later, during Mr. Fox's term, a board was screwed 
down in front of this space so as to close it. This circumstance, it 
is insisted, was sufiScient to carry the case to the jury, and to justify 
a flnding that Mr. Bosbyshell received less bullion than bis written 
receipt specifled. But in this we cannot concur. The board may 
hâve made the abstraction of bars from the cage more diflicult, but 
certainly it did not make it impossible. To hâve pennitted the juij 
to iind that the bars were taken during Mr. Pox's tenn of office 
would hâve been to overtum Mr. Bosbyshell's receipt and ofïïcial re- 
ports upon a mère conjecture. After the most attentive considéra- 
tion of the record, we are entirely satisfled that there was no évi- 
dence to support a flnding that the amount of bullion turned over by 
Mr. Fox to Mr. Bosbyshell was any less than as stated in the latter's 
receipt, and in bis subséquent written officiai acknowledgments. 

We come now to the défense raised by the défendants' seventh 
point, wherein the court was asked to charge that if the jury found 
from the évidence that the bullion sued for was "stolen without any 
fault of the défendant [Bosbyshell], without defendant's knowledge, 
and not by his neglect, and not by any lack of prudence or caution 
on his part," the défendants are not responsible on the bond in suit. 
The court refused to give this instruction to the jury. The po- 
sition taken by the défendants at the trial below, and maintained 
hère, is that the bond in suit imposed upon the défendants a liability 
only for the faithful and diligent performance by Mr. Bosbyshell 
of the duties of the office of superintendent, and not a liability for 
a felonious taking of bullion without any fault or négligence on his 
part. Wé are not able, however, to give our assent to this proposi- 
tion, in view of the décisions of the suprême court, especially in the 
cases of U. S. v. Prescott, 3 How. 578; U. S. v. Dashiel, 4 Wall. 182; 
and Boyden t. TJ. S., 13 Wall. 17. In the first of thèse cases it was 
ruled that, to an action upon the officiai bond of a receiver of public 
moneys, it was no défense that the public moneys sued for were 
stolen without any fault or négligence on his part. The court there 
said : 

"This is not a case of bailment, and consequently the law of ballment does not 
apply to it. The liability of the défendant Prescott arises ont of liis oflBcial bond, 
and principles which are founded upon public policy." 

It is insisted, however, that the case in hand is distinguishable 
from the above-cited cases, by reason of a différence in the terms of 
the condition of the bonds. Hère the condition is : 

"If the said Oliver C. lîosbyshell shall faithfully and diligently perform, ex- 
écute, and discharge, ail and siugular, the duties of said office according to the 
laws of the United States, then this obligation to be void and of no effect." 
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It is conceded that section 3506 of the Eevised Statutes, deflning 
tlie duties of the superintendent of the mint, must be read into 
the bond; and, as we hâve already seen, that section enacts that 
"the superintendent of each mint shall receive and safely lieep until 
legally withdrawn" ail bullion whieh shall be for the use of the mint, 
and "shall be the keeper of ail bullion or coin in the mint, except 
while the same is legally in the hands of other officers." But it is 
contended that the language of the statute simply déclares the com- 
mon-law duty of a bailee to keep in a safe manner, and that the ab- 
sence of an express contract to deliver relieves the défendants from 
the stringent rule of responsibility enforced in the cited cases. We 
think, however, that the words of the statute, "safely keep until 
legally withdrawn," clearly import an obligation to deliver to the 
government, or according to its orders, and that sueh a liability must 
be read into the condition of the bond. But even if the condition 
of the bond, to "safely keep," is to be understood in the strictest 
sensé of the language used, still, upon the principle of the adjudged 
cases referred to, the obligors would be answerable for a loss by lar- 
ceny, although without fault or négligence on the part of the officiai, 
because the obligation to keep safely is without any qualification or 
exception. The case of U. S. v. Thomas, 15 Wall. 337, does not, we 
think, help the plaintiffs in error; for the only point there deter- 
mined was that the forcible seizure of public property by the public 
enemy, without fault or neglect of the offlcer in charge, excused 
compliance with the condition of his officiai bond. That case, it 
seems to us, does not weaken the authority of the previous décisions 
of the suprême court upon the particular question now before us. 
We deem those décisions to be controlling hère. 

We are of the opinion that no suflScient reason appears for sus- 
taining any of the asslgnments of error, and accordingly the judg- 
ment in each of the cases is af&rmed. 



BANK OF COMMBROB v. BRIGHT. 

(Circuit Court of Appeals, Tliird Circuit. December 23. 1896.) 

No. 22. 

1. Bank8 and Bankixo— Powees of Cashier— Renewal op Notes. 

The casliier of a bank, who, in addition to bis usual powers, is, in the ab- 
sence of the président, running the bank under the advice of the executive 
committee, bas authority to bind the bank by a contract to renew notes, in 
considération of tbe release by the indorser of a lieu on the maker's property. 

8. Trial— Pkovixoe of Jukt— Instrdctions. 

In an action involving the question of the existence and breach of a con- 
tract, the court said, in charging the jury: "If * * * you should be sat- 
isfied that the defendant's contention on this point is sustained by the évi- 
dence, then you would encounter no difficnlty, I think, in arriving at the con- 
clusion that the contract was broken by the plaintiffi; for, if there was, :'n 
fact, such a contract, I do not doubt that the action of the bank * » • 
constituted a breach of that contract." In other parts of the charge the judge 
instructed the jury that ail matters of fact were wholly for their décision, 
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and that it was for them to find the contract and its breach, or the contrary 
Eéld, that the question of the breach of the contract was not withdrawn f rom 
the jury by the instruction quoted. 
8. BiLLS AND Notes— RiGHTs of Indokshh. 

One B., who was indorser on notes of the G. Co., held by the C. Bank, 
held, as security for his indorsements,, a chattel mortgage on the G. Co.'s 
property, worth to him about $50,000. In considération of an agreement by 
the bank to renew the notes, and allow the G. Co. to go on in business for a 
year, without change of its relation with the bank, B. surrendered his mort- 
gage. At the time of the making of the agreement, it was expected that the 
G. Co. could, in the course of a year, work out of its financial embarrass- 
ments. Within a month thereafter, the bank recorded mortgages on the 
property of the G. Co. held by It, and thereby precipitated its failure, re- 
sulting in an almost total loss to its creditors. In an action by the bank 
against B. on his indorsements, he set up as a counterclaim the breach of the 
bank's agreement with him. Beld, that the bank was not entitled to au in- 
struction that, if the contract and its breach were found, there was no évi- 
dence of more than nominal damages. 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsjlvania. 

George Clinton and Richard C. Dale, for plaintiff in error. 
John G. Johnson, for défendant in error. 

Before AGHESON, Circuit Judge, and BUTLER and WALES, 
District Judges. 

ACHESON, Circuit Judge. The agreement set up by the défend- 
ant in the pleadings was, in substance, tliis : That in considération 
of the defendant's surrender of his chattel mortgage upon property 
of the Geûesee Cil Works, Limited, giyen for his indemnification 
against loss by reason bf his liability upon the paper of said Genesee 
Company as accommodation indorser or otherwise, the plaintiff bank, 
from time to time during the period of one year, would renew the 
paper of said company held by it, and that the state of affairs be- 
tween the bank and said company should remain unchanged during 
that year, and the business of said company go on as theretofore; 
and that any money the company could pay during the year should 
be applied to the réduction of the paper upon which the défendant 
was accommodation indorser. A careful reading of this record 
hae satisfled us that there was abundant évidence to show the ex- 
istence of such a contract. It is hard to believe that the negotia- 
tions looking to such a contract, which undoubtedly took place be- 
tween thèse parties, came to naught in view ol their subséquent 
acts. Certain it is that the défendant delivered up his chattel mort- 
gage, and that Mr. Warren, the cashier of the plaintiff bank, upon 
the mortgage being brought to the bank, destroyed it by tearing 
off the signature. Aside from the alleged contract, we do not find 
in ail the évidence any satisfactory explanation of the surrender 
and cancellation of the defendant's mortgage security. Clearly, the 
question of the existence of the alleged contract was for the dé- 
termination of the jury under ail the évidence, direct and circum- 
stantial. 

The question of the authority of the cashier of the bank, Mr. 
Warren, to bind the bank by the alleged contract was not dis- 
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tinctiy presented to the court below by any of the plaintiffs points, 
nor is it specifically raised by any of the assignments of error. We 
think that there was sufBcient évidence of Mr. Warren's authority 
to act for tlie banlv in this transaction. He had not only ail the 
powers incident to the office of cashier, but at that time he exercised 
additional discretionary power by reason of the absence abroad of 
Mr. Smith, the bank's président. Mr. Smith testifies that in his ab- 
sence Mr. Warren was running the bank under the advice of the 
executive committee, and that in a gênerai way he had authority 
to act for the bank as he deemed best for its interests. The bank 
was the holder of a very large amount of the paper of the Genesee 
Company, and was deeply interested in keeping the concern going. 
Two other banks acting in concert with Mr. Warren came into the 
same gênerai arrangement. At the preliminary meetings of the 
parties concerned which led up to the contract the counsel for the 
bank was présent with Mr. Warren. Moreover, the plaintiff bank 
received and has enjoyed the beneiit of the surrender of the dé- 
fendantes mortgage security. It never oflfered restoration to the 
défendant, nor gave him an opportunity to put himself in his pré- 
viens condition. Having thus retained the fruits of the contract 
made by its cashier in its behalf, the bank may well be presumed to 
hâve sanctioned it. Bronson v. Chappell, 12 Wall. 681; Kelsey v. 
Bank, 69 Pa. St. 426. 

Error is assigned to the following portion of the charge of the 
court : 

"If, on the other hand, you should be satisfied that the defendant's contention 
on this point is sustained by the évidence, then you would encounter no difficulty, 
I think, in arriving at the conclusion that the contract was broken by the plain- 
tiff, for, if there was in fact such a contract (and I intimate no opinion of my 
own) as is asserted by the défendant, I do not doubt that the action of the bank 
in taking its second mortgage, and in recording both its mortgages, constituted a 
breach of that contract." 

This language is not, in terms, a binding instruction upon the 
question of the breach of contract; and much less can it be so re- 
garded when read, as it must be, in connection with the rest of the 
charge. The learned judge, in discussing another point, had al- 
ready said to the jury, "But my impression as to this or any other 
matter of fact is in no sensé binding upon you;" and afterwards, 
towards the close of the charge, he told the jury, "You, of course, 
perceive that I mean to leave ail matters of fact wholly to you." 
The judge also said, "If you should détermine the question as to the 
existence and breach of contract adversely to Mr. Bright, you need 
proceed no f urther." Then again the judge charged, "Accordingly I 
hâve said that if you flnd the contract and its breach, you are next 
to consider whether that breach caused any damage;" and still 
again, "If you flnd the contract and a breach, with résultant dam- 
age, it will still be incumbent on you to flx the amount of that dam- 
age." Taking the instructions as a whole it cannot, we think, fairly 
be said that the court withdrew from the jury the question of the 
breach of the contract. The particular part of the charge hère, 
complained of was at most but the expression of the judge's own 
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opinion as to a matter of fact, and is not assignable as errer. Doyle 
V. Railway Co., 147 U. S. 413, 13 Sup. Ct. 333; Car Co. v. Harkins, 
17 U. S. App. 22, 5 C. G. A. 326, and 55 Fed. 932. We may prop- 
erly add that it is difflcult for us to see how it can seriously be 
asserted that the recording of the plaintifE's mortgage of August 
11, 1890, whicli until Juue 14, 1893, had been withlield from record, 
and the taking and recording of the plaintiff's mortgage of June 
13, 1893, did not constitute a breach of the contract set up by the 
défendant. The whole state of affairs was thereby changed, and 
the purpose of the contract fnistrated. The inévitable effect of 
recording thèse mortgages was to stop the opérations and business 
of the Genesee 011 Works, and break up the concern. This, in fact, 
was the immédiate resuit. Mr. Smith, the président of the bank, 
admits that this disastrous conséquence was foreseen when he or- 
dered the recording of the mortgages. Nor was it any justification 
of the bank's action that the Genesee Company was then in press- 
ing need of additional money advances, and that for lack thereof 
open insolvency was believed by the oflScials of the bank to be im- 
pending. The bank's contract with the défendant prohibited it 
irom precipitating that insolvency by the course it pursued. In 
this connection it is not to be overlooked that the court below 
squarely left to the jury the détermination of the question whether 
the action of the plaintifif bank did cause the failure of the Genesee 
Oil Works, the judge instructing the jury that the bank was uot 
liable to the défendant unless it had caused the failure. 

The plaintiff's fourteenth point was as follows: "There is no évi- 
dence in this case that will warrant the jury in flnding that the de- 
fendant has suffered damage except nominal." The déniai of this 
point is assigned for error, and complaint is also made of the in- 
structions of the court on the subject of damages. The suggestion 
that the défendant was to be restricted, under the évidence, to nom- 
inal damages, is by no means to be accepted. There was évidence 
to show that the defendant's indemnifying chattel mortgage was 
worth to him over |50,000i This indemnity covered the defend- 
ant's accommodation indorsements of the paper of the Genesee Oil 
Works held by the plaintiiï. This suit was upon renewals of such 
indorsements. The defendant's surrender of his security seems to 
hâve been made on the faith of the bank's performing its part of 
the agreement respecting the Genesee Company. It may be as- 
sumed (the évidence justifies the inference) that both parties be- 
lieved that, if the corapany were kept a going concern for another 
year, it would work ont of its financial embarrassment. There was 
évidence, the weight of which of course was for the jury, tending 
to show that the oil works, by reason of a récent, newly-added de- 
partment, had reached.such an improved condition that the opéra- 
tion thereof during the year contemplated by the contract would 
hâve resulted in large profits. The contract provided that any 
money the company should pay during that year was to go in réduc- 
tion of the defendant's indorsements. The defendant's mortgage se- 
curity was surrendered on or about May 15, 1893. At the end of 
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one month — on June 14, 1893 — the plaintifE put its mortgages on 
record. The failure of the Genesee Company immediately ensued. 
The Company at once made a volnntary assignment, and attach- 
ments against its property were issoed. Litigation followed, and 
the outcome was the paltry sum of perhaps $2,000, saved for the 
gênerai creditors. The bare récital of thèse facts is a réfutation 
of the proposition that the défendant was entitled to the allow- 
ance of only nominal damages. 

In regard to the gênerai instructions of the court upon the ques- 
tion of damages, the bank, it seems to us, has no just ground of com- 
plaint. Thèse instructions were as favorable to it as the facts 
warranted. They very clearly limited the damages assessable to 
the défendant to compensation for such loss as the évidence showed 
he had actually suffered by reason of the plaintifE's breach of the 
contract, whereby the failure of the Genesee Company was brought 
about, and its business ended. The court, among other things, said: 

"Did the Bank of Commerce, in violation of any contract it had made with J. 
C. Bright, cause the failure of the Genesee Oil Works? * ♦ * I instruct you, 
as matter of law, that if the Bank of Commerce did ao cause that failure, then, 
but not otherwise, it would be liable to J. C. Bright for any loss to him resulting 
in conséquence of the failure of the Genesee Oil Company, which he would not 
hâve sustained if the Bank of Commerce had kept its agreement." 

Prom the peculiar nature of the contract there was inhérent diffi- 
culty in precisely determining the loss to the défendant resulting 
from the breach, and the judge merely recognized that diflficulty 
when he observed that "the amount which should be awarded is 
manifestly incapable of ascertainment by arithmetical calculation, 
or by any other exact method." The court, however, referring the 
jury to the évidence bearing upon the subject of damages, said: 

"But you will recall that the situation, prospects, and property of the Genesee 
Oil Company hâve been quite fully detailed to you by the witnesses, and a cer- 
tain appraisement on the one side and certain légal proceedings in Nevr York on 
the other hâve been brought to your attention as bearing upon the amount of 
damages, and in that connection hâve been elaborately discussed by counsel." 

— And the court added that the jury should give attentive considéra- 
tion to every part of the évidence which tended to throw light upon 
the question of damages. The plaintiff, in its requests, did not ask 
the court to give to the jury any spécifie directions as to the measure 
of damages. Taking into view the entire charge, we think that the 
instructions touching this branch of the case were adéquate, and 
free from error. We are of the opinion that none of the assign- 
ments of error should be sustained, and therefore the judgment is 
affirmed. 
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BLUMENTHAL et al. t. SHAW. 

(Circuit Court of Appeals, Third Circuit. January 6, 1897.) 

No. 10. 

1. APPRENTIOES— DiSCHAKGE— Preventino Other Employmest — Damaoes. 

One s. was in the service of B. & Oc, morocco manufacturers, as an ap- 
prentice, under indeutures supposed to be, and treated by both parties as, 
valid, but which in fact were not. In conséquence of some dissatisfaction, 
B. & Oo.'s foreman discharged S.; and, althougli the foreman afterwards 
testified that he expected liim to come back, S. was not so informed, and 
souglit work in other factories. P., superintendent for B. & Co., who was in 
gênerai charge of their business at the place where their factory was sit- 
uated, — the members of the firm residing elsewhere, — then notifîed the otlier 
morocco manufacturers in the same place that S., their apprentice, had left 
without cause, and requested the other manufacturers not to employ him. 
Pursuant to an understanding among the manufacturers of the place, they 
did refuse to employ S., and two who had employed him in ignorance of his 
identity discharged him at P.'s request, and S. was obliged to go elsewhere 
to obtain employment. Held, that S. was entitled to recover damages for the 
wrongful acts by which he was prevented from getting work. 

3. Same— AoTS of Masteh's Aoent. 

Eéld, further, that as S. was supposed to be a runaway apprentice, who 
might lawfully be reclaimed, and whom others had not a right to employ, 
the acts of P. were within the scope of his employment, and B. & Co. were 
liable for such acts. 

In Error to th.e Circuit Court of the United States for the Dis- 
trict of Delaware. 

Willard Saulsbury and Sol Kohn, for plaintiffs in error. 
Samuel A. Macallister and Herbert H. Ward, for défendant in 
error. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLER, 
District Judge. 

ACHESON, Circuit Judge. The view which we take with respect 
to the merits of this case renders it unnecessary for us to consider 
the motion to dismiss the writ of error. F. Blumenthal & Co., the 
défendants below, who were morocco manufacturers having their 
headquarters and résidence in the state of New York, carried on a 
factory in the city of Wilmington, Del., through agents intrusted 
with the management of the same. Their superintendent of the 
Wilmington factory was Daniel Pierson, Jr., who had gênerai charge 
of the concern. At this factory the plaintifl below, Mark A. Shaw, 
was in the service of the défendants, ostensibly as their apprentice. 
The défendants were the successors in business at the Wilmington 
factory of one Charles MuUin. On May 7, 1888, while Mullin was 
conducting the business, an agreement in writing was entered into 
between him (Mullin), Mark A. Shaw, the plaintiff, and Robert C. 
Shaw, the father of Mark, who was a miuor, whereby Mark entered 
into the service of Mullin, as an apprentice, for a term of four years, 
to leam the trade of shaver. The parties to this agreement acted 
under it as if it were a valid statutory indenture of apprenticeship, 
although in fact it was not. When the défendants succeeded to the 
establishment, they took, by transfer from Mullin, whatever rights 
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he had under this paper, and the plaintiff, Shaw, remained wilîi tlie 
défendants under the agreement; ail parties treating it as a sub- 
sisting, valid indenture of apprenticeship. About the last ol Peb- 
ruary, 1890, Cornélius Mundy, the défendants' gênerai foreman, on 
account of some dissatisfaction with the plaintiff, ordered his dis- 
charge. The discharge, as communicated to Shaw by the boss shaver, 
was peremptory in terras; and the plaintiff, understanding it to be 
an absolute dismissal, left the establishment, and sought work in 
other morocco factories in Wilmington. Thereupon postal cards 
were sent out from the défendants' office, addressed to other morooco 
manufacturers in the city of Wilmington, containing this notifica- 
tion : 

Wilmington, Mch. 7, 1890. 
"Dear Sir: One Mark Shaw, an apprentice to us as a 'shaver,' left without 
cause and our notice. Please do not employ him. 

"Yours, &c., Daniel Pierson, Jr., Supt. 

"J. E. S." 

There was an understanding or "unwritten law" subsisting among 
morocco manufacturers in the city of Wilmington that none of them 
would employ an apprentice belonging to another concem. It was 
showii that in two instances the plaintilï was dismissed from other 
morocco factories in Wilmington, where he had procured work, by 
reason of the claim set up by the défendants' superintendent, Mr. 
Pierson, that the plaintiff was the défendants' apprentice. Mr. Mc- 
Clary, a morocco manufacturer, testifled: 

"My recollection of the case is that I was called up on the téléphone, — I an- 
swered the téléphone, — and that Mr. Pierson, or a voice that I supposed to be Mr. 
Pierson's, asked me if this man [Shaw] was working for us. I told him 'ïes.' 
He said they claimed him as their apprentice." 

In conséquence of this daim, Mr. McClary discharged the plain- 
tiff. Mr. Mitchell, another morocco manufacturer, testifled: 

"I was in F. Blumenthal & Co.'s office, and while there, in conversation with 
Mr. Pierson or Mr. Sparrow,— I could not tell which,— they told me we had Shaw 
working for us, and that he was an indentured apprentice of theirs; at least, 
they asked me if we had. I told him I did not know. ïhen they informed me 
that we had. I told them that when I went to the factory I would find out." 

Immediately after this claim was made, and because of it, Mitchell 
dismissed Shaw. The plaintiff testifled without contradiction that 
on one occasion, after he left the défendants' factory and was seek- 
ing work in Wilmington, he applied to Mr. Pierson for "discharge 
papers," and Mr. Pierson refused to give them to him. There was 
évidence to show that, in conséquence of the claim thus asserted 
by the défendants' superintendent that the plaintiff was the de- 
fendants' apprentice, owing them service as such, the plaintiff was 
unable to obtain work at his trade in Wilmington, and was forced 
to go elsewhere to seek employment. Cornélius Mundy, the gên- 
erai foreman in the Wilmington establishment, who had reported 
to the office that McClary had "one of the flrm's boys" (meaning 
Shaw), testifled: "I considered Mm one of the apprentice boys. 
» * » -^g expected him to finish out his term. * * * It had 
never been the custom to employ other foremen's apprentice boys 
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in the leather business^ and was not considered right." And he 
stated that the reason for th.is was "self-protection" in the trade. 
And, explaining what the plaintifE's so-called "discharge" meant, 
Mundy testifled: "It is a way we had of disciplining apprentice 
boys. » * « "We expected Shaw to corne back." And the wit- 
ness stated that he regarded Shaw as still an apprentice of the 
concern. No such explanation, however, was giren to the plaintiff, 
and it seems that he never received any intimation from the de- 
fendants or their agents of their willingness to take him back. 

This suit was a spécial action on the case to recover damages 
which the plaintiflf suffered by the wrongful acts of the défendants 
in preventing his obtaining employment in his trade, and causing 
his dismissal from places where he had procured work. Undoubt- 
edly, the déclaration disdoses a good cause of action, and the re- 
fusai of the court to give the jury instructions to the contrary was 
clearly right. The theory which the défendants' counsel adranced 
in the court below, and hâve pressed hère, that the plaintiff's al- 
leged grievance was the publication of a libel or the utterance of 
slander by the défendants' agents, is quite inadmissible, and the 
court committed no error in refusing to give to the jury the instruc- 
tions based on that hypothesis which the défendants asked for. 
We do not coneur in the suggestion that the court did not prop- 
erly submit to the jury the question whether the acts of the de- 
fendants' agents complained of were done in the course of their em- 
ployment, and within the scope of their agency. It seems to us that 
this question was clearly and fairly submitted to the jury. 

A more serions question, and, we think, the controlling question 
in the case, is whether there was suflflcient évidence to support the 
finding of the jury that the acts of Pierson and his subordinates 
were within the scope of their agency. Upon a careful considération 
of the facts shown, we think that there was such évidence, and that 
the question was rightly submitted to the jury. The actual manage- 
ment of the défendants' factory at Wilmington was conflded by the 
défendants to their superintendent, Mr. Pierson. The défendants 
themselves were nonresidents, and the gênerai conduct of the busi- 
ness of the factory, including the supervision and control of the 
body of hands employed, was necessarily committed to their résident 
superintendent. As the représentative of absent principals who 
had invested him with this gênerai agency, he had implied authority 
to do those things in the course of the business which were appro- 
priate and demanded by the occasion. Now, as we bave seen, the 
plaintiff, Shaw, was ostensibly, although not legally, the apprentice 
of the défendants. Evidently, the plaintiff was regarded by the 
défendants' superintendent, Pierson, and his immédiate subordinates, 
as lawfuUy bound to serve the défendants as such apprentice for the 
residue of a term which would not expire until May 7, 1892. For 
the claim set up by the défendants' agents there was certainly color 
of right. Undeniably, the claim was made in good faith, and in the 
interest of the défendants. Had the actual fact been as was sup- 
posed, the défendants themselves might rightfully hâve issued the 
postal notice which was sent out, and done the other acts which 
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Pierson and bis subordinates did. To reclaim a ninaway appren- 
tice, and to notify the trade not to harbor him, is the rigkt, and 
perhaps the duty, of the master. This case, then, is not one where 
an agent steps aside from his employment to gratify some personal 
animosity, or does an act which the principal, upon the supposed 
State of facts would not hâve been justifled in doing. The exigency 
called for the exercise by Mr. Pierson of his best judgment in a 
matter affecting the interests of his principals, and connected with 
the business over which he had gênerai authority. Whether Mr. 
Pierson was fully informed as to Mundy's action in the matter of 
the discharge of the plaintiff does not appear. It is very certain, 
however, that Mr. Pierson did not sanction the termination of the 
relation siibsisting between the plaintiff and the défendants. His 
course of action, from flrst to last, proceeded upon the assumption 
and under the claim that the plaintilï was the lawful apprentice of 
the défendants. Had this really been so, the relation could not hâve 
been dissolved by the act of Mundy, even had the latter intended 
such a resuit, which he did not. Mr. Pierson, indeed, acted under a 
misapprehension as to the fact of the existence of an apprentice- 
ship; but, if an agent, acting in the line of his employment and 
within the gênerai scope of his authority, in the honest discharge of 
what he believes to be his duty to his principals in the particular cir- 
cumstances in which he is required to act, makes a mistake, his em- 
ployers are responsible. Wood, Mast. & Serv. §§ 280, 282, 288; 
Story, Ag. § 452. 

The défendants were not entitled to the aflSrmance of their twenty- 
third point, which was based on the idea tliat the plaintifif's father 
was entitled to his son's earnings during his légal infancy. The 
émancipation of the son by the father, we think, clearly appeared. 
This suit was brought after the plaintiff became of âge. It was 
not an action on a contract, but to recover damages for a tortious 
act. The instructions upon this branch of the case were riglit, We 
do not flnd in any oî the assignments of error graund for reversai, 
and conseqaeutly the judgment is afiQrmed. 



SEBBER V. COMMERCIAL NAT. BANK OF OGDEN. 

(Circuit Court, D. Utah. January 4, 1897.) 

No. 133. 

1. National Bank— Contkact et — Authokity of Cashier— Pleading— Proof. 

Under an allégation that the guaranty sued on was executed by the défend- 
ant bank in the name of its cashier, and that such cashier was authorized by a 
gênerai usage to bind the bank to similar coutracts, the plaintiff may prove 
any compétent authority to the cashier, and is not restricted to proof of usage. 

2. Samk— Contkact of iNnBMN'iTY— Public Policv. 

A contract by a national bank to indemnify one for loss incurred as surety 
en an attachment bond is not void on the ground of public policy, the loss hav- 
ing occurred, though the bond is not given for the benefit of the bank. 

Marshall & Royle, for plaintiff. 
Heywood & Tait, for défendant. 
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MAESHALL, District Judge. In the complaint in this action it 
Is, in substance, alleged that one J. M. Taylor made to défendant 
his promissory note for $2,469.50 ; that one Oscar E. Hill was the 
casMer of the défendant bank; that thereafter, and, "as plaintifl 
is informed and believes, for the purpose of collecting said promis- 
sory note from said Taylor, who was then in the state of Missouri, 
défendant indorsed, transferred, and delivered said promissory note 
to said Hill, but that said Hill did not then, if he ever did, pay oyer 
to défendant any considération for the transfer of said promissory 
note to him"; that by a commercial usage of the banks of Utah, 
where défendant was located and did business, and also of Lafayette 
county, Mo., where plaintiff resided, and by a gênerai usage of banks, 
cashiers of banks were authorized and empowered to exécute in be- 
half of their banks guaranties similar to the one sued on in this 
action; that said Oscar E. Hill instituted suit against J. M. Taylor 
to collect the said note, and in aid thereof sued out a writ of at- 
tachment, and that to obtain the writ he was foreed to furnish a 
bond with sureties in the pénal sum of $6,085. The complaint 
allèges "that for the purpose of procuring said bond said Commer- 
cial National Bank of Ogden, under the name and description of 
'O. E. Hill, Cas.,' wrote two letîiera, which were duly received by the 
parties to whom they were addressed." Thèse letters are set out 
in the complaint. One of them was addressed to the plaintifE as 
cashier, and the other to him individually. They each requested 
the plaintiff to furnish the necessary attachment bond, and agreed 
to hold him harmless from liability thereunder. The plaintiff, it 
is alleged, thereupon executed the bond as a surety, and procured 
others to become surety thereon by his promise to indemnify them. 
Sucb proceedings were subsequently had that the plaintifE and his 
co-sureties became liable for and paid the pénal sum named in the 
bond, and the plaintifE thereafter repaid to his co-sureties the 
amounts paid by them. This suit was then instituted to recoTer on 
the defendant's promise to indemnify the plaintifE. The défendant 
has demurred generally to the complaint, and on the argument it 
was urged that the usage pleaded was not alleged to be known to 
defendant's board of directors, and hence was not a suflficient au- 
thority to Hill to bind the bank by a contract of guaranty. 

The gênerai principle is that "he who employs another to act for 
him at a particular place or market must be taken as intending that 
the business to be done will be done according to the usage and cus- 
tom of that place or market, whether the principal in fact knew 
of the usage or custom or not." Note to Wigglesworth v. Dalli- 
son, 2 Smith, Lead. Cas. (Ed. 1888) 872. Or, as was stated by Lit- 
tledale, J., in the leading case of Sutton v. Tatham, 10 Adol. & E. 27: 
"A person who employs a broker must be supposée! to give him authority to act 
as other brokers do. It does not matter whether or not he himself is acquainted 
with the ruies by which brokers are governed." Steamship Co. v. Dempsey. 1 C. 
P. Div. 654; Walsh t. Transportation Co., 52 Mo. 434; Wadley v. Davis, 63 
Barb. 501. 

With respect to annexing incidents to a contract it is said in 
Jones, Com. & Tr. Cont. p. 168: 



SEEBER V. COMMEBOIAL NAT. BANK. 959 

"In such cases, therefore, it is not necessary to show actual knowledge or facts 
which will justify a fiuding by the jury that there was actual knowledge, for tht' 
theory upon which this yroof of usage is admitted is that it annexes to the con- 
tract incidents which each party was justifîed in assuming were within the knowl- 
edge of the other." 

If the usage be a local or particular one, it could not be assumed 
to be within the knowledge of the contracting parties, and such 
knowledge would hâve to be alleged and proved. Iron Ck). v. Blake, 
144 U. S. 476, 12 Sup. Gt. 731. But the usage relied on must be rea- 
sonable, or it will not be given effect; and on the question of ita 
reasonableness great weight is given to the knowledge the party to 
be affected by it had of the usage. A usage unreasonable under 
oi-dinary circumstances might yet be properly enforced against one 
who acted on the faith of its validity and intended to be bound by 
it. In the case of Robinson v. Mollett, L. R. 7 H. L. 817, Lord Esher 
has stated the rule with great clearness : 

"A mercantile custom is hardly ever invoked but when one of the parties to the 
dispute has not, in fact, had his attention called to the course of business to be 
enforced by it; for, if his attention had in fact been called to such course of 
business, his coutract would be specifically made in accordance with it, and no 
proof of it as a custom would be necessary. A stranger to a locality or trade or 
market is not held to be bound by the custom of such locality, trade, or market 
because he knows the custom, but because he has elected to enter into transac- 
tions in a locality, trade, or market wherein ail who are not étrangers do know 
and act upon such customs. When considérable numbers of men of business 
carry on one side of a particular business, they are apt to set up a custom which 
acts rery touch in favor of their side of the business. So long as they do not 
infringe some fundamental princîple of right and wrong, they may establish such 
a custom; but if, on dispute before a légal forum, it is found that they are en- 
deavoring to énforce some rule of conduct which is so entirely in favor of their 
side that it is f undamentally unjust to the other side, the courts hâve always de- 
termined that such a custom, if sought to be enforced against a person in fact 
ignorant of it, is unreasonable, contrary to law, and void." 

This princîple was applied by the suprême court of the United 
States in Irwin v. Williar, 110 U. S. 499, 4 Sup. Ot. 160, and in Allen 
V. Bank, 120 U. S. 20, 7 Sup. Ct. 460. 

In this case there would be force in the argument that the usage 
pleaded is unreasonable when alleged against one actually ignorant 
of it, because it authorized the making of contracta beyond the cor- 
porate power of the bank, and which might subject it to a forfei- 
ture of its corporate franchise. And, indeed, if the usage is claim- 
ed to warrant the cashier of the bank binding it by a guaranty for 
his individual beneflt, it would be plainly unreasonable. But it is 
alleged in the complaint that the défendant, under the name of "O. 
E. Hill, Cas.," wrote the two letters relied on as a guaranty in this 
action. This is an allégation of the ultimate fact, and is admitted 
by the demurrer to be true. Under this averment the plaintiiï could 
give in évidence any appropriate authorization, and would not be 
ïimited to proof of usage. The allégations as to usage might be 
treated as surplusage, or, indeed, stricken out; and the averment 
that the letters were the act of the défendant would remain to ad- 
mit proof of its liability, provided the contract alleged is not void. 
But it is further claimed that, admitting the contract to hâve been 
authorized, it is yet void because of the want of corporate power in 
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the défendant to make it. The complaint allèges an abgolute trans- 
fer of the note to Hill. It does not allège that he took it in trust 
for the bank, nor does it show any liability of the bank as indorser 
thereon at the time of the institution of the suit against Taylor. It 
is true that the plaintifl allèges that he is informed and believes 
that the transfer to Hill was for the purposes of collection. But 
this is no averment of the fact. The allégation seems purposely 
vague, and should be construed against the pleader. So that the 
contract alleged is one where the défendant has assumed to act as 
guarantor in a transaction in which it had no interest. This act 
was entirely outside of its chartered powers. Bank v. Smith, 
77 Fed. 129; 4 Thomp. Oorp. § 5721. The plaintiflE was advised 
by the very nature of the transaction that it was in excess of the 
authorized powers of a national bank. Does it follow that the 
contract is void? In considering this, it must not be complicated 
with any question of agency. That question may anse on the trial 
of the action, but not on this demurrer. By the common law no 
association which was not chartered by the sovereignty or législa- 
ture could lawfully assume corporate powers. The prohibition was 
based on public policy. In becoming a corporation the associâtes 
escaped individual liability, and the rule was intended to prevent 
this, except under such safeguards and conditions as the législature 
might impose. Whenever a corporation chartered to do one kind 
of business embarks upon another, it infringes the same rule. As 
to lie new business, it has no législative authority to act But its 
acts in the new business, provided there be no législative prohibi- 
tion, will only be held void so far as public policy requires it. The 
rule itself, being based on public policy, will not be permitted to be 
invoked to perpetrate a wrong. So far as neither party has executed 
The contract, it is entirely consistent with public policy to avoid it. 
But where the other party has executed the contract, or has altered 
his position on the faith of it, the répudiation of the contract by the 
corporation is inconsistent with that honesty which is the highest 
public policy. In such a case the contract should be enforced, even 
if, by its terms, the considération did not move to the corporation. 
State Board of Agriculture v. Citizens' St. Ry. Co., 47 Ind. 407; Rail 
way Co. V. McCarthy, 96 U. S. 267; Arms Co. v. Barlow, 63 N. Y. 62; 
2 Mor. Priv. Corp. 689. If the contract itself be immoral, or prohibit- 
ed by statute, or if it would not be enforced against a private person 
under similar circumstances, of course it will not then be enforced 
against the corporation. Railroad companies and other corpora- 
tions owing spécifie duties to the public will not be permitted to dis- 
able themselves to discharge su'ch duties without the consent of the 
législature. Any contracts made by such associations, and having 
such an effect, may at any time be repudiated by either party, for a 
continued performance of the contract involves a continued violation 
of law. Thomas v. Railroad Co., 101 U. S. 86. But in the case at 
bai" the contract can only affect the défendant, its stockholders and 
creditors. It has been fuUy performed by the plaintiff, and public 
policy does not, in my judgment, require that it should be held void. 
Tha demurrer will be overruled. 
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WILLEY et al. t. FIDELITY & CASUALTY CO. 

(Circuit Court, W. D. Pennsylvania. January 16, 1897.) 

iHsiniAîTCB — Renewai.s— Païment op Premicm— Agents Givikg Ckedit. 

When an Insurance company has forwarded to its agent a renewal receipt, 
and has charged him with the premium represented thereby, — such belng their 
usual course of dealiug, — and the agent has cauntersigned the receipt, and 
delivered it to the policy holder, the policy is continued in force, according to 
the terms of the receipt, though the premium is not in fact paid to the agent. 

Sur Question of Law Reservéd. 

Knox & Reed, for plaintiffs. 
Stone & Potter, for défendant. 

ACHE SON, Circuit Judge. The verdict of the jury, whioh is sup- 
ported, I think, by ample évidence, establishes that it was the uauaJ 
course of dealiug between the défendant company and its gênerai 
agent, Mr. Scott, for the company to charge Mr. Scott as its debtor 
with the premiums on policies of Insurance, and on renewal receipts 
transmitted to him for delivery, and that in this particular instance 
the company, when it transmitted the renewal receipt of June 7, 
1895, charged Mr. Scott as its debtor with the premium of f 50 named 
in the receipt. The question of law reserved is whether, under thèse 
circumstances, the fact that the renewal premium was not actually 
paid by Mr. Getty constltutes a défense to this action. 

In the case of Miller v. Insurance Go., 12 Wall. 285, 303, Mr. Justice 
Cliff ord, speaking for the suprême court of the United States; said : 

"Where the policy is delivered witbout requiring payment, the presumption is, 
especially if it is a stock company, that a crédit was intended; and the rule is 
well settled, where a crédit is intended, that the policy is valid, though the premi- 
um was not paid at the time the policy was delivered; as where crédit is given 
by the gênerai agent, and the amount is charged to him by the company, the 
transaction is équivalent to payment." 

The décisions of the suprême court of Pennsylvania are in har- 
mony with this statement of the law. Thus, in Elkins v. Insurance 
Co., 113 Pa. St. 386, 394, 6 Atl. 224, after reciting that it appeared 
from the testimony of Crâne, the agent of the Insurance company, 
that he "had power, on receipt of a policy, to deliver it to the as- 
sured, or to his agent, and to collect the premiums," that "the com- 
pany looked to Crâne either for the retum of the policy or for the 
premium" ; that "upon delivery of the policy he was obligated to pay 
the premium as for his own debt"; and that he "kept an acccuunt 
with the company, in which he charged himself with the premiums 
as the policies were delivered, and took crédit with any remittances 
he might make," — the court said : 

"In view of the course of business pursued by this company with Crâne, and 
by this agent in the consummation of their contracts, we think the implication 
might fairly arise that any absolute requirement of the policy as to the actual 
prepayment of the premiums had been dispensed with, and that the obligation of 
the agent to pay the premium was, in effect, the payment of it by the assured." 

To the like effect was the ruling in Insurance Co. v. Hoover, 113 
Pa. St. 591, 595, 599, 8 Atl. 163. In Insurance Oo. v. Carter (Pa. Sup.) 
77 F.— 61 
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11 Atl. 102, 106, where the course of business between tbe company 
and its agent was similar to that pùrsued hère, tbe trial judge 
cliarged tbe jury that, the a,ctual payment of the premium to the 
company before a loss was dispensed with, and the obligation of the 
agent to pay the premium was, in effect, the payment of it by the 
insured, and this instruction was approved by the suprême court of 
Pennsylrania. . < , 

I am of the opinion that the renewal premium in this instance must 
be regài-ded as having, in effect, been paid, or that cash payment 
thereof was dispensed with by the défendant company. The case, I 
think, does not turn upon the question of the agent's power to waive 
any stipulation of the written contract. We hâve hère the conjoint 
action of the défendant company and its gênerai agent. The case 
falls exactly within the rule laid down in Miller v. Insurance Co., 
supra, and is covered by the décisions of the suprême court of Penn- 
sylvania. ., 

Upon tjieuiidisputed facts, the défendant company cannot justly 
refuse V^o pay this policy merely because the renewal premium was 
not actually paid by Mr. G-etty to Mr. Scott. The company trans- 
mitted for delivery, from its office in the city of New York, to its 
duly-conimissioned gênerai figent, résident in the city of Pittsiburgh, a 
renewal receipt, signed by its treasurer and secretary, "continuing 
in force" the accident policy it had issued to Mr. Gettj for another 
year. The only conditions on the face of the receipt were that the 
statements and warranties in the original application were still true, 
and that nothing had occurred or existed to affect the risk, with an 
appended notice that the receipt was "not valid unless countersigned 
by the duly-commissioned agent of the company." The company, 
when it transmitted this receipt to its agent, Mr. Scott, charged him 
as its debtor with the premium, as it was accustomed, with the 
knowledge of Mr. Scott, to do. Mr. S<M>tt, having countersigned the 
renewal receipt, brought it in a completed f orm to Mr. Q-etty's place 
of business in the city of Pittsburgh and delivered it to him before the 
original policy had expired. Unquestionably, under the évidence, 
by that deUver5' Mr. Scott bécame absolutely bound to the company 
for the payment of the premium. The understanding between Mr. 
Scott and Mr. Getty without doubt was that the latter should hâve a 
short crédit. Mr. Scott, occasionaJly at least, had thus delivered 
policies and renewal receipts upon crédit to persons in good financial 
standing. The sudden death of Mr. G-etty by a casualty within the 
policy prevented the payment of the renewal premium to Mr. Scott. 
Prom the conduct of the company and its gênerai agent, Mr. Getty 
had reasonable and just ground to infer that his policy was continued 
in force, and fair dealing forbids the company to assert the contrary. 

Let judgment be entered in favor of the plaintiffs upon the verdict 
and reserved question of law. 
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UNITED STATES v. THREE BARRELS OF WHISKY. 

(Circuit Court, E. D. North Carolina. December 9, 18tM>.) 

Intbrnal Kevbnub Laws— Stamps on Sptrits— Forfeitures. 

Merely tacking a pièce oî newspaper over the stamped end of a barrai of 
distilled spirits is no groimd of forfeiture under the internai revenue laws (Rev. 
St. §§ 32S9, 3322, 3445, 3456) and the régulations of the internai revenue de- 
partment. 

This was a libel of information to procure the forfeiture of three 
barrels of distilled spirits. 

Charles B. Aycock, U. S. Dist. Atty. 
Shepherd, Manning & Foushee, for claimant. 

SEYMOUR, District Judge. The United States, by its district at- 
torney,Mr.C5harlesB.Aycock,fllesa libel of information against three 
barrels of corn whisky which hâve been seized by a deputy collector 
for the Pourth collection district of North Carolina, and by said libel 
claims that such whisky has, for the causes alleged therein, become 
forfeited to the United States. One John S. Fowler, by his attor- 
neys, Messrs. Shepherd, Manning & Foushee, intervenes, and files 
sworn answer to the information. It is alleged by the United States 
that the barrels of whisky in controversy did not hâve upon them 
the stamps required by law (Bev. St. § 3289), for that under the laws 
of the United States, and the régulations of the internai revenue 
department made in pursuance thereof, the stamps required by law 
to be placed upon barrels containing distilled spirits must be cov- 
ered "only with transparent varnish, so that the stamps may be 
easily and readily seen by the ofiScers whose duty it is to examine 
them, and nothing whatsoever is permitted on the stamp head of 
such barrels which will in any manner cover, obscure, or interfère 
with the stamps;" whereas the distiller who manufactured and 
shipped the whisky in question covered the stamp heads of the three 
barrels with a newspaper in such a manner as to cover and obscure 
the stamps and stamp heads, and they were so covered at the time 
of the seizure of said barrels. The claimant admits that the barrels 
in controversy were, at the time of seizure, "covered with a loose 
newspaper tacked upon each of them," which pièces of paper he 
says were placed upon them by the distiller to protect the stamps 
from being rubbed during transportation. So the controversy is as 
to whether the tacking of a pièce of newspaper over the stamp head 
of a cask of whisky is, under the internai revenue laws, ground for 
its forfeiture. It is important, the revenue oflBcers claim, that the 
stamps and numbers shall at ail times be open to easy inspection, 
and in such condition that the marks and numbers may be copied 
by such officers with a view to the détection of the offense of reus- 
ing stamped easks. The question must, however, be determined 
by the internai revenue law, and a forfeiture cannot be enforced un- 
less expressly authorized by law. 

The statutes referred to by the attorney for the United States are 
sections 3289, 3322, 3445, and 3456 of the Eevised Statutes. Sec- 
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tion 3289 provides tliat "ail distilled spirits found în any cask 
• * * -without having thereon each mark and stamp required 
therefor by law shall be forfeited to tlie United States." Section 
3322 requires that the stamps upon barrels of distilled liquor sball 
"be afflxed to a smcoth surface of the" barrel, etc., and canceled, 
and shall then be immediately coTered with a coating of transparent 
varnish or other substance, so as to protect them from removal or 
damage by exposure; "and such affixing, concellation, and covering 
shall be done in such manner as the commissioner of internai rev- 
enue may by régulation prescribe." It does not appear that the 
proper stamps hâve not been properly afSxed, canceled, and cov- 
ered with the required transparent coating. The libel states that 
under the laws of the United States and the régulations of the inter- 
nai revenue department the stamps must be covered only with trans- 
parent varnish, and that nothing whatever is permitted on the stamp 
head which will cover the stamps. No requirement of the kind 
appear s in section 3289 or section 3322, above cited. The alléga- 
tion in the libel that the barrels did not hâve on them the stamps 
required by law is qualified by the négative pregnant immediately 
following, which admits that the stamps were upon the barrels, but 
advances the proposition that they were not the stamps required 
by law, beeause: covered aS described. Section 3445 of the Revised 
Statutes provides that the commissioner of internai revenue "may 
prescribe such instruments or other means for attaching, protect- 
ing, and cancçling stamps" as he and the secretary of the treasury 
shall approve; and section 3456 provides that if any distiller or 
Wholesale liquor dealer "shall knowingly or willfully omit, neglect, 
or refuse to do * * * any of the things required by law in the 
carrying on or conducting of his business, * * * ail distilled 
spirits or liquors owned by him • » * shall be forfeited to the 
United States." I hâve been unable to iind any provisions of law, 
other than the sections of the Revised Statutes above cited, which 
are material to the matter in controversy. None of them make the 
covering of barrel heads by pièces of paper, so as to obscure the 
marks and stamps, illégal. Certainly, the tacking of a pièce of pa- 
per on the stamp heads of the barrels, so as to hâve the eiîect of 
concealing the stamps, is not an "omission," "neglect," or "refusai." 
But to work a forfeiture under section 3456 it must be made to ap- 
pear that there has been a willful neglect to do something, or omis- 
sion to do something, or a refusai to do something, required by law 
in the process of carrying on or conducting the business referred to. 
It is true, one of the things required to be done is covering the 
stamps with a coating of some transparent substance, and that in 
this case they hâve also been covered with a substance not transpar- 
ent. The contention that covering the transparent substance with 
something not transparent renders nugatory the purpose of the stat- 
ute, and is équivalent to the omission of the covering with a coat of 
transparent varnish required in section 3322, cannot prevail in the 
interprétation of a statute imposing a forfeiture, and which sub- 
stantially créâtes a criminal offense. U. S. v Eaton, 144 U. S. 687, 
12 Sup. et. 764. The libel of information avers that the covering the 
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stamps as described is proliibited by régulation of the internai reve- 
nue department. Tbe régulation relied upon by the United States 
reads as f ollows : "Tlie stamps, marks, and brands required by law and 
régulations to be applied to casks and packages of distilled spirits are 
designed to bear witness to the legality of the spirits whichtheycover, 
and they must not be obscured in any manner, or covered by encasing 
the vessel bearing the same in another, but must at ail times be in 
such condition as to admit of ready examination by revenue ofScers." 
Régulations and Instructions Concerning the Tax on Distilled Spir- 
its 1895, p. 116. This régulation does not seem to me to apply to 
the case of a package temporarily covered by a newspaper. If it 
could be so construed, I do not think it wculd be a régulation, the 
violation of which would work a forfeiture under section 3322 of 
the Revised Statutes. A régulation cannot hâve the efEeet of amend- 
ing or changing the law. The province of the rules laid down by 
the treasury department in accprdance with the statute authorizing 
them is to regulate the mode of proceeding to carry into eflect what 
congress has enacted. V. S. v. 200 Barrels of Whisky, 95 U. S. 571; 
Morrill v. Jones, 106 U. S. 466, 1 Sup. Ct. 423; U. S. v. Eaton, 144 
U. S. 677, 12 Sup. et. 764. In U. S. v. Eaton, supra, the défendant 
a Wholesale dealer in oleomargarine, had failed to keep a book show- 
ing his purchases and sales of oleomargarine. Dealers in that 
article were required to keep such a book, by the régulations made 
by the commissioner of internai revenue and approved by the see- 
retary of the treasury. It is provided by section 41 of the act of 
October 1, 1890, "that Wholesale dealers in oleomargarine shall keep 
such books and render such returns in relation thereto as the com- 
missioner of internai revenue, with the approval of the secretary of 
the treasury, may by régulation require." By section 18 of the act 
of August 2, 1886, it is- provided that If any dealer in oleomargarine, 
etc., shall neglect to do, etc., any of the things required by law in 
the carrying on or conducting his business, he shall, if a wholesale 
dealer, forfeit to the United States ail the oleomargarine owned by 
him. The suprême court, by Blatchford, J., held that while "rég- 
ulations prescribed by the président and by the heads of depart- 
ments, under authority granted by congress, may be régulations pre- 
scribed by law, so as lawfully to support acts done under them and 
in accordance with them, and may thus in a proper sensé hâve the 
force of law," yet that "it does not follow that a thing required 
by them is a thing so required by law as to make the neglect to 
do the thing a criminal offense in a citizen, where a statute does 
not distinctly make the neglect in question a criminal offense." To 
avoid any misapprehension of the scope of this opinion, I will add 
that the record does not présent the case of a f allure to afiix, cancel, 
and cover the stamps on the three barrels of whisky in such man- 
ner as the commissioner of internai revenue may hâve by régula- 
tion prescribed, but, instead, — what I consider as a différent matter, 
— the case of an additional, temporary, and removable covering, sub- 
sequently placed on the stamp heads, which in my opinion is not 
forbidden by statute, and therefore could not be made pénal by any 
departmental régulation. 
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BOLLES r. OUTING CO., Umitei 
(Circuit Court of Appeals, Second Circuit. January 13, 18&7.) 

1. Copyrights — Paotograph— Infrinoement — Penalty. 

The provision of Rey. St. U. S. § 49<)6, that any one who unlawfuUy copies, 
prints, publishes, or imports a copyrighted photograph shall forfeit to the pro- 
prietor one dollar for every sheet thereof "found in his possession," applies 
only to sheets shôwn to hâve been in fact discovered in the defendant's posses- 
sion prior to the bringing of the suit. 

2. Same— NoTrcR op Copyright — SuFFrciiîNOY. 

The words, "Copyright 5>3, by BoUes, Brooklyn," printed on the face of a 
photograph, are sufficient as the notice of copyright required by Rev. St. U. S. 
§ 4962, especially where it is not shown that there is another photographer of 
the name of "BoUes." 
8. Same— Question por Jdkt. 

Whether the copyright notice oa a photograph ig sufficiently legible is a ques- 
tion for the jury. 
4. Same— Originality. 

Whether a photograph is an original work of ait, or a mère mannal repro- 
duction of subject-matter, is a question of fact 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

B. Lewinson and Wells, Waldo & Snedeker, for plaintiff in error. 
John R. Abney, for défendant in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. Upon this writ of error, brought by 
the plaintiff in the court below to review a judgment for the défend- 
ant, error is assigned of the rulings of the trial judge in excluding 
évidence ofEered by the plaintiff, and in instructing the jury to flnd 
a yerdict for the défendant. The action was brought, under sec- 
tion 4965 of the United States Eevised Statut'es, to recover penalties 
for the violation of a copyrighted photograph. The défendant was 
the proprietor of "The Outing," a monthly magizine published at the 
city of New York. The complaint allèges that the défendant print- 
ed in said magazine, and sold, without the plaintiff's consent, 40,000 
copies of the photograph, whereby there accrued to the plaintiff, 
pursuant to the statute, penalties in the sum of |40,000. Upon the 
trial it was shown that the defendant's magazine was printed by 
the Fless & Ridge Printing Company, a concern employed by the 
défendant to do its printing. The plaintiff offered to prove by a 
witness the number of copies of the issue containing the photograph 
which were printed by the Fless & Ridge Company and delivered 
into the possession of the défendant. The évidence was objected to 
upon the ground of its incompetency, the statute making the copies 
foùnd in the possession of the défendant the measure of the penalty, 
and not the copies published by it. The objection was sustained, 
and the plaintiff duly excepted. 

The statute déclares that if "any person, after the recording of 
the title of any * • » photograph, * * *' as provided in 
this chapter, shall, within the term limited, and without the con- 
sent of the proprietor of the copy-right first obtained in writing, 
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* • * copy, print, publish or import, • • • with intent to 
évade the law, or knowing th.e same to be so printed, published or im- 
ported shall sell or expose to sale any copy, * * * be shall for- 
feit to the proprietor ail the plates on which the same shall be 
ccpied, and every sheet thereof, either copied or printed, and shall 
further forfeit |1 for every sheet of the same found in his posses- 
sion, either prihting, printed, copied, published, imported, or ex- 
posed for sale." 

The statute has frequently been considered in the fédéral courts. 
In Dwight V. Appleton, 1 N. Y. Leg. Obs. 195,^ it was decided that 
the jury were authorized to give the statutory penalty "for every 
sheet contained in the volume found at any time, within the period 
stated in the déclaration, to hâve been in the possession of the de- 
fendant." In Millett v. Snowden, 1 West. Law J. 240, Fed. Cas. No. 
!»,G00, the court ruled that, if the jury found that the défendant had 
republished the copyrighted matter without leave obtained in writ- 
ing of the plaintiff, they must then "proceed to ascertain the num- 
ber of sheets proved to hâve been sold or offered for sale, and re 
turn a verdict of one dollar for each sheet so sold or offered to be 
sold." In Eeed v. Oarusi, Camp. Dec. 72, Fed. Cas. No. 11,642, the 
jury were charged by Chief Justice Taney that, if they found thf 
défendant liable, they should "flnd the number of copies caused to 
be printed for sale by him within two years before the suit was 
brought." Apparently, in the two cases last mentioned, no point 
M'as made that the copies printed had not actually been in the dé- 
fendants possession. In Backus v. Goidd, 7 How. 798, the question 
was before the suprême court. In that case, although there was 
évidence that the défendant had published certain sheets of copy- 
righted matter, there was no évidence whether or not they had ever 
been found in his possession ; and the court below instructed the jury 
that the plaintiffs were entitled to recover for every sheet of such 
matter which he had published, or procured to be published, wheth- 
er the same were proved to hâve been found in his possession or not. 
It was argued that the court below totally disregarded the effect 
of the words "found in his possession," and the suprême co'urt sus- 
tained that contention, stating that "the penalty on each sheet, 
whether printed or being printed, or published, or exposed to sale, 
is limited to the sheets in the possession of the défendant," and 
reversed the judgment. 

Since the adjudication in Backus v. Gould it has always been held 
by the trial courts that the penalty only attaches upon the number 
of sheets found in the possession of the défendant; but there has 
been some diversity of opinion whether it was necessary to prove 
that the sheets had been actually discovered in the possession of the 
défendant previously to the commencement of the action, or wheth- 
er it was enough if the évidence authorized a flnding that they had 
been in his possession prier to the bringing of the action. 

In Thomton v. Schreiber, 124 U. S. 612, 8 Sup. Ct. 618, the stat- 
ute was before the suprême court in a case where the évidence was 

1 Fed. Cas. No. 4,215. 
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that a large number of sheets of the copyrigMed photograph, pub- 
lished without the consent of the plaintifE, had been found in the 
store of Sharpless & Sons, in which the défendant was employed in 
the character of a business manager. Evidence was given show- 
ing that Thornton conceived the idea of using the photographs in 
the business of Sharpless & Sons, and ordered the copies to be made. 
The court held that upon those facts the court below erred in in- 
structing the jury that the photographs were to be regarded as in 
the possession of Thoïnton, saying: 

"We do mot see how Mr. Thornton, merely as an employé, although he may 
hâve had a principal place in that establishment, could be said to hâve had tbe 
possession of thèse prints Vhen they were found by the plaintiff in the store 
of Sharpless & Sons." 

It was contended in the case that the words "found in his pos- 
session" should bé construed as referring to the flnding of the jury, 
and that the expression merely meant that, where the sheets are 
ascertained by the' flnding of the jury to hâve been at any time in 
the possession of the person who committed the wrongful act, such 
person is liable to the penalty. Referring to this contention the 
court said: 

"We, however, think that the word 'found' means that there must be a time 
1 refore the cause of action accrues at which they are found in the possession of the 
défendant." 

TÏie observation can only be read as intended to reject the con- 
struction contended for, and as, expressing the view of the court 
that it is not enough to show that the sheets hâve been in the pos- 
session of thé défendant, but it must be shown that they were ac- 
tually found there. As the point was not necessary to the décision 
of the case, the observation, strictly speaking, was obiter; but the 
précise point was presented for considération, and was considered, 
and the observation must be accepted as the deliberate opinion of 
tlie court. 

We are of the opinion that the section means to aflSx the penalty 
only when the sheets are shown to hâve been discovered or detected 
in the possession of the défendant prior to the bringing of the suit, 
'fhe statute is apparently framed to give the party whose copyright 
has been invad,ed complète relief by an action in which he can 
procure a condemnation of the infringing sheets, and at the same 
time recover, by way of compensation, a penalty for every sheet 
which he is entitled to condemn. The words "found in his posses- 
sion" aptly refer to a flnding for the purposes of forfeiture and con- 
demnation. The remedy by condemnation and forfeiture is only 
appropriat-e in a case where the property can be seized upon pro- 
cess ; and where, as hère, the forfeiture declared is against property 
of the "offender," it is only appropriate when it can be seized in his 
hands. The section contemplâtes two remédies, enforceable in a 
single suit, each of which dépends upon the same state of facts. 
The aggrieved party may, at his élection, pursue either one or both 
remédies. But it does not contemplate a recovery of penalties, ex- 
cept in respect to the sheets which can be condemned. We regret 
to feel constrained to place such a narrow interprétation upon the 
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statute, but ît cannot be given a more libéral one, consîstently with 
the language used. We conclude that the évidence was correctly 
excluded. 

The trial judge directed a verdict for the défendant upon the 
ground that the plaintiff had not complied with the requirements 
of section 4962 of the United States Revised Statutea. That section 
provides that no person shall maintain an action for the inf ringement 
of his copyright in a photograph unless he shall hâve given notice 
of his copyright by inscribing upon the tance or front of the copies 
of every édition published the words "Entered according to act of 

congress in the year by A. B. in the ofiBce of the librarian 

of congress, at Washington." The notice upon the plaintifE's copies 
was as follows: "Copyright 93, by Bolles, Brooklyn." The trial 
judge ruled this notice to be defective, because it omitted to give the 
ârst name or initiais of the plaintiff, or to state the year the copy- 
right was entered. 

The first objection to the sufficiency of the notice is met by the 
case of Lithographie Co. v. Sarony, 111 U. S. 53, 4 Sup. Ct. 279. 
In that case the court, after observing in its opinion that "the ob- 
ject of the statute is to give notice of the copyright to the public, 
by placing upon each copy, in some visible shape, the name of the 
author, the existence of tlie claim of an exclusive right, and the 
date at which this right was obtained," held that a notice as fol- 
lows, "Copyright, 1882, by N. Sarony," was a sufflcient compliance. 
The court said: 

"It clearly shows that a copyright is asserted, the date of which is 1882; and, if 
the name 'Sarony' alone was used, it would be a sufficient désignation of the author, 
until it is shown that there is some other Sarony, "V^Tien, in addition to this, the 
initial letter of the Christian name. Napoléon, is also given, the notice is complète." 

The gênerai rule is that in légal proceedings, and in notices pre- 
scribed by law, the full name of a party must be given, for the pur- 
poses of identification, and a désignation by the initial letter or let- 
ters of the Christian name will not sutflce. In the Sarony Case the 
court regarded the use of the initial as superfluous, and the use of 
the surname as sufiQcient, when it did not appear that the public 
were likely to be misled by the omission of the full name. In the 
présent case the notice not only gave the author's surname, but 
also his résidence; and it appeared by the évidence that the city of 
his résidence was also his place of business, and it did not appear 
that there was any photographer there or elsewhere of the name of 
Bolles. 

The second objection to the notice seems to be less substantial than 
the flrst. Concededly, if it had read "1893," instead of "93," the 
notice would hâve been sufficient. Could any person possibly be 
misled by the omission of the figures denoting the centhry? Photo- 
graphs are a production of the présent century, and no one would 
imagine that the figures "93" meant "1793," or any earlier time. 
Manif estly, they could not dénote 1993, or a future time, because 
they are the statement of an antécédent date, the time when the 
copyright was recorded in the office of the librarian of congress. 

We conclude, therefore, that the trial judge erred in ruling that 
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the, notice was injalid, and in directing a verdict for, the defendpjit 
upon thàt ^roun^, 

It bas been urged in behalf of the défendant in errer that, if the 
rujing of tlie court below proceeded upon erroneous reasons, never- 
thëless the judgment should be afifirmed, because no original, intel- 
lectual conception was involved in the production of the original 
photograph, and also because the notice inscribed upon the copies 
was so carelessly and inadequately printed as not to be visible to 
the eye. Whether a photograph is a mère manual reproduction cl 
subject-matter, or an original work of art, is a question of fact; 
and there is certainly sufficient évidence in the présent record to 
justify, if not to compel, the conclusion that the one in question 
embodies an exceptional degree of artistic conception and expression. 
It required the photographer to sélect and utilize the best effects 
of liglat, cloud, water, and gênerai surroundings, and combine them 
under favorable conditions for depicting vividly and accurately the 
View of a yacht under saiL Whether the notice was legibfy in- 
scribed upon the copies was also a question of fact for the jury. 

The judgment is reversed. 



CERBALINE MANUF'G 00. v. BATES et aL 

(Circuit Court, D. Indiana. January 2, 1897.) 

No. 8,910. 

1. Patents— CoSSTBOOTiox— Food Product. 

A patent for a new food product from maize, which includes huUing, granu- 
lating, and steaming, witliout cooking, and tlien pressing and drying the parti- 
cles, by "warm roUing," so as to reduce them to "dry, hard flakes," does not 
disclose that such a degree of beat is to be applied or deyeloped between the 
rolls as to couvert starch into dextrine; nor is this language sufficient to show 
that the invention consists in so adjnsting and crowding the rolls together as to 
develop by contact the necessary beat. 

2. Bame. 

The Gent process and product patent, No. 223,847, for improved alimeutary 
products from corn, is void for want of novelty and invention. 

This was a bill in equity by the Cerealine Manufacturing Com- 
pany against Hervey Bâtes and Hervey Bâtes, Jr., for alleged in- 
fringement of a patent for a food product from corn. 

This is a suit to restrain the alleged infringement of letters patent No. 223,847, 
dated January 27, 1880, granted to Joseph F. Gent, assignor to himself and GaS, 
Gent, and Thomas, for improved alimentary products from corn. The bill of com- 
plaint, which is in the usual form, was filed September 30, 1893. The answer dénies 
infringement, and allèges that the patent in suit is invalid for want of patentable 
invention, for want of novelty, and because the spécification of the letters patent 
does not set forth a complète or useful patentable invention, nor contain a fuU, clear, 
and exact description of the alleged invention, and of such manner of making or 
using the same sufficient to enable a person skilled in the art to make and use the 
alleged invention. It puts in issue substantially ail the allégations of the bill except 
the granting of the patent, and it sets up a large number of prior patents and pub- 
lications as exhibiting, in ail substantial and material respects, the alleged invention 
upon which the complainant's patent purports to rest. 

The file wrapper, in évidence, shows that, in his original application for a patent 
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for his alleged invention, the applicant set forth his spécification and claims therefor 
as foUows: 

"Be it known that I, Joseph F. Gent, of Columbus, in the county of Bartholomew 
and state of Indiana, hâve invented a certain nevv and useful improved alimentary 
product from corn, and do hereby déclare the following to be a full, clear, and exact 
description of the invention, such as will- enable others skilled in the art to which it 
appertains to make and use the saine: The object of my invention is to obtain, from 
the cereal known by the several names of 'corn,' 'Indian corn,' and 'maize,' a new 
alimentary product which, from itswhiteand flaky appearance, I term 'Snow Flake,' 
and to manufacture this new product in such a manner that it shall possess the 
quality of keeping in any climate. To thèse ends the first part of my invention 
consista of the new product, termed 'Snow Flake,' composed of dry flakes made fi-oni 
clipped and purified kernels of corn. The second part of my invention consists of a 
compound process, the first step of which consists of the séparation of the hulls and 
impurities from the kernels of corn by subjecting the corn to a dry clipping and 
craeking opération, and by separating the hulls and impurities from the heavier, 
coarser portions by sifting and winnowing, or either of thèse opérations, to obtain a 
purified, granular product. The second step of the process consists of the Steaminj: 
of the granular product for the purpose of softening and toughening the granules. 
The third step of the process consists of warm-roUing the soft and tough and wct 
granules for the purpose of pressing the granules into flakes, and of drying and harrt- 
ening the particles. In order that my invention may be clearly understood, I will 
proceed to describe the process which 1 hâve successfully practiced for the production 
of the new product from corn. The winnowed kernels of corn may be passed throngh 
* suitable mill to crack and huU them, and the eracked grits sif ted or bolted to sepa - 
rate the hulls as effectually as practicable, or such kernels of corn may be passed 
through a craeking, hulling, and separating mill of any known kind, to huU, clip, ami 
crack the kernels, as well as to separate the hulls and clipped portions from the 
granular eracked portions at one opération. The purified granular material is then 
subjected to a steaming action in any suitable vessel, the steaming being continued 
long enough to effect a softening and toughening of the granules. The damp ma- 
terial, which may first be drained and otherwise treated to free it from the greater 
part of the condensed water, is then pressed and dried, so that the particles shall 
assume the form and quality of dry, hard flakes. This drying and pressing I havc 
effected successfully by passing the damp material through between warm roUers; 
but many other means for accomplishing this step of my compound process will 
readily suggest themselves to any one skilled in the art. What I claim as my inven- 
tion, and désire to secure by letters patent, is: (1) As a new article of manufacture, 
the herein described alimentary product from corn which I term 'Snow Flake,' and 
which consists of dry, hard flakes, made from the huUed kernels. (2) The process. 
substantially as herein set forth, of making dry, hard flakes from huUed kernels of 
corn, for the production of a new alimentary product, which process consists of the 
following steps: First, granulating the corn in the dry state, and separating the 
hulls therefrom: second, steaming the granular material, to soften and toughen the 
particles; third, pressing and drying the particles, to reduce them to hard, dry 
flakes." 

The foregoing spécification and claims were sworn to by Joseph F. Gent, and filed 
in the patent ofiice September 1, 1879. On September 16, 1879, the application was 
rejected, on the ground that the process and product lacked novelty, in view of 
American patents Nos. 136,305, Febraary 25, 1873, to L. S. Chichester, and 174,340. 
March 7, 1876, to H. H. Beach. Thereupon the attorney for Mr. Gent submitted 
certain amendments to the spécification, not materially changing the same, and 
after considération the application was again rejected. 
In ruling against the amended application the patent ofiice said: 
"From a perusal of the spécification it would be inferred that applicant was the 
pioneer in this branch of industry. Instead of this the field is covered by prior 
inventors. The description fails to set forth the state of the art, as required by the 
office, under the décision in Ex parte Thompson, 16 O. G. 588, and rule 14, that 'a 
statement of what is old be made, the new thing be distinguished therefrom, and the 
object to be accomplished by the improvement be set forth.' It is not sufiicient that 
the références are criticised in the argument. Now, it is old to submit cereals to 
steaming and rolling, as in Ridge's patent, &4,341, August 31, 1869; steaming and 
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'grinding, m ta Beach'a process, cited; huUing, grinding, cooking in thîn sheet», and 
breaking or grinding, as siiown by 136,305, cited. Tlie applicant's objection t» thi» 
référence is tliat Cliichester's cereals are cooked. There is no évidence tliat appli- 
cant's are not cooked, as no degree of beat is mentioned in description or claim. Tbie 
cereals sold by the Cerealine Maniifacluring Company of New York are scoured, then 
hnlled, crushed, cooked, and desiccated, under patents 144,508, 153,240, 159,080, 
173,211, 184,887, etc. Nor is crushing or flattening à. new step. See patent 116,691, 
to Ourtis & Smith, July 4, 1871, in connection with softening by cooking. It is dis- 
claimed by, 198,192 to D'Hemense, December 18, 1877, and shown by patent 32,853 
(reissued 1,340), to S. R. Andres, July 23, 1861, and Oanadian patent, 9,341, Novem- 
ber 11, 1878. Thèse show the state of the art, and applicant should clearly distin- 
gnish his case therefrom. The article produced by the lirst three steps of the procès» 
claim is coinmon in the markets as 'hominy'; incUiding the next and also the last 
step they are the Cerealine Manufacturing Oompany's and Nutrio Manufacturing 
Company's prodtlcts; and, in view of the essential steps being in common use, no 
novelty is apparent in either product or process, as applicant can omit the first three 
by commencing with hominy. The application is rejected." 

Afterwards the spécification and claims, without any reyerifîcation, were amended 
to read as follows: 

"Be it known that I, Joseph F. Gent, of Columbus, Bartholomew county, and 
State of Indiana, hâve invented certain new and useful alimentary products from 
corn, and I do hereby déclare the foUowing to be a fuU, clear, and exact description 
of the invention, such as wUl enable others skilled in the art to which it appertains 
to make and use the same. The object of my invention is to obtain, from the eereal 
known by the several names of 'corn,' 'Indian corn,' and 'maize,' a new alimentary 
product, and to manufacture this new product in such a manner that it shall possess 
the quality of keeping in any climate. To thèse ends the first part of my invention 
consists of the new product, eomposed of dry flakes made from clipped and purified 
kernels of corn. The second part oî my invention consists of a compound process, 
the first step of which consists of the séparation of the hulls and impurities from the 
kernels of corn by subjecting the com to a dry clipping and craeking opération, and 
by separating the hulls and impurities from the heavier, coarser portions by sifting 
and winnowingj or either of thèse opérations, to obtain a purified granular product. 
The second atep.of the process consists of the steaming of the granular product for 
the purpose of softening and toughening the granules without cooking the same. 
The third step of the process consists of wann-roUing the soft and tough and wet 
granules for the purposes of roUing or pressing the granules into flakes, and of drying 
and hardening the particles. In order that my Invention may be clearly understood, 
I will proceed to describe the process which I hâve successfully practiced for the 
production of the new product from corn. The winnowed kernels of com may be 
passed through a suitable mill to crack and huU them, and the cracked grits sifted 
or bolted, toseparate the hulls aa efEectually as practicable; or such kernels of corn 
may be passed through a craeking, huUing, and separating mill, of any known kind, 
to hull, clip and crack the kernels, as well as to separate the hulls and clipped por- 
tions from the granular cracked portions, at one opération. The purified granular 
material is then subjected to a steaming action in any suitable vessel, the steaming 
being continued long enough to efCect a softening and toughening of the granules. 
The damp material, which may first be drained and otherwise treated to free it from 
the greater part of the condensed water, is then pressed and dried, so that the par- 
ticles shall assume the form and quality of dry, hard flakea. This drying and press- 
ing I hâve éffected successfully by passing the damp material through between warm 
rollers; but many other means for accomplishing this step of my compound process 
will readily suggest themselves to any one skilled in the art. I am aware that corn 
Vias heretofore been huUed and granulated and steamed, and therefore claim neither 
of thèse processes; nor do I claim, broadly, a process consisting of the huUing and 
granulating and subséquent steaming of corn. I claim this compound process only 
when combined with the step of pressing and drying, as hereinbefore set forth, by 
which step my process is distinguished from any heretofore known process for the 
treatment of com, and the conséquence of the practiclng of which step in my new 
process is the production of the new article herein described. What I claim as mj' 
invention, and désire to secure by letters patent, is: (1) As a new article of manu- 
facture, th« herein described alimentary product from corn, which consists of hnlled, 
dry, hard, uncooked flakes, made from the kernels. (2) 'The process, substantially 
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as herein set forth, of makiug drj', hard flakes from hulled kernels of corn, for the 
production of a new alimentary product, which process consists of the foUowing 
steps, viz.: First, crushing the corn in the dry state, and separating the huUs there- 
from; second, steaming the granular material, to soften and toughen the particles, 
without cooking the same; third, pressing and drying the particles, to reduce them 
to dry, hard flakes." 

The complainant, pending the suit, filed a disclaimer in the patent office of the fol- 

' lowing in his spécification, viz.: "But many other means for accompUshing this 

step of my compound process will readily suggest themselves to any one skilled in 

the art." The évidence taken in the case is voluminous, but it is not necessary to 

set forth any abstract of the évidence in this statement. 

Rowland Cox and Miller, Winter & Elam, for complainant. 
Duncan & Smith, Charles Martindale, and Robert H. Parkinson, 
for défendants. 

BAKER, District Judge (after stating the facts). It is apparent, 
from the foregoing statement, that the fleld for invention, in view 
of the prior state of the art, was reduced to narrow limita before the 
présent patent was applied for. This the applicant concèdes. He 
eays: 

"I am aware that corn has heretofore been hulled and granulated and steamed, 
and therefore claim neither of thèse processes; nor do I claim, broadly, a process 
consisting of the hulling and granulating and subséquent' steaming of corn." 

The additional step disclosed in the patent consists in passing the 
granules of corn, when hulled, granulated, and steamed, without 
cooking, through warm rolls, for the purpose of rolling or pressing 
the granules into flakes, and drying and hardening the same. The 
use of rolls for accomplishlng this purpose was a matter of common 
knowledge at the time the patent was applied for. It was also a 
matter of common knowledge that the friction occasioned by pass- 
ing grain or granules of corn between rolls so adjusted as to crush 
or flatten the same would produce beat, depending for its intensity 
on the closeness of the contact of the rolls to each other. If ail 
that the patent covers consists simply in hulling, granulating, and 
steaming granules of corn, and then passing the same between rolls 
so adjusted as to press the granules into dry, hard flakes, it would, 
as shown by the ruling of the patent office, be anticipated by prior 
patents, and void for want of patentable invention. 

Acquiescing in thèse vlews of the patent ofiQce, the applicant un- 
dertook and was permitted to escape ultimate defeat by so changing 
his spécification as to proride for steaming without cooking the 
granules of corn, to efifect a softening and toughening of the same, 
before passing them between warm rolls. It is difflcult to percelve 
how this change in the description of the process, nothing more be- 
ing disclosed, rendered the alleged invention patentable, when, with- 
out this change, it had been held not to be patentable. No new 
mechanical resuit in the product was claimed by reason of this 
change; nor is it suggested, or inf érable from anything found in the 
spécification and claims, that any chemical change in the product 
was produced by passing the wet granules, which had been steamed, 
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without cooking, between warm rolls. Feeling the force of thèse 
views, the learned counsel for the complainant maintains that: 

"The môist beat, friction, and pressure of the process are such that the flakes 
which are produced consist in part of soluble starch and dextrine." 

He insists, further, that the controlling feature of the new product 
consists in the présence of dextrine, and that flakes containing dex- 
trine resuit from the use of the process specifled in the patent. The 
claim of counsel for complainant that the word "hard," as applied 
to the flakes, ex vi termini imports the présence of dextrine, seems 
to me unfounded. The use of this word would appear to point to 
the mechanical efEeet produced by passing wet granules of corn be- 
tween warm rolls, so adjusted as to press and dry them, witho.ut 
producing any chemical change therein. The steaming of the gran- 
ules of corn, without cooking, would not produce dextrine; nor 
would warm rolls produce such resuit, unless a high degree of heat 
was produced in the rolls between which the granules passed. Dex- 
trine can be produced by subjecting starch to a heat of between 
170° to 200° Centigrade. Àm. Enc, Dict. tit. "Dextrine." It thus 
becomes apparent that a cooking température is required to couvert 
the starch in the granules of com into dextrine. This is conceded 
by complainant's expert, who claims that, while a cooking tempéra- 
ture is essential to produce dextrine, it is covered by the patent. It 
is évident that the granules of com must be subjected to a cooking 
température long enough to convert a portion of their starch cor- 
puscles into dextrine. This cannot be effected by steaming, with- 
out cookiQg, the sole purpose of which is alleged to be merely to 
soften and toughén the granules. The cooking heat must, there- 
fore, be found in the warm rolls. It is nowhere stated or indicated 
that the invention consisted in or depended upon crowding the rolls 
together suiSciently to develop a cooking température. 

It is not suflQcient that complainant, tn common with other manu- 
facturers, may hâve found that it was désirable, in the use of roller 
mills, to adjust the rolls to close contact, and run them at high speed. 
That is what thèse adjustments were placed in thèse mills for, from 
the time such mills were placed upon the market. If thèse adjust- 
ments had been set out in the spécification, the claims could not 
hâve been construed as resting upon them, unless they in terms lim- 
ited the invention to such adjustments or température. If such an 
élément had been unmistakably embraced in the spécification and 
claims as deflning the invention, it would be doubtful whether it 
could be sustained for making the ordinary adjustments of a roller 
mill which used only those adjustments which were commonly found 
in such mills as were sold upon the market for the purpose of vary- 
ing, at the will of the operator, the closeness of contact and the 
speed of the rolls. It would seem that, when mills provided with 
such adjustments were sold in the iharket, the purchaser would be 
entitled to use such adjustments to the extent of their capacity, and 
that the office of the mill could not be appropriated, under the guise 
of being part of a procçss patent, by a person who had not invented 
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the macMnery or its adjustments, and who only used it for crusU- 
ing or pressing ceréals, the purpose for which it was made and sold. 

If it was already known to those skilled in the art that increased 
pressure would produce the desired resuit, so that the public did 
not need to be told either what pressure to apply, or that unusual 
pressure was to be applied, in order to secure the desired degree of 
hardness in the flakes, there would hâve been no room for invention, 
and nothing to sustain a patent, in making the requisite adjust- 
ments for this purpose. If, on the other hand, it did require inven- 
tion to discover that a particular adjustment, or a particular tem- 
pérature in the rolls, would produce a new and useful product, dif- 
férent from any theretofore obtained by the use of rolls upon crushed 
cereals, it would be essential to the validity of a patent resting on 
such a discovery to show clearly and unmistakably that the inven- 
tion consisted in and depended upon such adjustment or tempéra- 
ture, giving some intelligent guide as to what degree of closeness, 
or of speed, or of température, of the rolls was required, or, at least, 
what degree of cooking was essential to the invention. The words 
"pressing and drying" convey no indication that the rolls are to be 
set doser than they are set when ordinarily in use for crushing corn. 
On the contrary, they convey the idea that they are to be set further 
apart, so as to press and dry, and not crush, the granules. The term 
"warm-rolling" conveys no information or suggestion that the rolls 
are to be raised to a degree of beat sufflcient to convert starch into 
dextrine. This term conveys no definite idea as to the degree of 
heat to which the rolls must be raised in producing the dry, hard 
flakes of the patent. The term "warm-rolling" does not naturally 
suggest to the mind such a degree of heat as is necessary to convert 
starch into dextrine. 

The process does not seem to me to présent anything novel in any 
of its steps, or materially différent from what was familiar in the 
methods of the treatment of grain in common use. And the prod- 
uct of the process is not shown by the spécification and claims to 
constitute any new or useful product, nor can the flake, containing 
dextrine as its most important and distinguishing feature, be pro- 
duced without subjecting the wet granules of corn to a cooking tem- 
pérature, which is not disclosed in the patent. I do not think the 
complainant is entitled to maintain its patent for a product of corn 
in the form of a flake, which consists, in part, of soluble starch and 
dextrine. The applicant, at and for some time after the granting 
of the patent, warmed his rolls artiflcially, and only dispensed with 
such artiflcial heat after discovering that the friction of the rolls 
produced sufflcient heat to secure the desired degree of dryness and 
hardness in the flake. 

I am not satisfled that the défendants infringe the complainant's 
process, even if its patent were held valid. The défendants sprin- 
kle their granules of corn with water at the température of from 
80° to 120° Fahrenheit, and carry them through a System of convey- 
ors to a bin, from which, in about three hours, they are elevated and 
passed between rolls having only such heat as is produced by the 
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friction of the rolls. In view of ail the évidence in the case, I am of 
opinion that the complainant has failed to maintain its Mil, and 
that the same must be dismissed, for want of equity, at its costs. 



CAMPBELL PRINTING-PRESS 00. t. PRIETH et al. 

(Circuit Court, D. New Jersey. January 7, 1897.) 

1. Patents— Pkeliminart Injusiotion— Adjudications in Otheu CnioniTS. 

Upon an application for a preliminary injunctlon, based upon a final decree 
in another circuit, tlae court, sa long as that decree stands unrevoked aud 
uniDodified, will not consider any suggestions that it is irregular and of doubt- 
ful validity. 

2. Same — Bond for Damages. 

Upon an application for a preliminary injunction, based upon a final déci- 
sion in another circuit, where the case made is practically the same, and no 
spécial hardship to défendant is shown, the court will not permit a bond to 
be given to respond in damages, in place of the temporary injunction prayed. 

This was a suit in equity by the Camphell Printing-Press Com- 
pany against Benedict Prieth and others, to restrain the use of a 
machine alleged to be an infringement of a patent relating to print- 
ing presses. The cause was heard upon an application for an in- 
junction pendente lite. 

Louis W. Southgate^ for complainant. 
Alexander & Dowell,; for défendants. 

KIRKPATRICK, District Judge. The facts of this case, as pré- 
sent ed by the bill of complaint and answering afiQdavits> are thèse: 
That the complainant is the assignée of a patent, No. 376,053, is- 
sued to one Stonemetz for improvements in printing presses; that 
it has brought suit against Marden & Eowell in the United States 
circuit court in the district of , Massachusetts for the improper use 
of a machine similar to the.çme now complained of, charging it to 
be an infringement upon said patent; that, af ter hearing, the said 
circuit court adjudged the complainant's patent to be valid, held 
the Marden & Rowell, machine to be an infringement, and enjoined 
its use by them- From this decree an appeal was taken, and after- 
wards dismissed, on motion of the défendants in said suit, without 
préjudice. A new hearing was asked on the groundi of newly-dis- 
covered eyidence, and granted ; but such proceedings were had that 
at this time there stands a final decree in the United States circuit 
court for the district of Massachusetts, dated December 16, 1895, 
adjudging the Marden & Rowell machine to be an infringement 
of the complainant's patent, and an injunction against the use of the 
inf ringing machine. It also appears that the Marden & Rowell 
machine was manufacturçd by the Duplex Printing-Press Company; 
that the suit against Marden & Rowell wfts defended by counsel of 
the Duplex Company; that, after the entry of the said interlocutory 
decree, a suit was instituted by the complainant against the Duplex 
Printing-Press Company in the United States circuit court in the 
district of Michigan to restrain the manufacture by them of ma- 
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chines similar to the Marden & Rowell machine; that an injunction 
was granted by the United States circuit court for tbe district of 
Michigan ; and that, upon an appeal to the circuit court of appeals 
of the Sixth circuit, the défendants were permitted, for reasons given, 
to complète the machines then in course of manufacture upon giving 
a bond in the sum of $25,000. It is admitted by the défendants that 
the machine now being used by them is similar to the Marden & 
Eowell machine, which was the subject-matter of the litigation in 
the United States circuit court of Massachusetts, and it is alleged 
by them to be one of the machines for the manufacture of which a 
bond was exacted in the circuit court of appeals of the Sixth circuit. 

It is a well-settled principle, and one beyond controversy, that 
when a f ull, fair, and bona fide hearing has been had upon the merits 
of the case, and the validity of a patent, or any claim thereunder, 
passed upon by one circuit court, such détermination shall, upon an 
application for a preliminary injunction, be sufficient ground for 
granting the same by another circuit court, when the parties are 
practically the same; and the suggestion of newly-discovered évi- 
dence will not be regarded, unless it be of so great weight as to sat- 
isfy the court that, if presented at the former hearing, it would hâve 
been sufficient to hâve changed the resuit. Accumulator Co. v. Con- 
solidated Electric Storage Co., 53 Fed. 796; Electric Manuf'g Oo. 
V. Edison Electric Light Co., 10 C. C. A. 106, 61 Fed. 834. But it is 
contended that the decree of the United States circuit court of the 
district of Massachusetts, while apparently final, is irregular, and 
of doubtful validity. With thèse 'questions this court will not deal. 
So long as the decree of the circuit court of the district of Massa- 
chusetts stands unrevoked and unmodified, the comity which exists 
between fédéral courts justifies this court, upon an application of 
this kind, in accepting its conclusions. 

This view was adopted by the United States circuit court for the 
district of Michigan, where a preliminary injunction was granted as 
of course, prohibiting the manufacture of machines similar to the 
Marden & Rowell machines, the use of which had been enjoined 
in Massachusetts. It was recognized in the circuit court of appeals 
for the Sixth circuit, where, it is true, the injunction of the circuit 
court of Michigan was so far modified as to permit the défendants 
to continue manufacturing upon their giving bond in the sum of 
125,000; but that appears to hâve been upon the ground that the 
complainants were not at that time actively engaged in the manu- 
facture and sale of thèse patented machines, while the défendants 
had in their employ a large number of men, who would hâve been 
thrown out of work by the continuance of the injunction of the 
United States circuit court for the district of Michigan. Both courts 
recognized the rights of the complainants as determined by the 
United States circuit court of the district of Massachusetts, though 
at that time the decree was only interlocutory, and gave such relief 
as the nature of the case presented to them seemed to require. 

It appears, from the complainant's bill filed herein, and the affi- 
davits annexed thereto, that, since the date of the decree of the 
7TF.-«2 
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circuit court of appeals for thé Sixth circuit, the condition of things 
has been changed. The complainants are now endeavoring to get 
tlie full beiieflt of their invention by the manufacture and sale of 
their patented machines to the trade. To permit another machine 
to suçcessfally compete with them, and drive them f rom the market, 
by the usé of their own patented Invention, and remit them to their 
action for damages in perhaps a multitude of suits, is not the pro- 
tection contemplated bv law. Edison Electric Light Oo. v. Phila- 
delphia Trust, Safe-Deposit & Ins. Co., 60 Fed. 397; Philadelphia 
Trust, Safe-Deposit & Ins. Co. v. Edison Electric Light Co., 13 C. G. 
A. 40, 65 Ped. 551. 

This application is resisted upon the ground of the great hard- 
ship it will inflict upon the défendants Prieth, and the confusion an 
injunction would cause in the conduct of their business of publish- 
ing a daily newspaper. The afildavits disclose the f act that the 
infringing machine has only just now been installed; that it had 
been in opération but a te-w days prior to the flling of this bill of 
complaint ; that the old Hoe press used by the défendants, and upon 
which their work had theretofore been done, is still in their posses- 
sion, and capable, at slight expense, of being put in condition to do 
their work; so that, if given a few days' time, the défendants will 
be able to conduct their business as cheaply and expeditiously as 
before the Duplex press was installed. They will not be subjected 
to any inconvenience which they might not hâve anticipated. 

It is charged in the bill that défendant Prieth had notice of com- 
plainant's claim that the ma.chine*fumished by the Duplex Company 
was an infringement upon their patents. This is substantially ad- 
mitted by défendants when they say: 

"The agents of the Oampbell Printiag-Press Company finally attempted to ca- 
jole us into purchasing oue of their multipresses by threats of suit, and alleg- 
ing that they had compelled various papers to settle on a basis of $2,500. I 
personally investigated the matter, and found that such was not the fact, except 
as to settleJnent of Marden & Rowell suit." 

I think the complainants are entitled to an injunction, as prayed 
for in their bill. 



VOLKMANN v. DOHNHOFF. 

(Circuit Court of Appeals, Second Circuit. January 7, 1897.) 

Patents — Infringement — Vending Machines. 

The Sielaff patent. No. 378,982, for a vending machine, being an ap- 
paratus for the sale and delivery of small articles, which is put in opération 
by the introduction of a coin of determinate size, construed, and held not in- 
fringed as to claims 1 and 3. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity by John H. Volkmann against Hermann 
DohnhofE for alleged infringement of a patent for a vending machine. 
The circuit court dismissed the bill, and the complainant has ap- 
pealed. 
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Arthur y. Briesen, for appellant 

Rowland Cox and Wm. Lowell Putnam, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. ITie bill in equity in this case was 
based upon the aJleged infringement by tlie défendant of claims 1 
and 3 of letters patent No. 378,982, dated March 6, 1888, and issued 
to Max Sielaiï for a vending machine, which is an apparatus for the 
sale and delivery of small articles, and is put into opération by the 
introduction into the machine of a coin of determinate size. The 
machine of the patent belongs to that class of machines in which the 
coin becomes a part of the means which deliver the package to the 
purchaser, and the invention was the described means by which a 
coin of the detennined diameter was alone permitted to put in mo- 
tion the meehanism which transmitted the package. In the ma- 
chine of the patent, the coin of the proper and determinate size is 
dropped into a slit fonned in one, or partly in one and partly in the 
other, of two movable arms, pivoted one aboTe the other, called, re- 
spectively, the "transmitter" and the "transmitted arm." The coin, 
if of the right diameter, is suspended between one end of the slit and 
a ledge, or stationary support, at the other end; but, if it is of too 
small diameter, it will fall through, and be inefflcacious. If it is of 
the proper diameter, a pull upon the transmitter pushes it against 
the coin, which is thus brought into contact with the transmitted 
arm, and in tum pushes it so that the meehanism for delivery is 
operated. 

The two claims which are said to hâve been infringed are as fol- 
io ws: 

"(1) In a meehanism for transmitting motion by means of a coin, d, of deter- 
minate size, the combination of the movable coin-grasping arms having a coin- 
receiving Blot or slit, through the médium of a coin hold, in which slot or slit 
motion can be transmitted f rom one to the other of said arms, with the stationary 
ledge, c, bounding one end of said slot or slit, the arrangement being such that 
the coin, when dropped edgewise into the 'slot or slit, will be suspended in that 
position between one end of the slot and the stationary ledge, c, at the opposite 
end, substantially as and for the purposes hereiubefore set forth." 

"(3) The combination, with the coin-guiding tube, k, and the meehanism for 
delivering a determinate supply of any ware, of the morable coin-grasping arms, 
having a coin-receiving slot and the stationary ledge, c, between which and the 
opposite end of the slot the coin is suspended in edgewise position; that one of 
the movable arms to which movement is transmitted through the coin being con- 
nected to, and adapted to operate, tho said delivering meehanism, substantially 
as and for the purposes hereiubefore set forth." 

In the defendant's machine, two slides, not pivoted, but sliding 
one above the other, and disconnected from each other, until they 
are locked or wedged together by a coin of the proper size, corre- 
spond to the transmitter and the transmitted arm, and are called the 
"actuating" and the "delivery" slide. The coin is dropped through a 
slit, and rests upon two stationary, downwardly beveled lugs, one on 
each side of the frame, and below the center of the coin, which is pre- 
vented from falling by the fact that its upper edge rests in the slit 
through which it was dropped, midway between the ends of the slit. 
When the actuating slide is pulled oat, a horn which projects from its 
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under side pushes against the center of the back face of tlie coin, and 
presses it forward so that the lower part of its front face is held 
against an upward projection of tlie delivery slide. As tlie two 
slides are thus fastened together, tlie movement of the actuating 
slide communicates motion to the delivery slide. 

The question of infringement is the important one in the case, and 
can be answered by determining whether the defendant's machine 
is outside the self-imposed boundaries of the olaims. Prior to Siel- 
aff's invention, patents existed which described machines in which 
the coin was made to operate the mechanism for delivery, and in 
which the machine was intended to be operative only when supplied 
with a coin of the proper dénomination. The eomplainant's expert 
says that the novelty of Sielaiî's invention consisted in introducing 
means for the initial measurement of the diameter of the coin be- 
tween the solid support and the end of the slot, so that a coin of 
too small diameter should be dropped out of the operative position; 
and he finds the defendant's means of initial measurement in the 
space bounded by the two solid lugs, between which the coin rests, 
and by which, it is supported in part. The spécification said that 
the slot was in one, or partly in one and partly in the other, of the 
ooin-grasping arms; and the claim requires that the coin should be 
suspended edgewise between one end of the slot and the stationary 
ledge at the opposite end, whereas the defendant's slot is a space 
below the slit through which it is dropped, and is bounded by two 
stationary lugs. The description of the patented machine shows 
that the slot was to be created by means of a movable arm, and that 
the means for grasping and retaining a coin of the proper diameter 
were to be a stationary ledge at one end of the slot, and the other 
end of the slot which was a part of a moving arm. It is a strain 
upon language to call the space into which the coin falls the "slot"' 
of the patent, and to say that it is the eoin-receiving slot which the 
coin-grasping arms of the patent were to hâve. But, in order to 
make th,e two mechanisms patentably alike, the strain upon the lan- 
guage of the claims is necessary, because the coin-grasping and coin- 
moving mechanism of the patent is very simple, while the defend- 
ant's corresponding mechanism is complex. Moreover, it was ap- 
parently made complex, soas to hâve a coin-grasping set of devices 
which do their work in a way différent from that of their predeces- 
sors. 

The decree of the circuit court is afQrmed, with costs. 



BOWBRS DREDGING CO. et al. v. NEW YORK DREDGING OO. et al. 

(Circuit Court, D. Washington, W. D. December 16, 1896.) 

1, Pabties in Patent* Suits. 

A principal contracter, whose subcontractor uses an alleged infringing ma- 
chine in doing the work, is a proper défendant to an infringement suit, and 
cannot be heard to say tliat its subcontractor should be made a défendant. 
3. Bame—Corpokations— Employés and Agents. 

A corporation sued for infringement cannot be heard to complain because its 
employés and agents hâve been joined as defendantâ. 



BOWERS DEEDGING CO. V. NEW YORK DEEDGIKG OO. 981 

8. Patent Isfkingemext Sdits— Preuminaet Ixjusctions. 

in a suit founded upon a patent, the complainant is not entitled to a pro- 
visional injunctioii pendente lite, unless the patent has been previously estab- 
lished by the final judgment of a court of compétent jurisdiction, after a full 
hearing upon the merits, or unless it be showai by clear and satisfaotory évi- 
dence that the patent is valid, and that the défendant intends to, and will it 
not restrained, infringe the same, and that such infringement, during the con- 
tinuation of the litigation, will work irréparable injury to the complainant. 

4. Same— Priob AnjuDicATroNs— Deckees bt Consent. 

Judgments and decrees entered by consent, pursuant to a compromise, be- 
tween the parties in patent cases, do not establish the validity of patents in- 
voWed. 

B. Bame — AppEALED Cases. 

A judgment or decree upholding the validity of a patent cannot be regarded 
as final, for the purjwse of establishing the validity of a patent, if the causi.' 
in which such judgment or decree has been rendered has been subsequently 
removed into an appellate court for review, and remains undetermined and 
pending in the appellate court. 

6. Samb— When Ixjuxction Granted. 

In suits upon patent rights, so long as there is a substantial controversy as 
to the equities of the parties, maintained in good faith, the court will not dis- 
pose of those equities on a motion for an interlocutory injunction; and such 
relief will be refused where the granting of the application mîght seriously 
imperil the défendants' rights, and its refusai will not endanger the plaintiffs' 
rights to the same estent. 

In Equity. Bill for an injunction by the Bowers Dredging Com- 
pany, Alphonzo B. Bowers, and John B. Brown, against the New 
York Dredging Company and certain employés and agents of said 
Company, to restrain the défendants from infringing United States 
patent No. 318,839, for a dredging machine, granted to Alphonzo 
B. Bowers. The cause was heard upon the complainants' applica- 
tion for an injunction pendente lite. 

John H. Miller and Campbell & Powell, for complainants. 
R. Percy Wright and E. C. Hughes, for défendants. 

HANFOED, District Judge. The patent upon which this suit 
is founded is described in the opinion of Judge McKenna in the 
case of Bowers v. Von Schmidt, 63 Fed. 572-584. The Mil of com- 
plaint and aiîSdavits on part of the complainants show that the Bow- 
ers Dredging Company is a corporation organized under the laws 
of the state of Illinois, and is operating and tjansacting business 
in the state of Washington, and, by an assignment from the pat- 
entée, has the sole right to use the invention covered by the above- 
mentioned letters patent, within the boundaries of the state of 
Washington, except at G-ray's harbor; that said patent was duly 
issued to Alphonzo B. Bowers, in the year 1885, and that, since the 
date thereof, the utility and value of the patented invention hâve 
been recognized and admitted by many persons interested in the 
use of machinery for dredging and deepening the channels of rivers 
and waterways, and the invention has been successfully used in 
numerous places within the United States, and large amounts of 
capital hâve been expended in the construction of machinery ac- 
cording to the spécifications and drawings of said patent, and oper- 
ated successfully under licenses from the patentée; that a large 
number of suits and actions hâve been commencçd and prosecuted 
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for infringements of said patent, which suits and actions hâve been 
compromised and settled; that in a suit in equity upon said patent 
by Alphpnzo B. Bowers, against A. W. Von Scbmidt, in tbe United 
States circuit court for the Northern district of California, after a 
trial upon the merits, a décision and decree were rendered by the 
said court in favor of said Bowers, and against Von Schmidt, where- 
by the lOth, 15th, 25th, 53d, 54th, and 59th claims of said pat- 
ents were upheld, and the validity thereof established; that sub- 
sequently an action at law and a suit in equity were commenced 
in the United States circuit court for the Northern district of Cal- 
ifornia, by the said Alphonzo B. Bowers, against the San Francisco 
Bridge Company, for infringing the several claims of said patent 
above enumerated, by using a certain dredging vessel and machin- 
ery named the "Atlas," and sometimes called the "Oakland"; that, 
in said action and suit in equity, the défendant therein, in its dé- 
fenses, disputes the validity of said patent; but no attack upon 
said patent in any judicial proceeding has been successful, and a 
great deal of testimony has been taken, to be used upon the flnal 
hearing in the said suit in equity, which, in the opinion of counsel, 
is amply sufflcient to establish the validity of said patent. The bill 
of complaint aiso avers that the New York Dredging Company has 
entered into contracts for dredging in the harbors of Olympia and 
Everett, and in Swimomish Slough, within this state, which con- 
tracts were obtained by bidding in compétition against the complain- 
ant the Bowers Dredging Company; and that, in making said im- 
provements, a certain dredging machine, called the "Atlas," which 
is an infringement of said patent, and is the identical dredger in- 
volved in the litigation with the San Francisco Bridge Company, 
above mentioned, is being used; and that, by the use of said in- 
fringing machinery during the pendency of this suit, the Bowers 
Dredging Company will suffer damages, for which there exists no 
adéquate remedy at law. 

The défendants, without having answered the bill of complaint, 
hâve, by affldavits, denied the equities of the bill, by alleging that 
the said patent is void for want of novelty and invention; and, if 
valid at ail, the same does not cover nor vest in the complainants 
any right to a monopoly in the use of such machinery as the de- 
fendants are using, and they deny that the machinery in the dredg- 
ing machine called the "Atlas" in any wise infringes the ai'oresaid 
patent. It is also shown on behalf of the défendants that the New 
York Dredging Company is not engaged in making the improve- 
ments referred to, nor in the use of the dredger Atlas, but that, 
having obtained contracts for making said improvements, has sublet 
the work to the San Francisco Bridge Company, the défendant in 
the action and suit above referred to. The défendants also show 
that the décision and decree in the case of Bowers v. Von Schmidt, 
above referred to, has been, in effect, suspended by the taking of 
an appeal in said cause to the circuit court of appeals for the Nintb 
circuit, and that said cause remains nndetermined and pending in 
said appellate court; and they also show that important évidence 
not submitted upon the trial of said cause in the United States dr- 
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cuit court for tlie Northern district of California bas been discov- 
ered, whicli eau be now produced, wliereby they can prove that the 
said Alphonzo B. Bowers was not the original and pioneer inventor 
of machinery for excavating under water, and carrying the material 
excavated, and depositing the same at a distance, in one opération, 
by hydraulic process and atmospheric pressure, but, on the con- 
trary, improvements in apparatus for raising mud and soil from the 
bottoms of rivers and other waterways, and depositing the same 
upon the banlj or elsewhere, similar to the machinery in the Atlas, 
are fully described, and spécifications and drawings therefor were 
published in the year 1856, in an English patent, granted to Lewis 
Schwartzkopff, and a copy of said English patent has been produced 
and submitted for the inspection of the court. A large number 
of other American and foreign patents hâve also been introduced 
upon the hearing, for the purpose of showing that the Bowers pat- 
ent, instead of covering an original and pioneer invention, was an- 
ticipated by numerous prior patented inventions, and that said Bow- 
ers patent, if valid for any purpose, covers only improvements in 
machinery previously well known and in gênerai use. The défend- 
ants also show that the action and suit in equity against the San 
Francisco Bridge Company, in the United States circuit court for 
the Xorthern district of California, Is being defended in good faith, 
and no final adjudication has been obtained therein; that the ac- 
tion at law referred to came on for trial before the court and a jury, 
and the trial resulted in the disagreement of the jury; and, in the 
equity case, Judge McKenna refused to grant an interlocutory in- 
Junction, upon the ground that, the San Francisco Bridge Company 
being sol vent, the complalnants hâve an adéquate remedy in an 
action for damages. See Bowers v. Bridge Co., 69 Ped. 640-645. 

Connsel for the respective parties hâve been energetic and pains 
taking in making a full présentation of questions as to the merits 
of the Bowers patent; and on the part of the défendants it is in- 
sisted that the San Francisco Bridge Company is a necessary party 
to this cause. This last point will be flrst disposed of. I hold that 
the New York Dredging Company, being the principal contractor, 
and responsible for making the improvements described, in which 
the Atlas is employed, and having failed to enter a disclaimer, is 
a proper party to the suit, and that said company has no right to 
coraplain because the défendants Lockwood and others hâve been 
joined as co-defendants, nor should said company be heard to say 
that its subcontractor, the San Francisco Bridge Company, should 
be made a défendant in the cause. 

I deem it unnecessary at this stage of the case to make a careful 
and minute examination of the détails of the several claims of the 
Bowers patent involved in this controversy, and to make the com- 
parisons with the numerous spécifications and drawings introduced 
upon the hearing, for the purpose of showing the prior state of the 
art, which would be necessary to an intelligent décision of the ques- 
tions affecting the main controversy which counsel hâve argued. I 
hold that the court is justified in reserving its opinion upon ques- 
tions going to the merits whenever there appears to be a recog- 
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nized principle of law which must govern the décision of the partic- 
ular questions necessary to be considered in ruiing upon the appli- 
cation for an interlocutory order. 

From the considération which I hâve given this case, I flnd that 
the following principles must be applied in making my décision: 
First. In a suit founded upon a patent, the complainant is not en- 
titled to a provisional injunction pendente lite, unless the patent 
has been previously established by the final judgment of a court 
of compétent jurisdiction, after a full hearing upon the merits, or 
unless it be shown by clear and satisfactory évidence that the pat- 
ent is valid, and that the défendant intends to, and will if not re- 
strained, infringe the same, and that such infringement, during the 
continuation of the litigation, will work irréparable injury to the 
complainant. Second. Judgments and decrees entered by consent, 
pursuant to a compromise, between the parties in patent cases, do 
not establish the validity of patents involved. Third. A judgment 
or decree upholding the validity of a patent cannot be regarded as 
final, for the purpose of establishing the validity ot a patent, if 
the cause in which such judgment or decree has been rendered has 
been subsequently removed Into an appellate court for review, and 
remains undetermined and pending in the appellate court. Pourth. 
In suits upon patent rights, so long as there is a substantial con- 
troversy as to the equities of the parties, maintained in good faith, 
the court will not dispose of those equities on a motion for an inter- 
locutory injunction, and such relief will be refused where the grant- 
ing of the application might seriously imperil the défendants' rights, 
and its refusai will not endanger the plaintifls' rights to the same 
extent. 2 High, Inj. § 939. 

The application of thèse principles must deprive the complainants 
at this time of ail right to rely upon prior adjudications. They 
come into this court virtually confessing that the validity of the 
Bowers patent has never been established by a final adjudication in 
any litigated case, and that the question whether or not the iden- 
tical dredging machine complained of in this case as an infringement 
of their rights under the patent does infringe is the subject of con- 
troversy and litigation in another court. So long as that contro- 
versy continues, the ruies of chancery practice preclude the grant- 
ing of afSrmative relief, until after a full considération of the évi- 
dence upon the final hearing, and a décision in their favor upon the 
merits. 

In the case of Jensen v. Norton, 12 C. C. A. G08, 64 Fed. 662-664, 
the circuit court of appeaJs for this circuit gives another rule, in 
the following words: 

"When a plaintiff in a court of equity brings a suit in good faith to obtain 
préventive relief against a threatened injury, and makes a showing of facts 
sufficient to constitute a cause of action within the jurisdiction of the court, and 
shows that his adversary intends to, and will, are a hearing can be had, com- 
mit acts which may work irréparable injury to him, it becomes the duty of the 
court to exercise its powers at once, by issuing an injunction, so as to maintain 
the status quo until the cause can be properly heard and decided." 

That was a case in which the patent sued upon had been sus- 
tained and given a broad construction by the final décision of the 
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court of last resort. The défendants admitted doing the acts which 
were complained of as infringing, and resisted the application for 
au interloeutory injunction, on the ground that the machinery which 
they had constructed for doing exactly the same kind of work by 
substantially the same process as the mechanism described in the 
plaintiffs' patent was, nevertheless^ so différent in the détails of 
its construction and opération as to avoid infringement, and they 
relied entirely upon a comparison of the différent de vie es to make 
their défense good. The rule applied in that case, while of gên- 
erai application, has its limitations. It is not necessarily inconsist- 
ent with the principles above set forth. The chancellor is called 
upon to exercise a sound discrétion, and, upon considération of ail 
the recognized rules governing equity practiee, and the facts in eaeh 
particular case, he must apply the rule which will come the nearest 
to working out complète equity between the parties. Now, as I 
View the situation of the parties, the défendants and people to be 
beneflted by the harbor improvements which they hâve undertaken 
to make will probably sustain heavy losses, and be subjected to in- 
coQveuience, by being prevented from using the Atlas, and, if it 
should be finally adjudged that this vessel is not an infringement 
of the valid claims of the Bowers patent, they will hâve suffered 
deprivation of légal rights, for which they will be without adéquate 
remedy. On the other hand, if the plaintiffs flnally prevail, the ex- 
act amount necessary to compensate them for the infringement eau 
be computed and recovered in an action for damages. The show- 
ing as to the solvency of the défendants goes only to this estent: 
that the New York Dredging Company does not own property with- 
in this jurisdiction. From this I may fairly infer that said company 
is responsible, and any liability for damages which it may incur 
can be, with but little extra trouble, enforced by a court having 
jurisdiction where its property may be found. 

It is my conclusion that there must be a decree denying the prés- 
ent application, but with leave to renew the application before the 
final hearing, upon a further showing, if the complainants shall 
elect to do so. 



H. w. JOHNS MANUF'G CO. v. ROBERTSON et al. 

(Circuit Court of Appeals, Second Circuit. January 7, 1897.) 

1. Patents— Equivalents— AsBBSTUs Rope Packixg. 

In an asbestus rope for steam paclcing, a sizîng made of starch, to cause 
the asbestus strands to sticlc to the central core of the rope, is not the équiva- 
lent of a solution of India rubber, which saturâtes the core to make it elastic. 

2. Same. 

The Johns patent, No. 257,167, for an asbestus rope steam packing, con- 
strued, and hcld not infringed as to the third claim. 60 Ped. 900, afBrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity by the H. W. Johns Manufacturing Com- 
pany against Henry M. Robertson and George T. Sinclair for in- 
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fringement of a patent for an asbestus rope steam packing. The 
circuit court dismissed the bill, holding that the claim sued on must 
be so limited by référence to the spécifications as to avoid infringe- 
ment, and, if not so limited, that it was anticipated. 60 Ped. 900. 
The complainant bas appealed. 

Edmund Wetmore, for appellant. 

Joseph D. Gallagher and Hugh C. Lord, for appellees. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from a decree of the 
circuit court for the Southern district of New York which dismissed 
the bill brought by the H. W. Johns Manufacturing Company 
against the défendants for an infringement of letters patent No. 
257,167, dated May 2, 1882, and issued to Henry W. Johns, for 
an asbestus rope steam packing. In Judge Townsend's opinion the 
full text of the spécification is quoted (60 Fed. 900), from which it 
appears that the entire invention was an asbestus rope, with or 
without a central core of asbestus or hemp; the outside flbers of 
the rope being laid fiât in the direction of the rope, and the in- 
terstices between the outside strands being fllled or evenly built 
up by a sizing composed wholly or in part of asbestus. The spéc- 
ification adds that "the central strand may be saturated with a 
solution of India rubber, which I find imparts a degree of elasticity 
which does not interfère with the solidity of the packing." An ex- 
amination ot the descriptive part of the spécification, apart from 
the claim, would lead the mind to suppose that this addendum was 
not an intégral part of the invention, but was a détail which was, 
if used at ail, to be employed in connection with the external paste 
coating of the rope, which apparently constituted the significant 
feature of the improvement. The third claim, however, is as fol- 
lows: "The asbestus rope packing for steam joints, composed of a 
séries of strands of asbestus, with a central core saturated with a 
solution of India rubber, as hereinbefore set forth." The corre- 
spondence between the patent office and the patentee's attorney 
shows that the patent office allowed this claim; the patentée having 
pointed out that it was for a central core saturated with a solution 
of India rubber, and not for a 8olid rubber core which had been 
previously used. The défendants sell an asbestus packing not ex- 
temally cemented, but having a central core, upon which a sizing 
made of starch is used to cause the qutside strands to adhère to 
the inside core. The question is one of infringement, and is wheth- 
er starch can be considered an équivalent of India rubber, in this 
patent. 

The complainant does not take the position that the adhesive prop- 
erty of the India rubber solution produced an unanticipated benefit, 
by causing the outside strands to stick somewhat to the central 
core. but its theory is that the claim spécifies India rubber gener- 
ally, — an article which has many known qualities, among which is 
adhesivenese, — ^and therefore ail materials which cause adhesiveness 
are équivalents. Thus, the expert for the complainant understands 
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that any solution which will be adhesive, but will not impart a 
degree of elasticity wliicli interfères with the solidity of the pack- 
ing-, and will permit the séparation of the strands, will be within 
the patent ; and he f urther understands that the starch sizing, while 
adhesive, has not imparted a degree of elasticity which interfères 
with the solidity of the packing, and is therefore the équivalent of 
India rubber. The argument of the complainaut is to the effect 
that India rubber has known qualities, and therefore any material 
which ha^ any of the qualities of India rubber which hâve proved 
to be useful in rope packing is an équivalent. The spécification 
does not permit this construction of the claim. No allusion was 
made to the adhesive quality of India rubber. It was to be used 
simply to impart elasticity, and not to impart adhesiveness; and 
the spécification would be satisfied if the saturated eore was not, 
and was so made as not to be, adhesive. Its language obviously 
meant that the central strand is saturated with an India rubber 
solution, so as to produce elasticity . in the core, and thereby elas- 
ticity in the rope; and the meaning of the claim is, an asbestus rope, 
its central core being saturated with an India rubber solution for 
the purpose named in the spécification. It is true that an inventer 
eau secure, by means of his patent, the use of the patented combi- 
nation for bénéficiai purposes which were unknown to him, and 
"is entitled to the beneflt of ail the uses to which it [the patented 
machine] can be put, no matter whether he had conceived the idea 
or not." Roberts v. Byer, 91 U, S. 150; Wells v. Jacques, 5 0. 
Gr. 364, Fed. Cas. No. 17,398. Thus, a person who had ascertained 
that a' solution of India rubber was useful in an asbestus rope pack- 
ing for another purpose than that of producing elasticity, and who 
attempted to use it for that purpose alone, would be an infringer. 
But the patentée cannot prevent the use of ingrédients in the com- 
bination which may accomplish the previously unknown resuit, but 
are not équivalents of the patented ingrédient in the performance 
of the function which is specified and described in the claim; and 
therefore, if the starch sizing produces no elasticity, the défend- 
ants' packing is not an infringement, but is a new, though perhaps 
not a patentable, combination. When one combination is asserted 
to be an infringement of another patented combination, "a device 
in one, to be the équivalent of a device in another, must perform 
the same functions." Rowell v. Lindsay, 113 U. S. 97, 103, 5 Sup, 
et. 507. The complainant therefore adhered, in its part of the 
record, to the idea that a solution which should produce elasticity 
was désirable, and even necessary, and discarded, to a certain ex- 
tent, the theory oî its expert (who did not understand that any 
other quality than the adhesiveness of the rubber is made use of 
in the solution referred to in the complainant's patent), and at- 
tempted to prove that a starch sizing, which is adhesive, imparts 
also elasticity to an asbestus rope. One witness thought that it 
is necessary that some elastic and adhesive substance should be 
used, and he found that starch sizing produced elasticity, because, 
having caused the outside strands to adhère to the core, they can 
be laid more loosely together than otherwise would hâve been per- 
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missible. This was not the elasticity which the patentée stated in 
his spécification when he said that a solution of rubber which satu- 
rated the core imparted elasticity, — in other words, made an elas- 
tic core. The other witnesses for the complainant added nothing to 
the gênerai stock of knowledge in regard to the ahility of a starch 
sizing to impart elasticity to a rope. In our opinion, a sizing made 
of starch, to cause the asbestus straJids to stick to the central core, 
is not the équivalent of a solution of India rubber which saturâtes 
the core to make it elastic. The decree of the circuit court is af- 
flrmed, with costs of this court. 



AMEBICAN PNEUMATIO TOOL 00. t. BIGELOW CO. 

(Circuit Court of Appeals, Second Circuit. January 7, 1897.) 

Patents— Pkeliminabt Injunction — Pj^eumatio Drilt.ing Tool. 

The Bâtes patent, No. 364,081, for a pneumatic drilling tool, analyzed, and 
compared with an alleged infringing tool made under the Boyer patent, No. 
549,102; and held, on appeal, that infringement was so doubtful as to require 
the dissolution of a preliminary injunction granted by the court below. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

This was a suit in equity by the American Pneumatic Tool Com- 
pany against the Bigelow Company for alleged infringement of a 
patent for a pneumatic drilling tool. The défendant has appealed 
from an order of the circuit court granting a preliminary injunction. 

Edward Reetor, for appellant. 
Léonard E. Curtis, for appellee. 

Before LACOMBE and SHIPMAN, Circuit JudgeS. 

SHIPMAN', Circuit Judge. This is an appeal from an order of 
the circuit court for the district of Connecticut, which granted an 
injunction pendente lite against the infringement of the third claim 
of letters patent No. 364,081, to Albert J. Bâtes, dated May 31, 1889, 
for a pneumatic drilling tool. The validity of this claim of the pat- 
ent had been sustained by the décision of this court in the case of 
the présent complainant against Robert C. Fisher et al. (18 C. C. A. 
235, 71 Ped. 523). The infringing device in that case was known 
as the "Drawbaugh Tool," and is described in letters patent No. 472,- 
495, dated April 5, 1892, to Daniel Drawbaugh. The alleged in- 
fringing tool in this case is described in letters patent No. 549,102, 
dated November 5, 1895, to Joseph Boyer. The facts in this case 
illustrate the ditficulty which often arises in the décision of a motion 
for temporary injunction which is based upon an adjudication upon 
a diiïerent state of facts with respect to infringement. While the 
questions in regard to validity remain unaltered, the question in re- 
gard to infringement often requires an examination of a portion of 
the claim which in the flrst case was not adverted to, because in- 
fringement was palpable. In the Fisher Case, infringement being 



AMKRICAN PNEUMATIC TOOL CO. V. BIGELOW CO. 989 

manifest, the validity of the claim was in issue; while in this case, 
infringement being more remote, the question is wliether the claim 
is broad enough to include the new device. It appears from the 
opinion in the Pisher Case that a pneumatic drilling tool is a me- 
chanical hammer, which is m'oved by the direct action of compressed 
air, and that, in the tool of McOoy which immediately preceded the 
invention of Bâtes, "this hammer consisted of a cylinder, which was 
held in the right hand of the workman, the cylinder containing a 
piston caused to be moved forward and backward by air pressure, 
with great rapidity, and to deliver a blow at each downward stroke 
upon the upper end of the chisel. A valve in a valve chamber trans- 
versely thi-ough the piston controllod a séries of air ports, which 
caused the air to be alternately directed against the upper and lower 
faces of the piston, and to be in like manner exhausted from the 
upper and lower ends of the cylinder." The improvement of Bâtes 
"consisted in placing the valve in a separate chamber in the upper 
end of the cylinder, instead of placing it in a chamber in the piston. 
This change permitted the hammer to be a stronger pièce of métal, 
lessened the tendencj^ of the valve to wear away the sides of the 
cylinder, gave more force to the blow, and made a more efficient tool 
for work upon granité." It thus appears that the Bâtes tool was a 
hand tool, of moderate size, in which the hammer, disconnected from 
the chisel holder, was to be moved by the direct action of the air, 
and in which the valve which controlled the séries of air ports was 
in a chamber in the upper end of the cylinder, which held both valve 
and piston; so that the length of the air passages should be within 
very moderate limits, but separate from the piston. The pre-exist- 
ing patents which were introduced by the défendant upon this mo- 
tion, but were not in the record in the Fisher Case, do not throw new 
light upon the question of the patentable character of the invention 
described in the third claim, which is as foUows : 

"In the pneumatic drilling tool described, and in combination with the caso 
having an inlet and exhaust port, the cylinder, D, having a piston chamber aud 
a valve chamber arrangea separate from each other, and connected by means of 
ports and air passages, the piston, B, and valve, J, for controlling said pistou 
through the médium of sald ports and air passages, siibstantially as and for the 
purpose set forth." 

The defendant's tool contains in its method of construction or of 
opération three minor difEerences from that of the complainant's 
device. The valve chamber is a separate pièce of métal, but Is close- 
ly secured to the piston chamber by means of a coupling sleeve, 
which engages a flange upon the rear end of the cylinder, and is 
screwed at its opposite end upon a head block upon the rear side of 
the valve block. The cylinder is, in effect, a single cylinder. The 
claim describes a cylinder and case. The cylinder Is grooved exter- 
nally, and thus the air channels are entirely formed upon its outer 
surface. In the defendant's tool the valve chamber is inclosed by a 
case, which does not inclose the cylinder, and the grooves or air 
passages are eut in the solid métal of the cylinder. The cylinder and 
case are thus combined, and the internally grooved cylinder is an 
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équivalent of cylinder and case. A différence in the method of op- 
ération is that "in Bâtes' patent the piston controls the admission 
and exhaust at both ends of the valve, * ♦ • whereas in the 
defendant's apparatus the piston opérâtes to open and close the inlet 
and exhaust ports at one end of the valve only, the movement of the 
latter in one direction being produced by pressure constantly applied 
to one end of the valve." This différence is immaterial. 

A far more serions question respecting infringement dépends up- 
on the construction virhich shall be given to the word "controlling," 
in claim 3. In the Bâtes machine, the valve directly opérâtes to 
cause the return stroke of the piston by means of live-air passages 
leading from the valve chamber to the opposite end of the piston 
chamber, which altemately admit live air to and exhaust it from the 
piston chamber, The défendant further says that in its machine 
there are no similar air passages from the valve, but the return 
movement is created or is started by the piston, which itself opens 
and closes the air passages in the lower end ot the cylinder. The 
defendant's further position is that the spécification of the Bâtes 
patent demanda that its valve shall be so connected with ports and 
passages as to be the direct means of admitting air at each end of 
the cylinder, by the assertion that the précise location of the valve 
is not important "only so it is separate from the piston, B, and oip- 
erates to admit air at either end of the cylinder, as set forth." The 
conclusion of the défendant is that claim 3, in regard to the control- 
ling action of the valve, should be construed to require that air must 
be admitted at each end of the cylinder by the action of the valve. 
It is true that the piston of the Boyer tool is driven dov?^nward by 
the action of the valve, and that, when it has reached a certain point, 
its stem moves in front of and closes an exhaust port communicating 
with the lower part of the piston chamber, and at the same time un- 
covers an inlet port. Thus, the piston alone, having been driven 
downward by the initial action of the valve, opens and closes the 
live-air and exhaust ports at the lower end of the cylinder, an action 
which is necessarj' in order to enable it to make its return stroke. 

The complainant's reply to this part of the défense of noninfringe- 
ment is threef old : 

First. That the stem of the Boyer piston is a supplemental valve 
or a relay valve, and that the altération separated the Bâtes valve 
into two parts, which co-act with and by means of each other. It is 
true that the stem of the Boyer piston is itself a valve, and may be 
called a relay or subsidiary valve, but it is also a part of the piston, 
and the objection to a construction of the claim which shall permit 
a part of the piston to be a part of the valve is that the spécification 
and the claim insist upon the absolute séparation of one from the 
other. 

The second reply is that the valve of the Boyer tool does indi- 
î-ectly control the opening and closing of the ports at the lower end 
of the cylinder, because the initial action of the valve sends the 
piston upon its downward stroke, and thus the prior movement of 
the valve makes the piston effective, and causes the introduction of 
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live air below it. The complainant's expert states his point as fol- 
lows: 

"In the sensé of indirect actuation, the valve of the defendant's tool clearly 
does control the inlet and exhaust for the losver end of the piston chamber, since, 
although the stem carried by the piston directly opens and closes such inlet and 
exhaust ports, the movement it must necessarily hâve for effecting this resuit 
is impressed upon it by the prier movement of the valve itself; and, without 
such prior movement of the valve, the piston v^ould be whoUy InefEective for 
opening and closing such ports." 

The objection to this form of statement is that it gives to the word 
"controUing" a meaning which is too vague and gênerai. The ac- 
tion of the piston in closing and uncovering ports is its own act, and 
the initial action of the valve in starting the piston is too indirectly 
connected with the oiHice which the piston subsequently perfonns to 
be properly characterized as "controUing" the piston. 

The complainant says also, and says truly, that the Boyer valve 
does intervene to enable the piston to take its upward stroke, be- 
cause it opens the exhaust port at the upper end of the piston cham- 
ber, which is an essential to the upward movement of the piston, as 
that air should be admitted on its lower side, for "if the valve did 
not, prior to the up stroke, move to the proper position for opening 
the exhaust at the upper end, the piston could not move upward, 
even though air were admitted below it." This, however, though it 
shows the kindred character of the Bâtes and Boyer valves, does not 
answer the question whether the requirements of the Bâtes spécifica- 
tion do not demand that its valve must so act as to admit air at each 
end of the cylinder. The quoted requirement that, wherever locat- 
ed, it must operate "to admit air at either (which. must hère mean at 
each) end of the cylinder, as set forth," seems to assert that the 
valve must hâve, as its appropriate function, the admission of air at 
the for-jrard end of the piston chamber. Another clause of the 
spécification is as foUows: 

"AU the ports and channels which feed live air to the différent ports of the tool 
communicate with valve chamber, D, and by the action of valve, J, the proper 
ports are alternately opened and closed, or alternately opened to the live-air cham- 
ber and to the exhaust ports, for the purpose of reciprocating said valve and the 
piston, B." 

We are aware that this paragraph does not in terms compel the 
direct communication of live air from ail the live-air ports to the 
valve chamber, so that they must be opened and closed by the ac- 
tion of the valve; yet it gives some color to a conclusion which is 
more directly stated in the other quoted clause of the spécification. 

Our conclusion is that the doubts in regard to infringement which 
arise from that différence in the mode of opération of the respective 
valves which has been stated are such as to require a déniai of the 
motion, and a postponement of a definite décision until the respec- 
tive théories of the parties hâve been subjected to the test of more 
stringent investigation than can be made by the aid of affldavits. 
The order of the circuit court is reversed, without costs of this court 
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SHAW ELECTRIC CEjVNE CO. t. HENRY R. WORTHINGTON et aL 

(Circuit Court, D. New Jersey. January 22, 1897.) 

1. Patents — Invention — Ei.kctbic Tkaveling Crânes. 

In view of the préviens employment of electric motors in propelling street 
cars and driving various kinds of machinery, tliere was no invention, in the 
year 1888, in merely applying electric motors to traveling crânes. 
3. Same. 

The employment of three independent electric motors controlled from a com- 
mon point, for the purpose of moving the several parts of the old overhead 
traveling crâne, does not involve invention. 
8. Same. 

The Shaw patent, No. 430,487, for improvements in electric crânes, held in- 
valid as to claims 1, 2, and 10, for want of patentable invention. 

TMs was a suit in equity by the Shaw Electric Crâne Company 
against Henry E. Worthington, an incorporated company, and others, 
for alleged infringement of a patent relating to electric traveling 
crânes. 

Francis Porbes and P. H. Betts, for complaiaant 
John R. Bennett, for défendants. 

ACHESON, Circuit Judge. This suit is brought for the Infringe- 
ment of letters patent No. 430,487, dated June 17, 1890, for "improve- 
ments in electric crânes," granted to Alton J. Shaw, upon an applica- 
tion ûled June 25, 1888. The défendants are charged with the in- 
fringement of the flrst, second, and tenth claims of the patent. 
Thèse claims are as f ollows : 

(1) In combination with a supporting track, a bridge mounted and movable 
thereon, a trolley or car mounted and movable upon the bridge, a hoisting drum 
or pulley carried by the trolley, and three independent electric motors, each in com- 
munication with a source of electricity, one of said motors being darried by, and 
serving to propel, the bridge, and the other two being carried by the trolley, and 
Kerving, respectively, to propel the trolley, and to actuate the drum or pulley. 

(2) In combination with a supporting track, a bridge mounted and movable 
thereon, a trolley or car movable upon the bridge, a hoisting drum or pulley car- 
ried by the trolley, an electric motor carried by the bridge, and serving to impart 
motion thereto, a second electric motor carried by the trolley, and serving to pro- 
pel the same, and a third electric motor, also carried by the trolley, and serving 
to actuate the hoisting drum or pulley; the several motors being whoUy independ- 
ent of one another, and ail capable of reversai, whereby the attendant is enabled 
to cause a travel of the bridge in either direction, a movement of the car or trolley 
forward or backward, and a raising or lowering of the hoisting ehain or cable 
simultaneously or at différent times, and to perform each of said opérations re- 
gardless of the others. 

(10) In a traveling crâne, the combination of a bridge, a trolley movable thereon, 
a hoisting drum or pulley carried by said car, three separate motors, one carried 
by and serving to propel the bridge, another carried by and serving to propel the 
trolley, and the third also carried by the trolley, and serving to actuate the drum 
or pulley, said motors being independently supplied with power from a source 
wholly outside the traveling crâne. 

The case, I think, turns upon the question whether thèse claims 
embrace anything that was patentable at the date of Shaw's alleged 
invention, in the year 1888. New, the style of crâne described and 
illustrated by this patent, and hère involved, is none other than the 
ordinary overhead traveling crâne (an old and well-known style of 
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orane), oonsisting of a bridge moving longitudinally to and fro upon 
supporting rails, a trolley or car moving transversely forward and 
backward upon the bridge, and a koisting and lowering apparatu* 
carried by the trolley. Prior to the year 1888, foiir différent kinds of 
power-driven, overhead traveling crânes of tke style above men- 
tioned had been employed more or less extensively, namely, self-con- 
tained steam-power traveling crânes, hydraulic traveling crânes, 
square-shaft travelers, and rope-drivpn traveling crânes. The 
United States patent of 1875, to Force, and tbe English patent of 
1878, to Newton, show each a self-contained steam-power overhead 
traveling crâne, in which the three différent movements of the parts 
— the longitudinal movement of the bridge, the transverse movemient 
of the trolley, and the action of the hoist — are effected simultaneously 
or separately, as desired, by three independent engines, one for each 
separate part of the work, operated by the same attendant, standing 
in one position. As a conséquence of this method of operating the 
several parts of the crâne by three independent engines, shifting 
clutches, gripping devices, and reversing gear were largely dispensed 
with. Anterior to Shaw's alleged invention, the electric motor had 
corne into successful practical use in every kind of service previously 
performed by steam engines and other motors. The peculiar advan- 
tages of the electric motor, such as the readiness with which it can 
be supplied with tbe electric current at whatsoever distance it may 
be located from the source of supply, its adaptability of direct appli- 
cation at the point where the power is needed, ând its great working 
capacity as compared with its weight, were well understood. More- 
over, the electric motor had aJready been applied to the practical 
working of crânes. Thus, we flind in the Kevue Générale des Che- 
mins de Fer for October, 1884, a clear description of an electrically 
operated crâne at the railway station in La Chappelle, France, con- 
sisting of a trolley traveling to and fro along a flxed overhead track 
and a hoisting mechanism, and provided with two independent elec- 
tric motors, performing différent opérations of the crâne, one O'f 
them being used for hoisting the load, and the other for propelling 
the trolley, and both controlled from a common point by the same 
operator. 

Tbe facts, then, being as above stated, what élément of invention 
is to be found in the patent hère in suit? In view of the previous 
employment of electric motors in propelling street cars, driving ma- 
chinery in milla, working elevators, etc., the mère application of 
electric motors to traveling crânes certainly did not involve inven- 
tion, even had Shaw been the flrst to operate crânes electrically. 
The inventive faculty was no more exercised hère than in a multitude 
of other instances in every branch of industry where the electric 
motor has been substituted. for tlie steam engine or other source of 
power. Was there anything patentably novel in the manner in 
which Shaw hère applied the electric motors? I think not. Surely, 
after what had been done by Force and Newton, and after the pub- 
lication with respect to the two-motor crâne at La Chappelle, the 
employment of three independent electric motors, controllable from 
a common point, for the movement of the several parts of the old 
77 F.— 63 
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v^éri^ësà-ti^yeliag crané, is not to be accounted as an act of lilien^ 
tioû. Kôf did the location otf the motors, two upon tlie trolley, àÈid 
one upon tiré bridge, involve anything more than tlie exercise of g6od 
judgment and ordinary mechanical skill. It wonld hâve been singn- 
lar had the additi6nal electric motor been placed else-where tlian upon 
the bridge it wàs intended to move. Obviously, for tiie prèper exer- 
cise of its funCtion, the appropriate location of that motor was di- 
rectly upon the ' bridge. The propelling electric motor bears the 
same relation to the bridge of a traveling crâne as the electric motor 
of a street-railway car bears to thè car. The différences between the 
crânes of Force and Newton and the crâne of the patent in suit are 
simply such as would naturaJily be made in changing th.e motive 
power, and whatever of superiority over previously used traveling 
oranes is to be found in tlie crâne of the patent is due altogether to 
the recognized advantages inhérent in the electric motor. The dé- 
fense of la(± of invention is sustained. Let a decree be drawn dis- 
missing the bill, with costs. 



THE ANOHORIA. 

MTJLVANA T. THE ANOHORIA. 

(District Court, S. D. New York. December 26, 1896.) 

Personal Injckibs— Child in Stbbkaqe Scaldbd at the Table— A Mère Accident 
— Hhip not in Pault. 

The libelants' son, about three yeare of âge, a passenger in the steerage, 
was Bcalded while sittirig at the table at the evening meal by hot gruel 
splashed on its face from a bucket carried by the steward. The évidence was 
contradictory whether some little girls playing ran against the bucket, or 
whetheï the steward slipped upon the floor, made wet by the drippings of a 
water cooler near by. The steward was a compétent and a careful man. 
■Beîd, whichever bf the aboTe was the cause, no fault of the ship was proved; 
the case should be deemed an accident without fault. 

This was a libel in rem by Thomas Mulvana àgainst the steamship 
Anchoria to recover damages for personal injuries to a passenger. 

Goodrich, Deady & Goodrich and Thomas A. Sullivan, for libelant. 
Oowen, Wing, Putnam & Burlingham, for respondent. 

BEOWN, District Judge. On the evening of September 22, 1894, 
about 8 o'clock, the libelant's son, about three years of âge, a 
passenger with his father and mother on board the steamer An- 
choria from Londonderry to this port, while sitting on the starboard 
side of the starboard table in the steerage, near the forward end, 
at his evening meal, was scalded upon the face and neck by the 
splashing of some hot gruel from the bucket in which the steward 
was supplying it to the steerage passengers. The mother, and a 
passenger near to her, sitting opposite to the child, say that the 
steward came from port to starboard, and slipped so as to fall 
and hit the bucket against the end of the bench, which threw the 
gruel upon the face of the child. The steward testifles that he 
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did not slip or fall, but thàt he was going along the starboard side 
of the table, and had served the chlld and the parents with three 
muga of gruel; and that two young girls were playing and run- 
ning around from the port to the starboard side, and that on see- 
ing them he stepped a little more to starboard to let them pass; 
but that one of the girls, in a little lurch of the ship, struck the 
bucket, so as to splash its contents upon the steward as well as 
the child. The father did not see the accident, having just pre- 
viously left the table to get some sugar; but he confirms the stew- 
ard's statement that he was going forward on the starboard side, 
though he says he saw the steward down. AU say that there was 
some water upon the floor, coming from a water cooler which stood 
near by, with a pail beneath to catch the drippings. The tvater 
cooler dripped, as the father says, because the faucet, used pro- 
miscuously, often was not shut tight; the pail beneath was also 
sometimes ont of place; and it was used also for the slops of tea 
thrown into it by the steerage passengers after making tea for 
themselves, 

The case seems to me not one in which I should be justifled in 
making any decree agalnst the ship or owners. No such négli- 
gence is made out as charges them with légal responsibility for 
this accident. This is mauifestly so, if the accident was caused by 
the little girl in running against the bucket. On this point the 
testimony is not so clear as to satisfy me beyond doubt that the 
steward is incorrect. Mrs. Steckler's testimony that the steward 
had set down the bucket of gruel at the end of the port table, and 
went from port to starboard, is so very improbable from the other 
testimony that I am persuaded she has conf used différent occasions ; 
and I think that she and Mrs. Mulvana are both mistaken in sup- 
posing that the steward was going around the table from port to 
starboard ; and their mistakes in thèse particulars so weakens their 
testimony, in my judgment, as to leave the steward's account of the 
accident quite as probable as the other. 

But even if the steward slipped upon the wet floor, I do not think 
this makes out a case of négligence in ship or owners. There was 
nothing lacking, or improper, or unusual in the equipment; and 
there is no évidence of the lack of ordinary care as respects that 
part of the steerage. Where a water cooler is placed as customary 
for the common use of children and steerage passengers, it is uot 
to be supposed that there will not be some water on the floor. That 
this happons is no évidence of négligence in the ship. Nor is a little 
water upon the floor naturally any such source of danger, as in 
itself to constitute évidence of négligence, or to require an attend- 
ant to keep the- floor dry, or to demand a whoUy différent arrange- 
ment for the water cooler. No previous similar accident from such 
a cause is in évidence, or known to the court. It was not to be 
reasonably anticipated. More or less water on deck is a constant 
attendant of sea voyages; but this does not ordinarily cause slip- 
ping by any of the ship's company, or accidents therefrom. The 
steward appears to hâve been a compétent and careful man; and 
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the case ig, I think, one of acdcjent proper, and not one involving, 
aay legaï ifault ia the ship or owners. See The Coleridge, T2 Fed. 
676; Beltz T. City of Yonkers, 148 N. Y. 67, 69, 70,42 N. E. 401. 
The libel is, therefore, dismissed, but without costs. 



THE POHATCONG. 

EAMSEY et ai. v. THE POHATCONG. 

(District Court, S. D. New York. December 22, 1096.) 

Salvagb— Stkanding— Help Rbfbsed bt Mastbk— Cpmpensation Disallowbd. 

A tug with two barges in tow, ran them upon Man-of-War Rock in tlie Bast 
river. She tlien went to Hoboken for help from the ôwners to get them off. 
While gone, the libelants' tug repeatedly ofEered to pùll off the barge P., 
which the master refused, expecting bis tug to return soon. It being near 
the turn of the tide, the libelants' tug, without the maater's assent, soou 
took hold, and in a short time, with the help of another tug, pulled the P. 
off and took her to a safe place, without damage; the other barge remained 
on the rock over a tide and suffered damage. Eeld, that the situation was 
one fairly within the scope of the master's judgment, under bis gênerai in- 
structions not to receive outside help in such case^, and that compensatian 
for the salyage service, though of some value, must be refused. 

This was a libel in rem by Malcom Eamsey and others against the 
barge Pohatcong to recover compensation for alleged salvage serr- 
icea 

Carpenter & Park, for libelants. 
Hamilton Odell, for claimants. 

BROWN, District Judge. On the moming of June 20, 1896, the 
barges Pohatcong and Nayaug, partly laden with coal, in going up 
the East river in tow of the tug Scranton, grounded on Man-of-War 
Eock, near the end of the ledge running southerly from the southerly 
end of Blackwell's Island. The Scranton returned to Hoboken to 
procure additional help in order to take the barges off the rock. 
While gone, the tug Eamsey, belonging to the libelants, came up and 
offered to pull the Pohatcong off. The captain, however, refused to 
receive any aid, saying his tug had gone to get help from the owners. 
The pilot of the Eamsey lay near by for a considérable time, renewing 
his former offer, and suggesting that the tide would soon begin to 
ebb, and that the return of the Scranton would be too late to get the 
barges off. The master of the Pohatcong, however, persistently 
rejected thèse offers. Not long afterwards the master of the Eamsey 
ordered a line thrown to the Pohatcong, and directed two seamen 
upon the latter to make it fast, which they did, and after a f ew min- 
utes' work, with some help from the tug McCarty, the Pohatcong was 
pulled off the rocks and taken to the flats near Twenty-Sixth street, 
where she was anchored with but little damage. When the captain 
of the Scranton returned not long after, the Nayaug could not be 
pulled off, and she remained on the rocks ùntil the next tide. 

The service rendered by the Eamsey, I hâve no doubt, was a bene- 
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ficial one. There is no reason to suppose that the Poliatcong would 
not haye sustained considérable additional damage had she re- 
mained on the rocks until the next high tide. The Eamsey's aid, 
howeyer, was positively and persistently refused by the master, even 
after his attention was caJled to the danger. I crédit the testimony 
of the master that he was below attending to the pumps at the time 
when the Bamsey was made fast, and I cannot flnd that there was 
any waiver by him of his previous refusai, or any acceptance by him 
of the Eamsey's services, or that the act of the seamen was in any 
way binding upon the master or the owners of the barge, as against 
the master's previous refusai. 

The master testifles that he was obeying the gênerai orders of the 
superintendent of the line. Tt is' quite possible that the gênerai 
orders referred to were not designed to be a^plied in emergencies 
when obédience to them would involve great damage to the barge, 
which might be avoided by receiving aid. But it is equally possible 
that it was intended to rely absolutely on the judgment of the master 
as to the kind and amount of danger to the barge in any case that 
might arise, and whether any déviation from his gênerai instruc- 
tions should be made. His judgment in this case, in refusing aid 
when the tide was near tuming, may, perhaps, hâve been mistaken, 
and the tugmen may hâve understood the necessities of the case bet- 
ter than he. But the case was one involving only ordinary property 
interests, and to a moderate amount; it did not involve imminent 
danger to life, nor the danger of large losses of the property of third 
persons. The refusai of the master cannot be said to hâve been so 
palpably and so grossly wrong as to amount to positive misconduct 
in référence to the claims of humanity, or the property interests' 
of others, so as legally to justify intervention against his will. The 
case was not, I think, outside of the fair scope of the master's judg- 
ment in the exercise of his authority under the instructions given 
him. 

I must flnd, therefore, that the libelants, though rendering a 
service which I hâve no doubt was of some considérable value to the 
défendant, were nevertheless bound to respect the master's décision, 
and had no légal right to impose their services upon him. What- 
ever may be the libelants' moral claJni to compensation, it is not one 
which the law can recognize. The J. W. Husted, 36 Ped. 604; The 
Chouteau, 5 Fed. 464; id., 9 Fed. 211; Spreckels v. The State of Cali- 
fornia, 45 Fed. 649. 

It will be better in the long run, for ail concemed, that the value of 
salvage services shall be fully appreciated, not merely from what is 
saved when the service is accepted, but through what is lost when it 
is injudiciously refused. 

The libel is dismissed, but without costs. 
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THE ST. PAUL, 
CLARK et al. v. THE ST. PAUL. 

(District Court, S. D. New York. Jaauary 28,: 1897.) 

Seames— Shippino Articles— DiSchabgb BEroHE Votagb Beoan— Rev. St. S 4587— 
Wagbs Allowbd. 

Seamen who hâve signed shipping articles for a foreign voyage on a steam- 
ship, and in pursuance of the articles tiave presented themselves ter the 
service of the ship several tiines, and are finally diacharged before the com- 
mencement of the voyage in consequeûce of an accident to the steam pipe 
vrhich renders their discharge proper, may recover compensation in rem under 
section 4527 of the Revised Statutes for the period of the voyage, not ex- 
ceeding the one mpnth specifled in the statute. 

This wae a libel by Henry Clark and others against tlie steamer 
St. Paul to recover seamen's wages. 

Griflan & Fitzgerald, for libelants. 
Robinsoi», Biddle & Ward, for claimants. 

BROWN, District Judge. On the 14th of December, 1895, the 
libelants were shipped by the master of the steamship St. Paul, 
as âremen for a voyage from Nevc York to Southampton and back, 
at various rates of wages. Shipping articles were signed by ail. 
In accordance wifh the provisions of the articles, the libelants, 
on the 18th of December, presentied themselves at the dock where 
the ship lay, prepared to enter upon their work. A break, how- 
ever, had occurred in the main steam pipe leading to the port 
engine of the steamship, rendering that engine useless, but not in- 
terfering with the working of the starboard engine, under which 
the steamship might hâve made the voyage, though much more slow- 
ly than her customary passage. On the 18th the libelants were 
notifled of the accident to the steam pipe, and that they were not 
then wanted, but were told to présent themselves again on the 19th, 
which they did, and were then told to présent themselves again oh the 
following day. Coming again on the 20th, they were told that the 
steamship could not be repaired in time to make her voyage; and 
they were thereupon discharged from the service of the vessel and 
told to apply to the shipping commissioner for their wages. 
Through the shipping commissioner they received three days' wages, 
protesting, however, that they were entitled to wages for the voy- 
age, and that the receipt of three days' wages should not préjudice 
any of their rights or remédies. 

I think the discharge of the libelants under the circumstances 
was reasonable and justifiable (see The Elizabeth, 2 Dod. 403), and 
except for the statute, probably no further wages or compensation 
could hâve been recovered by them. Section 4527 of the Eevised 
Statutes, however, provides as follows: 

"Any seaman who has signed an agreement and is thereafter discharged before 
the commencement of the voyage, or before one month's wages are earned^, with- 
out fault on his part justifying his discharge, and without his consent, shall be en- 
titled to receive from the master or owner in addition to any wages he may hâve 
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earned a sum eqaal In amount to one month's wages as compensation, and may 
on ttdducing eTÏdence satisfactory to the court hearing the case, of having been 
improperiy discbarged recover such compensation as if it were wages duly 
earned." 

The claim presented is not according to the letter of the atatute, 
i. e., for a month's compensation ; but only for 15 days, the residue 
of 18 days, which is the ordinary period of the voyage of the St. 
Paul out and back. 

Several objections hâve been raised to a recovery under the above 
statute. Upon considération, however, I must overrule them, upon 
what I think was the clear intent of the statute, to make provision 
for seamen who are certain to sufifer loss through a discharge with- 
out their fault. The statute provides expressly for this very case, 
viz., a discharge "before the commencement of the voyage," after 
an agreement has been signed. The seamen in this case had bound 
themselyes f rom the 14th of December. They had to maintain them- 
selves ffom that time until the 20th, and then, after discharge, they 
must sufEer some additional delay before otlier employment could 
be got by a shipment for some other voyage. 

Seamen, as a class, are dépendent and necessitous; and needed 
protection is in various ways provided for them, not only in courts 
of admiralty, but by statutory provisions. The wages for the voy- 
age being in this case less than the statutory provision for a month's 
wages, the claim presented seems to me very clearly within the 
equity and the intent of the statute ; and the same also as respects 
the right to proceed in rem, This is clearly the meaning of the 
last clause of the statute. I see no reason for making any dif- 
férence, as regards the remedy, between the last clause and the 
first; and I do not think the statute intended any différence. See 
The Acorn, 32 Fed. 638. 

Aside from this, however, the shipping articles made a binding 
contract between the seamen and the ship. Upon three différent 
days, in performance of the contract, the seamen presented them- 
selves ait the ship to enter upon the voyage. This was not only a 
part performance of the contract on their part, but they were un- 
der the direction and control of the master or other représentative 
of the ship upon those three différent occasions, and acted under 
and in conformity with their orders. The analogy to cargo deliv- 
ered on the dock to the ship's ofilcers, or under their control, seems 
to be complète and pertinent. In the leading case on this subject 
(Pollard V. Vinton, 105 U. S. 7, 11) Mr. Justice Miller said : 

"We do not mean that the goods must hâve been actually placed on the deck 
of the vessel. If they came within the control and custody of the officers of the 
boat for the purpose of shipment, the contract of carriage had commenced, and 
the évidence of it in the form of the bill of lading, would be binding." 

In the case of The Ira Chaffee, 2 Fed. 401, Mr. Justice Brown, then 
district judge, says: 

"It must now be considered as settled that if the ship enters upon the perform- 
ance of its work or any step has been taken towards such performance, the ship 
becomes pledged to the complète exécution of the contract and may be proceeded 
against in rem for a nonperformance." 
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The çepair of the men to tte dock on three difîerent days after 
the ahipping articles were signed, and the exercise of control over 
them by the master or other représentative of the ship, brings them 
within Uiis rule. See The Caroline Miller, 53 Fed. 136; Crenshawe 
T. Pearce, 37 Fed. 432, 435. 

Deçree for the libelants for the amounts claimed, with costs. 



THE GOVERNOR. 

HASTORF V. THE GOVEENOR. 

(District Court, S. D. New ïork. December 11, 1896.) 

TnO AND TOW— ÎIOOKING IN BXPOSED PlAOB— DcTT TO WaTCH FOR CHANGES Or WlND. 

The tug G., having in tow a scow to be taken to sea, and being obligea to 
put back on the approach of a southeast gale, moored the tow outside of 
Atlantic Basin, which waa saf e from a southeasterly gale, but unsaf e in high 
westerly winds. During the night the wind shif ted to the westward, and the 
libelant's boat was damaged by pounding: HeW, that the tug was in fault 
either for not taking the tow inside the basin, ôr else for not maintaining a suf- 
ficient watch dtaring the night, with help at hand sufficient to remove the tow 
ia time to prevent damage, upon any «Ëhange of wind to the westward, which 
was a change to be reasonably anticipated. 

Goodrich, Deady & Goodrich, for libelant. 
Macklin, Cushman & Adains, for claimant. 

BROWN, District Judge. In the evening of December 30, 1895, 
the libelant's scow Aurora, loaded with garbage, was taken in tow 
in the East river by the steamttig Governor, with other boats to 
be taken ont to sea for the purpose of dumping. After gettimg 
round Governor's Island the weather and water was so rough in 
a southeast gale, that the Governor tumed about and landed her 
tow along the bulkhead forming the outside of the Atlantic Basin. 
During thé night th'e wind shiftefl to the westward, and the libel- 
ant's boat- was damaged by poùnding in that position before the 
boats weré tnbved to the interior 6t the basin; and the above libel 
was filed for this damage. 

The placé where the tow was moored was sheltered from a south- 
easterly gale; but it was exposed to the eflects of westerly or north- 
westerly winds; and in any wind to the west of south, the place 
was not a safe place for such a tow. There would hâve been no 
dififlculty in taking the scows inside of the Atlantic Basin at the 
time they were moored outside; nor during several hours succeed- 
ing. The scow was without any fault; and it was at the risk of 
the tug that she moored the tow in a place exposed to westerly 
wJnds. After mooring them in that situation, it was specially the 
tug's duty to take note of any changes of wind that might prove 
injurions. Southwesterly gales are usually shorter than the north- 
easterly gales; and it is a very common thing for a southeasterly 
gale to shift through the southward to the westward. In the prés- 
ent case the testimony shows that this change was not sudden, but 
quite graduai, and that the wind after shifting to the southward 
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so pemained for an hour or two, before it got sufficiently to the 
westward to become dangerous. The tug took no measures to look 
after the tow during this interval, nor until the damage had begun, 
and then she was not ho-self able to handle the tow alone, and 
had to go up to Eutger street for a helper; and before the two could 
get the tow into the basin, the damage complained of was donc. 
It was, in brief, the duty of the tug either to moor the tow in a 
safe place for the entire night, as against changes of wind tbat 
might reasonably be anticipated, or else to keep watch of the 
changes in the wind, and to begin the transf er of tihe tow to a safe 
place in time to avert damage. 
Decree for the libelant, with costs. 
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THE SHAMOKIN. 

HARKIS et al. v. THE WHITNEY. 

METROPOLITAN S. S. CO. v. HARRIS et al. 

(District Court, S. D. New York. January 2, 1897.) 

OOUUSION— F08— ROUNDINa POUOOK RiP LiOHTSHiP— LONO ToW— DaNGEROUS NAVI- 
GATION WITHOITT SiGNALS PROM ToW— BoTH IN FaBLT. 

The barge Shamokin, the second barge in tow behind the tug International, 
each on a long hawser of 70 or 80 fathoms, when proceeding to the eastward 
through Vlneyard Sound in dense fog, was struck by the steamer H. M. 
Whltney eoming westward at a point about east from the PoUock Rip light- 
ship and sank soon after. The tug and steamer as they approached gave 
proper whistles for passing, each to the left. The tug was seen as she went 
past about 200 feet distant; the flrst barge, 500 feet astern, was passed con- 
siderably nearer. No further signal was heard indicating any other barge be- 
hind the flrst, and no hawser was seen; the Whitney; after a few moments 
waiting, went on to round the lightship, and in a few moments the Shamokin 
was seen crossing the Whitney's bow from port to starboard, when it was toc 
late to avoid collision. Such tows hâve long been common in that région, 
with even more boats in tow. The course in rounding PoUock Rip lightship 
changea about Sy^ points; and it was nècessary for boats meeting in that 
vicinity, in fog, to keep within the range of the lightship's signala. The 
stea^ner'a officers supposed that the tug and her tow were proceeding upon a 
course opposite to their own, and parallel with it. This was not so, beeause 
on the exchange of the flrst signais the steamer and the tug both starboarded; 
and this mistake largely contributed to the collision. Held: (1) That the 
steamer was in fault for not noticing by her nearer approaeh to the flrst 
barge that she was crossing the Une of the tug and tow, and also for not 
waiting longer, as more thaii one tow was quite fréquent; (2) that the tug 
was in fault for dangerous navigation around PoUock Rip lightship vrith such 
a tow, in so detise a fog without signais from the tow; and that it was her 
duty either to come to anchor in a safe place before rounding, as she might 
hâve done, or else to provide for signais from the tow while rounding Pol- 
lock Rip lightship to give notice of the position of the tow in fog. 

In Admiralty. Collision. 

James Armstrong, Wilhelmus Mynderse, and P. M. Brown, for 
Harris and pthers. 
Benedict & Benedict, for The Whitney aud the Steamship Co. 

BKOWN, District Judge. The above libel and cross libel arose 
ont of a collision whieh took place in a dense fog at abont 4 p. m. 
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09 J^nej^p, 1894) near the I^ollock Rip lightsMp, whereby the 
steamsMip îp^. JM. Whitnej, bound from Boston to New York, struck 
the sea;$arge Shamokin, and eaused lier to sink in a few minutes, 
resiiltiagiin a total loes of the barge and her cargo. 

Tbe Shamokin was a |large barge, 186 feet long by 36 feet beam, 
with a çarrying capaqity of 1,450 tons. She was loaded with. coal 
and yia^ employed in transportation between Philadelphia and 
Boston. ;Àt tbe time of the collision she was in tow of the tng 
International, and was astem of a smaller barge ahead of her, — 
the hercules, — which was attached to the International by a haw- 
ser of some 70 or 80 fathoms; and a hawser of similar length at- 
tached the Shamokin to the Hercules. The fieet, which was over 
a quarter of a mile long, was overtaken by fog the evening pre- 
vious, and was anchored through the night to the northward and 
westward of Handkerchief lightship. At about 2 p. m. of the 
26th, the fleet got under way to go through Vineyard Sound; but 
it was somewhat obstructed by fog, and when half way between 
Shovelfull lightship and Pollock Rip lightship, the fog became 
dense. The course in approaching Pollock Rip lightship is E. by 
S. i S. The fleet was on the regular course; and when the fog 
became very dense, it was within range of the fog signal of the 
lightship. The tug sounded the régulation signais of three blasts 
at regular intervais, indicating that she had a tow. The tug was 
proceedirig at the rate of about three or four knots over the land, 
the tide ait the time setting westerly and southerly. 

At Pollock Rip lightship the course changes 5^ points to the 
northward, viz. to N. E. | N. The Whitney approaching in the 
opposite direction and heading to the southwest, heard the tug's 
fog whistlee, and gave the tug a signal of two blasts, which was 
accepted and answered with two by the tug, and both vessels star- 
boarded. At that time neither was seen by the other. The tug 
having préviously rounded the lightship, was at this time head- 
ing N. E. by N., and on the exchange of signais starboarded until 
she headed N. by E., thereby changing two points to port. The 
Whitney starboarided one point until she headed S. W. by S. The 
tug and steamer were visible to each other as they passed, at a 
distance variously estimated from 100 to 300 feet, prob^^bly at least 
200 feet. The Hercules, the flrst barge astern of the tug, was seen 
when she was passed by the Whitney, at a considerably less dis- 
tance than the tug. Soon after the Hercules was passed, the Whit- 
ney, seelng no other toW, started up her engines and ported in 
order to round the lightship. Almost immediately , after porting 
the Shamokin was seen not 100 feet distant, crossing the bows of 
the Whitney from port to starboard. The Whitney reversed, but 
collision was then inévitable. She struck the Shamokin at an 
angle variously estimated from 4^ to 7 points, causing damage to 
both vessels. 

The place of collision, and the approximate heading of the Sham- 
okin at the time (about which there has been considérable contro- 
versy), it seems to me are pretty definitely flxed by two circum- 
stances: (a) The master of the Whitney testifles that just before 
the Shamokin was seen the Whitney was heading S. W. by S., and 
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that the signais from the Pollock Bip lightship bore a point and a 
half or two points forward of his starboard beam. Tlie Whitney 
must, therefore, bave been at that time about E. by S. from the 
lightship. There could hâve been only very little change, not over one 
point to starboard in the Whitney's heading, between that time 
and the collision, (b) The angle of collision was about five or six 
points, and on the Shamokin's starboard side; so that the Sham- 
okin was probably heading about N. by W. I hâve no doubt, there- 
fore, that the course of E. by N. said to hâve been given by the 
Shamokin's helmsman in reply to the captain's inquiry, about which 
there was considérable controversy, was a mistake for N. by E., 
according to the Shamokin's compass. Had her course been E. 
by N., and the angle of collision five points, the Whitney must hâve 
been heading about S. S. W. and hâve struck on the Shamokin's 
port side; or, if she struck on the Shamokin's starboard side, as 
I think it certain she did, the Whitney must hâve been heading 
N. W. at collision, which is not crédible. 

I must find, therefore, that the collision was about east by south 
from the lightship; that the Shamokin waa then heading about 
north by west, having already swung around the lightship, so that 
she was tailing about two points ofl to the eastward from the Une 
of the tug's course of N. by E., and by so much the more swung 
across the course of the Whitney, which she was crossing when 
flrst seen, at an angle of about four points. 

From the above circumstances, the explanation of the collision 
is easy: 

(1) The Whitney did not know the number of barges constitut- 
ing the tow astem of the tug; and the Shamokin, the second barge 
astern of the tug, and about 1,200 feet distant from her, gave no 
notice of her présence, or of her position, and swung across the Whit- 
ney's bows. (2) The Whitney's oflEicers supposed the tug was go- 
ing upon an opposite parallel course; whereas the Whitney's 
course converged upon the course of the tug and the Hercules by 
an angle of two points, and upon that of the Shamokin by about 
four points. The Whitney's ignorance and mistake in thèse par- 
ticulars, however, do not, in my judgiment, absolve her from blâme 
for the following reasons. The tug and tow were going at the rate 
of about four knots through the water. From the nature of the 
blow, the convergence of the vessels, and other indications in the 
testimony, I hâve no doubt that the Whitney was going through 
the water as fast as the tow at least, and probably f aster; how 
much faster, I cannot détermine. Her f ull speed was about 15 
knots. In paseing from abreast of the tug to abreast of the Her- 
cules, a distance of from 600 to 700 feet, the boats must hâve come 
at least 100 feet nearer to each other. This accords with the tes- 
timony of the lookout on the Whitney, who says that the Hercules 
passed much nearer than the tug, viz. about 60 feet or so distant. 
This nearer approach towards the Hercules, which was observed 
by the lookout, ought to hâve been observed by the oflScers of the 
Whitney; and if observed, it would hâve been sufftcient notice 
to them that the Whitney's course was not parallel with that of 
the tow, but converging upon the tow's course, and . that Instant 
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reversai waa necessary in order to stop thé Whitney's speed, if 
there should happen to be any other boat in tow astern of the 
Hercules. . It does not dearly appear wbether the Wliitney's oflQ- 
cers observed tais nearer approach of the Hercules or not; but I 
must hold them chargeable with knowledge of what they might 
aad ought to hâve observed. 

It is oontended for the Whitney that she waited a reasonable time 
for any additional tow to corne into sight, and that not seeing any 
other, nor hearing any sign of any other, she was justifled in going 
on, as well as in porting in order to make her turn around the light- 
ship. It is -eettain, however, that there could not hâve been any con- 
sidérable waiting by the Whitney after the Hercules had been passed. 
For the distance betvceen the Shamokin and the Hercules was not 
over 500 feet, and the Shamokin could be seen at least 150 feet away; 
so that there were only 350 feet past the Hercules to be covered be- 
fore the Shamokin would be seen; and under the combined speed of 
the tow and the Whitney, this distance would hâve been certainly 
covered in from 20 to 25 seconds; so that the Whitney's waiting 
must hâve beén less than that; and when the Shamokin , became 
visible on the Whitney's port bow, the collision, with the Whitney's 
speed, could not then be avoided. 

The weight'of proof is clear, not only that tows similar to this are 
very common in Vineyard Sound, but that the usual number of boats 
in tow is at least two, and often more; rarely only one tow. The 
Whitney ran regularly upon this route, and the usual practice of tows 
must hâve been well known to her offlcers. She had no right, there- 
fore, to count on a single tow only, but was bound to tàke reasonable 
précautions against other boats likely to be in the same tow. I must 
find her to blâme, theref ore; both for not waiting a reasonable time 
before starting up her engine and porting, and for not having re- 
versed from the time that the Hercules was seen by the lookout to be 
much nearer than the tug had been. 

2. But I al'so think that the tug and barge (owned by the same 
Company) should be held in fault, either (1) for voluntarily condueting 
unnecessary and dangerous navigation in a very dense fog in a diiïî- 
cult place; ofrelse (2) for not giving notice to the Whitney of the 
Shamokin's dangerous position at the tail of a long tow, swung 
acroàs the usual channel course 4f points, and thereforé presump- 
tively across the Whitney's course, when the Whitney's fog signais 
were heard approaching near. The Shamokin, though having no mo- 
tive power, had a steam whistle; and she was owned and run by the 
owners of the tug; so that any négligence by either the tug or the 
tow, is attributablé to them. 

Considérable testimony was given for the défense to the effect that 
navigation in dense fog in Vineyard Sound, and particularly around 
Pollock Rip lightship, was highly dangerous, and that the tug and 
tow might easily haVe anchored in a safe place before reaching the 
lightship. Thongh there was some contradiction in the évidence on 
this latter point, I amipersueLded from the affirmative testimony, as 
well as by consulting the chart, that the tug would hâve found no 
difflcnlty whatever in anehoring in a periectly safe place had she de- 
sired to do so before roundihg Pollock Rip lightship. 
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But the question of reasonable safety in navigatjing around Polloclî 
Bip lightsiiip and in the channel to the north of it during dense fog, is 
manifestly dépendent on the provision that is made for giving notice 
of the position of the tow to other vessels that are about to round 
the lightship from the opposite direction. Both vessels, in round- 
ing, must keep within range of the lightship's signais, or else ail 
knowledge of their position is lost; and it is doubtless impossible 
that a tow of several boats in thus swinging around nearly a right 
angle, should be kept in Une; particularly the hinder boats; so that 
if no means are provided of signifying to an approaching vessel the 
position of the hinder boats, such navigation in dense fog seems to 
me in the highest degree dangerons, and unjustiflable, as the respond- 
ents' witriesses contend. 

From time immémorial it has been the usage of seamen in the 
présence of recognized danger from other vessels, to give signs of 
warning; such as by shotits, by a gun, by a drum, or by any other 
means available. The Bay State, 1 Abb. Adm. 239, Fed. Cas. No. 
1,148. And where a steam whistle is on board, as on the Shamokin, 
I can see no reason why that whistle should not be availed of, as 
the readiest and most effective instrument to give such warning. 
The twenty-fourth rule expressly provides that "nothing in the rules 
shall exonerate any shîp from the conséquences of the neglect of 
any précaution which maiy be required by the ordinary practice of 
seamen, or by the spécial circumstances of the case." No rule or 
régulation prohibits the use of a whistle; while the new rules of 
1890 (article 15) provide that a specifled signal of three blasts "may 
be given by the tow." This provision could only hâve been made 
because it was known that there were situations in which it was nec- 
essary that a tow should give notice of her position in order to pre- 
vent disasters; and I cannot conceive of any situations in which such 
a notice is more imperatively necessary than in situations like the 
présent, if such navigation is to be permitted at ail. 

Had the Shamokin given notice of her bearing by this perfectly 
simple and practicable method, showing her position much off on the 
Whitney's port bow, the Whitney would hâve had earlier notice of 
her peculiar and dangerous proximity and would naturally hâve re- 
versed at once, probably in time to prevent collision. If the Whitney 
ought to hâve reversed when the convergence of her course upon 
that of the tow was discoverable, still there was nothing to lead her 
to suppose that the Shamokin lay two points stiU further to the east- 
ward ; and if the Shamokin had been in line with the tug and tow 
ahead of her, probably no collision would hâve occurred. Evidently 
no arrangement, and no provision, were made by the International 
that the Shamokin should use her whistle, or give any warning sig- 
nais, whatever her position, or whatever the danger to herself and 
to other vessels might be. Such navigation continued voluntarUy, 
and without necessity, under circumstances like those in the présent 
case, I must flnd to be highly dangerous, and unjustiflable. With- 
out some such provision for signais from the Shamokin to indicate 
her position, the tug was, I think, bound to come to anchor. The 
Sylph, 4 Blatchf. 24, Fed. Ôas. No. 13,711; The Raleigh, 41 Fed. 527, 
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afÈrmed 44 Fed. 781; The Girolamo, 3 Hagg. Adm, 174; The Laii- 
cas^re, L. B. 4 Adm. & Ecel. 198. 

In the case of The Raleigh, 44 Fed. 781, the tug^Niàgara had an- 
chored in th;(;k fog in the North river, a little helow»" the Englewood 
dock, with à flotilla of canal boats stretching behind her about 800 
or 1,000 fe'et. Upon appeal, Judge Wallace, in his opinion, says: 

"Having a flotilla stretching ovit 800 or 1,000 feet behind her in the navigable 
channel, common prudence required the Niagara to adopt needful measures to 
signify that state of things to approaching vessels, because auch vessels hearing 
fog signais on board the Niagara would look for danger at the location of the 
signais and deem themselves safe in crossing the river to the eastward or the 
westwatd on a course much nearer to her than 800 or 1,000 feet." , 

And in that case the Niagara was held in fault, though she had 
herseif given the required signais, because she did not provide that 
her helper, the Easton, which had a steam whistle, ghould give ad- 
ditional fog signais to indicate the position of the tow. Such sig- 
nais were still more imperatively required by "conimon prudence" 
in the présent case, because the tow; hère was still farther behind 
the tug; because the tow in motion was more dangerous than one 
at anchor; and because navigation by other vessels, which was to be 
looked for in going arouod Pollock Bip lightship, was far more dan- 
gerous than- in the straight ehannel of the North river. In the same 
case, it was further held under a somewhat libéral construction of 
the state, statute, and for the purpose of securing safety, that the 
tow boats themselves were also required to give fog signais; and the 
libelant's rècovery was on the latter groupd reduced one-half. 

In the présent case, though there was no statute requiring the 
tow to Sound her whistle, the reasons upon which the statute is 
f ounded, apply in a more urgent degree, for the reasons above stated ; 
and the requirement of "common prudence" that the tug Interna- 
tional should hâve arranged and provided that the Shamokin should 
Sound her whistle in such situations in order to give notice of her 
position was greater than that the Niagara should provide that the 
Raleigh should give signais at the end of her tow. 

In the case of The City of New York, 49 Fed. 956, the circumstan- 
ces were différent in several respects. There is no intimation in 
that case that it was intended to overrule the décision in the case 
of The Raleigh, to the effect that it is the duty of a tug under circum: 
stances of spécial danger to make provision for giving fog signais 
by whistles, where such means are available to indicate the position 
of the tow far astern. I think I should follow that case, believing 
it to be Sound in principle, and correct in application, in both cases 
alike. 

I flnd, therefore, that it was the duty of the International either 
to anchor in a safe place, as she might easily hâve done before round- 
ing Pollock Bip lightship, or else before proceeding on, to arrange 
for the giving of suitable fog signais by the Shamokin to indicate 
her position, — some 1,200 feet astern. Having done neither, I must 
flnd her in fault for dangerous and unjustifiable navigation; and 
the damages are, therefore, divided. 

A decree may be entered accordingly, with a référence to compote 
the damages if not agreed upon. 
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MEMORANDUM DECISIONS. 



BALTIMORE & O. B. CO. t. FRIBL. (Circuit Court of Appeals, TUrd Clr- 
cnlt. December 2, 1896.) No. 32, September Term, 1898. Appeal from Circuit 
Court of tlie United States for the iSastern District of PennsrlTania. Betora 
DALLAS, Circuit Judge, and BUTLER and WALBS, District Judges. 

PER CCRIAM. This case is disposed of by tlie opinion filed lierewlth In the 
case of tlie same plaintiff in error against Friei, défendant in errer. 77 Fed. 120. 
The judgment is affirmed. 



BALTIMORE & O. R. CO. t. FRIEL et nx. (Circuit Court of Appeais, Third 
Circuit December 2, 1896.) No. SI, September ïerm, 1896. In Error to the 
Circuit Court of the United States for the Eastern District of Pennsylvania. 
Before DALLAS, Circuit Judge, and BUTLER and WALBS, District Judges. 

FER CURIAM. This case is disposed of by the opinion filed herewith in the 
cas» of the same plaintiff in error against Frieï, défendant in error. 77 Fed. 126. 
The judgment is affirmed. 



FULLER & JOHNSON MANUF'G OO. t. BENDBB et al. SAME y. NAO- 
LEY et al. (Circuit Court of Appeais, Second Circuit. January 7, 1897.) Thèse 
are appeais from decrees of the circuit court, Northern district of New Yorl:, dls- 
missing complainant's bllls. The suits were for alleged infringemeat of letters 
patent of the United States No. 423,200, isaued March 11, 1891, to Charles G. 
Alward, for a transplanting machine. Chas. H. Duell, for appellant. Chas. W. 
Smith, for appellees. Before LAOOMBE and SHIPMAN, Circuit Judges. 

PER CURIAM. The decrees in both causes are afiSrmed, with costs, upon the 
opinion of the circuit court (69 Fed. 999, 1001), in which we entirely coucur. 



STIRLING 00. T. PIBRPOINT BOILER CO. et al. (Circuit C!ourt of Ap- 
peais, Third Circuit. November 30, 1896.) Appeal from the Circuit Court of the 
United States for the Western District of Pennsylvania. For opinion of circuit 
court, see 72 Fed. 780. Chas. Heebner and Ephraim Banning, for appellant. 
Thomas W. Bakewell, for appellees. No opinion. Cause remanded to circuit 
court, with instructions to grant a rehearing, and enter such order or decree as 
the parties may agrée upon or said court consider proper, pursuant to written 
reguest and consent of counsel. 



UNITED STATES t. JOHNSON. (Circuit Court of Appeais, Second Circuit 
November 18, 1896.) Appeal from Circuit Court of the United States for tlie 
Eastern District of New York. James L. Bennett, for the United Statee. Jesae 
Johnson, in pro. per. 

PER CURIAM. The queetions of law arising in thèse cases will be certiiied to 
the suprême court. Oounsel may prépare and submit proposed statements of facta 
in the usual form, such statements to contain, in substance, the fîndings of the 
circuit court, and aUro the facts touching adjustment of tbe clalm celied a^n ut « 
eounterclaim. 

£n> or Caseb la Voi. 71 



